Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


?0L  ^ 


6000028221 


r 


i^jki:. 


A   ^    J  ^4 


'    t... 


^■"  ■  *■ ' 


■    ■■!•■  I    I 


DECISIONS 


OF  rum 


FIRST  COMPTEOLLEK 


IN  TIUB 


DEPARTMENT  OF  THE  TREASURY 


or 


THE  UNITED    STATES. 


By   WILLIAM   LAWRENCE. 

nSST  COMPTBOLLXB. 


VOL.    IV.— 1883. 


■WASHINGTON: 

GOT£BNM£NT  PBINTIKO  OFFIOB. 

1883. 


ERRATA. 


''Deceased  Clainuuit^s  case^,  at  page  256,  seyenth  line  from  the  bottom,  should  n 
"be  paid  hy  diaboning  officers^,  instead  of  '*be  paid  to  disbnising  officers." 
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In  ''Timber  agenfs  case",  at  page  528,  ninth  line  from  the  bottom,  after  the  wi 
that",  insert  the  words,  "it  has  been  supposed  by  the  head  of  one  Departnn 

that; "  and  see  "  Clerk's  Absence  case."    (5  Lawrence,  Compt.  Dec.) 
There  are  other  eirors,  generally  typographical,  which  the  intelligent  reader  ^ 
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INTRODUCTION. 


Tbis  is  the  foarth  in  the  series  of  volames  of  the  Decisions  of  the  First 
Ck>mptroller  in  the  Department  of  the  Treasury.  The  absolate  necessity 
for  decisions  in  the  printed  form  now  presentecl  was  stated  with  greAt 
ability,  force,  and  clearness  by  the  Hon.  James  Gathne,  Secretary  of  the 
Treasury,  in  his  aunnal  report  of  December  3,  1855,  in  which  he  says  : 

^^The  decisions  in  the  •  •  •  Comptrollers'  offices  are  not  pre- 
serred  in  printed  reports  as  a  guide  and  in  restraint  of  themselves 
and  their  successors,  in  analogous  cases,  but  exist  in  tradition,  or  a 
sort  of  Treasury  common  law  in  the  memory  of  experts  in  the  several 
office^).  It  is  true  that  some  of  the  Comptrollers  have  kept  a  record  of 
their  decisiiuu^  iu  cases  of  difficulty,  and  these  have  serve^l  as  precedents 
in  like  cases,  and  case^iuvolvmg  like  principles.  The  decisions  of  •  *• 
the  Comptrollers,  if  they  existeil  in  priiitiHl  reports,  would  ;:ive  more 
uniforniity  to  the  action  of  the  Treasury.  The  Auditors  and  their  ac- 
eountaijts,  ami  the  Comptrollers  and  their  accountants,  are  left  to  these 
unreported  ilecisious.  the  traditious  of  the  Treasury  law,  and  their  own 
sense  of  what  is  ri-ht  iu  the  particular  case.  It  is,  therefore,  uot  sur- 
prising that  uniform  action  has  not  been  had  in  the  accounting  offices 
of  the  Treasury,  and  that  the  departures  from  uniforniity  have  been 
greater  than  those  which  usually  take  place  in  the  decisions  of  courts 
of  law  and  equity.  Moreover,  in  the  extension  of  the  business  of  ac- 
counting, the  examination  of  the  accounts  stated  iu  the  fii*st  instance  by 
the  Auditor,  and  then  by  the  Comptroller,  on  appeal,  has,  in  many 
cases,  been  omitted,  the  Auditor  and  Comptroller  signing  their  names 
on  the  faith  of  the  account  stated  by  their  respective  accimntants;  thus 
opening  the  door,  and  increasing  the  chances  of  departure  from  correct 
principles  in  the  action  of  the  Departments.  •  •  •  It  wouhl  certainly  be 
desirable  to  have  such  stateil  account  accompanied  by  a  succinct  written 
report,  referring  to  the  law  and  the  evidence,  under  which  the  debits 
and  credits  have  been  allowed  and  disallowed,  and  each  stated  account 
and  report  examined  and  adjudged,  first  by  the  Auditor,  and  then  by 
the  Comptroller,  and  the  principles  of  accounting  at  the  Treasury,  as 
established  by  law,  fully  and  fairly  carried  out.     •     •     • 

•  •  •  **To  constitute  a  good  Auditor  and  a  goml  Comptroller,  re- 
quires Ugal  ability  of  a  high  order^  a  special  knoicledge  of  our  fiscal  and 
disbursement  laws  and  regulations,  coupled  with  unabating  industry^  un- 
bendling  integrity^  and  piomptitude  of  tlecision;  and  scarcely  less  can 
be  rei|uiretl  of  the  accountants  in  their  offices.  The  Auditors  and  Comp- 
trollers, and  the  accountants  under  them,  constitute  the  safeguard  of  tie 
National  Trcajj wry,  and  have  to  icithsUtnd  the  whole  army  of  claimants 
awl  their  interested  clamor.  It  is  submitted,  with  their  increased  busi- 
ness and  the  change  in  the  value  of  money,  that  the  Auditors  and 
Comptrollers  do  not  receive au  nderjuHte  eomiKnisiition  for  the  higliquul. 
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ifications  they  ought  to  possess,  and  the  onerous  duties  they  have  to  dis- 
charge.   ♦    •    • 

''  The  system  of  accounting  at  the  Treasury  is  easy  of  comprehension, 
and  as  well  calculated  to  prevent  frauds,  correct  errors,  and  secure  a 
proi)er  execution  of  the  laws,  as  any  that  could  be  devised,  and  might 
be  extended  to  all  the  operations  of  the  Government,  without  incon- 
venience, and  to  the  greater  security  of  the  National  Treasury  and  Na- 
tional domain.  There  would  seem  to  be  no  just  reason  why  the  fixed 
salaries  of  all  the  officers  of  Goveniment  should  be  passed  upon  by  an 
Auditor  and  then  by  a  Comptroller,  before  a  warrant  can  be  issued  for 
payment;  and  that  the  Commissioner  of  Pensions  and  the  Commissioner 
of  Public  Lauds  should  have  the  right  to  pass  upon  the  evidence,  and 
grant  pensions  out  of  the  Treasury,  and  bounty,  land  warrants  for  so 
much  of  the  public  domain,  without  subjecting  their  action  upon  the 
evidence  and  the  law  to  the  examination  and  revision  of  a  Comptroller. 
It  may  be  that  this  want  of  revision  has  been  the  cause  of  many  of  the 
frauds  practiced  in  obtaining  pensions  and  bounty  lauds.  It  is  believed 
that  the  action  of  two  Departments  should  be  required,  as  in  the  Treas- 
ury, in  all  cases  where  the  National  Treasury  or  ijublic  domain  is  to  be 
readied  or  to  be  aflfected,  and  that  no  accounts,  however  created,  should 
escape  the  usual  and  customary  examination  and  re  examination." 

In  a  report  made  to  the  United  States  Senate  in  1834  the  Hon. 
Levi  Woodbury,  Secretary  of  the  Treasury,  sjiid : 

"  It  is  manifest  that  no  effectual  check  can  ever  exist  in  any  case  where 
the  same  officer  authorizes  the  expenditure  and  audits  or  controls  the 
audit  of  accounts."  (Senate  Documents  No.  6,  page  5 — 2d  session,  23d 
Cong.;  1  Lawrence,  Compt.  Dec,  2d  ed.,  App.,  Ch.  xii,  525.) 

The  revision  by  a  Comptroller  of  all  accounts  examined  and  adjusted 
by  Auditors  is  certainly  a  great  safeguard  in  the  system  of  accounting. 
The  accounts  examined  and  settled  by  the  [Sixth]  Auditor  of  the  Treas- 
ury for  the  Post-Office  Department  are  not  subject  to  such  revision,  ex- 
cept on  appeal  (Rev.  Stat.,  270) ;  in  which  respect  the  accounting  sys- 
tem of  the  Treasury  Department  for  the  Post-Office  Department  is 
anomalous  (McKnight's  case,  13  Ct.  CI.,  303).  If  these  <iccounts  had 
been  subject  to  such  revision,  in  the  usual  mode,*  it  may  well  be  doubted 
whether  payments  of  large  amounts  of  money  which  were  made  for  a 
time  under  tlie  so-called  **  star-route  contracts,"  upon  the  construction 
given,  however  honestly,  to  the  statute  regulating  ^^ncreased^  and 
^  expedited ''  mail  service,  could  ever  have  been  made.  Even  subse- 
quently to  the  act  of  April  7,  1880  (21  Stat.,  71),  the  authority  to  allow 
vast  sums  of  money  for  expedited  service  was  maintained  by  the  Post- 
Office  Department,  but  was  denied  by  the  present  Sixth  Auditor,  whose 
decision  was  affirmed  when  the  question  finally  came  before  the  First 
OomptroUer  on  appeal.  (Star-route  case,  2  Lawrence,  Compt.  Dec., 
44G.) 

*  At  the  firet  aessiou  of  the  Forty-seventh  Con^reiM  the  Hon.  Stanton  J.  Peelle  in- 

4«oed  a  bill  on  this  subject  (see  13  Cong.  Record,  part  (i.  page  637(>— July  22, 

;  and  at  the  first  session  of  the  Forty-eighth  Congress  the  Hon.  N.  P.  Hill,  on 

.18,  1884,  introduced  a  biU  **to  provide  for  the  deposit  in  the  Treasury  of  the 

piB  of  the  money-order  system,  and  for  the  payment  of  its  expenses  out  of  appro- 
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In  a  ^^report  ou  foreign  and  doine-stic  piwtal  ac<*ounting,'*  made  Jan- 
nary  22,  1884,  to  the  [Sixth]  Auditor  of  the  Treiwury  for  the  Pout- 
Office  Department,  by  JameM  T.  Smith,  chief  of  a  division  in  that  office, 
there  is  mnch  valuable  information.    The  report  states  that: 

••In  the  German  servirr*  tlie  district  ;irr<iiiiit  is  rendered  directly  to 
the  court  of  account  at  Potsdam,  near  the  Emporor.  This  iNHly,  iVas 
informed,  finally  a^ljusts  all  Government  aeccHints,  and  is  ind«*iHMident 
of  all  other  executive  departments.  In  the  Swims  servie«*  the  account 
is  audite^l  by  the  Post -Office  Department  and  reviewed  by  an  indejM'nd- 
«*ut  finance  officer.  In  the  French  administration  the  district  attrouiii 
is  alsi>  audited,  in  the  first  instance,  by  the  department,  and  finally  it*- 
vitfwe^i  by  a  c<mrt  account.  This  Isuly  is  composetlof  a  first  president, 
tour  presidents,  a  procurer-general,  and  eightern  firht  councilors,  with 
a  clerical  staff  and  corps  of  clerks.  In  the  English  service  all  accouiitM 
an»  rendere<l  to  and  ailjusteil  by  the  receiver  iind  acruuntantgen- 
enil,  an  officer  of  the  Post-Office  Department.  They  an»  afterwards 
scHDiied  hy  the  auditor  and  comptroller-general,  sometimes  styled  in 
official  pai>ers  the  parliauientary  critic*,  whti  may  n*view  and  criticise  an 
account,  t>ut  cannot  rerersen  departmental  decision.  Failing  to  adju>t 
(iitl'ereiice,  he  snbuiits  the  correspondence  t(»  Parliament  with  the  an- 
uual  exhibit  of  revenues  and  expenditures. 

"  It  will  be  observed  that  in  each  system  of  accounting  it  is  a  st»ttlcd 
])riiiciplc  that  no  department  should  finally  review  its  own  accounts. 
Necessarily,  the  offi<;e  accounts  of  the  luMly  making  the  final  review 
must  be  auditetl  by  its4*lf.  The  st»cond  officer  of  the  English  audit  and 
comptrol  ollice,  who  is  not,tlierefnre,  responsible  for  tlu»  tlisbiuseiiieiits. 
is  charged  with  this  tluty,  but  this  (*\c(*]itioM  to  the  rule  i**  not  over 
l<M»ked,  as  a  special  and  rigid  scrutiny  is  given  to  these  accounts  by  the 
parliamentary  committee  on  ac<'ounts. 

•*The  somewhat   novel   position   in  which  ytuir  office  stands  ti>  two 
invat  Fixecutive  Departments  may  be  here  referred  \o. 

"The  Auditor  of  the  TreJisury  for  the  Post-Office  Department  |in  the 
United  States]  exercises  the  functions  of  both  Auditor  and  romptrolli*!-, 
bis  dei'isions  t>eing  final,  unlf*ss  an  appeal  is  taken  theretrom  to  the 
Fii>it  C'omj>troller  by  the  Postmaster  (leneral  or  a  person  tlissatisfnnl 
with  the  settlement  of  an  account,  witHin  twelve  months.  •  The  Auditor 
i.s  to  receive  all  accrmnts  arising  in  the  Post  Office  Department,  orrclat- 
Id JT  thereto,  with  the  vouchers  necessary  to  tin*  corrt»ct  adjustment 
thereof,  and  audit  and  settle  the  same,  and  certify  the  balances  to  the 
Postmaster-General,  keeping  and  preserving  all  accounts  alter  si*ttle- 
ment.  lie  shall  crdlect  all  debts  due  the  Department,  and  may  com- 
promise, remit,  &c.,  lines,  iKMialties,  &c.,  with  the  writteuconsent  of  the 
Postmaster-General.  He  shall  maki*  a  (piarterly  n*(Nirt  of  the  nveipts 
and  ex|>enditures  of  the  Post-Office  Department  to  the  Secn*tary  of  the 
Treasury,  and  shall  make  to  Arm  or  f/u* /V>/(fwrM^rOV/irn// such  addi- 
tional reports  as  either  may  require.  lie  shall  rep<u*t  to  the  Postmaster- 
(reneral,  when  re(piire<l,  the  manner  and  form  of  keeping  and  stating 
the  iiceonnts  of  the  Department,  and  perftu-m  such  other  duties  in  Hala- 
tion to  the  financial  concerns  of  the  [Post-Office]  Department  as  may  be 
asnignwl  to  him  by  the  Secretary.'  Says  Attorney  (ieneral  Cushing  in 
the  Colmesnil  case  (Opinions,  vol.  vii,  pa^t*  4-14) :  *  Is  he  [the  Audit^uJ  not 
the  officer  in  many  res|»ects  Imth  of  the  Post  master!  leneral  and  of  the 
Secretary  of  the  Treasury?  Surely,  as  it  seems  to  me  l»y  the  general 
tenor  an<l  by  firovision  after  provisitm  of  the  act  to  change  organiy/.Uum 
of thePost-Ottice Departfijent: '  and,  ou  puice  44,\  'the  Auditor  is,  tUeve 
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fore,  the  officer  of  both  the  Treasury  and  the  Post-Office  Department, 
having  privity  of  official  relation  with  both.' 

"As  an  officer  of  the  Post-Office  Department,  in  the  performance  of 
the  duties  devolved  upon  him  by  law  and  by  the  Postmaster-General, 
the  Auditor  takes  equal  rank  in  the  Post-Office  Department  with  the 
heads  of  other  Bureaus  thereof,  subordinate^  to  none.  The  duty  of  audit- 
ing  accounts  cannot  be  shared  with  other  officers  of  the  Department. 
It  must  remain  with  the  Auditor  as  a  whole  until  it  is  transferred  a«  a 
whole.  To  enable  him  to  perform  this  duty  faithfully  and  certify  bal- 
ances, and  notify  the  Postmaster-General  of  delinquencies  as  early  as 
the  interests  of  the  service  require,  all  accounts  and  vouchers  should 
reach  his  office  by  the  most  direct  channel,  and  all  correspondence 
thereon  up  to  the  date  of  his  final  action  should  be  under  his  direction. 
The  condition  of  the  accounts  of  the  Department  and  the  reasons  for 
the  creation  of  this  office  are  fully  set  forth  by  Postmaster-General 
Kendall,  in  his  annual  report  for  1835." 

On  the  subject  of  the  present  system  of  postal  accounting  the  rei)ort 
says  : 

*'  Forty-eight  thousand  postmasters  now  render  accounts  current  quar- 
terly to  this  office.  These  accounts  embrace  ordinary  revenues  and  all 
disbursements  for  office  expenses  proper.  Each  account  is  examined  by 
the  examining  division,  and  reviewed  and  i^egistered  by  the  registering 
division.  From  the  registers  the  balance  is  carried  to  a  general  account 
kept  on  the  ledgers  of  the  bookkeeping  division,  and  also,  more  in  de- 
tail, on  the  stating  division.  The  surplus  quarterly  revenue  is  sent  long 
distances,  at  the  postmasters'  risk,  to  a  postal  depository,  there  being 
but  ninety- six  for  the  whole  country.  On  the  receipt  of  the  certificate 
of  deposit  the  postmaster  mails  it  to  the  Third  Assistant  Postmaster- 
General,  in  whose  office  it  is  examined  and  registered.  When  it  finally 
reaches  this  office  it  is  com])ared  with  the  weekly  account  rendered  by 
postal  depositories,  and,  if  found  to  agree  therewith  is  posted  to  the  gen- 
eral account.  Quarterly  accounts  of  disbursements  to  letter-carriers, 
postal  railway  clerks,  mail-messengers,  special  carriers,  and  for  weigh- 
ing the  mails,  and  for  temporary  mail  service  are  also  rendered,  these 
being  audited  on  separate  desks  of  the  pay  division.  From  the  regis- 
ters made  up  on  these  desks  the  items  are  posted  and  stated  to  the  gen- 
eral account.  Miscellaneous  payments,  not  included  in  the  account  cnr- 
rent,  may  be  audited  on  either  the  examining,  registering,  stating,  pay. 
or  collecting  divisions,  this  last  division  having  charge  of  the  general 
correspondence  for  the  collection  of  debts  and  the  final  closing  of  post* 
masters'  and  contractors'  accounts.  Miscellaneous  items  reach  the  gen- 
eral account  through  the  journals  of  the  bookkeeping  division.  Id  the 
adjustment  of  a  quarterly  account,  correspondence  may  arise  on*  each 
desk  dealing  with  an  item  thereof,  the  result  ]fe\ng  confnsing  to  a  post- 
master, who  regards  his  account  as  a  unit. 

To  obtain  a  supply  of  stamps,  a  postmaster  makes  requisition  on  the 
Third  Assistant  Postmaster-General.  If  approved,  after  comparison 
with  the  record  of  sales,  the  stamp  agency  at  the  place  of  manafactare 
is  ordered  to  issue.  When  the  stam])s  reach  the  postmaster,  who  may 
be  thousands  of  miles  from  the  agency,  he  returns  a  receipt  to  the  Third 
Assistant  Postmaster-General.  This  is  checked  with  the  record  of 
orders  and  sent  to  this  office,  where  it  is  again  checked  with  a  dnplicate 
veeord  made  np  from  the  voluminous  records  of  the  Third  Assistants 

Hump  division.    The  examining  clerk  is  then  prepared  to  receive  and 

ixamine  the  postmaster's  quarterly  account  cun^ent." 
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The  report  then  discusses  ^^pro|x>sed  chauges  in  the  method  of  sup- 
ply and  accounting,^  and,  among  other  things,  says : 

^^Aoollectorof  intemal-reTenne  renders  two  accounts,  each  complete 
Id  itself— a  revenue  account^  the  total  of  which  must  be  de|»osited,  and 
adisborsing  account,  in  which  warrants  received  are  charged  and  dis- 
barsemente  credited,  each  account  being  settled  inde|»endeutl3'  of  the 
orher.  There  are  so  many  items  to  the  ]iostal  appropriation,  a  seimrate 
aceoant  being  kept  with  each,  that  with  the  internal-revenue  system  of 
separate  accounts  I  estimate  there  would  l>e  required  over  U(NNl,<NIO])o«tal 
warrants  annually.  The  total  number  of  warrants  imnsed  by  the  First 
Comptroller  last  year  did  not  exceed  80,000. 

'*Il'a  Seventh  Anditor,  for  the  money-order  businesA,  and  aComptroller 
of  the  Treasury  for  the  Post-Office  Department,  to  finally  review  nil 
postal  accounts,  should  be  created,  or  the  control  of  nil  Ciovernment  ac- 
counts be  cat  out  of  the  Treasury  Department  and  devolved  u|>on  an 
independent  conrt  of  account,  as  in  the  French  and  German  service,  or 
a  Congressional  critic  or  auditor  and  comptroller-general  be  createil, 
8ach  as  is  found  in  the  English  administration,  the  metho<I  of  account- 
ing I  propose  would  easily  ac^nst  itself'  to  such  (thange.  This  ofllce 
would  have  its  auditing  and  reviewing  divinionR  for  all  claMHOH  of  |H>stal 
accounts.  If  the  comptroUinsr  should  go  cIhc where,  the  reviewing  divi- 
sions could  be  transferred  without  confusion  or  HcriouH  delay  in  a«yu8t- 
ments — an  important  consideration  when  so  many  current  accounts  are 
involved.  In  such  an  event  the  account  wouhl  nccesMarily  Ik*  consoli- 
dated, with  all  vouchers  attacheil — the  form  I  pro|H)se.  If  your  JuHh- 
diction  remains  as  now,  the  proi)Ose4l  organization  will  be  more  efficient 
and  economical  than  the  present  one.^* 


* Thf" foUowin^  letter  of  the  alilc  ami  eAiciiMit  [Sixth]  Amlitor  ot*  th«*  THM-tiiry  l«>r 
thf  Poftt-Office  Department  in  d«*eiiied  appniprhitt^  hfH' : 

Office  of  the  Ai'MToic  ok  iiik  TitKA-ifitv 

F«»R  Tin:    I'liHl-O)  FK'K    l»KrAl:rMF.N'T, 

M'lfiiJbiiff/fifn.  /i.  *■.,  .\fiifi  f*,  \r*f*\. 

Sir:  In  answer  to  your  inquiry  an  to  '*  whi*th<*r  it  in  uflvisjihli*  to  a|i|i)y  thf  Tr«':iH. 
nry  f^y^tem  of  ailjuHting  acconntA  to  the  arronntH  of  the  I'oM-Oincf  l)«*|>urtiu«'nt,"  I 
havif  the  honor  to  inform  you  that  I  favor  thf  iMiliry  of  Imvinu  :ill  ai'miiiitN  rrviowfil 
hy  a  Comptroller  after  naiwin};  an  Auditor,  whfnt>vi'r  th«'v  h1i;i11  h«>  r«*tliici*«l  to  the 
lo«'4r«t  practicable  numl>er.  At  the  prefwnt  tiiiif  foiir-tifthn  **f  thr  at-cuntiti  of  ]H>Ht- 
miMTii  are  ^nch  that  they  eonhl  In*  fliM]»enseiI  with,  hy  rniitiu^  the  nioii«*y. order 
tffliceft  to  diHbarHe  nnch  paynientH  a^  Wcoine  nereHiuiry  and  fuinirth  hucIi  stampt  um  may 
1*e  ref{nired  at  the  Hnialler  ottireH. 

Tbiftoftlce  now  follows  the  TreaMury  HyHtein,  ao  far  an  it?*  liniitiMl  rleriral  funv  will 
allow.  All  postmasters*  acrountH  an*  paH.H(*tl  upon  by  two  M*p.ir;fcte  divi^iiMiH.  aufl 
otk«-r  aoconnts  which  pass  but  one  diviriion,  arv  overliMiked  a  t«*riiii«l  time  by  difVerent 
clerkH.  The  aim  is  to  review  every  account  a?*  a  ehei*k  aycaiunt  fraud  and  to  corn*<*t 
erntrs. 

Theal»ove  statement  in  rej^ard  to  postmasteri'  ai'foiintt  applif:^  with  iMpial  foroe  to 
at-conots  for  the  transportation  of  the  maiU.  Mail  and  Mpi*rial  mail  mfAwii^ceri  could 
be  paid  by  the  ]MMtma*«ter;4  at  money-order  otliren,  aii«l  tlii'ir  rtTfiptft  haiidUsl  af4 
Tonchers  in  the  quarterly  retnruft  of  such  iMiHtmaHtcrM,  inHt«*atl  of  a^  at  pn^nnit,  bt*in;{ 
settled  by  statement  of  account  and  ]»aid  i>y  warrant.  Th**r«*  in  li>;2i*ilation  to  ettW't 
thin  change  i»euding  at  this  time.  Wbeufver  tht^M*  chan^fM,  with  a  ffw  otlicrH.  are 
Tiia<le.  it  will  become  m«»re  practicable  and  necennary  that  all  arcountM  MhiMibl  piiw  the 
tPTiew  of  a  Comptroller. 

.1.  II.  i:la. 

.I«i/i/<ir. 
Hod.  WILLIA3I  Lawre.vce. 

Fint  CompiroUeTf  TrratHry  Ihparimfnt. 
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The  necessity  of  establishing  a  system  of  revision  of  the  aadit  of 
postal  accounts,  in  accordance  with  the  laws  and  regulations  which  con- 
trol the  adjustment  of  all  other  accounts,  is  conceded.  It  does  not  fol- 
low, however,  that  an  additional  or  Third  Comptroller  is  needed ;  and 
it  is  very  evident  that  the  creation  of  one  is  neither  necessary  nor  ad- 
visable. Whatever  increase  of  clerical  force  will  be  required  can  be 
made  as  well  in  the  office  of  First  Comptroller,  already  established,  as 
in  one  especially  created  for  this  work ;  and  all  questions  of  law  which 
may  arise  in  the  adjustment  of  postal  accounts  can  be  decided  by  the 
First  Comptroller,  who  is  already  charged  with  a  duty  of  revision  on 
appeal. 

An  increase  of  Comptrollers  is  very  objectionable,  because,  if  made, 
there  would  then  be  no  uniformity  in  the  construction  of  statutes  or  in  the 
principles  of  law  which  the  several  Comptrollers  might  adopt.  A  single 
Comptroller-Oeneral,  having  the  final  determination  of  all  questions  of 
law  which  can  arise  in  all  branches  of  the  accounting  system,  is  the 
only  agency  by  which  entire  uniformity  in  the  a<ljustment  of  public  ac- 
counts can  be  secured. 

Besides  discussing  the  proposed  scheme  of  revision,  Mr.  Smith,  in  his 
report,  refers  to  the  necessity  of  making  such  changes  in  the  method  of 
accounting  to  the  Auditor  by  postmasters  as  will  reduce  the  number  of 
accounts  to  be  separately  adjusted ;  and,  in  connection  with  this  sub- 
ject, he  estimates  that,  if  the  system  which  regulates  the  accounting 
of  internal-revenue  officers  were  adopted  for  postmasters,  there  would 
be  required  ''  over  one  million  postal  warrants  annually.''  This  proves 
that  the  accounting  by  postmasters  must  be  difi'eront  from  the  account- 
ing by  collectors  of  internal-revenue,  but  does  not  prove  that  there  can 
be  no  change  from  the  present  system ;  indeed,  the  report  shows  that  a 
change  is  possible,  and  suggests  a  plan  which  is  worthy  of  mature  con- 
sideration. 

However,  under  any  system,  whatever  number  of  warrants  are  re- 
quired can  be  granted,  and  be  countersigned  by  the  First  Comptroller  as 
readily  as  by  any  other  officer ;  and  hence  this  point  has  no  direct 
bearing  on  the  question  whether  a  Third  Comptroller  should  be  created — 
at  least  none  in  favor  of  the  creation  of  such  office. 

Inquiry  has  occasionally  been  made  concerning  (1)  the  extent  of  the 
jurisdiction  exercised  by  the  Comptroller,  and  (2)  the  value  of  his  printed 
decisions  as  authority. 

The  extent  of  the  jurisdiction  exercised  by  the  Comptrollers,  and  the 
amounts  of  money  involved  thereinj  may  be  learned  from  the  operations 
of  the  Treasury  Department.  A  single  decision  of  the  First  Comptroller 
has  determined  liabilities,  past  and  prospective,  amounting  to  many 
millions  of  dollars  (Pacific  Eailroad  case,  postj  214).* 

*  In  the  annual  report  of  the  First  Comptroller  of  November  15,  1S83,  U  is  said 

that— 

''The  acconntsof  the  several  [Pacific]  railroad  companies  have  not  been  kept  io 
^e  Treasary  Department  in  a  form  to  show  separately  by  years,  or  in  the  aggregate. 
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Jo  this  ooonectioQ  it  may  be  stated  that  accoants  were  examined  and 
idjosted  by  the  accoantiag  officers  of  the  Treasary  Department,  and 
sails  were  institated  in  the  Coart  of  Claims  on  claims  rejeete<l,  as  follow : 


Nttmber     KuibImt 
of  AC-     of  Toucbert   Amount  allowed, 
count*.       therein. 


Dmring  the  fiaeal  jew  1881 : 

First  Comptroller 

Seooad  CooptroQer. 

Commianimwr  of  Co  <*tOBUi 
I>«riiu(  the  tUcal  year  1883 : 

First  C<Mupt  roller 

Second  Comptroller 

Comrateskioner  of  Customs 
_  the  fiscal  Tosr  1883 : 

Finst  Comptroller 

Seceod  Comptroller 


18.121 

i7.au 

6.845 

19.110 

ft,  790 

19. 8M 
28.510 


8.287.900 


3,570.808 


2.811.258 


ofCostoms        6.8M 


$3,47l.9fi5.777  18 

114.478.554  UO 

let.  499. 41'.*  09 

2, 880. 756. '.M)l  81 

KM.  763,  U74  OU 

19. 159,  1(19  79 

2.4'.:.  161.5<i0  15 

90. 462.  600  00 

20.  681. 022  65 


Soiu  in  Court  of  Claims. 


Trrm  qf  IffhO.'81. 
(16Ct-  CI..  pp.74.»<H.:ia5.5I5K4. 
(16  Ct  CL.  pp.  8. 202,  22Zt.  3. 
(16Ct.Cl..i»  276)    1. 

Term  o/  liWl-'82. 
(17Ct  CI.,  pp. W. 47. 247, 292). 4. 
(17CLC1..  p.  2**).  I. 
Customn.  u. 

rrrm  o/ liM2. '83. 
il8Ct  CI.,  pp.  4IH.  45ti.  70ft).  3. 
(18Ct  CI  .  pp.  83.  111.  138. 3K2, 

470. 546.  61K.  625,  706).  9. 
Customs,  0.* 


*  Tbifl  table  was  prepared  by  Theopbilas  J.  Miutoo,  a  clerk  iu  the  Treasury  Ddpart- 
meot.  It  does  not  iuclndethe  accoants settled  by  the  [Sixth]  Anditor  of  tbcTreaMiry 
for  the  Poj«t- Office  Department. 

the  ^^ross  anioant  of  each  of  the  three  ditttinct  clurtses  of  claimn  for  payment  above 
mentioned!,  bat  thin  can  be  ascertained  by  the  n«*<*e»f»ary  n*H*'nroh  and  oxaiiiinatitMi. 
There  is  ap]>ended  to  this  report  a  tabular  statement  (App«'ndix  A)  ptfpared  by  the 
Auditor  of  the  Treasury  for  the  Po?it-Oflice  Department,  and  *  showing;  by  yearn  the 
oompeuHation  for  mail  transportation  on  the  bondHnbnidi/iMl  portioii«t  of  th«*  Pacific 
railroads,  and  the  compensation  on  the  non-l>ond*subsi(lix«Ml  |>orti(»nH.  including  all 
ma<b*o\vntMl,  leased,controlIed,  or  operated  by  th»»  said  bond-Hulmidi/tMl  Pacilif  n»a«U, 
wiikheld  from  .Jaunary  1,  l^^iJ,  to  June  'M),  1*W,{.  and,  in  fwparatf  roliniiim,  nliowin:;  tli" 
amount  of  one-half  of  the  com|M'UHation  withheld  on  th<*  lioiid-.HiilMiili/.ed.  and  tin* 
amouat  of  the  whole  coin (>enHat  ion  withhcM  i>ii  the  n<»n-bon(l-Hub«idi/ed.*  From  tliir* 
hart  lieen  condens«?d  another  tabular  statement  (.\ppenilix  B),  sliowin^j:  •'*'•  approrimale 
estimate  of  the  compensation  earned  for  mail  trauNportatioii,  tb(<  payment  of  wliirh 
ha.s  been  withheld  in  the  three  claHs«*s  of  ciis(\H  ineiitiomHl.  an  follows: 

1.  One-half  rom{>enHation  earned  on  bond-HubGidi/.ed  roadH  from  Jan- 

nary  1,1H73,  to  June  »J,  If^J^J |l,7r»:J,:»:>4  71) 

2.  Total  competiHation  earueii   on  non-bond-snbHidize^l    roads  owned, 

leasecl^or  OfH^rated  by  snbnidized  companieM  from  January  1,  l*'7;t, 

to  June  :W,  \fir*2  ....*. * 1.4H,  110  ^4 

3.  One-half  com pen«;it ion  earned  from  July  1,  \f*76,  to  June  'MK  l'*"^^t.  on 

bond-subsidized  roa4ls  not  covere<l  by  the  act  of  May  7,  1^- '221, 572  (H 

Total |:i,:tt»3,2:n  G4 

*' It  has  not  been  practicable  to  obtain  data  with  sutticient  accuracy  to  ^ive  even 
approximate  estimates  as  to  the  amount  of  com)>ensat  ion  earned  by  the  l>ond-subsidiz(*d 
railroad  companies  for  ser\'ices  other  than  mail  transnortation  of  the  throe  several 
clasMs,  and  for  the  separate  periods  mention<Ml.  Hut  tne  gn»Hs  amount  will  pn)bably 
eqaal,  if  it  does  not  exceed,  that  for  mail  transportaticm.  8omn  idea  may  thus  Ini 
obtained  of  the  amounts  claimed  by  the  railroad  cfminanies,  and  of  the  increase  neces- 
sary in  the  appropriations  hereafter  required,  if  the  claims  of  the  companies  are  to  be 
paid.  It  wiu,  of  course,  become  necessary  to  obtain  exact  statements  of  the  comp<*n- 
gation  earned,  if  further  legislative  action  be  taken  npon  the  subject." 

The  Hon.  Charles  J.  Folger,  Secretary  of  the  Treasury,  in  his  annual  re{K>rt  of  De- 
cember 3,  ld@3,  says : 

"The  report  of  the  First  Comptroller  of  the  Trcjisury  for  this  year,  beginning  at 
pace  8f  presents  an  elaborate  statement  of  the  exiMting  relationn  (»f  the  (tovernment 
and  these  corporations,  and  to  that  report  I  crave  leave  to  rt*fer.  In  the  mean  time  it 
lua  become  apparent  that  the  sinking-fund  provided  for  by  the  act  of  May  7,  I'^TH, 
will  be  inadequate  to  meet  the  objects  of  that  statute.'* 

The  first  movement  in  Congress  to  secure  to  the  Tnite^l  iState.n  indemnity  against 
IfliB.by  reason  of  the  issue  of  subsidy  bonds  Ut  the  Pacific  Railway  Companies  was 
Blade  by  Mr.  Lawrence  in  the  Honjte  ofRepre&eatativea,  January  5,  1676.     (,Sm  HavV- 
▼ay  CampeaasiJoa  cmae,  j^a^i  *211,  note,) 
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It  mast  be  mauifest  that  the  Comptrollers  exercise  a  jarisdiction, 
which,  as  to  the  number  of  cases,  the  amount  of  money  involved,  and 
the  number  of  persons  interested,  is  much  greater  in  extent  than  that 
of  any  one  court  of  the  Uuited  States,  in  fact  than  that  of  many  of  the 
courts  combined.  It  must  be  apparent  also  that  as  many  difficult  an 
important  qxiestiom  of  laic  receive  the  consideration  and  decision  of  Com- 
trollers  as  can  possibly  arise  in  the  highest  court  of  any  State,  or  in 
courts  of  extensive  jurisdiction  of  the  United  States. 

Tlie  Comptrollers  are  required  to  give  construction  to  every  act  of  Con- 
gress under  which  money  can  be  paid  from  the  Treasury,  This,  of 
course,  includes  acts  authorizing  payments  to  all  officers,  employis^  and 
agents,  from  the  highest  to  the  lowest,  of  the  United  States,  to  all  hold- 
ers of  Oovernment  bonds,  other  public  securitiesj  drafts,  and  checks^  to  all 
contractors,  and  to  all  others — whether  natural  or  artificial  persons — 
who  in  any  form  may  be  claimants  against  the  Government.  It  is  not 
too  much  to  say  that  these  rights  to  payments  arise  under  most,  if  not 
very  nearly  all,  acts  of  Congress.  The  general  principles  of  interna- 
tional law,  and  of  national  executive-commonlaw  are  thus  to  be  deter- 
mined by  Comptrollers.  And  as  such  rights,  as  regards  their  transfer, 
are  controlled  by  the  law  of  the  domicile  of  the  holders  thereof,  Comp- 
trollers must  necessarily  give  construction  to  aZZsuch  Zati?«, whether  found 
in  treaties,  constitutions,  statutes,  or  in  civil  or  common  law.  Whether 
the  transfer  arise  by  operation  of  law  or  by  act  of  the  parties,  the  laws 
governing  such  transfer  are  to  be  parsed  upon  by  the  Comptrollers.  The 
law  of  personal  property,  contracts,  husband  and  wife,  guardian  and 
ward,  executors  and  administrators,  corporations,  insolvency,  trustees, 
public  securities,  bills  of  exchange,  and  drafts  and  checks,  and,  to  a 
large  extent,  the  whole  body  of  law,  in  all  its  varied  forms,  must  be  con- 
sidered and  administered  by  Comptrollers. 

As  to  the  value  of  the  decisions  of  any  Comptroller  as  authority,  it  may 
with  propriety  be  said,  that,  in  all  those  canes,  very  numerous  and  im- 
portant as  they  are,  and  involving  vast  sums  of  money  as  they  do,  over 
which  no  other  officer  or  court  has  any  control  or  any  power  to  change 
the  result  of  such  decisions,  they  necessarily  become  authority  for  all 
such  questions  thereafter  arising.    Of  this  character  are  all  those  cases^-^ 

The  Hon.  Carl  Scliurz,  Secretary  of  the  Interior,  in  his  annual  report  of  November 

1,  1877  (pa^e  xxx),  referring  to  the  bill  on  this  subject,  says: 

''What  is  known  as  the  Lawrence  bill,  which  passed  the  House  at  the  first  sesaion 
of  the  Forty-fourth  Confess,  requires  the  Union  Pacific  Company  to  pay  feiiii-aiiiiiiaflf 
the  sum  of  $994,731,  which  sum,  according  to  the  statement  of  the  Judiciary  Commit* 
tee  of  the  House  of  Representatives,  is  necessary  to  meet  the  principal  and  interest 
due  at  maturity  of  the  bonds." 

This,  doubtless,  refers  to  the  report  made  by  Mr.  Lawrence  from  the  House  Jndiei- 

ary  Committee  April  25,  1876  (No.  440 — 1st  session  44th  Congress).    But  the  learned 

Secretary  of  the  Interior  was  mistaken  in  reference  ^*  to  the  statement  of  the  Jndiciarj 

Committee/'  as  may  be  seen  by  reference  to  the  debates  in  the  House  of  Repreeenta- 

tivesy  July  7,  1876,  which  show  that  the  biU  referred  to  was  inadequate,  and  the 

rea^n  thereof  (Congressional  Record,  vol.  4,  part  5 — 1st  session  44th  Congreae,  page 

445G). 
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vast  in  imiuber  aud  iuvolviug  iniineiise  amounts  of  money — in  which 
decision:^  are  rendered  in  favor  of  claimantn. 

Besides  these,  there  are  many  other  caiws  in  which  the  action  of  the 
First  Comptn)ller  cannot,  in  any  way,  be  changeil.  nor  its  n*snlt  Ih» 
aflftH?ted  by  any  fcourt  or  executive  oftieer.  Thus,  if  the  First  Comp- 
troller decides  that  an  act  does  not  make  an  appropriation  to  crarry  out 
any  «nven  object,  he  must  necessarily  refuse  to  countersign  any  warrant 
for  the  payment  of  money  from  the  Treasury' for  such  purpose  (Kcv. 
Stat.,  269;  1  Lawreuce,  Compt.  Dec.,  2d  ed.,  App.,  Ch.  xii,  ri41>:  But- 
ler's case,  1  Lawrence,  Compt.  Dec.,  2d  etl.,  25 ;  Tillamook  case,  /#/,,  138 ; 
Caualcase,  W.,  141 ;  Conger's  case,  2  W.,  ;V*).  So,  ijuestions  arise  as  to 
appropriations  in  many  forms,  the  decision  of  which  questions  by  the 
First  Comptroller  occupies  the  same  position.  These  are  so  numerous 
that  their  character  can  only  be  leame<I  by  an  examination  of  decided 
cases  (Coyle's  case,  jpM/,  517). 

Many  claims  are  barretl  by  the  six  years*  limitation  applicable  in  the 
Conrt  of  Claims  (Rev.  Stat.,  1009),  which  claims  are  not  barreil 
when  presented  to  accounting  officers.  Thus  many  claims  for  a  refuntl 
of  moneys  paid  by  i>roprietors  of  friction  matches  in  excess  of  the 
amount  required  by  the  act  of  July  14,  1^70  (16  Stat.,  2.>7),  aR»  barrtnl 
ill  file  Court  of  Claims.  (Swift;  Co.  r.  Uiiite<l  States,  10."!  U .  S.,  091  : 
Swift  Co.  r.  United  States,  110  U.  S.)  Whether  claims  of  this  character 
are  allowed  or  rejected  by  the  Comptroller,  no  court  can  interi»ose  any 
objection  or  grant  any  relief.* 

So,  tither  qu*»stions  are  decided  by  the  Comptroller  with  like  ctVcct  in 
^till  other  classes  of  cases,  as  may  be  seen  by  an  examination  of  his 
(Iwisioiis. 

Tbe  First  Comptroller  settles  the  accounts  of  the  Treasurer  of  the 
Uniteil  States.and  is  thus  recjuired  to  finally  decide  many  questions  (l)i 
Cesnola'scase,2  Lawrence,  Compt.  Dec,  iMed,  159:  McAllister's  case,  ///., 
167.183).  As  a  general  rule,  the  (.'omptroller  must  nec«»ssarily  deter- 
miue  the  extent  of  his  own  jurisdiction,  not  encroaching:  upon  that  <»f 
other  officers.  In  some  cases  if  a  Comptroller  refme  to  exercise  a  juris- 
diction which  the  law  has  conferred  upon  him,  he  may  be  nM|uired  to  tlo 
80  by  mandamus  (ex  parte  Uniteil  States,  10  Wall.,  01M>).  But  whatever 
may  be  said^  however  proi)erly,  by  courts,  in  cases  requiring  of  them  no 
liwision,  in  denial  of  a  jurisdiction  claimed  ami  exercised  by  a  Comp- 
troller, is  of  course  obiter  dictum,  having  only  such  weight  as  may  be 
accorded  to  its  reasoning,  and  is  not  authority  for  a(*cou!iting  officers, 
precisely  as  opinions  incidentally  expressed  by  a  Comptroller  as  to  the 
jurisdiction  of  a  court  cannot  determine  its  extent  (McKei^'s  case,  12 
Ct.Cl.,  50o',  Power's  case,  18  Id., 20:j;  Barnett  ^:  i\).'s  case,  10  ///.,  515; 
Bank  of  Greenciistle  case,  15  Id,,  225).  This  must  be  so,  since,  as  a 
general  rule,  courts  cannot  contn)!  the  action  of  accounting  officers, 


*Th»T«»  are  claims  of  this  clarM,  which  are  harr«Ml  in  tlie  Court  of  Claini'*,  cBtiinated 
a<  pntliablv  amounting  to  ^UX^CHn)  or  tnore'and  ou  pro]>rietary  nitMlirines  there  ih 
alH>at  an  equal  amount. 
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even  if  they  should  adjust  and  allow  a  claim  over  which  a  court  Aod 
said  that  the.y  had  no  jurisdiction. 

If  that  jurisdiction  of  the  Comptroller  which  is  subject  to  no  review 
is  found  to  need  regulation,  the  authority  of  Congress  must  be  invoked 
for  this  purpose,  just  as  the  same  authority  alone  can  be  invoked  to 
alter  the  jurisdiction  of  national  courts,  except  the  original  jurisdiction 
of  the  Supreme  Court,  which  has  been  established  by  the  Constitution. 

It  cannot  be  said  with  any  technical  or  legal  accuracy  that  any  actiou 
of  a  Comptroller,  in  allowing  or  rejecting  claims,  is  subject  to  judicial 
review,  or  that  his  decision  in  any  case  cau  be  overruled.  No  appeid 
lies  from  such  action  to  any  court,  nor  can  it  be  reviewed  by  writ  of 
certiorari,  writ  of  error ^  or  other  judicial  process.  In  those  cases  in 
which  courts  have  jurisdiction  in  favor  of  claimants  over  claims  dis- 
allowed by  a  Comptroller,  a  judicial  remedy  is  simply  offered  in  the 
exercise  of  a  separate  and  independent  jurisdiction. 

It  has  elsewhere  been  stated  that  there  is  not,  and  cannot  be,  ''  under 
existing  legislation,  any  general  system  of  judicial  National  common 
law''  (3  Lawrence,  Compt.  Dec,  Introduction,  xxii).  But  in  those 
matters  not  subjectto  judicial  jurist]  iction  there  is  a  system  of  executive 
National  common  laiCj  of  universal  application  within  the  territorial  limils 
of  the  United  States''  (id).  As  to  this  form  of  national  common  law, 
which  is,  perhaps,  more  largely  administered  through  the  office  of  the 
First  Comptroller  than  any  other,  the  decisions  therein  rendered  may, 
to  the  extent  stated,  be  regarded  as  legal  "  authority."  They,  of  course, 
comprehend,  among  others,  those  cases  in  which  judicial  common  law 
is  not  adapted  to  executive  administration,  because  resting  on  reasons 
and  policy  peculiar  to  the  latter  (Reeside's  appeal,  post,  156).  The  de- 
cisions of  the  First  Comptroller,  when,  like  those  of  all  executive  offi- 
cers charged  with  a  duty  of  construing  and  executing  statutes,  acted 
upon  and  adopted  in  practice,  become,  in  some  measure,  rules  of  prop- 
erty. Upon  principles  of  justice  and  policy,  which  create  the  necessity 
of  official  comity,  the  construction  thus  given  to  laws  by  executive  of- 
ficers is  generally  adopted  by  courts  (3  Lawrence,  Compt.  Deo.,  Intro- 
duction, XXV,  and  cases  cited).  A  "  construction  •  •  •  given  by 
the  Treasury  Department  to  any  law  affecting  its  arrangements  and  con- 
cerns, is  certainly  entitled  to  great  respect"  (United  States  v.  Dickson, 
15  Pet.,  161;  United  States  v.  Gilmore,  8  Wall.,  330  j  Five  Per  Cent. 
Cases,  110  U.  S.,  485,  and  cases  cited). 

As  to  those  decisions  in  which  principles  are  discussed  by  a  Comp- 
troller which  may,  but  do  not,  reach  the  Supreme  Court,  it  may  be  said 
that  such  decisions  occupy  precisely  the  same  position  as  those  of  any 
judicial  tribunal  the  decisions  of  which  are  subject  to  like  review;  that 
is,  their  value  must  rest  on  their  merits,  as  they  may  or  may  not  be  found 
to  be  correct  exponents  of  sound  legal  principles.  Law  is  the  perfec- 
tion of  reason,  and  ''reason  is  tjie  soul  of  the  law" — Oessante  ratione 
legis,  cessat  ipsa  lex.    Every  principle  of  law  must  rest  on  a  solid  rea- 
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son,  for  this  id  the  life  of  the  law.    Any  decision  which  embodies  this 
must  be  aathority. 

It  is  well  settled  that  coorts  are  so  far  bound  by  the  findiuff^  of  the 
ExecativeDepartmeDtsof  the  National  Oovemnient,concernin)c  matters 
of  a  purely  political  or  executive  nature,  that  such  decisions  are  not 
examiDable  at  all.  When  they  concern  the  construction  or  applicabil- 
ity of  any  law,  the  courts  may  act  indei>endently  of  the  decisions  of 
mch  Departments,  or  even  adversely  to  them.  In  this  res|>ect  the  de- 
cisions of  an  Executive  Department,  like  the  adjudications  of  courta 
outside  of  the  jurisdictional  limit  of  the  court  called  ui>on  to  deci<lo  a 
qoestion,  may  be  followed,  if  they  are  warranted  by  the  fundamental 
principles  of  the  common  law,  and,  at  all  events,  are  to  Ih*  conNidiTiHl 
as  entitled  to  respect-  Thu8,Cooley  (Principles  of  (-onstitutional  Law, 
139, 140)  says : 

"It  is  very  pro|>er  •  •  •  that  the  judiciary,  in  passing  upon  ques- 
tions of  law  which  have  been  considered  and  acted  upon  by  the  other 
departments,  should  give  great  weight  to  tlieir  opinions,  especially  if 
thf^y  have  passed  unchallenged  for  a  coosidenible  |K'ri(Ml.  The  judittiary 
have  often  yielded  to  it  when  the  correc*tness  of  a  practical  construc- 
tion of  the  law  by  the  Executive  DepartnuMits,  in  the  performance  of 
their  own  duties,  was  in  question/' 

How  far  the  decision  of  any  judicial  tribunal,  except  one  of  last  re- 
sent, is  to  be  n^jrarded  as  authority,  must  be  left  to  thedet«»riinii:ition  of 
tLose  to  whom  such  decision  may  be  presente<l.  As  to  most  ot*  the 
decisions  made  by  the  Comptroller,  his  is  a  tribunal  of  last  n*sort. 

Assuming  that  the  table  herein  I  H*t*ort*  presented  shows  the  iisiial  av- 
era^re  of  suits  in  the  Court  of  Claims  on  elaims  reje«*ted  by  the  Comp- 
trollers, tliert'  is  one  such  suit  lor  an  aggn»gat<»  of  4,."»:$0  acromits  set- 
tled by  the  First  Comptroller.  Kaeh  vouelier,  lioweviT,  rr|»ns««iits  a 
cliiiiii,  so  that  there  is,  on  the  basis  stated,  only  om»  surh  suit  tor  an  a;c- 
^•ejrate  of  l.r>71,07.3  claims  so  setth^tl.  The  volumes  in  wliieli  are  le- 
l>orted  all  the  cas«»sdeeided  by  the  Supreme  Court  of  the  rnite<l  Statrs 
may  jnve  some  idea  of  the  jirojMprtion  of  eases  deei«hMl  in  eoiirts  sub- 
j*^t  to  its  n?view,  whieh  casi»s  finally  reach  the  reviruin;:  <ourt.  When 
a  sait  is'bronjrht  by  the  United  States  against  any  olIiiTr,  a;:ent,  nr 
f»ther  |»erson,  upon  a  balance  certitied  by  a  C4»mpti<)ller  tobedu«»  t<»  tin* 
Tiiited  States  from  such  offieer,  agent, or  person,  the  rulings  of  law  made 
by  the  Comptroller  are  generally' o|>en  to  iu4Hiiry  (Cniteil  Siatrs  r.  Hal- 
i^tou,  pogt,  .107).  The  decisions  of  the  Supreme  Court  of  the  Cniteil 
States  on  questions  arising  under  the  Constitution  and  laws  of  the 
Cnited  States,  and  under  treaties,  are  binding  upon  all  the  courts  of  the 
country  (Jamison  r.  Burton,  43  Iowa,  2S2;  Caldwell  r.  dale,  11  Mieli., 
^;  Koontz  r.  Nabb,  16Md.,  549  ;  Xelson  r.  (ioree,  .'U  Ala.,  .*>(;"  ;  Loundn- 
^ale  r.  Portland,  1  Oregon, 39<);  Wells,  Res  Ad  judicata  ami  Start*  Decisis, 
5^^51»,  540:  Cooley,  Const.  Lim.,  oth  ed.,64).  And  such  decisions  an*  to 
be  regarded  as  conclusive  on  the  Comptrollers,  mo  far  as  the  principlen 
annovticed  therein  map  be  nppIhabU  in  ejrecufi re  ad minint ration  (3  Law- 
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rence,  Compt.  Bee,  iDtroduction,  xxii).  But  the  decision  of  no  other 
court  is  regarded  as  establishing  any  rule  which  a  Comptroller  is  re- 
quired to  adopt,  precisely  as  no  court  is  required  to  adopt  in  practice 
principles  regarded  as  sound  by  a  GomptroUer  (Viser's  case,  1  Law- 
rence, Compt.  Dec,  2d  ed.,  75).  Decisions  of  all  other  courts,  and  the 
opinions  of  the  Attorneys-General,  iire  entitled  to  the  highest  respect 
and  consideration,  and  are  to  be  regarded  as  having  persuasive,batuoft 
controlling,  force.  The  Attorney  General  adopts,  as  a  rule  of  law,  only 
such  decisions  of  the  courts  subject  to  review  by  the  Supreme  Court  as 
meet  his  approval,  and  rejects  those  which  do  not  (Devens,  Att.-Gtoii^ 
April  27, 1877—15  Op.  Att.-Gen.,  244).  The  Secretary  of  the  Treasury 
has  declared  himself  ^^  not  disposed  to  assent  to  the  position  taken  by  ^ 
a  similar  court  in  a  specified  case  and  the  First  Comptroller  concurred 
in  his  view,  which  has  been  sustained  by  the  Supreme  Court.  Exporter's 
case,  5  Lawrence,  Compt.  Dec. ;  Campbell  v.  United  States,  107  U.  S., 
410;  see  also  Keyser's  case,  this  vol.,  post,  261,  351.  The  enlightened 
administration  of  justice  by  these  learned  courts  has  greatly  aided  the 
labors  of  accountipg  officers  in  the  Treasury  Department,  and  has 
thrown  much  light  on  legal  questions  arising  therein.  The  same  may 
be  said  of  the  opinions  found  in  the  volumes  which  have  been  furnished 
by  the  able  lawyers  who  have  filled  the  high  office  of  Attorney-Gen- 
eral. 

The  opinion  of  a  Comptroller  may  be  subjected  to  judicial  considera- 
tion, as,  for  example,  in  Keyser's  case  {post^  261),  out  of  which  grew 
the  determination  by  the  Supreme  Court  of  the  United  States  of  a  most 
important  question  of  law,  on  which  the  First  Comptroller  had  differed 
in  opinion  from  the  supreme  court  of  the  District  of  Columbia. 

Every  lawyer  and  judge  undersUinds  that  it  is  not  strange  that  some 
differences  of  opinion  may  arise  between  a  Comptroller  and  the  courts. 
Even  the  Supreme  Court  of  the  United  States  has  overruled  certain  of 
its  own  decisions.  (Legal-tender  cases,  12  Wall.,  457 ;  Kilboarn  r. 
Thompson,  103  U.  S.,  169;  see  and  compare  Nicoll  &  Co.  v.  United 
States,  7  Ct.  CI.,  36,  s.  c,  7  Wall.,  122;  Campbell's  case,  12  Ct.  CI.,  470, 
s.  c,  107  U.  S.,  407,  noticed  18  Ct.  CL,  762.) 

Other  courts  of  the  United  States  have  sometimes  overruled  their  own 
decisions.  Compare  Sines  v.  United  States  (1  Ct.  CI.,  12);  Cooper  r. 
United  States  (7c/.,  85),  and  Cot6  v.  United  States  (3  Id.,  64),  with  Law- 
rence  v.  United  States  (8  Id.,  252),  and  Cavender  v.  United  States  (W., 
281). 

And  courts  of  learning  and  ability  have  made  mistakesj  which  re- 
quired relief  by  act  of  Congress.  (Grant  &  Co.'s  case,  5  Ct.  CI.,  80;  Act 
Januarys,  1883,22  Stats.,  750;  Grant  v.  United  States,  18  Ct.  CI., 
732;  United  States  v.  Grant,  Supreme  Court  U.  S.,  January,  1884.) 

Accounting  officers  will  unavoidably  encounter  similar  conditions. 

XJases  have  been,  and  are,  not  infrequent,  even  in  the  Supreme  Court, 
la  wbich  jadgments  were,  and  are,  pronounced  by  a  divided  court,  with 
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dissenting  opinions  of  great  learning  and  force.  It  is,  perhaps,  even 
pontible,  that,  in  somecaaes,  the  dissenting  opinions  will  now  be  regarded 
asthe  better  law.  (Dred  Scott  r.Sandford,!  How.,393 ;  United  States  v. 
Jones,  18  Jd.,  92.)  In  other  eases  thin  would,  perhaps,  be  so,  if  the 
qoestion  in  each  were  re$  Integra.  (Converse  r.  United  States,  21  How., 
463;  Black,  Attorney-General,  November  2, 1858,9  Op.  Att-Gen.,  250 ; 
Black,  Attorney-General,  November  24, 1860,  /J.*  508.) 

Thns  far  only  one  question  decided  by  the  present  First  Comptroller, 
80  far  as  known,  has  been  decided  differently  by  the  Supreme  Court 
(United  States  v.  Savings  Bank,  104  U.  S.,  728 ;  s.  c,  1  l^awrence,  Compt. 
Dee.,  2d  ed.,  194,  704 ;  s.  c,  16  Ct.  CI.,  335 ;  same  point,  Davis's  case, 
I  Lawrence,  Compt  Dec.,  2d  ed.,  258;  Bamett  &  Co.'s  case,  16  Ct.  CI., 
515.)  This  question  arose  out  of  a  provision  of  section  3228  of  the  Ke- 
vLsed  Statutes,  declaring  that  certain  claims  for  refunding  of  intemai- 
levenne  taxes  ^^must  be  presented  to  the  Commissioner  of  Internal 
Revenue  within  two  years  next  after  the  cause  of  inrtion  accnieil,^  and 
on  a  "regulation,"  prescribed  by  the  Secretary  of  the  Treasury,  that 
such  "claims  *  *  should  be  presented  through  the  collectors  of  the 
respective  districts,"  and  that  "no  claim  *  *  will  be  entitled  to 
consideration  by  the  Commissioner  *  *  unless  the  same  shall  be 
filed  tcith  him  within  two  years  from  the  date  of  the  payment  of  tlie 
tax."  The  Attorney-General  and  the  Solicitor-Goneral  united  in  advis- 
ing, that  "  where  the  applicatiou  fin  such  case]  is  delivertnl  to  a  collector^ 
•  •  it  is  not  a  presentation  of  the  chiiin  to  the  Commissioner^  such  as 
is  contemplated*'  by  the  statute  14  (Op.  Att.-Gen.,  015).  The  First 
Comptroller  concurred  in  this  view.  Thi»  SupuMne  (Nuirt  lield  that  the 
lodging  of  a  claim  "with. the  pn»i)er  rollfctor  of  internal-revenue  for 
transmission  to  the  Commissioner  in  the  usual  course  of  business,  un- 
der the  requirements  of  the  Treasury  rc^^ulation,  is  in  etfect  the  pivscn- 
tation  of  it  to  the  Coniniissioner.*^ 

There  are  some  cases  in  wlii<*h  courts  can  aft'onl  relief  to  claimants 
when  a  Comptroller  cannot  do  so  (Georgia case,  pont,  .173  ;  l*ower'scas<% 
18  Ct.  CI.,  2C>3 :  McKee s  case,  12  /</.,  .>(»:> :  l]ri«;^^s's  case,  l."*  ///.,  4S).  In 
such  cases  the  rejection  of  a  claim  by  a  Comptroller,  and  a  judgment 
thereon  by  a  court  in  favor  of  the  claimant,  do  not  necessarily  imply 
aoy  ditt'erence  of  opinion  between  them,  either  on  a  question  of  law  or 
feet.  In  some  csises,  also,  a  claim  may  Im*  i*ejccte<l  by  a  Comptroller  on 
a  question  of  fact,  as  to  which  additional  evidence  may  be  presented  in 
the  Court  of  Claims ;  so  that  a  judgment  by  that  court  In  such  case  for 
a  claimant  does  not  imply  a  diflTerence  of  opinion  from  theComptn)ller. 
So,  there  maybe  cases,  in  which  the  allowance  of  a  claim  by  some  otti- 
cer  may  give  to  a  claimant  a  right  of  action  in  the  Court  of  Claims, 
when  such  allowance  does  not  impose  on  aComptr<»ller  any  duty  to  cer- 
tify a  balance  in  his  favor,  and  when,  uinmi  examination,  the  evidence 
may  be  deemed  insufficient,  or  the  c)niwiint  may  not  in  hue  In?  rep\rv\e\\ 
as  entitJeJ  to  paymeat  (Malakof  Bitters  case,  3  Lawrence,  Compt 
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Dec,  134 ;  Woirall's  case,  2  W.,  2(1  ed.,  490).  Such  cases  do  not  always 
necessarily  involve  any  difiference  of  opinion  between  a  Comptroller  and 
the  courts. 

If  a  Comptroller  allow  a  claim,  it  must  necessarily  be  paid,  if  there 
be  an  existing  appropriation,  and  there  is,  in  such  case,  no  mode  of  re- 
viewing his  allowance  by  any  officer  or  court  (Rev.  Stat.,  191).  This 
result  follows,  even  when  the  Comptroller  by  his  decision  differs  froiD| 
or  overrules,  as  hemXy,  any  opinion  of  the  Attorney-General,  or  of  the 
Court  of  Claims,  or  of  any  other  court  inferior  to  the  Supreme  Conrt  of 
the  United  States  (3  Lawrence,  Compt.  Dec,  Introduction,  xvi ;  Ex- 
porter's case,  5  Lawrence,  Compt.  Dec).  Hence,  if  a  Comptroller, 
in  passing  upon  a  claim,  meets  a  very  important  question  of  law,  not 
settled  by  any  opinion  of  the  Supreme  Court  of  (he  United  States,  it 
may  sometimes  be  deemed  advisable  to  reject  such  claim,  in  order  that 
the  question  of  law  may,  through  the  Court  of  Claims,  be  presented  to 
the  Supreme  Court  for  an  authoritative  decision  (Meigs's  case,  posij 
611).  And  when  there  may  be  no  such  question  of  law,  but  sufficient 
cause  to  suppose  the  claim  to  be  fraudulent,  it  may  more  effectually 
secure  the  ends  of  justice  alike  to  the  claimant  and  the  Oovernment, 
to  reject  the  claim,  so  that  all  questions  of  fact  may  be  fully  investigated 
in  the  Court  of  Claims,  than  to  employ  the  remedial  agencies  provided 
by  sections  184, 185, 186, 187,  and  364  of  the  Revised  Statutes.  It  was, 
doubtless,  in  view  of  this,  that  a  distinguished  judge  of  the  Court  of 
Claims  said  (Longwill  v.  United  States,  17  Ct.  CI.,  291)  that— 

"The  accounting  officers  of  the  Treasury  are  in  duty  bound  to  scruti- 
nize claims  and  accounts  with  great  care,  as  is  their  custom  ;  and  it  is 
the  undoubted  right  and  duty  of  the  Comptrollers  (including  the  Sixth 
Auditor  and  the  Commissioner  of  Customs,  who  are  Comptrollers  in 
fact  though  not  in  name),  who  alone  of  the  accounting  officers  have 
authority  to  decide  thereon,  to  reject,  in  whole  or  in  part,  as  their 
judgment  dictates,  all  those  claims  which  they  have  reasonable  caase 
to  suspect  to  be  tainted  with  fraud,  or  to  which  they  believe  there 
may  bo  substantial  defenses  in  law,  or  as  to  the  validity  of  which 
they  are  in  doubt. 

"Ui)on  such  rejection  by  the  Comptrollers,  the  claimants  are  left  to 
their  remedy  by  action  at  law  against  the  United  States  in  this  court, 
if  within  its  jurisdiction,  where  the  Government  is  defended  by  the 
Attorney-General  and  his  able,  painstaking,  and  industrious  assist- 
ants, and  whatever  defenses  can  be  found  will  not  escape  the  vigilance 
of  those  officers  (Davis  v.  United  States,  10  Ct.  CI.,  235).  In  other 
cases,  not  within  the  jurisdiction  of  this  court,  claimants'  only  relief  is 
to  be  sought  by  petition  to  Congress  for  redress  of  grievances,  under 
the  right  to  do  so  guaranteed  by  the  Constitution." 

And  the  same  learned  judge,  in  Charles  r.  United  States  (19  Ct. 
CI.),  recently  decided,  says  that : — 

'*  Claimants  are  not  required  in  the  Treasury  Department  to  prove 
their  c<i.ses  with  all  that  strictness  required  here  and  in  other  court's  of 
law.  The  Department  is  not  organized  for  the  trial  of  cases  in  that 
way.  The  accounting  officers  have  to  depend  upon  the  assumed  in- 
tegrlty  of  other  ot&cera  who  have  authority  to  receive  supplies  and  is- 
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sue  Toacben,  and  no  eomiael  appean  before  fhem  to  look  ap  and  inter- 
poae  defcnaes.  Affidavits  ud  eM  parte  evidence  oonstitate  all  tbat  la 
praecnted  in  wppOTt  of  dal  ma, 

"  Wben,  in  tbe  ooone  of  tbe  examination  of  aoooants  in  the  Depart- 
mental anspioions  are  arooaed  or  doabta  are  entertained  as  to  the  va- 
lidity of  tbe  demands  of  daimanta,  tbe  partiea  may  be  sent  to  tbia 
ooort  to  prove  tbeir  caaes  nnder  tbe  mlea  and  forma  of  law,  npon  legal 
and  :M>mpetent  evidence,  or  tbeir  demands  may  be  rfjected  altogetber, 
leaving  tbe  daimanta  to  prosecnte  tbem  bere  apon  tbeir  own  voluntary 
petitiona,  if  tbey  ao  desire.  Tbat  ia  tbe  main  protection  wbicb  tbe  ac- 
counting offloera  can  aecnre  for  tbemaelvea  and  for  tbe  Oovemroent  in 
tbe  caae  of  claima  of  donbtftal  validity  in  fact  or  in  law,  and  eapecially  of 
daima  as  to  wbicb  tbere  is  a  reasonable  snspidon  of  fitind,  irregnlarity, 
or  error. 

*<  It  is  but  a  jnst  and  wdl  deserved  tribute  to  tbe  public  officers  of  tbe 
TTnited  States  Government  generally,  and  to  tbe  vigilance  of  tbe  ac- 
counting officera  in  particular,  to  aay  tbat  in  tbe  immense  business  of 
tbis  Government,  cases  of  payment  on  fraudulent  voucbers  and  claims 
are  of  rare  occurrence." 

An  examination  of  tbe  cases  dedded  by  tbe  First  Coniptroller  will 
show  to  wbat  extent,  if  any,  courts,  lawyers  generally,  writers  on  ele- 
mentaiy  law,  legislative  and  executive  officers,  botb  National  and  State, 
and  didmants  and  tbeir  counsel,  may  be  interested  in  bis  decisions,  or 
may  find  tbem  of  any  service  or  utility.  So  far  as  tbey  may  decide 
legal  principle$j  wbicb  are  supported  by  suffident  rea^nM^  or  so  &r  as 
they  may  be  found  to  correctly  opplif  legal  principlen  to  any  given  state 
of  iacttf,  or  to  fnmish  a  reference  to  recognizetl  authorities  on  iuiitortant 
qnetftions  of  law,  the^*  may  be  of  some  value  in  courts^  and  to  writers 
anelementarif  /atr,  some  of  whom  have  deemed  it  proi>er,  to  quote  fnim 
them,  and  to  adopt  their  conclusions.  (Burroughs,  Public  Securities, 
1881,  29^-36;  Giauque,  Guaniian  and  Tru8t<^8  in  Ohio,  Cincinnati, 
1881,  292.)  The  courts  must  necessarily  be  interestetl  in  every  proper 
discussion  of  the  relations  of  judicial  to  executive  authority  (Keyser*H 
case,  po$t,  267).  And  on  that  most  difficult  of  all  subjects,  with  which 
courts,  law  officers,  and  lawyers  are  required  to  deal — the  inter]>reta- 
tion  and  conMimction  of  statutes — these  decisions  prenent,  at  least,  an 
ample  fidd  of  inquiry,  a  wide  range  of  subjects,  and  the  application  of 
principles  to  a  great  variety  of  facts  (Uardcastle,  Statutory  Law,  5; 
London  Times,  March  10,  1870).  These  decisions,  also,  have,  at  all 
events,  traversed  many  fields  of  legal  science,  which,  in  some  measure 
at  least,  have  previously  remained  unexplore<1,  or  in  which,  if  explored, 
there  have  been  left  but  few  landmarks,  and  the  light  of  but  little 
vritten  record  to  aid  investigation  and  research.  In  view  of  the  diffi- 
calties  inherent  in  ascertaining,  establishing,  and  applying  legal  princi- 
ples generally,  and  especially  in  the  direction  reiiuireil  in  this  neries 
of  decisions,  it  is  hoped  that  they  may  be  found  of  8ome  value  to  the 
pablic 

There  prevails,  to  a  certain  extent,  an  unfounded  opinion  that  con- 
tractors with,  and  other  creditors  of,  the  Government  are  liable  to  meet 
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with  many  and  embarrassing  obstacles  in  establishing  and  securing  pay- 
ment of  their  claims.  It  is  but  simple  justice,  and  a  vindication  of  the 
truth  of  history,  to  affirm  that  the  law  and  regulations  clearly  point  oat 
i)he  officers,  to  whom  application  shall  be  made  for  the  allowance  of  all 
claims  (1  Lawrence,  Compt.  Dec,  2d  ed.,  App.,  Ch.  i,  411;  Bender's 
case,  1  Lawrence,  Compt.  Dec,  2d  ed.,  353),  prescribe  the  evidence  re- 
quired to  support  them  (Rev.  Stat.,  1762, 3622, 4767 ;  3  Lawrence,  Ck>mpt. 
Dec,  Introduction,  xxvi,  xxx;  Walsh's  case,  3  Lawrence,  Compt.  Dec, 
122;  Garfield  case,  J(2.,  375 ;  Clerks' Investigation  case, /(?.,  256;  Dana's 
case,  2  Jd.,  2d  ed.,  204 ;  Specific  Appropriation  case,  post,  140),  and  specify 
the  officers  by  whom,  and  the  manner  in  which,  payments  shall  be  made 
(Otto's  case,  3  Lawrence,  Compt.  Dec,  296).  The  evidence  required  is 
plain,  simple,  and  no  more  difficult  to  obtain  than  that  usually  required 
by  every  great  business  establishment  or  corporation.  Such  evidence 
is  less  technical,  and  is  much  more  easily  attainable  than  that  required 
in  courts.  And  payments  of  all  valid  claims  supported  by  the  requisite 
-evidence  are  made  from  the  proper  appropriations,  with  a  promptnesi 
and  fidelity  rarely  equaled  and  never  surpassed  by  any  government^, 
municipal  or  other  corporation,  company,  or  person.  The  statistics  of 
the  payments  of  claims  without  suit  confirm  this  allegation.  The  agencies 
employed  for  the  purposes  mentioned  are  ample  to  meet  every  claim 
which  can  exist  in  pursuance  of  law  (3  Lawrence,  Compt.  Dec,  Intro- 
duction, xxvi-xlii). 

There  are  but  two  classes  of  claims  for  the  adjustment  of  which  there 
is  no  adequate  provision. 

One  class  is  composed  of  those  claims,  which  are  not  enforcible  ac- 
<5ording  to  strict  principles  of  law,  but  which,  ex  aequo  et  bono,  should  be 
recognized  by  every  just  Government.  Jurisdiction  of  this  doss  should  be 
given  to  the  Court  of  Claims,  on  the  petition  of  any  claimant,  filed  within 
a  limited  time  after  the  claim  accrued,  with  authority  to  ascertain  facts, 
and  at  least  to  recommend  payment  by  Congress.*  The  act  of  March  3, 
1883  (22  Stat.,  485),  only  extends  to  claims  referred  by  either  house  of 
Congress,  or  by  a  committee  thereof,  or  by  the  head  of  a  Department. 
It  seems  to  be  very  generally  and  justly  conceded  that  claims  should 
not,  as  a  general  rule,  be  investigated  by  a  committee  of  Congress. 
There  is  no  sufficient  time  during  a  session  of  Congress  for  this  pur- 

*  See  Wood's  case  (1  Lawrence,  Compt.  Dec,  2d  ed.,  1).  Aud  a  case  may  be  cited 
by  way  of  example,  iu  which  public  officers  had  decided  against  the  United  States  upou 
a  question  of  the  right  to  lands,  and  had  made  an  unauthorized  grant  of  960,000  acres. 
Counsel  employed  at  the  instance  of  private  parties,  but  never  paid  for  their  services, 
were  finally  permitted  to  institute  proceedings  in  the  courts  of  the  United  States, 
indemnifying  the  Government  against  liability  for  costs ;  and  the  result  was,  that  the 
lands  were  recovered,  and  that  more  than  a  million  of  dollars  was  paid  into  the  Treas- 
ury as  proceeds  of  the  sale  of  the  lauds.  Yet,  all  eftbrts  to  provide  compen^*ation  for 
such  services,  even  in  the  laws  authorizing  a  sale  of  the  lauds,  by  a  small  additional 
charge  in  the  price  of  the  lands,  when  sold,  or  from  the  proceeds,  failed,  tliough  twice 
agreed  to  by  the  House  of  Re^  resent  at  ives  (Osage  Land  case,  3  Lawrence,  Compt. 
I>ee,,  371). 


IntroducHan. 

pose ;  other  daties  require  the  whole  attention  of  membeni ;  there  is  not, 
and  cannot  be,  any  adequate  means  for  ascertaining  facts ;  and  the 
danger,  that  political  considerations  may  nnconscionsly  affect  resnita, 
cannot  be  overlooked.* 

In  reference  to  the  other  class,  there  shonld  be  a  permanent  tribunal, 
international  in  character,  to  adjust  claims  of  every  kind  against  the 
Fnited  States,  in  fiivor  of  aliens  and  citizens  or  subjects  of  every 
foreign  nation,  having  a  similar  tribunal  for  adjusting  such  claims  of 
cor  citizens  against  such  nation.  See  New  Hampshire  r.  Louisiana 
(108  U.  S.,  90). 

Such  tribunal  should  have  jurisdiction  of  all  claims,  which  might 
be  sulnnitted  to  it  by  the  diplomatic  action  of  this  with  any  other  Gov- 
ernment. See  House  Bep.,  No.  134  (2d  Sess.,  43d  Cong.);  '^Lawrence's 
Law  of  Claims  against  Governments."  With  these  additions,  the  legal 
machinery  of  the  United  States  for  the  acyustment  of  claims  would  be 
worthy  of  adoption  by  every  civilized  nation. 

With  the  above  remarks,  this  volume  is  committed  to  the  indulgent 
consideration  of  the  enlightened  classes  of  men  for  whose  use  it  is  in- 
tended. 

WILLIAM  LAWRENCE, 

Fir$t  Comptroller, 

Tbxasuby  Department, 

fmst  comptbolleb's  office, 

December  31,  1883. 


*This  subject  baa  been  disciiased  with  learniog  ami  ability  in  the  Appendix  to 
Derereax's  volame  of  the  reports  of  the  Court  of  Claiuin  (!'<•<>).  8ee  Lawreoce*t 
L»w  of  Claima  against  Govemuients  (Houtte  Rep.,  No.  i:^t — *M  Seasioo,  i'M  CongrtMis, 
?^g^  17);  Jordan-8  case  (3  Lawrence,  Conipt.  Dec,  274),.  and  Dobyns  r.  United 
States  (19  Ct.  01.). 

It  is  believed  juriwlictiou  should  also  be  given  to  the  Court  of  Claims  as  proposed 
in  rbe  **  Letter  from  the  First  Comptroller  of  the  Treasury  ui>on  the  subject  of  Trials 
in  Cnnoma-BeTenne  caaea,^  for  which  see  17  Court  Claims,  XLiz. 


or 
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IN  THE  MMTER  OF  THE  RIGHT  OF  REGISTERS  AND  RECEIVERS  OF 
DISTRICT  LAND-OFFICES  TO  RECEIVE  A  COMMISSION  OF  ONE  FEB 
CENTl'M  EACH  ON  THE  MINIMUM  CASH  VALUE  OF  LANDS  ENTERED 
UNDER  THE  ** TIMBER-CULTURE  ACTS."— TIMBER-CULTURE-ACT  CASE. 


1.  The  fourth  parai^rmph  of  section  9238  of  the  ReTisMl  Statutes,  taken  from  the  act 

of  March  3,  I'^TS  (17  Stat.,  606,  fieo.  6),  wan  snpenedecl  by  the  act  of  March  13, 

1-74  { l*^  Stat.,  21  •,  and  this  art  wan  in  turn  supertetlcMl  by  the  act  of  June  14, 
li7ri{'2f)  Stat.). 

2.  Wb»n  a  later  act  revives  the  whole  subject,  and  pnivides  for  all  the  objects  of  a 

former  act,  »urh  former  act  is  sii|>er8e<le<l  without  any  express  wonls  of  repeal. 

:*.  When  an  act  refers  to  a  provision  of  a  former  set  as  in  force,  and  such  former  act 
ha.s  in  fact,  clearly  been  superitedcd  or  repealed,  the  provision  so  referred  to  is 
not  thereby  revived,  unless  an  intention  to  revive  it  is  apparent. 

4.  Statntf^  having;  nimilar  objects  should  generally  be  construed  alike. 

''.  Tbe  policy  and  provisions  of  one  class  of  statutes  in  relation  to  public  lands  may 
aid  in  the  construction  of  other  statutes  in  relation  to  other  public  lands.  Dot 
such  policy  and  provisions  cannot  Im*  allowed  to  control  the  plain  unambiguont 
mf*aning  of  such  other  statutes. 

f'.  S^ctioTiB  2317, 24tU,  246.'>,  2466, 2467,  and  246*^  of  the  Revise«l  Statutes  are  supenKHled 
liv  Biil»fle<|iit'nt  Ir^^inlation. 

T.  N»-:tlH*r  n;giKter?«  nor  receivers  of  lcM*al  district  land-offices  are  entitle<l  to  a  com- 
mission of  one  per  centum  each  on  the  minimHm  cash  value  of  lands  entercMl  under 
The  '•  timber-culture  acts." 

Nov«'mV)€r  10,  1882,  the  Commissioner  of  the  General  Laiul-Ofllce 
addressed  a  letter  to  the  Secretary  of  the  Int43rior,  roquoMting  that  the 
First  Comptroller  l>e  askeil  for  nn  expresHion  of  his  opinion  on  the 
question,  whether  registers  and  receivers  of  district  landoiBcos  are 
entitled  to  receive  one  per  centum' each  on  the  minimnm  cash  value  of 
lands  entered  under  the  "timber-culture  acta."  Noveml>er  13,  1882, 
the  notinfT  Secretary  of  the  Interior  addresse<l  a  letter  to  the  Secretary 
of  tlie  Treasury,  inclosing  a  copy  of  the  aforementione<l  letter,  and 
o%hi'T  pai>er8  on  the  subjeef,  for  an  opinion.    November  15,  1882,  t\\e80 
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were  referred  to  the  First  Comptroller,  for  his  opinion,  by  the  Secretary 
of  the  Treasury-. 

J.  M.  Adams,  receiver  of  public  moneys,  at  Yakima,  Washington 
Territory,  in  a  letter  of  June  30,  1882,  to  the  Commissioner  of  the  Gen- 
eral Land-Office,  submitted  an  argument  in  support  of  his  claim  to  com- 
missions, an  abstract  of  which  is  as  follows: 

1.  The  right  to  a  commission  of  one  per  centum  exists  under  the  foartli 
subdivision  of  section  2238,  Eevised  Statutes. 

The  act  of  June  14,  1878  (20  Stat.,  113),  section  5,  gives  a  right  to 
fees^  and  section  8  repeals  acts  in  conflict.  This  only  rex)eals  provisions 
'^  in  conflict"  which  had  prsviously  existed.  Section  2238  is  not  affected 
by  the  act  of  June  14, 1878.  Section  2238  gives  commissions  to  be  paid 
by  the  Oovemment;  the  act  of  June  14, 1878,  requires  applicants  to  pay 
fees.  The  act  of  June  14, 1878,  was  designed  to  facilitate  the  growtih 
of  forests,  by  reducing  the  quantity  of  land  to  be  plowed,  &c.,  and  the 
only  object  of  the  repealing  clause  was  to  wipe  out  the  conflicting  pro- 
visions in  the  acts  of  March  3,  1873  (17  Stat.,  605),  March  13, 1874  (18 
Stat,  21),  and  May  20,  1876  (19  Stat.,  54).  The  law  which  reqoiies 
applicants  to  jiay  a  fee  is  not  '4n  conflict"  with  the  statute  which  xe* 
quires  the  Goveniment  to  pay  commissions, 

II.  The  "stone  and  timber  land  act"  of  June  3, 1878  (20  Stat,  80),  is 
analogous  in  principle  to  the  several  acts  last  above  mentioned.  This 
requires  purchasers  to  pa^^  registers  and  receivers  a  fee^  the  same  as 
is  required  of  purchasers  of  mineral  lands,  and  concludes  with  a  repeal* 
ing  clause.  Yet  the  usage  is  to  collect  the/ee  from  purchasers,  and  the 
Gommiseions  from  the  Government. 

2.  The  fact  that  a  commission  is  allowed  registers  and  receivers  on 
the  money  value  of  homestead  lands,  preemption  lauds,  timb^  lands, 
mineral  lands,  desert  lands,  as  well  as  of  all  other  classes  of  lands,  is  evi- 
dence that  Congress  designed  that  they  should  also  receive  a  commis- 
sion on  the  money  value  of  timber-culture  lands.  The  act  of  April  20, 
1818  (3  Stat,  466),  gave  registers  and  receivers  a  commission  on  all 
moneys  received  for  public  lands.  When  the  homestead  act  of  May  20, 
1862  (12  Stat,  392),  was  passed.  Congress  perceived  that  the  dofiatiM 
of  lands  to  settlers  would  reduce  the  compensation  of  land  officers,  and 
provision  was  made  that  they  should  receive  a  commission  on  the  cash 
value  of  lands  thus  entere<l.  For  the  same  reason  the  act  of  March  3, 
1873  (17  Stat,  605),  gave  commissions  on  timber-culture  entries.  If 
Conjnress  had,  in  the  subsequent  legislation,  designed  to  repeal  this 
provision  for  commissions,  it  would  have  been  so  declared  in  express 
terms.  Tlie  fixed  policy  of  commissions  referred  to  cannot  be  repealed 
by  implication. 

Hon.  N.  C.  McFarland,  Commissioner  of  the  General  Land-Office,  in 
a  letter  of  August  9, 1882,  addressed  to  J.  M.  Adams,  called  his  atten-' 
tion  to  the  *^  table  of  fees  and  commissions''  allowed  registers  and  re- 
ceivers, and  said: 

As  the  act  of  June  14,  1878  (20  Stat,  113),  fixed  the  amount  of 
commissions  allowed  registers  and  receivers,  regardless  of  the  area  or 
value  of  the  land,  at  $4  for  each  entry  made,  in  place  of  the  commission 
of  one  per  cent,  each  on  the  cash  vsdue  of  the  land,  as  is  provided  in 
section  2238,  Bevised  Statutes,  and  provided  further  that  ^^  all  acts  and 
parts  of  acts  in  conflict  with  tliis  act  are  hereby  repealed,"  the  amonnt 
of  commissions  provided  for  in  the  later  act  is  the  proper  amount  to 


Commitf^ionst  of  Kefjintn's  ami  Receim-n — Tiiuhn- diUvn  Avt  i'tisv,     :5 

be  allowcMl;  therefore  the  rtmi missions  r|iiir;:iMl  liy  ymi  :i^aiiist  tin* 
cash  valiiif  of  lands  eiiteivil  uniU*r  tin*  tinitHq-rnlriin*  net,  in  :i(Mififin 
tollie  le*jal  cimimtssions,  an*  ronirary  to  law."* 


OrixioN  BY  William  Lawrknck.  First  rnmptntifrr. 

L  The  Kevistnl  Statutes  providi*  a.-  fidlow : 

Sec\  2i'.>S.  Ui'fjistcrs  and  nH'«»ivfrs,  in  addition  t«»  ilnir  <alari«*^.  >liall 
W  alluwed  each  the  followin;;  ft*t*s  and  <'tinniiiH<inn>.  n.iiiM'l\  : 

First.  A  t'i^e  of  one  dolhir  for  rarli  diM'ljiratcrv  >tat«*nii'nt  tiltMl  and 
for^rvices  in  acting  on  piveniption  claims. 

Second.  A  eomnii^sion  of  om*  pt*t*  rrntani  on  all  nii)nt*\s  ifct-jviMl  at 
each  receiver's  oftiee. 

Third.  A  commission  to  he  paid  liy  the  hfinif*>t4*ad  ajiplji'ant,  at  the 
time  of  entry,  of  one  ih.t  eentnm  on  the  t-ash  pri»*»\  as  t'\\vt\  hy  law,  nf 
the  land  applied  for:  and  a  like  romnii>sinn  whrii  thi*  rlaun  i.n  finally 
establislietl,  and  the  rertitieate  thrri't'or  i.ssin'fl  an  I  hi'  lia>is  of  a  patent. 

Foartli.  The  same  eonmiissinn  «>n  lamls  entiMfd  niifier  anv  law  to 
eneount^e  the  j^rowth  of  tindxT  i>n  wi'st«*rn  )iraiiies.  as  allowed  when 
the  like  quantity  of  land  is  entiTed  with  nmnry. 

The  fonrth  and  last  parn^raph  above  qnotiMl  is  taken  from  tin*  mi- 
calleil  **  Timl)er-Cultiin«  act"  of  March  :i.  IHT.i  il7  Stat.,  (Ml  sir.  ti/ 
entitled  *'An  Act  to  fucoura^re  tin*  (Jrowth  of  Timlier  on  wrstfrn 
Prairio."  The  n*ferenee  to'-laml  •  •  •  fiiteriMi  with  nn»nc\  "  i** 
to  land  piv-empted  at  the 'Miiinimnm  pritM*/*  wliifh  is  '^l/J't  per  aire 
{Rev.  Stat.,  L*lio9,  2357). 

IL  If  the  fourth  para«rraph  of  sntion  liL'.JS  of  the  KevisiMl  Scaitnti-s 
remains  in  £r>rce,  it  is  dear,  that,  by  virtut*  of  this  and  tin*  simhumI  and 
third  paragraphs  of  said  section,  registers  and  hmmmvim's  an*  i*ach  <-n- 
titled  to  be  i>aid  by  the  Tnitcd  States  a  eommission  of  one  ]ii*i  riiit., 
or  four  dollars,  on  each  quarter  se«*tion  of  land  entrn-d  nnih»r  the  "Tiin- 
lier-CultuD'  ac^ts." 

III.  I>ut  the  fourth  para;^iaph  of  s^MMiim  -I'.'iS  of  the  I{e>  i.MMl  Staiiitrs 
is  entirely  superseded.  The  act  of  Man-h  l.'i,  isTl  (is  Stat.,  -1  .imii it U*d 
"An  act  to  amend  the  iut  [March  .'i,  IsT.'i,  17  Stat.,  ♦Jo."*;  ifiiitltd  -An 
act  to  eiicoura*je  the  jcrowth  of  tindM*r  f»n  wi-sti-ni  i)raiii<*>/"  at'tt-r  tin* 
usual  enacting  clausts  provifh's: 


•  pVir  tli«-  "  ta1i|»' of  1V<*>«  ami  rt»mmi''HinTm  "  ;iho\»    fi-r«Mi«<l   th.  ^i,.'  l):-*Tint  I.iinl 
Oiiic**  **a««-.  2  Lawrrni***,  (.'oiii]it.  1)*m'.,  2ii  iil..  I'jt;. 

r  Tbe  jiroviHioiip*  of  thi**  art.  except  iiij;  tin-  .Hfvcntli  •»#•«  tmii.  ;in-  •:im«il  mfn  ihf 
Revij(*Ml  >Tatnt«*s  thu.-*:  Sim*.  1  of  tb«*  jh!  into  -mi  .  •J|»'»-l  "f*  tin-  K'lviM-d  M  »rn!««.:  •.♦•!•. 
•i«»f  thi'^-rt  infit  H'CH.  24»ir».  *24t>M»f  tlh- K«  Ni"*'*!  StjitiiiiH;  ^,..  ::  i.f  tli»- a- r  iM'n  m  i  -jl'T 
of  t!if  K^vi«i*««l  .Statnt»»»*:  mm*.  4  of  th<*  ;i«t  intn  mm-.  •i'.U?  of  iIh-  K'«s.*««I  <r.j'isf.'>:  ^n  . 
'» of  rhf  act  into  mrc.  •i4f>!''  i»f  th»»  K«'viM«il  Siafiit«-.  mihI  •.tr.  i;  nf  th«  .1*  t  !iiTm  tI#« 
fotirtb  pannrraph  of  upv.  •J'iH**  of  th**  Kt-viMi'il  st:itutt«.:  .itmI  tin*  pr'n  ision^  ot  *.  •  .  T 
of  th<?  act,  fiiiiittwl  from  th»*  K<*vi?«i»il  Statnt**-*.  wfii*  n-  »Mi:irft«l  .m  -f  i  .  7  "t"  i!i»  ;nf 
of  March  13.  1-T4  (1-  Stnt..  •Jl).  Tlif  niTtion^  'SM7,  '^\*\S,  'Jl«;:..  'Jl'-r.  \!l'.7.  •-'!«>.  uinl 
the  fourth  paragraph  of  .Hprti<»n  iMKi-**  of  tin*  Ifc«\i»*iMl  Statiii»  «•  aif  Hiipti-i  ilt-il  i>\  tlo- 
repeal  of  th«-  art  of  March  X  1H73. 
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^^Tbat  the  act  entitled  ^Ad  act  to  eucoarage  the  growth  of  timber  on 
western  prairies,'  approved  March  third,  eighteen  hundred  and  seventgr- 
three,  be,  and  the  same  is  hereby,  amend^  so  as  to  read  as  follows:" 

Then  follow  the  eight  sections  of  the  new  a<3t.  Its  provisions  indi- 
cate a  purpose  to  give  additional  inducements  to  make  entries  of  lands 
and  to  cultivate  timber  thereon.  Section  2  of  the  later  act  requires  each 
person  applying  for  the  benefit  of  the  act  to  pay  to  the  proper  register 
and  receiver  ten  dollars  (which  is  for  the  Government  and  not  the  offi- 
cer), as  did  the  act  of  March  3, 1873,  and  section  six  provides  ^'tbat 
the  registers  and  receivers  of  the  several  [district]  land-offices  shall 
each  be  entitled  to  receive  [from  the  applicants]  two  dollars  at  the  time 
of  entry,  and  the  same  sum  when  the  claim  is  finally  established  and 
the  final  certificate  issued."  These  sums  are  called  '^  commissions"  in  the 
<<  Table  of  fees  and  commissions,"  and  belong  to  the  officers.  Sevend 
considerations  show  that  this  act  entirely  superseded  the  act  of  Mareh 
3, 1873. 

1.  The  first  provision  in  the  act  of  March  13, 1874,  declaring  that  the 
act  of  March  3, 1873,  <<be,  and  the  same  is  hereby,  amended  so  as  to 
read  as  follows,"  operates  per  se,  and  by  the  necessary  effect  of  the 
words  employed,  to  supersede  the  prior  act.  This  is  settled  in  princi- 
ple in  Steamboat  Company  v.  The  Collector  (18  Wall.,  478). 

2.  The  act  of  March  13, 1874,  is  perfect  in  itself,  and  does  not  need 
any  provision  of  the  act  of  March  3, 1873,  to  execute  it. 

3.  The  purpose  of  the  act  of  March  13,  1874,  to  supersede  that  pro- 
vision of  the  act  of  March  3, 1873,  which  gave  to  registers  and  receivers 
the  right  to  a  commission  of  one  per  centum  each,  is  shown  by  the  fiMt 
that,  the  said  act  of  March  13, 1874  (1)  omits  the  provision  of  the  act 
of  March  3,  1873,  as  to  commissions,  and,  (2)  in  lieu  thereof,  inserts 
another  provision,  not  in  the  act  of  March  3, 1873,  requiring  payment  by 
applicants  of ''  two  dollars  at  the  time  of  entry,"  and  of  '<  the  same  sum 
when  the  claim  is  finally  established  and  the  final  certificate  issned." 
Thus,  under  the  act  of  March  3, 1873,  the  register  and  receiver  each  was 
entitled,  both  <<  at  the  lime  of  entry,"  and  also  ^^  when  the  claim  is  [was] 
finally  established,  and  the  certificate  therefor  issued,"  to  a  commission 
of  one  per  cent,  on  the  minimum  cash  price  of  lands  entered,  but  under 
the  act  of  March  13, 1874,  each  is  entitled  to  four  dollars  fees,  caUed 
commissions  in  the  fee  bill,  and  not  authorized  by  the  act  of  March  S, 
1873.* 

4.  Tlie  eighth  section  of  the  act  of  March  13, 1874,  recognizes  the 
supersedure  by  providing: 

*  Under  the  act  of  March  3,  1872,  the  compensation  of  rogiBten  aud  receivets  ia 
Washington  Territory  was  one  dollar  and  fifty  cents  each  for  each  declaratory  ttste- 
nient,  and  five  dollars  each  for  final  certificates  for  IGO  acres  of  land,  ten  doUan  6Mh 
for  320  acres,  and  fifteen  dollars  each  for  C40  acres,  and  one  per  centum  commiMiont. 

Under  the  act  of  March  13, 1874,  their  compensation  is  two  dollars  each  at  the  tima 
of  entry,  irrespective  of  area,  and  two  dollars  each  when  the  claim  is  finally  estah- 
Jished,     The  act  of  June  14,  2^78  (20  Stat.,  113),  continues  the  latter  compensation. 
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**Tbat  parties  wIki   have  alreaily  made  eiitrn's   iiihIim*  the  art   ap- 
pri)ve<l  March  third,  ei^jhteeii  hundred  ami  s«*veutythreisi»l*  wliieli  this 
i« ameDdatory,  shall  be  permitttHl  to  ef>iiiph*ti*  tlh-  same  upon  full  emu 
pliaoee  with  the  pmvisious  of  tliis  aet." 

This  assumes  that,  without  this  provision,  the  inehoatt*  lights  ao 
quiretl  under  the  aet  of  Mareh  3,  IST.'*,  \v«mlil  he  h*li  without  autliority 
to  perfecft  them,  or  be  wholly  swejJt  away.  This  provision  wnuhl  !m* 
imnece8.sary,  if  the  act  of  Mareh  3,  isT.'i,  renmined  in  fiure. 

5.  The  act  of  March  13.  1.S74,  is  a  revision  of  th«*  wlmh*  suhjiM-t  of 
ibeact  of  March  3,  187.'>,  and,  emhraein^  not  only  the  xnmr  suhjwt  hut 
al^j  the  ftame  objeetM,  works  a  repeal  or  supt-rseilure  of  thi-  pri<»ra<'t. 
Thas,  it  was  {sniid  by  the  Supreme  riuirt  of  the  I'liiti-d  Siate>,  in  tlie 
case  of  The   United  States  r.  Tynen   ill  Wall.,  1»1.'),  that   '•e\en  whi-n- 
two  acts  are  not  in  express  terms  re[ui^nant,  yet  if  the  hiitrr  ait  eovi*rs 
the  whole  subject  of  tlie  first,  and  embraces  new  provisions,  plainly 
showing  that  it  was  intemled  as  a  substitute  tor  the  first  aet,  it  will 
of>erate  as  a  rejieal  of  that  act.^    This  has  been  subjected  to  some  criti- 
cism, but  not  atfectin;:  the  repeal  in  this  case.    (iSishop,  Writti*n  Laws, 
1.>S:  United  Statics  r.  Claflin,  07  U.  S..  54«»;    Norris  r.  rroeiierc/  #»/., 
13  How.,  429;  Hendersiui's  Tobaeeo,  11  Wall.,  ilu  ,. 

C.  The  rule  is  lully  reci»irnized  that,  "an  afhrmative  statute  jiivin;;  a 
new  rijrht''  does  not  "of  itself  of  necessity  destroy  a  previously  exist- 
itig  riirht.  uidess  tin*  intentiiui  of  tin*  l<*;rislatun*  !»••  apparent  th:it  tin* 
two  rights  Miould  in»t  exist  tojjether"  H»rooui,  Le;;al  Maxims,  'J!»,  eiiinj^ 
O'FIaberty  r.  M'Dowell.  i\  11.  L.  Cas.,  1  PJ,  l.'i7).  Hut  hen*  the  intiution 
of  Congress  to  tleny  the  rijjht  to  a  rommission  of  one  p«*r  eentuni  is 
entirely  clear. 

7.  The  faet  that  the  aet  of  Mareh  3,  ls77  .  lt»  Stat.,  Kh;,  mt.  i»  .  i,.. 

fers  to  the  act  of  Miirch  3,  1S73,  "and  the  ai'ts  ;inMiidat«»ry  iheieof," 

cannot  be  n-jcarded  as  evidenee  that  the  act  of  Mareh  3.  1n73,  is  in  f«»ni». 

Tlie  aet  of  March  3,  1877,  is  entitled  "An  iwt  lor  the  relief  of  eertain 

settlers  t»ii  the  publie  lands.**     It  jiermits  "honii*stead  and  pie  emption 

settlers,     •     •     •     where  cro[»s  wt*re  de>trtiyiMl  iir  seriou>ly  injiired  b\ 

i^asslioppcrs  in  the  year  ei;;hteen  humlred  and  se\enty-.s«'M'n,  to  leave 

and  l>e  absent  from  >aid  lands  until   the  tir>t  diiy  of  (h-t<ib«T.  i'i;:li(reu 

hundred  and  seventy-eitrht,"  iS:e.,  aufl  thm  deel.ires,  that  "all  the  riulits 

an<i  privile^fcs  extended  by  this  a<'t  to  homestead  and  pn*  inijitinn  >et- 

tler>  shall  a]»ply  to  and  include  the  settlers  umlei  an  aet  entitlefl  *.\n  aet 

to  encourajz**  the  growth  of  timber  <»n  wi-.stiTii  praiii«*s/ apprnvi-d  .Mar«*li 

third.  ei;rh  teen   hundre<l   and   seventvthn'c,  and  the  aet'<  anienilatm  \ 

thereof."     See  aets  of  March   13,   l.s7l    is  Stat.,  iM  .  Ma\   LMi,  I^Ti;     VJ 

Star.,  .'#4  .June  11»,  1.s7im1!»  Stat..  .V.i;,  ami  July  1,  1^7'J   'Jl  Si.it..  fs.  str. 

i! .    Thi^  provision  may  have  be<»n  sup|M»>eil   neri'ssary,  as   ilun'  \\«'ie 

Msttlers  under  the  aet  of  Mareh  '».  ls7.I.     I»nt  siirh  ret'ereiiee  to  a  >uper 

>eded  act  d<H.»>  n«»t  revive  i»r  ^iv**  it  etb*<'t    for  an\  otlnr  purpoM'  than 

the  iH'nefir  therein  n»entioned.       Steamboat  Uoinjtanv   »'.  Tlo-  ('nllee\o\\ 


a  First  (Jomptroller^s  Office^  Treasury  Department, 

18  Wall.,  491).    It  is  thus  shown,  that  the  act  of  March  3, 1873,  waa  super- 
seded by  the  act  of  March  13, 1874. 

8.  Most  of  the  provisions  of  the  act  of  March  3,  1873,  as  shown, 
were  carried  into  the  Revised  Statutes.  The  Revised  Statutes,  whieh 
pa^ed  June  22, 1874,  ^<  embrace  the  statutes  of  the  United  States,  gen- 
eral and  permanent  in  their  nature,  in  force  on  the  Ist  day  of  Deoeflu* 
ber,  one  thousand  eight  hundred  and  seventy-three,"  with  a  proviakni 
repealing  all  acts  passed  prior  to  the  latter  date,  any  i)ortion  of  which  it 
embraced  in  the  revision,  but  with  another  provision,  that '' theenaotment 
of  the  •  •  •  revision  is  not  to  affect  or  repeal  any  act  of  Gongresi 
passed  since  the  first  day  of  December,  one  thousand  eight  hundred  and 
seventy-three,  and  all  act«  passed  since  that  date  are  to  have  foil  e^bet" 
(Rev.  Stat.,  5595, 5596, 5601.)  As  the  revision  was  not  adopted  until  June 
22, 1874,  it  was  not  possible  for  the  act  of  March  13, 1874,  to  refer  in  terms 
to,  or  by  number  supersede,  sections  of  the  Revised  Statutes.  But^  as 
the  revision  declares  that  all  acts  passed  since  December  1, 1873,  up  to 
June  22, 1874,  "are  to  have  full  effect,"  and  as  the  act  of  March  13, 
1874,  is  one  of  such  acts,  it  must  have  the  effect,  in  superseding  the  act 
of  March  3,  1873,  to  supersede  those  sections  of  the  Revised  Statutes 
which  were  taken  from  this  last-mentioned  act.  Hence,  no  question  is 
presented  as  to  what  would  be  the  effect  of  an  act  passed  since  Jane 
22, 1874,  purporting  to  amend  an  act  passed  prior  to  Deeember  1, 1873, 
which  had  been  in  whole  or  in  part  carried  into  the  Revised  Statutes, 
but  which  had  been  repealed  by  the  revision. 

IV.  The  act  of  March  13,  1874,  was  superseded  by  the  act  of  June  14, 
1878  (20  Stat.,  113.)  This  latter  act  amends  the  former  <<so  as  to  read 
as  follows:"  and  then  revives  the  whole  subject  by  provisions  having 
the  same  general  objects,  and  so  effects  a  supersedure.  It  continues 
in  force  the  i)rovision  requiring  each  applicant  to  file  an  affidavit,  and 
the  other  provision,  that,  ''upon  filing  said  affidavit  with  said  register 
and  said  receiver  and  on  payment  of  ten  dollars,  if  the  tract  applied 
for  is  more  than  eighty  acres ;  and  five  dollars  if  it  is  eighty  acres  or 
less,  he  or  she  shall  thereui)on  be  permitted  to  enter  the  quantity  of 
land  specified;"  and  the  other  provision,  ''that  the  registers  and  re- 
ceivers of  the  several  landoffices  shall  each  be  entitled  to  receive 
[from  the  ap])licant]  two  dollars  at  the  time  of  entry,  and  the  like  sum 
when  the  claim  is  finally  established  and  the  final  certificate  issued/ 
It  then  declares  that  "call  acts  and  parts  of  acts  in  confiict  with  this 
act  are  hereby  repealed."  This  Ijpitter  repealing  provision,  though  usual, 
was  wholly  unnecessary.  The  repeal  was  equally  oiKjrative  without  it* 
Tin's  has  already  been  shown.* 

V.  It  is  urged,  that  the  policy  and  provisions  of  other  acts  giving 
fees  and  commissions  to  registers  and  receivers  require,  that  such  reg- 


*  Judge  RicliardsoirH  valnnblo  *' Supplement  to  the  Revised  Statutes  of  the  United 
States''  (vol.  1,  1874-1^^1)  treats  (see  pages  8,  34ci)  tlie  act  of  March  13,  1874.  as 
superseded  by  the  act  of  Juno  14,  IrjTd. 
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iiten  and  receivers  should  be  accorded  the  same  rights  under  the  <^tim- 
ber-caltare  acts."  Statutes  having  similar  objects  should  generally  be 
ttmstnied  alike.  (Sedgwick,  Construction  Stat,  and  Const.  L.,  2d  ed., 
SO;  Receivers,  &c.,  v.  Paterson  Savings  Bank,  2  Stock.,  13.)  If  the 
poTiriona  of  the  '^timber-culture  acts"  were  ambiguous,  or  of  doubtful 
iaport,  there  might  be  some  force  in  this  claim.  But  the  provisions  in 
lime  are  perfectly  clear  and  free  from  all  doubt.  These  provisions  can- 
BoC  be  enlarged  by  any  general  policy  apparent  in  other  statutes  as  to 
other  public  lands.  Thus,  it  is  said,  that,  in  construing  a  statute,  <'  we 
cuDot,  to  bring  it  to  our  views,  import  into  it  words  not  used  by  the 
Itw-makers;  or  control  it,  when  unambiguous,  though  we  think  it  is 
not  what  it  should  be.'^    (Bishop,  Written  Laws,  80.) 

When  the  words  of  a  statute  are  clear  and  unambiguous,  there  is  no 
room  for  construction.  It  is  not  allowed  to  construe  that  which  has  no 
need  of  construction.  (L.,  L.,  &  G.  B.  B.  Co.  v.  United  States,  92  U.  S., 
733,  751;  Bishop,  Written  Laws,  80,  81,  145.)  Thus,  it  is  said,  <4t 
woald  be  dangerous  to  give  scope  to  make  a  construction  in  any  case 
•gUDSt  the  express  words,  when  the  meaning  of  the  makers  doth  not 
appear  to  the  contrary,  and  when  no  inconvenience  will  thereupon  fol- 
hnr;  and  therefore  in  such  cases  a  verbis  legis  nan  est  reoedendum.^^ 
(Sdricb's  Case,  3  Coke,  Part  V,  118;  Bishop,  Written  Laws,  145.) 
Lord  Bacon  has  said-that,  ^'judges  ought  to  remember  that  their  office 
i^JMsdicerej  and  not  jus  dare^  to  interpret  law,  not  to  make  or  give  law." 
(OBage-Land  Case,  3  Lawrence,  Compt.  Dec.,  308.) 

The  fourth  paragraph  of  section  2238  of  the  Bevised  Statutes  is  so 
deariy  repealed,  or,  more  properly,  superseded,  that  it  is  impossible  to 
declare  it  in  force,  without  violating  the  plain  meaning  of  language, 
the  dear  purpose  of  Congress),  well-established  rules,  as  already  shown  ^ 
bt  determining  when  a  rei>eal  or  supersedure  of  a  statute  occurs,  and 
the  undoubted  principles  established  by  authorities  cited. 

The  result  is,  that,  such  fourth  paragraph  of  section  2238  of  the  Bevised 
Statutes  not  being  in  force,  registers  and  receivers  of  local  district  land- 
ofioes  are  not  entitled  to  the  commission  of  one  per  centum  each,  origi- 
aallj  authorized  by  it  on  the  minimum  cash  value  of  lands  entered  un- 
der the  'Himber-culture  acts." 

Teeasuby  Department, 

First  Comptroller's  Office^  January  8,  1883. 
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IN  THE  MATTER  OF  THE  PAYMENT  OF  A  REGISTEKED  CEHTIFICATE 
OF  STOCK  OF  THE  UNITED  STATES,  ACCOMPANIED  BY  A  POWER  OF 
ATTORNEY  IN  BLANK  PURPORTING  TO  MAKE  AN  ASSIGNMENT  AND 
AUTHORIZE  A  TRANSFER  IN  BLANK,  PRESENTED  IX)NG  AFTER  ITS 
MATURITY,  AND  APPEARING  FROM  THE  RECORDS  OF  THE  TREASURY 
DEPARTMENT  TO  HAVE  BEEN  PAID  ALREADY.-BARING  BROTHERS  & 
CO.'S  CASE. 


1.  Undor  the  act  of  November  10,  1803  (2  Stat.,  245),  regiatered  certificates  of  stock  of 
the  United  States,  '*  bearing  interest  at  six  i>er  ceutnm  per  anuuin,  from,  the  twen- 
tieth day  of  December,  1803,  inclusively,  payable  in  London,  seuii-annnaHyy 
•  •  •  the  principal  of  which  *  *  •  [was]  payable  at  the  Treasury  of  tb« 
United  States  by  annual  instalments  of  not  less  than  one- fourth  part  each,  the 
ftret  of  which  *  *  *  [to]  commence  Hitmen  years  after  the  twenty-first  daj 
of  October,  1803,  *  «  *  and  *  *  *  transferable  only  by  appearance  in  per- 
son, or  by  attorney,  at  the  proper  office  " — that  of  the  Register  of  the  Treasory— 
were  issued  '^December  24,  1803.^'  One  of  these  certiticates,  issued  payable  to 
'' Francis  Baring  &  Company,  of  London,  merchants,"  appears  from  the  proper 
entry  on  the  ledger  account  in  the  Treasury  Department  to  have  been  finally  paid, 
the  last  payment  appearing  under  date  of  April  18, 1821.  In  December,  18d3{,  long 
after  its  maturity,  this  certificate  accompanied  by  a  power  of  attorney  iu  blAnk, 
purporting  to  make  an  assignment  and  authorize  a  transfer  iu  blank — which 
power  of  attorney  appears  signeil  and  sealed  by  the  firm  of  ^'  Francis  Baring  & 
Co.,"  October  31,  1805,  and  executed  and  acknowledged  at  London,  by  "  Charles 
Wall,  esqr.,  a  partner  in  the  house  of  Francis  Baring  and  Company,"  '*to  be  his 
and  their  act  and  deed,"  on  said  last-named  date,  in  the  presence  of  ''James 
Comerfonl,  notary  public,  London,"  as  certified  by  said  notary  pnblic  under 
seal — was  ]>resented  at  the  Treasury  Department  of  the  United  St<ates,  aud  pay* 
ment  thereof  requested,  by  Baring  Brothers  &,  Company,  of  London,  successors 
to  Francis  Baring  Sl  Company.  The  records  of  the  Treasury'  Department  show 
that  all  the  certificates  of  like  tenor  and  efiect  were  paid  at  maturity. 

Held:  (1.)  That  under  the  circumstances  the  reconl  in  the  Treasury  Department  of 
payment  \a  prima  fade  sufficient  evidence  of  the  final  payment  of  the  certificate. 
(2.)  That  after  so  long  a  period  has  elapsed  since  the  certificate  became  due,  and 
in  view  of  the  ability  of  the  United  States  always  to  make  payment,  and  of  tlie 
fact  that  payment  has  been  made  of  all  other  certiticates  of  like  tenor  and  effect, 
payment  of  tihis  certificate  may  t>e  inferred  as  a  presumption  of  fact.  (3.)  That 
the  law  presumes  payment  of  the  certificate  under  the  circumstances  stated.  (4.) 
That  the  factsand  circumstances  do  not  sufficiently  show  either  a  legal  or  equitable 
title  to  the  certificate  in  the  claimants.  (5.)  That  the  certificate  is  not  in  form  or 
legal  effect  negotiable.  (6. )  That  the  holders  of  the  blank  assignment  and  power 
of  attorney  to  make  truuHfer  are  not  authorized  to  fill  in  the  blanks  with  their 
firm  name.  (7.)  That  the  interpretation  and  validity  of  the  blank  assignment 
and  x>owor  are  to  be  determined  by  the  law  of  £ngland.  (8.)  That  equitable 
rights  might  have  parsed  by  such  blank  assignment  and  power  to  make  transfer 
if  accom])anied  by  proper  evideuce  of  considerati<»n  paid,  and  eiitrumstauces  show- 
ing the  purposff  of  the  particN  interested  thcriMU.  (9.)  That  the  accounting  offi- 
cers of  tho  Treasury  Department  will  generally  not  pass  on  the  rights  of  parties 
claiming  an  equitable  title  to  such  a  certificate,  but  will  require  the  rights  of  the 
payees  and  th(»se  claiming  under  them  to  b«^  asc^iitained  by  the  decree  of  a  court 
of  efjuity.  (10.)  Bnt,  that,  as  courts  <if  equity  will  nor  enforce  stale  claims,  no 
cfl»>e  is  here  i>resi»iited  for  reference  to  a  court. 


•  •        •  •  •' 

rrider  the  act  of  Novfrnlwr  in,  iso:;  -j  Stat.,  LM"*  ,  i«*ifili»:it«-i  tit' 
stiw'k  were  i.s.sueil,  one  of  whii'li,  beiii^r  thai  now  prfM'iited  for  pa.Mhrnr, 
is  as  follows:  • 

"Two  Tliousaml  Dollars  I.oiusiaiia  Six  jmt  mit.  Sioik. 

(No.  13ti.)  "TiJKAsf  i:v  «'»f  im:  iNriKii  Staiks. 

"^  liei/istfrs  iPlUrr,  lhrnnhtr\l\.  l.Hi.;. 

•'Be  it   known.   That  then-  is  <lue  from  thf  I'MrKii  Siaiks  m| 
AXEKICA.  mito  Fkancls  I5akin<;  iJw  ruMPAW,  ot  Lomlon,  Mtiili.iiit«*. 
or  their  A.SM^iis.  the  sum  of  two  TH«»rsAM»  DmI.f.vks,  Iwariii;:  intti 
est  at  six  percfuttim  per  aniiiim,  from  the  tuciiticih  (Ia\  of  Dfri-mlirr, 
JS03,  inclusively,  payable  in  London,  s«*mi  annually,  viz,  on  tin-  tir^t  ila\  ^ 
of  July  and  January,  and  at  the  rate*  of  Tour  Shillin;:s  and  Six  INihc, 
sterliD*;,  for  eaeli  Dollar,  b«»in^  Stoek  errated  l»y  virtue  of  an  a*.'t,  entiih'd 
'An  act  atithorisin;;  th«»  creatiiui  of  a  Stork  to  the  amount  of  i-h\«'ii 
millions  twohundred  ancl  fifty  thousand  ilollars,  f«u*  tin*  purposr  of  fany 
in^  into  etl'eet  the  convention  of  the  .'JOth  «>f  April,  I*^0.».  l»ftwiM*u  iIm* 
Cniteil  States  of  Ani»'riea  and  tin*   Fn-neh   I!«*]mhli<'.  an<l  makin^rpio 
vision  for  the  payment  of  the  same,'  passrd  tin*  t«'nth  day  i»f  Nt»vi'mlM-r. 
18(»3:  the  principal  iif  whn-h   is  pavalde  at   tin*  Tukasikv  »•!•     iin: 
Cniteii  STATKshyAnninil  Instalmrntsof  not  1<*sn  that  One  I'ourih  Pait 
each,  the  first  i>f  whieh  will  eommeniH*  fiftri»u  year>  alt«*r  tin*  tw^ntx- 
first  day  of  <>ctol»er,  lH(Ki;  which  <lelit  is  ivnmleil  in  this  otlicf.  and  is 
transferable  only  by  appearance  in  person,  or  by  att«»rney,  at  tin*  pn* 
jier  ottiee,  ac^'ordinjy:  to  the  rules  and  forms  instituted  for  that  puip«»sr. 

'•2,(KH)  IMILLAKS.'  • 

-josr.pii  NonisK. 

Acconipan\in^  this  I'ertiticate  is  a   blank   aHHiwinni.iit  ami   pown   ot 
attorney  to  nmke  transfer,  as  ibllows: 

''•  Knotr  all  men  by  thftv  pnmntft.  That  w«',  rianei>  iSarin;;  and  r«im- 
pany  of  London,  merchants,  for  value  riMi-iM-d,  liaM*  bar;:aimMl,  >old, 

*  Th«*  bintory  «»f  this  Imuh  i-nn  Im-  t'uiiiitl  m  n  \%«»ik  riititli-il  ••  I  Uv  Nattonal  Lf;!!!-  nf 
X'ue  X'iiii***l  Statt?"*  trom  .Inly  1,  177ii,  t«»  ,Iuih-  '.'»*'.  1-h».  Iiy  Kat'.ti!   A.  It.iNli'X.   Iiia-^iiiv 
Departnifiit  [siioml  I'llitinn  ],  \V.i*»hiii^t4Mi,  (mM  riiiii**iii  I'liiitiii^  •  »{!5«  i-.  1~-.'.  '  ;mi:«  •* 
4»".,  Wl.     Tins  ih  n|iriiif»Ml  in  \«il.  '^  nf  iln*  Citi-ns  \l,  |Miit>«  nf  l*-n. 

Th»-  oriiririal  tri*ary  c»f  April  I'A*.  !-<»:{  •<  Stut.,  •,*•»•  ,  uhMls  travt-HM  f.»r!ii«  lii.n:  iniii»  i 
*b"r  a«'r  »•!' N«»\friil»t-r  li«.  !-<»;{  rj  >tat..  *JI.'.  ,  witli  f«»rrr««|iiiiifliMM-i'  nii  tfjf  miIiii-iT  .n.«l 
pa|H  ;>  rflatiiit;  to  t)i«.'  Inan.  i<>  ]»ri'H**r\tMl  in  a  ImhmhI  xmIuiiu-  m  rlif  li<a«iiiv  hM*i!t- 
iiifiit.  t-iifitl*'*!  ••  Pap«Tj»  in  nlafu'ii  l»»  lli»  pun  li.i-r  «•!  Limi  nmh.i.'  ••!  u  Im  h  pijMiH 
jih.tT<^i;;r.iplin-  i-Mpi»»H  liavi*  \u-*-n  ni.n!i'. 

Tij«r  «»nt«r  i*or  til*' i«wii»*  j»t'  tIm"  •••».i  alj»'il  ••  I.MMi'Mri.i  -i\  jm-i  i»:i!.  *!•••■.."  .im i.*  • 

Ni  »1  l.*^."i4»j><Hi.  \\aj,m'.«'ii  Ity  I'l' -«!«i»iii  .F«Ili  rsi.fi  nn  tin  ji'.fli  •.!  .I,i;.'..ii  » .  l*«'l  ••  -  • 
*>n  th«'  s.iii,*-  «la\ .  >i'<r»«i:ir>  iiallalm  •*.  r»-iti«i  rln*  L'»-:;i"»li  i  t«»  ii»'!iv»  !  :••  \li\ii':«: 
Kar::;;;.  a«tirjji  a*  an*»ni<'\  fVn  rianr:*.  fiaiini;  *V  i  •»..  ••!  I.<»iii1i>ii.  aiitl  lfi«iM  A  '  ■  .  ••! 
Am«»T»T«lai!i.  «*»-rt ; lit  at«r*  *»t' rill'  v.'-w  st.u  K  •  iratiil  ii:,«li'i  lln  i»i'!«'i  «»t  !!.••  I'lr^i-ii  *.• .  '•» 
'*:i»-  aiii'Minr  "f  .*-i,7ri»'.«Mio:  ami  ?<•  ti:ir.-niit  tljt-  !'ii.a:!iiii;;  •  •  it.;  •  a?i  •»  .im.o-  <  •  .  ••• 
f  7.  .'■<.<,•,""<•.  I»\  a  HiMMsal  lilt -»^«'.^«'i.  ♦••  :Im'  Mni:-»»-i  IM«  M.;'i»»i!;twii  \  ••:  t!-..  I  •  ••  •! 
MfaT#-«  !*•  til*-  P'ltiu  li  K'tiMiMj.'.     n\  flic  ti'iin**  •••   tl.i   •••mti.i.i  Im  i  «« #  t<.  ;h<   *••  •  i«  '  ji  . 

* 

'»f  tIj»*  Tn-a?*iiiv  ami  Al«-\a!.«l«  t  Uaniii:.  a-*  att«»Pn\.  tlii-  fit«;i—t  mh  flu-  ••:.•.  k  .•hh-:!  i| 
•••»  rh*- ani'iiltif  '»f  *.'».'*'*".•••"  ^*a^  ina-h-  MivaMc  :•.  Ain^fi-nlati  .  a-iii  ll.«-  :i.f«i'-'  'M  '.«• 
••■jui.»«-.  Jj! '/i '»••.' **'•♦.   ^*  as  iiia«l»-    ]'fi\  il'!'-   Im    LMHni.ii        VKt-    "T.-'.^Hioin     »..   ..•  _  v..'    ■»» 
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assigned,  aiid  set  over,  and  by  these  presents,  do  bargain,  sell,  aisign, 
and  set  over  nnto  -  -  -  9  executors,  administratore,  or  as- 
signs, tbe  sum  of  two  thousand  dollars  of  the  funded  Louisiana  six  per 
cent,  stock  standing  in  our  names  in  the  books  of  the  Treasury  of  the 
United  States  of  America,  beinp^  the  amount  of  certificate  No.  136, 
granted  by  Joseph  bourse.  Register,  and  we  do  hereby  ordain,  make, 
constitute,  and  appoint  •  -  -  true  and  lawful  attomeyi 
for  us  and  in  our  names,  to  transfer  the  above-mentioned  sum  of  two 
thousand  dollars  of  the  said  stock  unto  -  -  -  1  &nd  to  make 
and  execute  all  necessary  acts  of  assignment,  aud  transfer  thereof,  with 
power  to  our  said  attorney  to  substitute  an  attorney  or  attorney's,  under 
-  -  '  for  that  purpose,  and  to  do  all  lawful  acts  requisite  for  effecting 
the  premises,  hereby  ratifying  and  confirming  all  that  our  said  attorney, 
or  -  -  -  substitute  or  substitutes  shall  do  therein,  by  virtue  of  these 
presents. 

^^In  witness  whereof  we  have  hereunto  set  our  hand  and  seal  the 
thirty-first  day  of  October,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  five. 

'^  Sealed  and  delivered  in  the  presence  ol^ — 
"Gbokob  Dean,  of  London, 

"J  AS.   COMEBFOKD,  jSTof.  Ptift. 

"FRANCIS  BARING  &  CO."    [seal  of  wafee.] 

This  blank  assignment  and  power  of  attorney  purports  to  have  been 
executed  aud  acknowledged  October  31, 1805,  by  "  Charles  Wall,  esq., 
a  partner  in  the  house  of  Francis  Baring  and  Company,"  as  ^^his  and 
their  Act  and  De^,"  before  '*  Jas.  Comerford,  notary  public,  Jjondon,'^ 
and  the  acknowledgment  is  certified  by  said  notary  public  under  his 
notarial  seal.  His  (Authority  as  notary  is  certified  of  same  date  by  two 
other  notaries. 

December  2, 1882,  S.  G.  &  G.  C.  Ward, «« agents  for  Baring  Brothers 
&  Co.,  52  Wall  street,  New  York,^  addressed  a  letter  to  the  Register  of 
the  Treasury,  inclosing  therewith  the  certificate  and  blank  assignment 
and  power  of  attorney  above  set  forth,  saying:  <<The  Messrs.  Baring 
Brothers  &  Co.,  of  London,  from  whom  we  received  the  bond  [certifi- 
cate], are  the  successors  of  the  firm  of  Messrs.  Francis  Baring  &  Co.," 
and  asking  to  l)e  advised  ^Mf  the  power  is  sufiQcient,  and,  if  not,  what 
other  documents  will  be  required." 

This  letter,  with  inclosures,  was  forwanled  by  the  Register  to  ifae 
Secretary  of  the  Treasury',  with  the  following  indorsement: 

«*  Register's  Office, 

"Dec.  20, 1882. 

"  Respectfully  forwanled  to  the  Hon.  Secretary  of  the  Treasury,  with 
the  information  that  it  appears  from  the  records  of  this  office  that  the 
inclosed  bond  [certificate]  has  been  paid,  the  account  of  the  payees  on 
the  ledger  being  balanced,  which  account  shows  the  issue  and  redemp- 
tion of  this  bond  [certificate].  Owing  to  the  incompleteness  of  the  files 
of  this  ofiSce  (probably  caused  by  loss  from  fire),  I  am  unable  to  discover 
a  receipt  for  the  payment,  or  the  evidence  upon  which  payment  was 
ordered.    It  seems  probable  that  the  certificate  was  re]>orted  lost  or 
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mislaid,  and  evidence  of  the  fact  furnished.    The  entry  ii]»on  thi*  h.Ml;;«*r 
showing  the  redemption  of  the  bond  [certiH(!ateJ  i8ilat«*d  April  IS,1.s2l. 

*'\V.  V.  TITCOMH, 

'*-lw'/  JietfiMttr." 

December  21,  1882,  the  imi^ers  were  refern'd,  by  <iirt*ct!on  of  the  Sn* 
retary  of  the  Treasury,  to  the  First  Comptroller,  'Mbr  Iuh  o]iiiiioii  as  to 
the  payment  of  the"  certificate. 


Opixiok  by  William  Lawrence,  Fimt  Comptroller. 

I       1.  It  ia  a  sufficient  objection  to  the  payment  of  the  eertificatt*  now  in 

I    qaestion,  that  the  proiier  reconls  of  the  Tn'iisnry  I  department  show 

f     that  it  has  long  since  1>een  jiaid.    Thes«^  reconls  are  prima  facie  evidencM' 

I     of  the  fact  of  payment,  es|>ecia11y  in  riew  of  the  tinn*  whirh  has  tOapsed 

since  the  certificate  lKH.*ame  due,  anil  the  p<iyiiieiit  wsis  made.    Thus, 

in  a  philosophical  English  work  on  the  law  of  evidenf*e.  it  is  sai«l: 

^'Pablic  registers,  although  not  r»riginally  intemled  for  the  piirpost*s 
of  evidence,  are  generally*  admissible  in  support  tif  the  fae.ts  to  which 
tbey  relate,  for  they  are  made  by  persons  in  an  oftie.ial  sitinition,  whose 
duty  it  is  to  make  the  entries  accuratt^lv  of  the  farts  immeiiiatrlv  with- 
in  their  knowledge.''    (1  Starkie,  Kvidenee,  174-177,  sees.  I^LII.) 

And  see  1  (ireenleaf.  Evidence,  §§  4.H3-is.'i.  Itia;  IJret<in  r.  i'ojie.  Ex- 
ecutor,  i*eake,  Nisi  Prius  I'as.,  'M)\  Marsh  r.  C'ciUm'tt,  1*  Esp.,  MT%; 
Mortimer  r.  MTalhin,  G  M.  iJc  W.,  .is. 

Antl  GreiMiIeaf.  under  certain  ipialitie;ition>,  not  now  inat<'rial,  >a\s: 

••-litciVn/  dovumentM,  purporting  to  1k»  a  part  of  the  tranMHrtious  ^#  irhit  h 
they  relate^  and  not  a  meiij  narrative  of  them,  are  reri*ivablc^  a.se\  i«l«*ni*e. 
that  those  transacti«ms  aetuallv  oeeiirred."  (1  (ireenleal',  Exitlenee.  5 
144.) 

See  Xicholls  r.  Webb,  A  Wheat., .JLMi;  Ilailitlav  r.  \Fartiiie!,  LMMohns., 
IftS:   1  Starkie,  Evideni'e,  I'A;  Tnion  Itank  r.  Knapp.  .'>  IMik..  Im;;  Cal 
vert  r.  Archbish<»pof  ranterbury,  2  E>p.,  «il"i;  Priti  ami  others  r.  Fair- 
ohm«;h  and  others.  .'{  (*amp.,  N.  T.,  .WK"! ;  na;r(Mlorn  r.  Keid,    /*/..  .'»7l»; 
Pitman  r.  Maddox,  L'  Salk.,  •i*JO. 

2.  The  pH'seiitation  of  the  eertilieate  now,  uiiilouliteillv  lias  •soinr 
tendi-ney  To  rebut  this  evideiiee  of  pa\nient,  or  ti»  show  that  payment 
may  have  In^en  made  to  a  wron^  party.  Hut.  after  so  ;:!ea!  a  lajise  of 
time  without  any  ex]danation  of  tht*  reason  tbr  n<»t  stmner  presi'Utin;: 
the  eertiticate,  anil  in  vii*w  of  the  faets  that  the  (ioverniiiant  has 
always  l>een  able  to  meet  its  en;;a;;ements,  and  has  paid  all  th«'  eertiti* 
cates  of  this  class,  as  shown  by  the  records  in  the  Ib'^ister's  Ollire,  it  is 
^bat  reai-ionable  to  infer,  as  a  prenumption  of  fart,  that  payment  of  this 
certiticate  hiis  f>een  [»roperly  made  to  the  n;rhtful  claimant.  This  pre- 
sa^iption  of  fact  arises  upon  the  nnixim :  Ejt  tliutHrnitateti  mpnriM  ttmnia 
prteaumuntur  rite  et  solenniter  ennr  acta,  and  is  aided  by  the  presum]»- 
tionof  law  in  favor  of  the  proper  [lerformanee  of  otlieial  duties,  from 
which  it  is  now  to  bi-  presumed,  thnt  t)w  pnymvui  siiown  by  the  reeovAs. 
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as  a  fact,  to  have  been  made,  was  so  made  to  the  rightful  claimant^  and 
oil  sufficieut  evidence  of  his  right  thereto.    Thus,  it  is  said: 

'*  Where  acts  are  of  an  official  nature,  •  •  •  a  presumption  arises 
in  favor  of  their  due  execution.  In  these  cases  the  ordinary  rule  is, 
omnia  prwsumuntur  rit^  et  solenniter  esse  acta  donee  probetur  in  contra* 
riumP  (Broom,  Legal  Max.,  944;  Bank  of  the  United  States  r.  Dand- 
ridge,  12  Wheat.,  70). 

3.  This  doctrine  of  presumption  of  fact  has  been  carried  so  far  that, 
although  the  statute  of  limitations  will  not  run  against  the  Govern- 
ment, upon  the  maxim,  nullum  tenipus  occurrit  regi,  yet  length  of  time, 
as  an  element  of  evidence,  will  raise  a  presumption  of  payment,  as  a 
fact,  even  as  against  the  United  States.  Thus,  Attoniej'-General  Black, 
in  an  opinion  July  21,  1858  (9  Op.  Att.-Gen.,  204),  said: 

"The  Government  is  bound,  like  anybody  else,  by  the  rules  of  evi- 
dence and  by  the  statural  ])resumptions  arising  from  the  facts  of  the 
case.  •  •  •  It  is  one  of  the  rules  of  every  civilized  code  that  a  cer- 
tain length  of  time,  generally  about  twenty  yeara,  shall  be  regarded  as 
evidence  that  a  claim  is  either  unjust  or  satisfied,  and  such  lapse  of 
time  proves  that  fact  as  fully  as  if  it  had  been  att^ested  by  credible  wit- 
nesses. The  experience  of  all  mankind  has  shown  that  the  evidence 
thus  furnished  by  time  is  true  and  reliable.  The  judge  who  disregards 
it  would  decide  against  the  original  honesty  of  the  case  ninety-nine 
times  in  a  hundred.  There  is  no  such  impeccability  ascribed  to  a  Gov- 
ernment as  will  give  it  a  right  to  deny  the  evidence.  When  time  tes- 
tifies against  the  sovereign  it  is  heard  with  as  much  respect  as  any 
other  witness  would  be."* 

4.  For  even  stronger  reasons  the  presumption  of  payment,  as  a  fact, 
should  arise  in  favor  of  the  Government.  Wise  maxims,  sanctified 
through  ages  by  the  English  common  law,  place  the  Government  and 
private  persons  iiL  this  respect  upon  a  diilerent  footing.  Thus  it  is 
said:  *  *  *  "The  maxim  vigilantihus  et  non  dormientibus  jura  sub- 
veniunt  is  a  rule  for  the  subject,  yet  nullum  tempus  occurrit  regi  is,  in 
general,  the  King's  plea-^t  Broom,  Legal  Max.,  65,  citing  Sir  Edward 
Coke's  Case,  Godb.,  295;  Sheffield  v.  Ratcliflfe,  Hobart,  347;  Bac,  Abr!, 
7  ed.,  "Prerogative,''  E.,  0;  Regina  i\  Kenton,  2  Exch.,  220. 

The  Government  may  be,  and  often  is,  negligent  of  its  rights,  and  may 
delay  the  exactiim  of  its  just  demands  against  its  own  citizens.  The 
officers  who  represent  it  do  not  .always  have  the  same  motives  of  per- 
sonal interest,  and  the  zeal  and  energy  which  these  inspire,  as  do  pri- 
vate citizens.  The  too  frequent  changes  of  public  officers  also  bring  into 
public  service  those  who  do  not  know  of  the  existence  of  claims  in  favor 
of  the  United  States,  which  would  justify  pressing  demand  for  assertion, 
nor  of  evidences  of  payment  of,  nor  of  defenses  against,  claims  made  § 

*8oe  tliiH  Hubjt^ct  fully  (liHCiisseil  in  Lawrunce*M '*Law  of  Claima  ugainnt  Govern- 
iiiciitH/*  HouHtt  K«p.,  No.  134y  2(1  Hess.,  43d  CongrcMH, |MiMrim ;  Hoiiso  Mm.  Doc.  No  10^ 
■sjcl  sewj.,  47th  CoiigreHji,  Dec.  16,  1882. 

tTlie  statuto  of  liniitationH  riiiiH  (^v<mi  agaiiiHt  the  Stut<',  if  it  only  have  a  noniinai 
interest.     (3  Parsonn,  Contr.,  IM  ;  Miller  r.  The  State,  nse,  &e.,  3ri  Ala.,  TiOO.) 
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npon  the  Goveniiiieiit.  i  )iit  of  those  ainl  other  roiLsiderations  has  ;;rii\vii 
the  maxim,  nullum  tempuH  occitrnt  regi,  the  ivasoii  fur  wliirh  Hnumi  thus 
states: 

**For  the  time  aud  attention  of  the  soverei;;n  must  he  sniiposeil  to 
I)e  occupied  by  the  cares  of  (lovernment,  nor  is  there  any  reason  that 
he  should  sutler  by  the  ne^jlij^enee  of  his  otlieers,  or  by  their  frautbil(*nt 
collntiion  with  the  adverse  party."     f  HriMini,  Le;ral  Max.,  Tm.. 

It  is  eontrary  to  liunian  exiH^rienee,  and  w4Hih1   nM|uir«'  a  reversal  of 
human  nature,  Ui  suppose  tliat  daimants  wouM  sh*ep  np«»n  their  ri^dits, 
if  they  had  any,  for  so  hm;;  a  period  as  in  tliisease.     KspeeiuIIy  is  tliis 
incrt^^iiilde  in  the  case  of  threat  firms  like  tliose  e«»nmM'te4l   with  tiiis 
claim,  whose  careful  vi^ihineo,  extensive  operatiiuis,  and  lii^h  charac- 
ter have  become  a  part  of  tlie  history  of  rivili/.atiiin   ami   nations. 
(iCam.,  F'acts.  jNiMim.j     It  would  siM'm   unjust  t<i  ascribe  to  them  that 
degree  of  nef^lif^ence  which  wonhl  be  implied   in  the  adniissifui,  that 
for  sixty  years  the}*  had  omitteil  to  deman«1  payment  of  a  elaim  over- 
due against  a  debtor  durin<;  all  the  time  able  and  ready  to  p:iy  fVi>ry 
just  demand.     An  isolated  case  of  ne^li;;enee  is  not  to  b(>  presumtMl, 
nor  is  that  which  is  unusual.     Tlie  wonderful  suecess  of  the  ^reat  firms 
alluded  to  is  the  highest  evidence  tliat  neitiier  of  tliem  (*ouM  Justly 
be  accused  of  negligence  in  any  respeet.     It  is  a  faet  «if  gn»at  fon-e,  too, 
that  though  the  claimants  helil  other  certificates  of  the  issue  now  in 
question,  yet  such  other  certifirates   havi*  all  been  pai<l :  and  the  one 
now    under  consideration  is  tlie  oidy  nur  which  tin*  rlaimants  have 
omitted  to  present  until  now.*     A  refusal  by  tin*  I'nited  Stat«»s  nt»w  to 
make  [layment  does  nf>r  impute  to  tin*  claimant n  any  want  <if  integrity, 
nor  does  it  justify  any  imputation  i>f  bad  f:iitli  a*^Min^t  the  (nivernment, 
whose  <-redit  is  unsullied.     Those  who  wi-n*  ro^iii/aiit   «»f  all  tlie  facts 
in  relation  to  the  certificate  in  ipiestion  at   tin*  time  it  was   paid,  and 
who  then  and  subsequently  representtMl   the  elainiants  in  tin*  transar- 
tion,  made  no  sucli  demand  as  tliat  n«tw  pri'seiiteii.     It  is  evident  that 
time  has  not  only  brfiught  a  change  in  partn<*rsliip  firms,  but  lias  :dso 
introduced  new  parties  in  interest,  and  new  a;r«'nts,  who  ran  ha\e  no 
knowledge  of  the  facts  connect ei I  with  the  payment  of  the  eertitieate; 
and  it  has  d»»ubtless  been  very  properly  tlei'iiHMl  a  duf\  to  pnvseiit  it  to 
the  I'nited  Slates,  for  the  applicati«m   theret«»  «if  the  e\idi*nee,  shovn 
by  therec<»rdsof  the  Treasury  I)epartfin*iit,  and  the  law  arising  thereiui. 
It  would  not  Ix' just  to  the  United  Stat<'s  to  iiiaU*'  payment  imw,  when 

'It  i*ffni*,  lr«»m  tlu*  rfinnlt*!  ••«irn'«*i»oinl»'iiii'  in  iln-  TnMHiirv  1>«  |i:iitiiiiMiT.  tli.it  tlu» 
firm  of  p'niTiciH   narinj;  atul  <'iiiii|i:iii\   iIhI    Ihi-iim-i*'*.    :m  nih  ]i.   fn  nlinut  .I.isiuarv  I. 

l-^'Wi,  !.in»«'  wliioli  til*'  liriii  nf  Maiiii;;  nn»Tlu-iH  anil  i  oiu|t.ni>  lias  1 ii  in  ••!••  latii'ii  !•» 

tbir4  ijiiif.  In  tfu*  '•  !*«»st-OiVn'«' Lnn<l«iii  I»ir«MTnr\ .  I"~l."  )•.  1T1»»,  iht-*  laii»r  linn  i-» 
J'Iacmj  nnd'T  tin- ln-a«i  «»f  *■  M»Tfhaiit««":  ii  i?*  imt  tn  1m»  toiinil  iuiImn  \t«;imM'  iimliT  tli«' 
ln-ail  (if  **L«»ii«l«>ii  IJaiilviTH  \vli«»  lia\  ••  Iwi-n  !i-;ii«.ti'riMl  ai  Smjui-ii  M»«j.'«i-  piiiNjunt  !•• 
Tlir*  -i;i?»ire  7  &,  r  Vic,  raj*.  IVJ." 

In  "An  A?maii:uk  f«ir  cli«- Y«  ariif  mir  l.««i«l  I---',  li\  .lo*i  pli  \\  |iiiaU«  i.  I". '^.  A  .  *  ■ 
L«'Hiilni:.'' thf  firm  of  Ilarifii;  J'.mllnrs  aii»I  I  ";ii|».in>  i-  iil.niil  umli  i  iIh  rapiinti  of 
"  H:i><k.s  uiiil  Uaokfrs  in  I.omlitn." 


14  First  Comptroller's  Office^  Treamry  Department. 

it  may  be  pFesnmed  that  the  evidoDce  of  the  circamstances  under 
which  payment  has  already  been  made,  is  lost  Nor  is  it  reasonable 
at  this  late  day  to  require  proof  of  such  circumstances,  in  \iew  of  the 
loss  and  destruction  of  evidence  by  lapse  of  time,  of  the  imposnibiKty, 
arising  from  vast  accumulatioDs  of  papers,  of  finding  even  such  evi- 
dence as  may  exist,  and  of  the  known  fact  that  many  valuable  records  : 
of  the  Treasury  Department  have  been  destroyed  by  accidental  fires.* 

5.  The  common  law,  whose  foundation  is  reason,  and  the  wisdom  and 
justice  of  whose  precepts  are  sanctified  by  experience,  raises  a  presumi>- 
tion  of  payment.  Thus,  it  is  said :  <<  Where  a  debt  due  by  specialty  has 
been  unclaimed,  and  without  recognition,  for  twenty  yearsy  in  the  absepee 
of  any  explanatory  evidence,  it  is  presumed  to  have  been  paid."  (1 
Greenleaf,  Evidence,  §  39).t 

And  in  the  valuable  English  work  on  the  Law  of  Evidence,  by  Best 
(vol.  2,  1st  Am.  ed.,  from  6th  London  ed.,  689,  sec.  406),  it  is  said: 

^^  Of  the  presumptive  proofs  of  ])ayment,  the  most  obvious  is,  that  no 
demand  has  been  made  for  a  considerable  time;  and  previous  to  the  3 
and  4  Will.,  4,  c.  42,  s.  3,  the  courts  had,  by  analogy  to  the  statute  (tf 
limitations,  established  the  artificial  presumption,  that  where  payment 
of  a  lK>nd  or  other  specialty  was  not  demanded  for  twenty  years,  aiid 
there  was  no  proof  of  payment  of  interest,  or  any  other  circumstance  to 
show  that  it  was  still  in  force,  payment  or  release  ought  to  be  presumed. 
(Oswald  V,  Legh,  1 T.  R.,  270;  Washington  v.  Brymer,  Peake,  Ev.,  Appx.. 
XIX.)  Thus  in  Colsell  v.  Budd  (1  Camp.,  27),  it  was  laid  down  by  liOM 
Ellenborongh,  that,  'after  a  lapse  of  twenty  years,  a  bond  will  be  pre- 
sumed to  be  satisfied;  but  there  must  either  be  a  lapse  of  twenty  yeaxs, 
or  a  less  time  coupled  with  some  circumstance  to  strengthen  the  pre- 
sumption. S5o  the  fact  of  payment  may  be  presumed  from  any  other  cir- 
cumstance which  renders  the  faet  probable.^    (3  Starkie,  Evidence,  3d 


*  Prior  to  1836,  valuable  papers  oouneoted  with  the  insue  and  redemptioD  of  our 
national  socuritieii  were  loet.  The  iirBt  loos,  of  which  we  have  any  official  accounl, 
was  caused  by  the  tire  which  occurred  on  the  evening  of  January  20,  1801.  (See 
American  Stat«  Papers,  Miscellaneous,  vol.  1,  247-25*2.)  The  second  was  caused  by 
the  incursion  of  the  British  on  the  24th  of  Au^^ust,  1614.  An  attempt  was  made  lo 
remove  all  the  valuable  archives  of  the  Govemmout  belonging  to  the  several  Execntive 
Departments,  in  order  to  preserve  them  from  d«!>struction  by  the  soldiery ;  but,  aueh  ^ 
was  the  confusion  at  the  time,  many  of  the  original  records  were  lost ;  and,  not  being 
considered  as  of  any  special  importance  at  tht^  time,  or  as  involving  any  material 
evidence  upon  which  to  found  any  new  claim  upon  the  Government,  no  eiibrt  appeaim 
to  have  been  made  to  secure  duplicate  copies  of  such  us  were  found  to  be  miHsing 
after  the  departure  of  the  tr<M)ps.  (tSeo  AiiuM*ioan  State  Papers,  Miscellaneous,  vol. 
2,  248-252.)  The  thinl  serious  loss  was  occasioned  by  the  tire  which  took  place  on 
the  morning  of  March  '^\^  1833,  and  which  resulted  in  a  complete  destruction  of  tho 
Treasury  building;  and  hence  the  ilitTiculty  of  the  task  of  obtaining  a  complete 
record  of  what  papers  and  records  wore  lost,  as  shown  by  the  ofHcial  reports  of  the 
employes  in  the  investigation  innuediately  orderiHl  l)y  the  President.  (See  Ex.  Doc., 
No.  22,  H.  of  R.,  2d  sess.,  23d  Congress.) 

tThis  prt'sumptiou  of  the  conmion  law  has  b«;en  made  absolute  in  England  by  stat- 
ute. (I  Groenleaf,  Evidence,  $  39, citing  Mathews,  Presumiit.  Ev.,  chs.  19,20,  p.  379; 
BcHt,  Presumptions,  Part  1,  chs.  ii,  iii ;  Stat.  3  and  4  W.,  4,  eh.  42,  sec.  3.  See  Stats. 
3  and  4  W.,  4,  ch.  27;  7  W.,  4;  and  1  Vic,  c.  28.) 


Payment  of  Reffinterefi  Certijicatr — lUtrintj  limthrH  &  Vo*r  Cam,      15 

ed.,  823:  ('o«xmt  r.  Turner,  2  Starkii*,  Kviilonrr,  4I»7:  Ijhjis  r.  Nn\ osj 
lieski,  1  E8[i.,  21Hi;  Sellen  r.  Noriiiaii,  I  i\  ami  1'.,  SO;  Pim-I  r.  VanlMtiii 
berg.  2  Camp..  43t«.) 

The  rule  of  i»resiiiiiiii;;  payiuciit  aftiT  tin-  laps**  «if  iwfiiiy  ytur^* 

*[>ttnlop  r.  Ball.  'iCraiuii,  1"»m;  ni<;;:iii>M)ii  r.  Mfin.  t  /»/..  Il.'i;  Mu^hft  r.  K.iv.  imU, 
i»Wie»t.4t*7:  OAk!*mith\  L«"4h«««*  ••..Inlni-.ttni.  tn»  T.  S..:u:<:  rUiiiimii;:  r.  KN-..!.:'.:  I.  \.. 
15'i:  S<:ott  r.  ilirkitx  ft  a/..  7  nhin  St.,  IM  :  .l.witt  r.  IN-tif.  I  Mn  »i..  Mm. 

The  pr«?f-iiiii{>ti<»ii  lia.H  in  hoiih'  ra.-cH  !»•  t-ii  h'*Ml  i-iiiiiliitivf.        liifll.iKc  r.   K'<*iiii.   1 
WokIj*,  *'if*K)     And.  r»  itaiiily,  art«'r  a  |»»'ThmI  nf*  inivtv  M'^r"*.  in  i«  .i-ni,  .mtl  |«ifii«  *•  :!.!• 
pRitKiinijitiMii  hIhhiM  Iw  fMini*lii*»ivi*  \vh«  ii  lli»-rf  li.i'*  l»»-««ii  n,,  pm  •i;;niTiii!i  .ii"  t'lt  di  »•»  li\ 
the  d**bt«>r.     In  Maryland,  by  ntatut*'  n(  ITlTi.  vh.  'j:?.  .••im-.  «;.  tlif  I.i|>*m  .it  t\vi  !\i   \.- 1:. 
lii  uiiklt^  a  cotit'liiiivi*  pn^Miiinption  nfp.iMnftjt  in  :ill  ('.i^t>«  nflion'N.  .i.Kt^ini'i?-.  n  •  ••.: 
Diziiiir*.'!i,  aii«l  otlitT  HptMialtn***.     .1    !Nir^«\.  Law- nf  M«l..  I'art  I.  II  :  r.iri«».l  ».  NV  .ii 
iUiirtai,  :iGill  Jk  .l..4l»l.) 

T!i**  pn:.«»unipti«>n  of  p.i>in*'nt  n'«»f  »•  nii  thi*,'*anif  piiiii'i;*!*-  l»y  \\l»i«li  ••mii-  |ii*^'i!iii- 
a  i^raiit  fnnii  jwrMinH  apparfiitly  Iia\iii;;  titl**  to  lainl.  in  fav^r  i»l' f!iii-»'  li.i\  mj  m.hI  .i 
lonix-coDtiniitMl  I»ONrM•^»^i(ln  a4l\*'i<%f  in  1a\»  ami  fa<-t.  M.in\  nt  tin-  antl.oiit :•  •>  t'\>  t!i  ^ 
aobjtrci  are  frtillfctt'tl  in  IIoum*  Mi««.  |»or.  Ni».  !•»,  'jii  «.>i-«%:iiii.  iTiJi  run^n^^.  .ii.ij  • 
Kitzpafriek's  H«ir'*  r.  K«»r'i\tlif.  7  Anii-rnan  irnninii.iti  ]  L.i\%  IJimhiiI  HI.  .f.i«-  ..n-.. 
Irff!).     Ainonj^  tin*  aiifhoritii«»«  i»n  tlii-*  -ti!»j»'«  f  an*  tli»"  iMlli.ujn;:  : 

Eltmcnfar^  liottki*.  Anicrican  Law  IJi  ;:!*•?••  r.  I'rli..  l"*!.  p.  •.',♦.  nlil  -a-i  •!••..  \«il.  •.♦.•  \.  *• 
13;  Aiij;t>ll  on  LimitationH,  hit.  :t-«-:i  I  '.»-!'»:  Starki*-.  K\..  Put    I.  p.  PAf'J:  -j  •.i.tii!. 
Ev.,  se«!.  5:R»-r»41  n;  1  CJriMnl.,  Kv..  •.»<»  4.'»  n.  :  'J  WaHhl.nrn  K'.al  I'p  p..  •.•*.».».  A    :!'.».: 
idtm,  r>l  [44**];  Wa.Hhlium  on  KaM-ni«'iit>*  ami  Si«i  vituil*-.  *M  tMl.  |T*i].  lin»  I'**'.  1".;. 
4k«:. ;  B«»i»t  on  Pn"»ninpfii»nH  of  I^aw  ami  Kai-t,  "7:  \Vim.i1  t'lvi!   I. aw,   l*j:'.:    riiillip*- 
Jan-^pTUilemM*.  «»fo.   117;  Maint-  An«  .   I..,  2-1:  'l'inl«»r  l.»a«lin-  i  a«»« -.   Ill;   I*.  ii\   •.•! 
Trniti,  si-c.  "^WJ;  *2<in*«'nl.  Kv.;  Cnij*!-  Ih;;..  Itofik  II.  p.  r.'l  «. ;   NIatf  Iu-'a'-  Pi»  -.tnnii'isi 
llvitk-ntf,   1,  7,  •i7I-'277;  '.1  l>ani'\  Al»rnl::ni«'nt.  .Vi;  H..!liii;nrN   !;•  i  I.   \..\\\,   Pi'..    p.»i'.: 
Br»i^»iii.  L#*K«*J  Max.,  "^n^-^.VJ;  :?  rmw  I>tt;#'Ht.  4»'.7 ;  1  <iii«  nl.  r.\..  ».i-. .  •.»!  w. 

/f  %M  the  Difctrinr  (if  thi  *'nurti.  .'I,«'hm'«'  of  IjhIImw  r.  Itair.  '.'*  'dim.  4«"" ;  C»miii  !«  r  • 

* 

Graham.  1  Ohio,  3:{«»;  Hlak.«  r.  I>avi-. 'Jii  nhii..  *JPJ:   hi.kf  r.  l  ImmpH,,!,.  p;  iiJm...  I*. 

JarbtH."  r.  MiAtf*',  7  H.  Monroi-.  •i7'.»;  I'm  rtlirlfinv  r.  .I«.h:.-««n,  :<  I'..  MiMiMM-.  :»•.»:   l.iUii:i 

r.  Miin!-<*11.  1«»  Ailt-n.  .'•«>;    MrAitlmr  r.  (iallai;h»i.  -  • 'li..".  .'.IJ ;   L'imuI,  ».  .s-.i-.^.    | 

Ohio,  31»i;  Vah-ntim-  r.  Pipi-r. '^i  Tirk..  'X\:   Mrhin  r.   |....k.  IT  Puk..  •.»:.'.:    If  ..  » 

Cr»»*»by,  2  F*i«k..  4»V»:  Trn!*t«*«*.s  Kitihcopul  (hurrli  r.  *liM««t««'*  of  N«\\1»mi!i  A«  .i»!«  mi*.  . 

2Hawk.i.  2:W:  ir*  Tiik..  '..'41;  Kwann  r.  Tinmhull.  -J  .I..li'i-..  M.\:  i::.!n.l-.-  .     KjM.f. 

CMwp..  214:  OiuaM  r.  L.M::h,  1  IVrni  K..  v'To;   /,/..  :vx*:  <  .m,;i.|-i.  r.  LiM.:,.ii,i.  -  ]'.,  K.. 

.»4;  .'^trickh-r  r.  T'mIiI.  in  .V.  ^V  IJ..  «".:'.-»■•.»:  Hn*>x  r.  L.«u.  •;  M  i--... '»<» :  M:i>'.|  i.  H..ii,.i. 

1  Cowp«r,  l»ni:   Canipbtll   r.  Sniitli,  :*.   IlaUf..   Ill:    «»!:..>    r.   r.'i'.i.   J   i;     I  .  vll. 

Tiiikbiirii  r.  Ariiolii.  ;»ifri«'ni.  Kv.,  PJ<»:  I'llNliuTv  r.  M«m»I' .  II  M.ii:.«  .  IM:   I  .it'ii  » 

Mt-riill.  1  <Jr»»nl.  Kv..  17:  <'rok»T  r.  lVnilhti»n.  1«' Sh«|iir>. ::::!»:   I'..  IKnap  • .  1 1  n.'.l.-.  :: 

PaijC'^  r>77 :  T<'wn-M-n«l  r.  MrlinnaM.  *J  Kfrnan.  ;{*1:   Ha/anl  r.    iCM^M.-tm.  :*•  M  i^«»!i. 

'S7il:  Wibon  r.  Wilnnn,   I  l»i«v..  l.M:  if.ivi-ir*'  r.  l*«tliiiii«-.   II  Ma-s..  .•!  .*•:;.    I  •,  ••  i   » 

WilkinMin.  4  Ma-o:i.  4nj;  Parkt-r  r.  I'i»oti.  I'.»  Wt-ml.,  :*.•'.«  .:i.'. ;  >rh.iiili.  i   s.  .la.  :.-•:.. 

•JWfnd.,   i:«:  ('on:'t!^'  r.  (mmiM.   P;  W.ml..  :.:i| :   Ilal!   »•    M.  I...m|.  -,»  .M.i.   .  K-...  •.»- . 

Wallar*'  r.  FI»'t«'h'r.  1"  Fo!»ti'r.   I'll;    WinuipiMi-M^rff  i'n.   i.  ^.niim.    P'  N.   ii  .    Ii": 

Trary  r.  .MhtTton.  /.•*•  ViTnionl.  .'.pj;  'Inunsi-ml  r.  pnwn««-.  I!*,*  \»mim"IiI.  l-.'-:  I'ui.i 

ham    r.  Hntt'hinHiin.  'J   <  "nn..  .'»-!:    HaUt<iui    r.   pMiiHtt-d.   I   (  aii-pi,.    P.'.:    hit  ;•  •    • 

St,Tt\x.  11   Ka-f..  :{71;  K1..-I1I   r.  HaiH.y.  A  IJ.,..  ami   iMi!..   IT'.'  •-••'«.:    Ii.  .Nv         -!   i^^. 

*I  Ea»t..  *Jir.;  Wii^rht   r.  Ilo^%aii1.  1  Sini.  A   Si u.. ',»•».: ;   W.illa.i    i.    M.rw.i     7   < »'  •...   I*' 

!.p.24'.»:  i\Ohin.:^]»',:  .'.  ol,i,».  i.V.;  p;  ohi...  :;i;  M'i!«iH  If,  ^r-  ..  .M.  fM:ir.  i.  |m.  i^. 

♦>l:  FIin»«*n«lin;:  r.  I)in«h  Ch..  1i»  i'.ttMx.  4.V. ;   ffjinilM  rr  r    fin  t\  «  »:':i.  h.  V.'  \N  •  n.l  . 

4--'.;    I>.iifb  rh.   f.  M«.ft.  7  F*ai:;f.  77;    Ntiliman  r.  Wl.ifil.r.H.K   M.  «'■•.  •'.  ^  V\ !••• 

A  Miimt,  .ni-:  H«isr.l..  r.  MrN.-il.  I  Wa-h.  «*.  C.  It.,  7n:   K'ni^.ia!.-  r   i.i.......  i  M.  1...,.  . 

•>-.':  Hainl  r.  Wnlff.  4  .M.  L-an,  .M'.»:  ."^arnt-ant  r.  sr.  IS.  I:i.l..  IvJ  II. --a  .  ;::i  :   II  i«.^..!i 


% 
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ba8  the  sanction  of  tlie  Suprei^c  and  other  courts  of  high  authorityi 


r.  Eustace,  2  How. y  208;  Bouldon  v.  Masaie,?  Wheat.,  122;  Hepburn  v.  Auld,  5  Cranehf 
262 ;  Weatherbead  r.  Barkiesville,  11  How.,  329 ;  Archer  v.  Tanner, 2  Henning  Sl  Mnn^  ~ 
370;  DiUings  t*.  HaH,  7  Cal.,  I ;  Ingrahani  v.  Hough,  1  Jones,  N.  C,  39;  Callender  r. 
Sberuian,  5  Ired.  N.  C,  711;  Stimfler  v,  Roberts,  18  Pa.  St.  (6  Harris),  299;  Meanor 
r.  Hamilton,  27  Pa.  St.,  137;  Johnson  r.  Irwin,  3  S.  <&  R.,  291;  Thomas  r.  Hatch,  3 
Snmnor,  170;  Young  r.  Collins,  2  Brown,  28;  Miller  r.  Bates,  3  S.  &  R.,  63;  Kingston 
r.  Leslie,  10  S.  &  R.,  391 ;  Ewing  i\  Barton,  2  Y^eates,  318 ;  Cannon  r.  Philips,  2  Sneed, 
Tcun.,  214;  Lessee  of  Brock  r.  Burchell,  2  Swan  Tenn.,  31;  Martin  v.  Stark,  10 
Humph.,  162.) 

Stockbridge  v.  West  Stockbridge,  14  Mass.,  257. 

Chamberlain  r.  Marshall  and  others  [Saint  Paul],  Federal  Reporter,  September  SO, 
1881 ;  8.  c,  House  Mis.  Doc.  No.  42,  first  session  Forty-seventh  Congress,  9;  Fassell 
r.  Hughes,  same  Federal  Reporter,  1;  s.  c,  same  Mis.  Doc.,  19. 

Provtsa  Presumed,    (Morgan  r.  Burnet,  18  Ohio,  535 ;  Curtis  r.  Keesler,  14  Barb.,  511; 
Tracy  r.  Athertou,  36  Vermont,  503;  Rfcanl  v.  Williams,  7  Wheat.,  244;  Wendell  r. 
Jackson,  8  Wend.,  183 ;  People  r.  Deunison,  17  Wend.,  312 ;  People  r.  Trinity  Chnrch,' 
N.  Y.  court  of  appeals,  September,  1860 ;  3  P.  F.  Smith,  84 ;  1  Rawle,  Penrose  &,  Watts, 
Pa.,  78;  4  W.&  S.,  336;  Mather  v.  Trinity  Church,  3  S.<&  R.,  509;  Bedle  v.  Beard,  IS    i 
Co.,  5;  Croker  r.  Pendleton,  10  Shepley,  3:i9 ;  Jackson  v.  McCall,  10  Johns,  377;  Van*    ■' 
dyck  r.  Van  Buren,  1  Caines,  84 ;  Burgess  v.  Bennett,  1  Caines,  C,  1 ;  Grote  r.Giote,    : 
10  Johns,  492;  Jackson  r.  Schoonmaker,  7  Johns,  12;  Matl^er  v.  Trinity  Charoh,  3  8. 
4&^  R.,  509 ;  Powell  r.  Millbank.  12  G.,  3  B.  R. ;  1  T.  R.,  339 ;  Williams  r.  Presby.  Soct^    ' 
1  Ohio  St.,  492.) 

The  rule  is  so  strong  that  in  ease  of  a  possession  adverse  in  law  and  in  fact  the  pre- 
sumption of  a  grant  oannot  he  repelled  hy  evidence.  It  is  conclusive.  (Striokler  r.  Todd, 
10  Serg.  &  R.,  63-69 ;  Rust  v.  Lowe,  6  Mass.,  90 ;  Mayor  r.  Hornor,Cowp.,  102 ;  2  GreenL 
Ev.,  sec.  539;  Wilson  r.  Wilson,  4  Dev.,  154;  Ingraham  v.  Hough,  1  Jones,  N.C.,  39, 
and  cases  collected;  22  [Philadelphia]  American  Register,  73.) 

The  doctrine  was  applied  by  courts  of  law  to  easements,  because  the  statute  of  limi- 
tations did  not  apply  to  them.  For  the  same  reason,  courts  most  apply  it  in  cases  of 
lands  to  which  the  statute  does  not  a]>ply.  The  reason  of  the  law  is  the  life  of  tha 
law. 

Courts  of  Equity  apply  the  Doctrine,  (Ridley  r.  Hettuuin,  10  Ohio,  524,  commented 
on;  22  American  Law  Register,  69  [N.  S.,  vol.13];  Larrow  v.  Beam,  10  Ohio,  508; 
Burnley  r.  Stevenson,  24  Ohio  St.,  479;  Matthews  r.  Rector,  24  Ohio  St.,  44i^; 
Wallace.  V.  Fletcher,  10  Foster,  446;  Miller  v.  Mclntyre,  6  Peters,  61-65;  Rhodes  v. 
Symmes,  1  Ohio,  281.  Fussell  r.  Hughe-s  alone  cited  i>er  Matthews,  Justice.)  The 
doctrine  originate<l  with  courts  of  equity  in  1707,  and  was  adopted  by  courts  of  law 
in  1761.    (Wallace  r.  Fletcher,  10  Foster,  446.) 

In  Tax  Sales  the  courts  pres^ume  the  proceedings  regular  aft«r  a  long  possession,  even 
less  than  twenty  years.  (Bierce  r.  Pierce,  15  Ohio,  547-533-543;  Wallace  r.  Seymour, 
7  Ohio,  Pt.  1,  p.  156;  Matthews  r.  Rector,  24  Ohio  St.,  445;  Bunily  r.  Stevenson,  M 
Ohio  St.,  474;  Ward  r.  Barrows,  2  Ohio  St.,  241;  Coombs  r.  Lane,  4  Ohio  St.,  11:1 ; 
Ridley  r.  Hettman,  10  Ohio,  524 ;  Read  r.  Goodyear,  17  S.  &  R.,  350;  Freeman  r. 
Thayer,  3:)  Maine,  76;  Farrar  v.  Eastman,  5  Greenl.  Me.,  345;  Brown  r.  Connelly, 5 
Blackfd,  391;  Keane  r.  Cauuovan,  21  Cal.,  300;  Coleman  r.  Anderson,  10  BCaae., 
la-);  Gray  r.  Gardner,  3  Mass.,  .199;  Rank  U.  S.  r.  Diindridge,  12  Wheat.,  70;  2  Ohio 
.St.,  211-246;  4  Ohio  St.,  112-14H.) 

It  is  not  intended  to  say  that  a  preHumptiou  of  paymeut  will  arise  ho  long  as  the 
drbtor  at-kuow ledges  the  debt.  (Police  Case,  1  Lawrence,  Compt.  Dec,  24l  ed.,  74 
Ai^ht oil's  CaM»,  Id.j  U\7  ;  1  Lawrence,  Conipt.  Dec,  2*1.  ed.,  App.,  oh.  xlv.  581),  note). 

Tlit'iv  is'  issued  monthly  a  Public  Debt  Statonicut,  which  shows  the  outstanding 
matured  debt.     The  following  is  from  the  statement  of  the  public  debt  of  the  Unitecl 
.sV/i//vv  /'nr  the  month  of  December,  ltJ82,  ami  diHJS  not  include  the  certificate  now  in 
tjuestion : 


P'l^ment  f*/  KtijinUrtd  Vtrtijicale — liiirimj  lirothern  tl"  <.V».'«  CnH\      17 


uul,  in  piiuc-iple,  njiplieti  as  well  to  M'tniilt*  contract  dclits  as  to  special- 
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6.  There  is  no  sufficient  evidence  of  either  the  legal  or  eqaitatdfr 
ownership  by  the  claimants  of  the  certificate  in  question. 

a.  The  certificate  is  not  m  form  or  legal  effect  negotiable.  It  iB,  H 
the  statute  requires  it  to  be,  ^transferable  only  on  the  books  of  llMr 
Treasury  of  the  United  States,  by  the  proprietor  or  proprietors  •  •  •, 
his,  her,  or  their  attorney"  (act  of  November  10, 1803,  2  Stat.,  2IS^ 
It  cannot  be  pretended  that  there  is  any  authority  for  giving  it  tiie  i 
character  of  a  negotiable  instrument.  The  authorities,  in  effect,  declaie 
it  to  be  simply  a  chose  in  action,  assignable  but  not  negotiable.  (Gombt 
V.  Hodge  et  al,j  21  How.,  405;  Gibson's  Case,  3  Lawrence,  Gompt.  DeOij 
286.)*  The  possession  of  the  certificate  is  not,  therefore,  evidence  of  a 
legal  title  in  the  claimants.  It  is  not  even  evidence  of  an  eqoitabla 
title  thereto.    (Combs  v,  Hodge  et  aL,  21  How.,  400.) 

h.  The  possession  of  the  certificate  together  with  the  possession  of 
the  paper  purporting  lO  be  an  assignment  and  power  to  make  traDSJRBTi  ; 
gives  no  legal  title  therein  to  the  claimants,  nor  right  to  demand  paj*  i 
ment.  The  certificate,  as  it  declares,  is  payable  to  ^^  Francis  Baring  ft  ^ 
Company,, of  London,  Merchants,  or  their  assigns,"  and  ^'is  transferabla 
only  by  appearance  in  person,  or  by  attorney,  at  the  proper  office,  ac- 
cording to  the  rules  and  forms  instituted  for  that  purpose."  The  *^  proper 
office"  of  transfer  is  the  office  of  the  Register  in  the  Treasury  Deparfe-^- 
ment.  There  has  been  no  transfer  by  Francis  Baring  &  Co.,  ^^by  ap* ' 
pearance  in  person." 

The  paper  in  question,  dated  ^Hhe  thirty-first  day  of  October,  in  the 
year  of  our  Lord,  one  thousand  eight  hundred  and  five,"  and  under  sedi 
is  in  blank,  and  does  not  name  a  purchaser,  or  attorney  to  make  a  trana* 
fer.  On  the  face  of  it  there  is  no  transfer,  or  power,  to  any  named  per* 
son,  or  company.  Kor  is  there  any  authority  to  fill  in  the  blanks  in 
this  paper  with  the  firm  name  of  the  claimants  as  assignees,  or  as  an-  ] 
thorized  to  make  the  proper  transfer.  At  the  time  the  bond  was  held  j 
by  Francis  Baring  &  Co.,  and  when  the  blank  power  was  executed  in  i 
England  it  gave  no  legal  authority  to  fill  in  the  blanks  with  the  name  .n 
of  a  purchaser  or  attorney.  Thus,  in  White  v.  Vermont  and  Mas-*^ 
sachusettti  Kailroad  Company  (21  How.,  578),  decided  in  1S58,  it  ia 
said  that : 

<^ln  England  the  law  is,  that  a  bond  delivered  in  blank,  as  it  resi>ects    ^ 

*Thc  certificate  of  stock  is  not  imder  seal.  By  the  English  commou  law  a  sealod 
instrument  is  generally  not  negotiable.  (1  Daniel,  Neg.  Instrs.,  27,  $  31,  citing  Ed- 
wards, Bills  and  Prom.  Notes,  208,210;  Chitty,  Bills,  13  Am.  ed.  [166],  190;  Story^ 
Bills  of  Exchange,  $  62;  Story,  Prom.  Notes,  $  55;  Conine  v.  Junction  and  B.  R.  B. 
Co.,  3  Houst.,  2b9;  Burroughs,  Public  Securities,  134,  $  20,  citing  Glyn  v.  Baker,  13 
East, 501), May 21. 1811.)  SeeStat.51  Geo. Ill,  ch.64;  Stat.4  Ann;  Euthovenr.Hoyla, 
76  Eng.  C.  L.,  393;  Hibblewhite  r.  M'Morine,  6M.  &  W.,200 ;  Crouch  r.  Credit  Foiicier» 
Law  KeptK.,  rt  Q.  B.,  374. 

There  are  cases  in  England  which  seem  to  make  exceptions  to  this  rule.  (BurroQglu, 
Public  Securities,  138,  $  20.) 

The  American  doctrine  is,  that  bonds  of  States,  cities,  and  counties,  and  of  corpom- 
t/on/f  are  regarded  lUf negotiable,  though  nnder  seal.  (Id,,  141,  $  20;  White  v.yet^ 
wont  and  Mass.  R.  R.  Co.,  21  How.,  575). 
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the  payee,  is  void,  ami  the  Maiik  iii(*iip:i1i1i*  of  Immh^'  lilliMl  np  Wv  iln- 
holder,  either  n|Mm  an  iiDplird  i»r  rxpri'ss  piirnl  ;inthorit\  tVom  tin* 
maker.  This  in  uiaintaineil  ii|niii  thr  iirinripli*  tliat  tin*  authority  of  an 
agent  to  make  a  deed  for  another  must  lu*  tiy  dcfd  :  ami.  aNo,  that  to 
admit  the  pan.il  authority  to  till  tip  th(*  hhnik  woiihl.  in  *'iVi*rt.  maUi*  a 
\H>ud  traiisferalile  and  nrj:otial»h*,  like  a  lull  of  r\rliaii;:i«  or  rxi'liiMpifr 
bill.  (Hibblewhite  r.  M'Morin*-,  «i  Mim-s.  A:  W flsl...  Jimi  .iIiiIiIimI  ispi;, 
and  Enthoven  r.  Hoyle  ft  «/.,  in  tin*  Kxrii.,  t»  Knu.  I-  «V  K«|-  J'-  *••*»• 
S.  C,  70  En«r.  C.  L.,  .■<1»4,  decidi'il  ls.'i;;.  Tin*  law  hail  lii*i«u  oiIhtwIso 
held  by  Ii<ini  ^anstield,  in  Iht*  ra.M*  of  Texira  r.  Kvaii.-,  rilnl  In  Ma^*! 
r.  Miller  (1  Anstnithrr,  L'l'Sj:  but  was  disti!ntl>  o\«iiuIim!  lis  Park.  15., 
ID  deliverinjr  the  opinion  of  tin*  murt  in  fin*  ra-M-  fir>t  al»o\i»  i-itiMl." 

See  Barnett's  ease,  .'J  Lawn-nn*.  ('cimj»t.  I>ic-..  lmmi;  -j  Par>oiis.  r.in- 
traets,  rtth  ed.,  7l':J. 

Tbe^e  dix*tnm'8arf' not  always  a pplii-d  in  tin-  Tnitrd  Stafo.and  I'^pi*- 
cially  in  the  usapresof  nuMMit  yi*ars.  .'Harnrtt'sraM*,  .1  Law  rrm«-.  i 'ompt. 
Dec.,  Ii02  and  east*s  then*  eolli'ctcd.)  Hut  tlic  so  ralliMl  lilaiik  a>^!;:n* 
went  anil  fNiwer  to  makr  transfer  now  in  (pn^stion.  lia\in;;  lu'i'ii  «'\i'ruh*d 
in  England,  the  construrtion  and  validity  tlH*M*of  an*  to  Im-  di*tt'rmim'd 
by  the  law  of  England.    Thus  it  is  saiil,  that — 

•* Matters  bi-aring  upon  thi*  t*x«*rution,  tin*  int(*rpn*Tatioii,  ami  tin*  va- 
lidity of  a  eontniet  ai*e  dt-termim'd  l»y  tin*  law  of  tin*  plan*  whrn*  tin* 
contract  iss  made."^  (Seudder  r.  I't^ion  National  liank.  IM  I'.  S..  Ill': 
Ron-r,  Inter-State  Law.  S,  PJ:  Stmy,  Conil.  of  Laws,;  'JT.S:  K<»liinson 
r.  Bland.  2  Burr.,  1077:  i'  Fonhlampn*.  lapiitv.  \[:\:  Wharton,  rmitl.  of 
I-aws.  :$  41S.  |:i;;.; 

Eqaitable  rights  nii;4iit  bt*  ereatfil  hy  tin*  i*xirutn>n  and  di*ii\ciy  of 
such  a^sit^nmcnt  and  po\vi*r  with  tln*rcrtitifah*  upon  siiilifii*nt  roi>>iilt'i-- 
acion.  (Barimtl'seasi'. .'»  LawrrmM',  ronipl.  hi*<'.,  LMmi;  romhs  r.  IIo«l^«*. 
ttaU'Jl  How.,  100,  riiinjr  Turton  r.  Ih-nson,  I  P.  Wm's.,  P.ui;  s.  i  ..  1* 
Veni.,  7«U:  Davies  r.  Aust<*n.  1  \  rs.,  Jan.,  LII7:  s.  r..  .'S  lln».,  <li.,  I7i»; 
</ator  r.  Burke,  1  Bm..  rh.,  4.»t;  Srotl  r.  Slin*i\c*,  1-  WInal..  tio.'i:  .Iml 
Hon  i\  Cori'oran.  17  lli»w..  OIL'., 

The  law  ea>ts  upoti  a  jiarty  a.vsiTlinjj:  >in*h  f<|nilal»h*  ri^htN  iln*  onus 
of  prrivinj;  tin*  fa<*ts  which  >uppf>rt  lln'Ui — tin-  iiosscssion,  tin-  riin«»itl- 
•rnition,  and  that  tin*  papcis  wi-n*  d4*si;rni*d  lo  pass  ri;:hls  in  tin-  rlaiin 
ants.  (1  <in*t*nleaf.  Kvi«hin*i',  j  74:  .'i  /'/.,  .  J.Vi:  1  Stor\.  l',«|.  .lur., 
MiK}  An«L  in  surli  i-as^s,  at-founlin^  o!lirri>  •»!"  lin* 'rn*aMii>  l»«'pait 
luent,  havinj;  ;;i*n«*ral!y  no  suOn-imt  nn-aii'^  of  paN^ini;  \\]***v,  \''\\\\\'\v> 
('nnw<*y>  tt  al.  r.  Vas^t*,  I  iN't., 'Jli'  ,  atnl  to  a\oiil  all  «|Ur^nMH  ;i>  to 
whether  thfir  derision  would  f»pv  rate  as  a  <'om-ln>ivr  rts  it*ljutliritftt, 
vviifild  jrentrrally  n*ipiin*  adverse  riainiants  to  ;:o  into  a  eouii  oi  ri,mty 
AvA  ootain  a  Judicial  detiTinin.ition  l»\  theni..  See.  a>  to  ei1««T  .»r  ile- 
••i.NJtJij. -^i  Lawrem*e.  ('on»pt.  l»ee.,  Intii-tlnetinir.  \L:  Toii.e-*-.  t!  .'/.  r. 
Va.vse.  1  pi-t.,  11».;.  L'lL':  .Indsoii  /•.  rnienran.  17  Mow..  Jilt;  UrS^el's 
<.'a.sc,  4  Lawn*nee,  Coinpr.  Dee..  /*n>,7.  Ami,  a<  \o  MM|n.n:i.u  «ii'iiie  in 
»'<inity,  <iibson's  Cas»»,  ;t  Lawn*m'i',  ro////*/.  hn:,  'J^il:  Sallnfd  \   To/s 
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Case,  1  Lawrence,  Compt.  Dec.,  2d  ed.,  263,  285;  Klink^s  Case,  Id.  247, 
250. 

If  the  claimants  could  now  assert  a  right  against  Fr^incis  Barinfir  & 
Company  in  a  court  of  eqnity,  they  would  be  met  with  the  objection  of 
stale  claim.    Thus  it  is  said: 

"A  defence,  peculiar  to  courts  of  equity,  is  founded  upon  the  mere 
lapse  of  time,  and  the  staleness  of  the  claim,  in  cases  where  no  statute 
of  limitations  directly  governs  the  case."  (2  Story,  Eq.  Jur.,  12th.  ed«, 
§  1520,  citing  English  authorities;  Smith  v.  Clay,  Ambler,  64=5;  Bond  r. 
Hopkins,  1  ;Sch.  &  Lefr.,  428;  Ilovenden  v.  Lord  Annesle}',  2  7d.,  630; 
Stackhouse  r.  Barnston,  10  Ves.,  467:  Ux parte  J)ewdney,  15  Jd.,  496; 
Beckford  and  others  t\  Wade,  17  /(?.,  96 ;  Cholmondeley  v.  Clinton,  2 
Jac.  &  Walk.,  138;  Portlock  v.  Gardner,  1  Hare,  594;  Vigers  v.  Pike, 
8  CI.  &  Fin.,  651).) 

"Courts  of  equity  refuse  to  interfere  after  a  considerable  lapse  of 
time,  from  considerations  of  iiubfic  policy,  from  the  difficulty  of  doing 
entire  justice,  when  the  original  transsiciions  have  become  obscore  by 
time,  and  the  evidence  may  be  lost,  and  from  the  consciousness  that 
the  repose  of  titles  and  the  security  of  property  are  mainly  promoted 
by  a  full  enforcement  ot  the  maxim,  vigil<intihus,  non  d^frmientibuSj  jura 
suhveniunt.^  (I  Story,  Eq.  Jur.,  §  529;  1  Fonbl.,  Eq.,  B.  1,  ch.  4,  Sec. 
27 ;  Jeremy,  Eq.  Jurisdiction,  B.  3,  Pt.  2,  ch.  5,  p.  549;  1  Madd.,  Pr.,  eh.  79.) 

The  case  of  Combs  v,  Hodge  et  al.  (21  How.,  397)  will  illustrate  the 
danger  of  treating  a  blank  indorsisment  as  prima  facie  evidence  of  ft 
right,  especially  after  such  lapse  of  time  as  would  lose  the  evidence  to 
rebut  the  claim  of  such  a  right. 

The  claimants  in  this  case  are  not  entitled  to  i>ayment,  because  there 
is  no  such  evidence  as  is  required  to  support  any  equitable  right  in  them. 
If  it  be  said,  such  right  should  be  i)resumed  from  their  undisputed  poa* 
session  during  such  a  lapse  of  .time,  it  is  a  sufficient  answer  to  say,  that 
there  is  no  evidence  to  show  how  long  the  claimants  have  been  in  pos- 
session of  the  papers,  and  that,  if  there  was,  the  lapse  of  time  woold 
raise  a  presumption  of  payment. 

Tliere  is  no  evidence  that  Charles  Wall,  who  seems  to  have  executed 
the  blank  assignment  and  power  on  behalf  of  Francis  Baring  &  Com- 
pany, was  a  partner  in  that  firm,  unless  the  ex  parte  statement  of  the 
notary,  before  whom  his  acknowledgment  i)urports  to  have  been  taken, 
is  to  be  so  regarded.  The  assignment  itself  does  not  show  any  such 
fact.  And  if  so,  there  is  no  evidence  of  a  sealed  authorit}',  by  which 
one  partner  could  make  such  assignment  so  as  to  give  a  right  at  law. 

Tile  claimants  are  not  entitled  to  payment. 

Treasury  Departseent, 

First  Comptroller's  Office,  January  13,  1883. 
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IS  THE  MATTER  OF  TMK  ALLOWANCK  or  A  <  LAIM  A^iAINST  TIIK  rMTI.M 
STATEii  IS  FAVOK  OF  A  FIKM.  oNK  MKMHF.K  OF  Will*  H  I>  A  Iill.V 
ADJiniCATKl)  lUNKKl'iT.— WlMIIKSTKirs  iASK. 


I.  Thp  baDknipt  net  of  M:tr<-h  'J,  l-Ti*  <  14  Sf.if.,  MT!,  :i<iii]its  rhr  ft»iiiiii<iii-l:i-.v  iiili-, 
ih.li,  in  till?  rlistritnition  liy  li-^al  jirm'tM-ilinvr**  uf  tin*  imsfTj*  uf  a  partiji  r-ljl|>.  jfn 
crwlitoTM  arc  jjvDf rally  I'lit it Ii-il  to  |»rlnrify  mm-f  tin*  iTnliiurs  nt   ihr  ii:i)i\  hhial 
nifinli»*rs  of  flu*  tiriii.  aiiii  fliar.  i:i  tin*  ili-^trilniMt'ii  of  flii-  si'|i:ii-.iti'  i"«i;i!i  ■»  ni  tl.t- 
individual  partni^r*.  tlifir  r^Niw^tiw  rn»«Iitt«rs  zin-i  fitiilfij  m  priiTiTy. 
i.  The  ;;t^Di'ral  njl#»  at  crtiiiTnoTi  law  is.  that,  wln-ii  imm*  |i:irtii*T  dif^.  llii*  -urvivn-.  nr 
!iiirvivnrsi,  aettl*"  Tip  th**  part  iirr-iliip  lui'-iTi  »•-'*,  aii«l  a«'i#in:it  fn  flu-  ii'::al  rrpr»''«'ii!- 
Htive')  of  the  de€*eaH#rd  partiitT  for  tin-  propiT  ^.li  iH'  of  t'ji*  -iirplis  a->««'t'«.  il  :i'i\ . 
aft<r  diMrhart^in;;;  liabilitifri. 
X  By  til o  roniiuon  law.  if  a  rrfditor  of  ono  partm-r  I'-vy  an  attaclmnMif  *n'  ••\ri  •!Ti«iii 
ou  the  interest  of  .micdi  partner  in  tin*  firm  a.S'«i'ts,  tin*  partiPT**  p'ia!!i  pM-i-^  -.xioii 
ihiTwif,  wttle  the  jiartni»r»hip  l>u«ii{»**w,  ami   ai-r-omit  to  »*uc"!i  i-MMhtnr  aitt  r  <ia»- 
Isfyiu;;  partuert«hip  crt'ditorN. 
4.  The  cooiiuon  law  n'liiaiuH  in  forn*  until  alt«*rcil  hy  snnii*  wiitt<*n  law.     And -lat- 
!it>rH  are  not  to  W  const ni«'d  as  altfrin;;or  n*|i'*aliM::  tli**  coiimiih!!  law  tnrtln'r  i!ia:i 
their  lanjj^iia^e  ami  fnirponi*  rt*aM>nahIy  n-finin*. 
Ta.  In  ca»e  of  the  hanknijitry  nf  one  ni^'inhfr  of  a  partntTship.  th«9  firm,  or  tin*  i«ii:aiTi- 
i!i«:  tiOiV«-nt  ineniherri.  an;  entitled  to  colii'i't  ail  rlaiins  id"  tin*  partiuTNliip.  piy  il«« 
lifftijilitit'K.  and  arcoiint  to  tit«'  aK.'^iifiu  r  of  (hi-  ^-iiiknipi.  if  n-iinin  •!   ><\  l:i:M  To 
di>  »>.  for  tb«'  prnju'r  ■«liar»*  of  th»' >»iirpliii.  if  any. 

De<*enil>er  27,  lH81i.  th«*  ("ininiiissioiier  uf  Internal  Iti*vi-inn*  :nldri's^tM| 
A  letter  to  the  First  (V>iiiptn>!l«T,  saying: 

•*This  oftice  has  niid*T  ('orisifleration  a  «*laiin  pn'SfiitiMl  liy  ('.  ami  (1. 
C.  Winchester,  copartners,  for  an  allowaniM*  fd'  iliawbark  uf  iiitmial- 
revenue  tax  on  articles  exfKirted  innlrr  the  pnivismns  of  .si'etii>ii  171  of 
tbe  act  of  June  :J<),  isfU  \i:\  Stat.,  :{02:  Urv.  Stat.  UM  ,  and  •  '  • 
it  now  appears  that  om*  i»f  tin*  partners.  (ieor;:r  <'.  Wincln-stiT.  lMM-ain4» 
bankrupt  subsequent  to  su<*li  expi»rtation.  .\s  a  tinestion  \\,\<  ari^m 
whether  tlie  allowance  •  •  •  shouhl  hcinade  to  the  finn  of  ('.  nn«l  CI. 
i.\  Winchester,  or  jointly  to  C.  Wiiirhi'ster  ami  tlie  assj^rin-e  of  <1.  i\ 
Wineihester,  •  •  •.  this  (|iiestion  i-^  respi-rtl'iillv  suhniiltrd  lor  your 
opinion  thereon.'' 

It  is  not  expressly  >tate(l,  hut  ni:iy  he  ;i"<>u»iM'ii.  thiit  only  one  nninlier 
«'if  the  lirni  is  in  hankniptey. 


Opinion  by  William  L.\\vi:i:nc'f..  First  rinnpfroihr, 

Th^-  questicui  iiM'senteil  invidves  a  e<»iislrMetion  of  eeit;iiii  iiio\i>ions 
of  th<-  haiikrupt  aet  rd  March  L*.  lsi;7  'I  I  St.it..  .*il7.  mm-.  11».  \l\'\ .  Slat., 
r,(H;7-^">n7L':  see.  27.  lU-v.  Stat.,  ."iOOl.  ."dUiL*:  mm-.  JS,  I^n.  Siiit..  ."iHH  : 
.<5ec.  :5L*.  Kev.  Slat.,  ."illl,  .-»1|.".:  see.  ;i:J.  i:e\.  Slat.,  .MI7,  "ill^;  see.  .Il, 
liev.  .Stat.,  Til  I«».  .'.120:  see.  .'Us  Uev.  Sl;it.,  .".121  .  Tlie  hanUnipt  aei 
recognizes  ami  adopts  tlie  eomniiui  hiv.  i tile,  that,  in  ihe  tlistiihulioiv  \»y 
legal  pn weed i ijj^rs  <>>J /A/- //»/'/.*<*>/■ ;/  inirtiit'isUin.  its  ciiMJiiiirs  are  *ii'U- 
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crally  entitled  to  priority  of  payment  oyer  the  creditors  of  the  individoal 
members  of  the  firm,  and  that,  in  the  distribation  of  the  separate  estates 
of  the  individual  partners,  their  respective  creditors  are  entitled  to  pri» 
ority.  (1  Parsons,  Contracts,  6th  Am.  ed.,  204  [224] ;  Murrill  etal.  v.  'SeiSL 
et  aZ.,  8  How.,  414.)  Thus,  it  provides,  that  ^'  the  net  proceeds  of  the 
joint, stock  shall  be  appropriated  to  pay  the  creditors  of  the  copartner- 
ship, and  the  net  proceeds  of  the  separate  estate  of  each  partner  shall 
be  appropriated  to  pay  his  separate  creditors."    (Rev.  ^tat.,  5121.) 

The  general  rule  at  common  law  is,  that,  when  one  partner  dies,  the 
survivor,  or  survivors,  settle  up  the  partnership  business,  and  acooant 
to  the  legal  representatives  of  the  deceased  partner  for  the  proper  share 
of  the  surplus  of  assets,  if  any,  after  discharging  liabilities.  (1  Will- 
iams, Exrs.,  6th  Am.  ed.,  722  [653],  note;  3  Jd.,  1842  [1740],  note;  Bump, 
Law  iind  Practice  of  Bankruptcy,  499;  In  re  Stevens,  5  Bankrupt  Beg* 
ister,  112;  s.  0.,  1  Pacific  Law  Reporter,  45). 

If  a  creditor  of  one  partner  levy  an  attachment  or  execution  on  the 
interest  of  such  partner  in  the  firm  assets,  the  partners  retain  posaea- 
sion  thereof,  settle  the  partnership  business,  and  account  to  such  creditcnr 
after  satisfying  partnership  creditors.  (1  Parsons,  Contracts,  6th  Am* 
ed.,  ch.  xii,  sec.  xv,  204  [224],  207  [227],  3  Id.,  468,  484.)  The  bank- 
rupt act  recognizes  these  principles.  It  does  not  repeal  them.  Thoy  ^ 
therefore  remain  in  force,  as  all  common-law  principles  do,  until  re- 
pealed. Statutes  are  not  to  be  construed  as  altering  the  common  law 
further  than  their  language  and  purpose  reasonably'  require.  (Sedg- 
wick, Construction  Stat,  and  Const.  L.,  2d  ed.,  267,  note;  Bacon,  Abr., 
Stat.,  G. ;  Potter's  D  warris.  Stats.,  74.)  It  follows  from  these  principleSy 
that,  in  case  of  the  bankruptcy  of  one  member  of  a  x)artnership|  the 
legal  title  to  the  partnership  x)roperty  remains  in  the  firn),  with  a  right 
in  the  firm,  or  the  remaining  solvent  partners,  to  settle  up  the  partner- 
ship business,  and  account  for  tjie  proper  share  of  surplus,  if  any,  to 
the  assignee  of  the  bankrupt.    Thus,  it  is  said : 

^^It  is  a  universal  rule,  that  the  assignee  represents  the  insolvent,  80 
far  as  to  be  subject  to  all  the  equities  against  him  which  attach  to  any 
effects  in  the  assignee's  hands."  (3  Parsons,  Contract^),  468  [419];  JBx 
parte  Newhall,  2  Story,  360;  Ex  parte  Hanson,  12  Ves.^  346.) 

And  again  it  is  said : 

"If  a  member  of  a  partnership  became  insolvent,  /iw  interest  in  the 
property  of  the  firm  would  i)asa  to  his  assignee,  subject  to  the  rights  of 
other  partners,  much  as  it  would  by  attachment  or  levy.''  (3  Parsons, 
Contracts,  483  [435J.) 

The  bankruptcy  of  one  partner  does  not  affect  the  rights  of  creditors 
of  the  firm,  including  their  right  of  priority  in  payment.  The  rights  of 
creditors  are  worked  out  through  the  partners.  (Sigler  and  Bichey  v. 
Knox  County  Bank,  8  Ohio  St.,  511). 

The  result  stated  is  supported  by  opinions  in  bankrupt  cases.  Thus, 
where  one  member  of  a  firm  applied  for  a  certificate  of  discharge,  the 
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remaiuing  members  bciii^  liaiikru|itM,  the  court  approveil  the  report  of 
the  register,  declaring  it  mH.*essary  to  bring  into  court  *'all  of  hi.s  co- 
partners,^ and  saying: 

"In  no  other  way  couhl  tlie  court  get  jurisdiction  of  the  partnership 
property  so  as  to  ailminister  upon  it.  •  •  •  If  •  •  •  the 
other  partners  are  solv«»nt  and  have  committed  no  act  of  liankruptcy,  it 
is  dear  that  they  cannot  be  brought  in,  for  they  canni>t  be  adjudgcul 
bankrupts.  •  •  •  The  iLSsigne<*  in  that  casf*  ])ecomi*H  a  tenant  in 
common  of  the  solvent  partners,  ami  after  tiic  iiartncrshipcnniitors  are 
paid  from  the  partnership  pro])erty  or  their  chiims  an*  othi*rwise  dis- 
posed of,  the  assign!***  of  the  bankrupt  partner  may  have  an  acrount- 
injT  with  the  other  menilH'rH  of  the  copartnership,  and  olitain  fn»m  them 
and  bring  into  the  bankru]itcy  c«uirt  for  tiistribution  among  the  indi- 
ridual  creditors,  whatever  inten*st  tlie  baiikni]it  may  have  remaining 
in  the  eopartnersliip  property." 

And  further  saying: 

"The  proceedings  •  •  •  jwtfn.  uo\\  of  any  avail  to  convey  the 
interest  of  the  members  of  thi^  firm  •  •  •  to  any  as«*ignec  in  bank- 
ruptcy.'' (In  the  matter  of  Grcenfiehl,  4-  Uowanl,  Pr.,  4ii*,»  rt  «•#/.; 
In  rr  Beii\^2  Bankrupt  Uegistcr,  IT-S;  s.  r..  L'  Law  Times  liankrupt  Ite- 
ports,  9.3.) 

**The  ]irovisions  of  tlie  bankrupt  j  act  in  regard  to  the  marshaling 
of  assets  only  apply  in  a  ease  \vlieri>  the  partnership  is  brought  into 
bankrnjitcy,  and  doi'S  not  apply  to  a  I'asi*  when*  only  oni*  of  the  part- 
ners Is  in  bankrn]iTeyr  ilbimp.  Law  ami  Praetiee  «if  liaiikrupt«\v.  11»S: 
In  re  Melick.  4  l>aiikni)>t  ke;;iste!\  iMl;  In  iIh- iiiatt**ro!' William  Down- 
ing, lianknipt,  1  Oillon.  MKi 

When  only  ••lie  niembiT  of  a  tiriii  lieeomr<  l».iiikrii|»t.  Iiis  as«<ii;iiee  lia> 
no  right  to  the  eust«M|y  of  the  partiietship  t-tleetN.  Thn^.  it  !»*  said  of  the 
assigiH*es  of  one  bankrupt  meml>er  of  a  tirin  : 

••They  do  not  beeome  partner>  in  his  stea«l,  beeaiiM-  the  tliltrtns  iwr- 
Monarum^  and  other  ]irineiplr^  of  tin*  law  of  partnershi)i,  ]i!'event  \\\\<. 
But  they  beeome  tetiant^  in  eommon.  with  tiie  partners,  ami  have  the 
rights  and  obligations  of  lenants  in  enmmon,  with  some  i|Malilieations. 
and.  iN^rhaps.  some  additions,  wliieh  arise  from  the  peenliar  origin  of  the 
tenancy.  Thus,  the  assignees  may  «'laiim  an  aeeonnt.  aihl  reipiire  a 
prompt  and  complete  settlement  id*  the  ciMifein.  They  eannot  take  the 
property  and  business  into  their  own  hands,  ami,  settle  it  themselves, 
because  the  solvent  parttii*rs.  at  least  in  •*i|iiity,  hold,  in  somewhat  the 
same  way  that  snrvivin:^  partm-rs  ilo,  all  tin*  ell'M'ts  aii<l  properly,  and 
for  the  same  pnrp<isi*.  that  of  wimliiig  up  the  coneern." 

iParsons,  PartniMship.  iM  ed. :  47-;,  ISS;  llilliar^l,  Ttankriiptey  ami 
Instdvency,  <i(»,  Murray  r.  Murray,  ."» .bihns.,  eh.,  T-s :  WiUon  r.  Cireen- 
wocmL  1  Swaiist.,  4SL':  Manpianil  r.  X.  V.  Man.  t'o.,  17  Johns.,  ."itiri : 
Richardson  r.  Tobey  «S:  another,  •'»  Allen,  ^I  ;  t'rawshay  /*.  rt»llins,  l."i 
Ves.,  L'l.S:  Ilubbaril  r.  tuiihl,  1  1  )ner.  Oiili ;  Kreelaiiil  r.  SianNlhlil,  i:? 
Eni^.  L.  tS:  Kq.,  'XM\ ;   P.rown  r.  l>e  Tastet.  .hie.,  -jst.) 

The  assignee  of  the  liankrn)»r  partti(*r  NJMiiild  imt  be  named  in  tin* 
allowance  of  the  claim. 

Tbeascrv  Dkpautmknt, 


24  First  Comptroller's  Office,  Treasury  Department, 


IN  THE  MATTER  OF  THE  RIGHT  OF  A  SUBCONTRACTOR  FOR  CARRYING 
MAILS  TO  RECEIVE  PAYMENT  THEREFOR  FROM  THE  UNITED  STATES.— 
ANDREWS'S  APPEAL  CASE. 


1.  The  riglitH  of  snbcontractoni  for  carrying  mails  arc  subject  to,  and  coatrolled  by. 

the  statutes  regulating  the  mail  service,  as  fully  as  if  these  statutes  were  in- 
corporated in  their  subcontracts. 

2.  The  laws  in  force  at  the  date  when  a  contract  becomes  operative  are  generally 

applicable  in  giving  it  construction  and  efiect. 

3.  The  act  of  May  4, 1882  (22  Stat.,  53),  does  not  in  terms,  or  by  any  reasonable  im- 

plication, or  in  its  purpose,  aiiect  the  rights  of  subcontractors  for  carrying 
mails,  as  prescribed  hy  the  act  of  May  17,  1878  (20  Stat.,  62). 

4.  Section  626  of  "  The  Postal  Laws  and  Regulations ''  issued  July  1, 1879,  by  authority 

of  the  Postmaster-General,  was  a  valid  regulation. 

5.  This  section  of  the  regulations  was  superseded  by  the  circular  regulation  on  the 

same  subject  of  October  15,  1880. 

6.  A  regulation  which  revises  the  whole  subject  of  a  former  one,  and  ha«  the  same 

objects,  supersedes  the  former,  without  any  express  words  of  repeal. 
7.  The  sole  authority  to  prescribe  regulations  "for  the  Government  of"  the  Post-Office 
Department,  *Hhe  conduct  of  its  officers  and  clerks,  the  distribution  and  per- 
formance of  its  business,  and  the  custody,  use,  and  preservation  of  the  records, 
papers,  and  property  appertaining  to  it,"  is  in  the  Posmaster-General. 

8.  He  cannot  delegate  such  authority  to  any  other  officer  or  person. 

9.  The  act  of  May  17, 1878  (20  Stat.,  62),  does  not  prescribe  any  time  when,  or  within 

which,  subcontract^!  for  carrying  mails  shall  be  filed  in  the  office  of  the  Second 
Assistant  Postmaster-General.  The  effect  of  the  statute  and  the  regulation  of 
the  Post-Offico  Department  on  the  subject  is,  that  a  subcontractor  is  entitled  to 
the  authorized  payment  for  the  service  of  any  quarter,  when  his  contract  it 
filed,  and  notice  given  to  the  proper  Auditor,  before  a  balance  is  certified  there- 
for in  favor  of  the  original  contractor. 

10.  Whether  a  subcontractor  is  entitled  to  payment,  when  his  contract  is  filed,  and 

notice  given  to  the  proper  Auditor,  after  a  balance  is  certified  therefor  in  iavor 
of  the  original  contractor,  bnt  before  warrant  issues,  or  actual  payment — quart, 

11.  The  act  of  May  17,  1878  (20  Stat.,  62),  in  effect  requires  subcontracts  for  carrying 

mails  to  be  in  writing.  This  requirement  is  mandatory,  not  directory.  Hence, 
a  subcontract  cannot  provide  for  compensation  to  a  subcontractor  before  its 
execution,  nor  can  it  be  made  so  to  o]>erate  by  being  antedated. 

12.  Performance  by  a  subcontractor  of  the  conditions  of  his  subcontract  is  essential 

to  give  him  a  right  to  compensation. 

13.  A  subcontract  for  carrying  mails,  which  in  tenus  gives  to  the  subcontractor  the 

whole  original  contract  price,  is  fraudulent  and  void  as  against  the  United 
States,  if  there  be  an  agreement  that  the  subcontractor  shall  pay  a  )»ortion-of 
such  price  to  the  original  contractor,  and  if  such  original  c(mtractor  be  other- 
wise indebted  to  the  United  States. 

Albert  E.  Boone  entered  into  a  contract  with  the  United  States,  by 
which  lie  afrreed  to  transport  the  mail  in  the**  star  route"  service  on 
route  No.  30107,  from  Pearl  River,  Louisiana,  to  Halloo  and  ba^k,  onue 
a  week,  by  a  schedule  satisfactory  to  the  Post-Oflice  Department,  at 
$89  per  y(»ar,  for  and  during  the  term  beginning  »July  1, 1882,  and  ending 
«////y<?  JO,  ISSiij  snkl  sum  to  be  paid  by  the  Unite<l  States  quarterly  in 
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November,  February,  May,  ami  Au;rii>*t.    The  caption  of  tin*  I'ontr.irt 
reads  thus: 

This  article  of  roiitract  made  the  4tli  daycif  Mareh.  1.*wl»,  lK»twiM*n  th«* 
United  Statesof  America  (acting  in  this  helialf  by  tlie  Pii.stmaMt(*r<H*n- 
eral}and  Albert  K.  H(N)iie,  contiwtor,  liobert  K.  iSoston  •  •  •  and 
MiUs  J>eau    *     *     *    as  his  sureties. 

The  coulract  then  contained  tlie  usual  provisions,  and  com-hubs  :in 
follows: 

111  witness  when*of,  the  siiid  rostinaster-<icneral  has  caused  the  mmI 
of  the  Post-Otliee  l)e|»artment  to  In*  hen-toatti\ed,and  has  attestcfi  the 
same  by  bis  sijrnature,  and  the  said  contractor  and  his  surctii*s  liaM* 
bereanto  Het  tbeir  hands  and  seals  the  diiy  and  year  si't  opposite  thi'ir 
names  resi>ective]v. 
f        Signeil  this  I'tUli  dav  of  Mav,  1S81\ 

T.  O.  H  AVK, 
PitHtmaMtt'r-iitHmt'. 

SigDeii,  sealed,  and  ilelivered  l»y  the  I*ostmastfT-(ii*n(M'aI  in  th«*  pr«*< 
ence  of — 

John  B.  Hkowxlow. 

And  by  the  other  jiarties  hereto  in  ilic  pn'si-ncr  of — 
D.'  W.  HowLKs, 

GkO.   (\    U(»WAN, 

WitncHMeM. 

Si<rned  this  7th  dav  of  Manli,  ISSi'. 

A.  K.  i;tM)NK,  sr.Ai.. 

f'nntrarhf9\ 
.Sijjiied  this  mh  dav  of  Miiv,  1S.SL». 

K0I;T.  K.  ni)ST()N,  [sK.M..! 
Sijrnetl  this  Uth  dav  of  Mav,  ISsl'. 

MILLS  DKAN,  skai..! 

Sun  firs. 

May  22,  18S2,  the  PostmastiT-iicneral  m;idc  an  ordiT  thus: 

••  Permit  contracti»r  to  sublet  service." 

Jane  21,  1882,  the  service  was  incrcas4*d  to  three  times  a  week  from 
Jaly  1.  1882,  with  an  allowanci'  of  $178  piT  annum,  additional  pay. 

Strptemher  l/i,  1SS2,  Uoone  made  a  sulnMintract  witli  <'hase  Andi*'\\<, 
by  which  the  latter  a;rreed  to  transport  tin*  mail  on  said  routi*,  from 
Pear!  Kiv«*r  ti»  IlalUNi  and  back,  three  lim«*s  a  wn-k,  from  r/w/y  1,  ls^2« 
to  June  3^)^  188G.  for  the  annual  pay  of  3?2«»7,  tin*  wh«»le  <»f  the  original 
oontnvct  price:  and  it  was  ]irovided  that  all  tim*sand  di'duction^i  iikhIc 
by  the  Post -Office  neparlment  shall  be  di'tlnrtcd  fnmi  earli  ipiai  trily 
settlement  under  this  subcontnict. 

December  19,  1S82,  this  siilM'ontnict  was  tiled  in  tli«»  *Mvv  nf  tlie 
Second  Assistant  l*4»stmasti*r-(rcner;il,  and  the  (Sixth)  Autlitnrnf  ilie 
Treasury  for  the  lN»st-Oni<*e  Department  was  uotifi<>d  "tliat  tlie  >iii»- 
contractor  of  (.'base  Andrews  *  •  •  fur  service  on  this  nuiie,  ;it 
4267  per annuui,suliject  to  tines  and dedn<-tions  unless  otherwise  ;nl\i>ed, 
fn>in  July  1,  18S2.  to  Jni)e;W>,  ]s.^i,  has  Inrvn  lilrtl  in  this  olViee.    *    •    • 
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Subcontractor  to  be  paid  any  extra  pay  allowed  as  indemnity  for  ser* 
vice  dispensed  with." 

The  account  for  service  on  this  route  not  having  been  settled,  the 
subcontractor  applied  to  the  Auditor  of  the  Treasury  for  the  Post-GMAoe 
Department  to  certify  a  balance  due  him  for  service  for  the  ^^  quarter 
ended  September  30, 1882.^  (ftev.  Stat.,  277,  3959;  Postal  Laws  and 
Eegulations,  1879,  Sees.  612, 1142.) 

December  22, 1882,  the  Auditor,  by  letter  to  the  subcontractor,  said : 

Your  subcontract  was  not  filed  in  season  to  enable  you  to  reoeiT6 
payment.  •  •  •  Mr.  Boone  was  reported  to  this  office  September 
27, 1882^  as  a  failing  contractor  on  routes  Nos.  3265  and  3266,  and  at 
other  dates  on  other  routes.  The  bonds  on  the  two  routes  named 
amount  to  $19,000,  and  the  aqtual  damage  is  much  greater.  •  •  • 
The  aDiounts  due  to  him  on  this  and  other  routes  is  held  to  satisfy  his 
liability  to  the  Government  as  a  failing  contractor.  This  leaves  noth- 
ing due  to  Mr.  Boone.  •  •  •  A  subcontractor  who  places  his  sub- 
contract on  file  in  accordance  with  regulation,  section  626,  may  be  paid 
from  the  beginning  of  the  quarter  in  which  it  is  filed,  but  cannot  go 
further  back  and  take  money  held  under  the  provision  of  the  law  for 
the  satisfaction  of  damages  incurred  previous  to  the  filing  of  the  sub- 
contract. 

And  he  refen*ed  to  the  last  proviso  of  section  1  of  the  act  of  May  4, 1882, 
(22  Stat.,  54),  in  support  of  his  ruling. 

December  22, 1882,  the  subcontractor  appealed  from  the  action  of  the 
Auditor  to  the  First  Comptroller. 

The  Postmaster-General,  under  the  act  of  May  17,  1878  (20  Stut.,  62), 
made  ^'regulations,"  taken  from  a  circular  No.  2043,  as  found  in  "the 
Postal  Laws  and  Regulations"  of  1879,  147,  sec.  626.  A  circular  of  the 
same  number,  2043,  and  on  the  same  subject,  has  been  in  the  use  and  fur- 
nished to  contractors  since  October  15,  1880.  Tliis  latter  circular  was 
issued  and  signed  by  the  Second  Assistant  Postmaster-General,  who 
certified  January  15,  1883,  that  it  "  repealed  the  circular  of  1879  relative 
to  the  period  of  time  within  which  subcontracts  should  be  filed." 

The  second  and  third  sections  of  the  act  of  May  17, 1878  (20  Stat., 
62).  and  the  two  circular  regulations  above  referred  to  are  as  follow: 

Sec.  2.  Hereafter  no  subletting  or  transfer  of  any  mail  contracts  shall 
bo  permitted  without  the  consent  in  writing  of  the  Postmaster-General: 
and  wlienever  it  shall  come  to  the  knowledge  of  the  Postmaster-General 
that  any  contractor  has  sublet  or  transferred  his  contract,  except  with 
the  <*.ousent  of  the  Postmaster-General  as  aforesaid,  the  same  shall  be 
considered  as  violated  and  the  service  may  be  again  advertised  as 
herein  provided  for ;  and  the  contractor  and  his  securities  shall  be  liable 
on  their  bond  to  the  United  States  for  any  damage  resulting  to  the 
Unite<l  States  in  the  premises. 

Sec.  3.  Hereafter,  when  any  person  or  persons,  being  under  contract 
with  the  Government  of  the  United  States  for  carrying  the  mails,  shall 
lawfully  sublet  any  such  contract,  or  lawfully  emploj*^  any  other  person  or 
persons  to  perform  the  service  by  such  contractor  ^agreed  to  be  per- 
formed, or  any  part  thereof,  he  or  they  shall  file  in  the  office  of  the  9eoomA 
Asshiant  Postmaster- General  a  copy  of  his  or  their  contract  ^  and  there- 
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vpoM  it  shall  l>e  the  fluty  «)f  the  Si^eoiid  Ansistaiit  Pi).stina.stei'-rieni*ral 

to  notify  the  Auditor  of  the  Tn»asiiry  fur  the  rost-Otllee  Departiitciit  of 

the  fact  of  the  tiliiif;  in  his  ottiee  of  Kiieh  eontrart.     Said  iiotir<«  shall  eiii- 

brace  the  name  or  names  of  the  ori^rinal  eontraetor  or  eoiitractors,  the 

nainber  of  the  route  or  routes,  the  name  or  names  of  the  suheon tractor 

or  subcontractors,  and  the  amount  aj;n*ed  to  In*  paid  to  the  sulK!oiitra(*tor 

or  subcontractors.    And  upon  the  n^ceipt  of  naiti  notice  by  the  Auditor  of 

tit  Treasury  for  the  PontOffice  Department^  it  nhall  be  hi«  duty  to  retain^ 

out  of  the  amount  due  the  original  contractor  or  cnntractors,  the  amount 

stated  in  said  notice  as  a^n^ed  to  be  paifl  to  the  HulK;ontra4*tor  or  subeon 

tanCtOTS^  and  fihall  pay  naida mounts  UfKm  theeertitleateorthe  Seeond  As 

sistant  Postniaster-Oeneral,  to  the  subeontraetor  or  sulN'ontraetors,  un 

derthe  same  rules  and  re^rulations  now  {^overniii^  the  payments  made  t<i 

original  contractors :  /Vr;riV/#'r/,  Tliat  upon  satisfactory  evidence  that  the 

original  Cf^ntraetor  or  contra etom  hare  paid  off' and  diMchartfcd  the  amount 

due  under  his  or  their  contract  to  the  suln'onirartor  ur  subeontraetors,  it 

shall  be  the  duty  of  the  SiMsond  Assistant  Postmaster  timeral  to  rertify 

such  fact  to  the  Auditor  of  the  Treasury  tV»r  tin*  Tost-Ortioe  Depiirtment ; 

and  thereu]K)n  said  Auditor  shall  settle  witli  the  ori;;inal  nmtraetor  or 

contractors,  under  the  same  rules  as  are  now  ]»ro\  idtMl  l»y  l:iw  tor  sueh 

fiettleiuents. 

h'cgulatioitM  iindtr  iri.ich  suhntnfntrts  mtnj  hr  imuli . 


rirt.iilar  N.».  ^^nx  of  April  i:..  I-7'.».  ] 

roiitracroi>  imisr  in  ;ill  r:»<i>  >«• 
ruxe  tlie  {HM-mi^^ioii  nf  tin*  lNi>t- 
niaster-Cf*'i!iT;»l  liflnir  inaUiii;:  :i 
?«ul>4"«"»nti:M't  i»ii  iinv  rmit*'.  Tlo* 
ajtpliratioii  r«i  sulili*t  iiinsi  be  iiimiIi* 
.*e]iar:it«.-ly  tor  i-arh  roiiti-.  <pi*rit*v 
in^  the  niwniiiM'  atnl  f«-rini!i:il  pniiii> 
theriMit'. 

A  sii!»roiitr:i«-t  iiiiist  !itil  riiil»i;icf 

more  than  out-  loiitt*,  iind   ^lioiiM 

sp»^rity  tbr  ariiciiiiit  to  hi*  paid  iiiidiM 

it    in    easf    tIh*    ?;iTviri*    shall     W 

changed,  ami    \\)M*th«*r   tiiif^   and 

dednetioiis  are  to  bi*  diMlncti'il  tVoni 

pay  «»f  eiinlrat'ior  or  >n!MMnt»a«?«ir. 

The  t'Vid<'iH"i*  i%\'  payiiii'nl    of  a 

sulxrunTrartor  by  a  i*onfraf!i»r,  pro- 

vith'd  lor  in  thi*  pren-dinu  siTtion. 

ir:nst  Ix*  tlie  rereipt  of  tin'  >nlM'oii 

tracttir,  atte>trd   by  a   iiostiuasti-r 

at  a  terminus  of  the  r>»nti'  siililft. 

on  a  form  furiiislii*d  bv  thi*  SimmwhI 

Assi>tant  IN><tmasti*r-(H'iieraL 

Asul>contraetor,  in  onbM- to  avail 
himself  of  the  bi*n(*tits  of  the  pr:* 
oediu<^  sect  ion  ami  ree^ive  ]»:iym»*iit 
from  the  Post  Ollii-e  Depart m<*ni 
<lireet,  must  tile  a  copy  of  hi**  sul»- 
contraet  in  the  ofliee  of  the  ^^eeoni] 


lii'iii  «  ntiil.ii  N'«t.  'Jul:;. 

Sii!ii-oitiiarIs  in.ni*'  |Mi«»i  !•»  the 
pa>>a;:c  of  this  law  will  b«*  in-lij  tt» 
iiavr  Ihtii  law  fn!!\  ii.adc  Ihu  Uwk' 
yfti'r  I'onfrai'tors  ninsi  in  all  «a>e.N 
xM'nn*  the  p»'r:iii*»'^i«»n  of  ilii-  l*o>t- 
nmstiT  t  li-inral  bi'fon-  m.ilvin;:  a 
>nlH'iinlrai-t  itn  .ni\  ronri*.  Tht* 
application  to  sublet  nnisl  bi'  inadi- 
^ejiaratcly  for  ••aeli  route,  Npi-nlx 
in:;  the  nuni*'er  ami  teiiniiial  ]ioint> 
tliereot'. 

A  sube«i!itra«f  niusi  not  embrace 
.'iioii'  ihanone  ri»nte:  must  .spe«'it\ 
th*'  amount  to  In-  panl  |ier  annum 
under  it  in  rase  tin*  si*r\  ice  shall  be 
clian;:«Ml;  whether  contractor  or 
subeontractor  sliall  assume  lialiil- 
itv    tor  tines  ami  d<Mluctii»n^.  and 

9 

whether  the  indemnity  (»f  one 
month's  extra  pay  for  curtailment, 
reduction,  or  disi'ontinnance  of  ser- 
viiM*  shall  be  paid  to  the  ciuitr.ictor 
<u'  subi-ontractor. 

The  wonl  "transter."  as  u>ed  in 
Sei'tion  -  of  tlu»  law  above  ipioteil. 
is  ileelared  to  be  sviion\mous  with 
sublet,  and  iloes  not  permit  in  any 
case  tht*  abNolitti*  tratisferof  a  mail 
rtmlnivt. 
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Assistant  Postmaster-General,  fur- 
nishing therewith  his  post-office 
address,  ^o  subcontractor  can  be 
paid  by  the  Department  for  service 
prior  to  the  beginning  of  the  quar- 
ter in  which  he  files' his  contract, 
nor  at  a  greater  rate  than  that 
named  in  the  original  contract,  and 
to  secure  such  payment  the  subcon- 
tract must  be  filed  at  least  ten  days 
before  the  end  of  the  quarter. 

The  copy  of  subcontract  filed 
must  be  certified  to  be  a  true  copy 
of^the  original  by  a  postmaster  at 
one  of  the  termini  of  the  route 
therein  sublet. 

No  subcontract  can  be  recognized 
unless  made  with  the  original  con- 


The  evidence  of  payment  of  a 
subcontractor  by  a  contractor,  pro- 
vided for  in  Section  3,  must  be  the 
receii>t  of  the  subcontractor,  at- 
tested by  a  j)ostmaster  at  a  termi- 
nus of  the  route  sublet,  on  a  form 
furnished  by  this  office. 

A  subcontractor,  in  order  to 
avail  himself  of  the  benefits  of  this 
law  and  receive  payment'froni  the 
Vost  Office  Department  direct, 
must  file  a  copy  of  his  subcontract 
in  this  office,  funiishing  therewith 
his  post-office  address.  No  subcon- 
tractor can  be  paid  by  the  Depart- 
ment for  service  at  a  greater  rate 
than  is  agreed  to  be  paid  the  origi- 
nal contractor, 
tractor.  The  copy  of  .subcontract  filed  in 

this  office  must  be  certified  to  be  a 
true  copy  of  the  original  by  a  post- 
nuister  at  one  of  the  termini  of  the 
route  therein  sublet. 

No  subcontract  can  be  recx)gnized 
unless  made  with  the  original  con- 
tractor. 

R.  A.  ELMER, 
Second  Assistant 
Postmaster-General. 

The  post-ofiice  a])]>ropriation  acf  of  May  4, 1882  (22  Stat,,  53),  makes, 
among  others,  appropriations,  with  provisos,  as  follow: 

For  inland  tnuisportations  b}"  star  routes,  seven  million  two  hundred 
and  fifty  thousand  dollars:  P/-orirf«;(f,  ^oirerer.  That  whenever  any  con- 
tractor or  subcontractor  shall  sublet  his  contract  for  the  transporta- 
tion of  the  mail  on  any  route  for  a  less  sum  than  that  for  which  he  con- 
tracted to  perform  the  service,  the  Postmaster-General  ma.y,  whenever 
he  shall  deem  it  for  the  good  of  the  service,  declare  the  original  contract 
at  an  end,  and  enter  into  a  contract  with  the  last  subcontractor,  without 
advertising,  to  perform  the  service  on  the  terms  at  which  the  last  sub- 
contractor agreed  with  the  original  contractor  or  former  subcontractor 
to  perform  the  same:  Prorided^  Tliat  such  last  subconti'actor  sliall 
enter  into  a  good  and  sufficient  bond,  and  that  the  original  contractor 
shall  not  be  released  from  his  contract  until  a  good  and  sufficient  l>ond 
has  been  made  by  such  la^st  subcontractor  ami  accepted  by  the  Post- 
Oftlce  Department:  Pror Ided j  fHrther/rUat  whi^.u  a  contract  hei*eafter 
made  is  declared  void  ox\  account  of  its  having  been  sublet,  the  con- 
tractor shall  not  be  entitled  to  om^  month's  extra  pay  as  provided  for 
by  law:  And  provided  further^  That  if  any  i)erson  shall  hereafter  i>er- 
fonn  any  service  for  any  contractor  or  subcontractor  in  carrying  the 
mail,  he  shall,  upon  filing  in  the  Department  his  contract  for  such  ser- 
vice, and  satisfai^tory  evidence  of  its  performance,  thereafter  have  a 
lien  on  any  money  due  such  contractor  or  subcontractor  for  such  ser- 
vice to  the  atnount  of  the  same;  and  if  such  contractor  or  subcontractor 
jv?/^??  Fh)}  to  ]my  thi}  i>arty  or  parties  who  have  performed  servi<*e  as 


Itifihls  oj'  Mail  Su/iri/ntntvf**r'^Amli(  trs's  Aftfmil  CttAf. 


•»«i 


atiUVSiiid  tLc  amount  liiii*  lor  siii'li  si*rvi<*r  within  two  moiitlis  at'ti  r  \hr 

expiration  of  tiie  t]tiai't(T  in  wiiirli  surli  siTvin*  shall   hav<*  hrrn  |ht- 

turnieil.  thif  I'o.sttnast(*r-<ifni'ral  niav  canx'  tin'  amount  ilni'  to  Im-  |i.iiil 

5ai(l  party  or  [tarties  ami  I'har^iMl  to  thr  rontrai'tor.  )»rovifliMi  that  Mich 

ivaymeut  sliall  m.it  in  any  ra>i'  i'MtimI  ihi-  rati*  <•!'  pay  ]M*r  annum  ol  ihr 

ODiitracTor  or   siilM-onfiartor:    Aufi  in'^rltlttl  ntrfhrr.    That   whfir   .in> 

Iit*rs4»n.  4*«»rpo  Tilt  ion,  <u*  ii.irtn<'r>liip  >h.ill  haM'  rontrart.N  tor  the  ]m  i 

forma nci' of  mail  .si*r\  ii-t*  njion  mnp'  than  oni*  rout«',  ;.n<i  any  taihiir  to 

jn-rt'onn  tht*  M^rvifi*  :ii'riirilin;^  r«»  j-ontr.n't  mi  ;iiiy  oiir  or  nmri-  of  ^uili 

rt>arf>  sinill  iH-rnr,  no  payment  >Iiall  !n*  nnnh*  l'«»r  >«Tvii««  on  any  ot   rhi* 

n.»nt«fs  umli*r  iMintrart   wirh  sni'li  jit'isun.  rorporiiTion.  or   partm'i>iiip 

uutil  Mii-li  failure  has  \)t'*-n  rrmoNrd  and  all    prnaitif.N  thi'irtor  fully 

.*<ati.st2«'il. 

The  Jki'Visfil  .Statuti's  pmx  iih-  a^  tollow  : 

SKi'.  .'»!Mi2.  Thi*  riislnmst4'r-iirn«'ral  nni>  mak**  thuluriiuiiN  fiom  thi' 
pay  of  if»ntra«*tors.  for  fai!un*>  tti  pfrfoini  si-rxif**  ;HM'onlin;:  to  ron- 
tract.  an<l  impost*  tint*s  upon  thi*m  tor  otin-r  «h'hn<|Ui-nrrN.  Mi*  may 
dfiliifl  tln.»  piit-r  of  thi'tri])  in  all  i-asi*«i  w  iM-n*  tin*  trip  i*«  iml  |M-rr«irniiM|; 
ami  ii«»t  t-x  H't'ilin;;  thm*  tiim'S  tin*  prirr  it  iln-  Inluii-  li.-  ••«  I'a.Niniiiil  liy 
the  f  inlt  of  tin*  ftmnai-tur  or  i-ariit-r. 

Tbi-  I'ostal  Laws  and  Ui*;^ulaiions  of  l^7i».  }»a;ii'  li».  fintain  tin- fulliiu  • 

TuK  Oi'jirK  oi  iHi:  SliiiM)  \ssisr\M  I'nsj  m  \^i  i:iMii:M:iMi..— 
Ti»  tliis  oHifj*  is  as>i;:niMl  tin*  liUNJnrss  n|"  jnianuin;:  tin*  iiuil  si-rx  in* 
i.>f  tLff  (nitfd  Stati*>.  ami  pl.n'iii;^^  tin*  ^ani'*  um!«  r  i««nir:nt.  ••!iil»rai'in^ 
all  ri»rri'Spondi*m'i'  and  ]»riM'«'i'diiri:s  ri'-^prj-iini:  thf  lii'ipii  i'i">  nl  liij»N, 
in-itle  of  ronvi'N.inii*.  a'Hl  linn's  of  di'p;ii  iiiii-^  :i'mI  aiiiv.iN  on  .i!I  llir 
r-nit*.*^:  tin*  ••oni'*!*  of  iln-  nuiU  lH*i'.\ri':i  ili»-  diltrii'iir  si'.-iiiiiis  oi'  thi* 
country,  iln-  poini-»  ot  mail  di'^Triliuiion,  and  Ihi-  r''.::ul  i!hin>  toi-  iln*  ^ov- 
♦TiiriMMit  of  thi'  domi*>tii*  mail  snx  ii-c  of  flu*  r;i:!i*il  S;  itr^.  •  •  • 
T<»  it  i>  arta«*ln'd  tin*  lUvJNiin  of  ln>pfi*tion.  to  wliiiii  !•%  j^Nij^md  tin* 
iliiTv  of  •  •  •  ri-p»rrin.:  to  \Ur  AM»liiori»r  iln*  i'li'.isinN  tm-  \]\r 
l'«i>t-<  >lVhi-  Di-iiailmrnt,  at  tin-  ilo-<*  ot  i-aih  ipiart'-r.  !>>  i«i  lilirjiii-  of 
in>[Jt*i'tiijii.  thi*  faft  oi"  pi'rform.imi'  m  non  prrlor  u.nni*  of  i-onlr.nl  or 
ri;c;«»;;ni/i'il  mail  >i*r\*i«*i-.  notin*^  lln-n-in  >ni!i  nin-  oi  d«durtion  ;i>  m;i\ 
haVi-  luM*n  ord«*rrd. 

Tin*  ••advi'rtisi*mrnt  oiDrtohrr  l."».  ISvi,  inxitiii;:  pi'ipo>aN  loi-  r;iirv 
in:4  tin*  mails  of  iln*  I'niti'd  Stiiirs  in  iln*  Sial«**  oi"  l.«iui>i.ina  .in«l  frx-iN", 
uinU*r  uhii'li  tin*  ronirirt  in  tlu'^  ra^i*  wa^  m.idi-,  undi*r  i'm"  head  ot' 
••>ulM;ontracts*\  ^piotrs  tin*  la-i  riirular.  No.  L'Ol.;,  which  w.is  issm-d  to 
t:arrv  out  thr  provisions  lin'ri*iu  inM*rli*»l  of  iIm-  .m-!  of  Mas  17,  |s7s  [-jii 
Stat..  •»-'.     Tiiis  ad\i-r;i>«*nn*ni  i-i  siirm-il  hv  tin*  l'o'»f  m.istir  I  o'lirral. 

r'hasi*  Andrrws  i.i  jmt.nihi  sul>!iiil  trd  an  JiLiunn-iii  .\^  follows: 

I.  Tin*  act  of  May  17,  lS7St*IiMrl\  jnoh-iis  ;i  sulnnniiMi-tor,  luoxwh-d 
ht;  avails  himsi  If  ot' its  provision**,  by  filini:  a  <op\  of  li!>.  >ul»roiiirart  in 
the  Ullic'f  of  till' S»*iM»nd  ANsi^tanl  ro-^lma^ti'r  <  Innial,  ami.  pioxidcd 
Tn.if  then*  shall  Im*  monrxs  acrnn'd  to  tiic  rontiarloi  and  iiiip;iid. 

il.  Tin:  act  of  May  L  Issj,  i1,m*s  mU  r«-pi;il  tin-  arl  of  l.s';^. 

111.  Tin.*  art  of  May  1,  l^s-j,  rannot  a]ipl\  lo  iln-  ionlr.nl  in  lhi>  iM>«* 
vxhich  was  cntcr«;il  into  Man-h  I,  1*^SJ.  i'lii.M  ai-i  pri'Ni'iHii^  rondilions 
not  in  the  coiitr.irt.  Tin*  <.'onirari  ;:i\cs  .i  ii;;|ii  fo  paynn-nt  if  the  svv- 
vii-e  i>  perfornn'd.  whih-  it  is  rLtiuifl  ith.ti   thi*  arf  rnjuircs  \\\v  cuwVViU'- 
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tor  not  only  to  perform  the  service  mentioned  in  this  contract,  but  that 
required  under  all  other  contracts,  each  of  which  is  distinct,  with  bonds- 
men guaranteeing  performance  of  service  under  each. 

IV.  If  the  act  of  1882  could  apjily  to  a  prior  contractor,  who  is  de- 
lin([uent  under  other  contracts,  it  cannot  apply  to  a  subcontractor  who 
is  not  delinquent,  and  require  liim  to  suifer  for  defaults  of  the  originftl 
contractor  in  other  cases. 

V.  The  Regulations,  Sec.  026,  is  [arej  inconsistent  with  the  act  of 
1878,  and  so  void,  in  fixing  a  time  for  tiling  subcontracts. 

Hon.  Walter  H.  Smith  and  Z.  T.  Carpenter  made  oral  and  written 
arguments  for  the  subcontractor,  as  follow : 

1.  Itw^as  the  custom  of  the  Sixth  Auditor  prior  to  the  act  of  May  17, 
1878,  to  issue  to  contractoi-s,  within  ten  days  prior  to  the  end  of  every  cur- 
rent quarter,  collection  orders,'so  called,  authorizing  contractors  on  each 
and  every  route  to  collect  from  the  various  postmastei*8  on  each  partic- 
ular route  such  sums  as  were  in  the  hands  of  the  postmasters  on  that 
route  at  the  end  of  a  given  quarter,  every  post-office  in  the  United  States 
being  at  that  time  really  an  office  of  deposit.  After  the  passage  of  tiie 
act  of  1878,  to  prevent  a  contractor  from  getting  paid  the  contract  price 
twice  for  the  same  service,  viz,  first,  hy  paj'meut  under  the  act  of  1878 
to  the  subcontractor,  and  a  second  time  by  collection  orders  to  the  con- 
tractor direct,  circular  2043,  of  April  15,  1879,  was  issued  regulating 
and  explaining  to  inquirers  where,  how,  and  when  a  subcontract  should 
be  filed  to  give  subcontractors  the  benefit  of  the  law.  Among  the  pro- 
visions of  that  circular  was  one,  that  the  subcontraict  must  be  filed 
within  the  quarter  for  which  payment  was  to  be  made,  and  a  limita- 
tion of  the  period  was  made  to  ten  days  prior  to  the  end  of  the  quarter. 
This  was  plainly  to  obviate  the  double  payment  as  above  suggested. 
After  the  issue  of  circular  2043  of  1879,  a  general  order  was  issued  by 
the  Auditor,  and  directed  to  conti*actors,  stating  that  collection  orders 
would  no  longer  be  issued  to  them ;  and,  by  another  circular  order  to 
IK)stmasters,  cei-tain  post-offices  w^ere  designated  as  deposit  offices  into 
which  all  the  remaining  i>ost-offices  in  the  CTnited  States  should  pay  all 
funds  thereafter  by  them  collected,  &c. 

2.  Circular  2043  of  1879  was  embodied  in  the  Postal  Laws  and  Reg- 
ulations of  1870. 

3.  After  the  withdrawal  of  the  collection  orders  by  the  Sixth  Auditor, 
the  contingency  of  a  double  payment  to  a  contractor  ceased  to  exist, 
and  the  necessity  for  the  requirement  in  point  of  time  of  circular  2043, 
and  Sec.  026,  was  obviated.  The  Post-Office  Department  thereupon 
issued  a  second  circular,  same  number,  2043,  the  clause  of  lim^itation  a^ 
to  time  within  which  a  subcontract  must  be  filed  to  be  accepted  by  the  De- 
partment beiuff  entirely  omitted ;  no  time  is  mentioneci  within  which  it 
must  so  be  filed,  it  has,  therefore,  created  a  new  regulation  or  law 
which  supersedes  and  repeals  the  ohl  regulation. 

4.  A  letter  from  the  Acting  Second  Assistant  Postmaster-General  is 
filed,  showing  that  it  is  the  actual  j)rcW,tice  and  custom  of  the  Depart- 
ment to  so  recognize  subcontracts  and  certify  the  same  to  the  Sixth 
Auditor  for  payment,  antl  has  been  the  custom  since  the  time  of  the 
withdrawal  of  collection  orders  by  the  Auditor.  He  states:  ''A  sub- 
contractor ha^  been  considered  as  entitled  to  a  lien  on  any  pay  due 
the  contractor,  without  reference  to  the  date  of  the  filing  of  the  subcon- 
tract." 

5.  Tpon  the  receipt  by  the  Auditor  of  the  certificate  of -the  Second 
Assistijut  PostimisterCUniewxlj  showing  the  filing  of  a  Rubc<nitnict,  the 
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act  of  1878,  beinjir  maiidaitory  in  its  Utiiih,  «'<miiiiuiii(1s  tlu*  Auditor  to 
make  payment  agreeably  to  tiie  ecrtiticuiti*.    Tho  law  is  nut  diHcn^tion 
aiy. 

Decision  by  William  Lawkknck,  Fhst  romptmUrr: 

The  original  contract  in  this  east*  was  not  ^o  rxfintiMl  as  to  Ih*  opiM;i- 
tire  until  after  Ibe  act  of  May  4,  ISs-j  (I'-J  8tat.,  ."i-'m,  licraim*  a  law.  Tin* 
dare  in  the  caption  of  the  contract  is  March  4,  iss-j,  1»ut  this  cIim-^  not 
determine  the  time  when  it  was  tinaily  cxccnt<Ml.  It  was  not  siuni'il 
by  the  sureties,  or  by  the  PostnnisnT-Crcneral.  until  al't«T  May  I,  I^SL', 
nor  was  he  required  tu  sif:^n  it  until  after  the  surrtirs  had  cMTiitid  it. 
A  contract  is  not  made  until  the  latest  party  has  si^^qicd  it.  [\1  Par.Min^. 
Couiracts,  6th  etl.,  r>8l*;  //f.,  Ixiok  ii,  ch.  *J:  Arnohl  r,  i^Jrliniond  Iron 
Works,  1  Gra^-,  434;  Orcntt  r.  Nelson,  M,  ."i-'MJ;  Wheston  r.  Stodd«r,  n 
Hart.,  La.,  95:  Western  r.  The  (icncsee  Mnt.  Ins.  Co.,  L*  Kfrnan,  I'.vs., 
Hie  laws  in  force  at  the  date  when  a  (H)ntract  becomes  op(*rative  as  such 
are  generally  applicable  in  givin<;  it  constrnetitui  and  etfeet.  \^Seoti«*ld 
r.  Churchill\?e  «/.,  72  X.  Y.,  505.) 

The  contract  iu  this  case  is  subject  to  whatever  «-lVect  the  aet  of  May 

4, 1882,  can  inii>art  to  it.     Kvery  contract  is  suliject  to  the  operation  of 

the  general  laws  iu  fon^e  prior  to  its  exeiMition,  as  fully  as  if  sneh  laws 

were  incoriiorated  therein.     (Hn>nson   r.   Kinzie  tt  #i/.,  1   How..  .'JIl; 

3IcCracken  r.  llayward,!*  ItL,  (il.'5:  IManters'  liank  r.  Sharp  H  of.,  (>  /#/., 

327;  Howanl  r.Bugbee,24  ^/.,4G1 :  Walker  r.  Whiteliead,  10  Wiil!.,.U7: 

Edwards  r.  Kearzey,  !H>  U.  S.,  (><)7;  Louisiana  v.  New  Orleans,  102  II. 

S.,  206;  Smith  r.  Parsons,  1  Ohio,  2.'iS:  (Commissioner  of  Insolvents  r. 

Way  €t  al,^  3  /</.,  105:  The  Lessee  of  Hart*s  heirs  r.  Thomas  .lolinson,  <i 

J«i.,  89;  Festns  McVey  et.aL  r.  The  Ohio  University,  11  /(/.,  1:30;  iSands 

and  wife  r.  Kendall,  lii  Id,^  C8G;  Martin's  <!ase,  2  Lawi-ence,  Compt.  Dec, 

2d  e<L,  335.) 

The  act  of  May  4.  1.S82,  .so  far  as  it  jjivcs  a  ri;:ht   to  th«-  (ioverniuent 
to  retain  comiieusation  dtu;  a  contractor  for  .service  on  one  or  mon*  routes 
to  satisfy  all  penalties  for  failures  on  any  other  rout<%  is,  of  coutm',  a|i 
plicable  as  between  the  United  States  ami  4>ripiial  contractors  under 
contracts  made  since  it  becaun*  a  hiw,  but  was  evidently  not  desi;:ned 
to,  and  dtX'S  not,  interfere  with  sueh  rij^hts  as  sulicontraetors  may  law- 
fully have  under  the  act  of  May  17,  1S78  (20  Stat.,  ti2)  and  the  re;rnla 
tions  iu   acc(»rdance   therewitli  an<l    in  force   when    subcontracts   are 
made.     The  act  of  May  17,  liS7.S,  pive  the  ri;rht  to  make  sulicoutract**. 
and  x^re-'^c^ribeil  the  ri;rhts of  parties  therett* subject  to  lawful  rcjiulatioiiN 
of  the  rostnmster-Ocneral.     (Hev.  Stat.,  101.)     The  act  t>f  Ma>  I.  ISS2. 
does  not  in  terms  repeal  any  provision  of  the  act  of  May  17,  IsTs.     lie 
peals  by  implication  arc  not  favored,  and  can  only  occur  when  tlicrc  !> 
such  repu«rnancy  between  two  statutes  that  both  cannot  staiid  to;:cilier. 
Statutes  on  the  same  subjcc-t   are  in  pari  mntrria,  thoy  arc   to  !»••  con 
dtrued  tosrcther,  ami  ettecr  shouM  in*  *r/if»ii  /„  f/,,.  j»rf,visitins  id'  vav\\. 
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And,  oil  well  8cttle<l  principles,  the  general  prorhion  referred  to  of 
tlie  tu!t  of  May  4,  1882,  does  not  limit  or  control  tbe  special proviMum^ 
as  to  subcontractors,  in  tbe  act  of  May  17, 1878.  (Huidekox>er'8  Case,' 
Second,  3  Lawrence,  Compt.  Dec,  100.) 

Statute's  are  to  be  so  construed  as  to  avoid  unjust  or  evil  conae- 
qnences  wbeii  tbeir  words  will  reasonably  permit  of  sucb  a  conBtrac- 
tion,  (Bisbop,  Written  Laws,  192,  200;  Sedgwick,  Construction  Stat. 
and  Const.  L.,  22G,  note,  255,  note.)  It  would  seem  to  work  great  in- 
justice to  subcontractors,  if  compensation,  wbicb  tbey  bave  earned,  is 
to  be  applied  to  pay  for  delinquencies  of  contractors  under  other  con- 
tracts in  no  way  subject  to  tbe  control  of  sucb  subcontractors.  The 
public  service  is  promoted  by  dealing  justly  with  subcontractorSy  and 
by  protecting  their  rights.  Tlie  Postmaster-General  can  withhold  per- 
mission to  make  subcontracts,  but,  liaving  given  his  assent,  the  rights 
thereby  accrued  cannot  be  denied. 

The  "regulation"  of  1879,  providing  that  "no  subcontractor  can  be 
paid  *  *  *  for  service  prior  to  the  beginning  of  the  quarter  [of  a  J 
year]  in  which  he  files  his  contract,"  was  fully  authorized.  This  is  clear 
by  reference  to  the  statute  and  decided  cases.  (Rev.  Stat.,  161;  United 
States  r.  Savings  Bank,  104  U.  S.,  728;  United  States  r.  Macdaniel,  7 
Pet.,  1;  Inspector's  Case,  1  Lawrence,  Compt.  Dec,  2d  ed.,  205.) 

If  the  regulation  of  1870  is  in  force,  the  claimant  is  not  entitled  to 
the  payment  he  asks,  because  he  did  not  iile  his  subcontract  during,  or 
prior  to,  the  quarter  within  which  the  compensation  was  earned,  for    i 
the  payment  of  which  he  asks.    But  that  regulation  is  not  in  force.    It 
was  superseded  by  the  regulation  adopted  since  October  15, 1880.    It 
is  certified  to  have  been  so  regarded  in  the  Post  Office  Department. 
This  is  not  conclusive  on  the  question  of  repeal,  which  must  be  decided    ; 
from  the  legal  effect  of  the  two  regulations  rather  than  by  opinions,    ; 
wbicb,  though  entitled  to  great  respect  and  weight,  do>  not  settle  th^ 
nmtter  for  accounting  officers  charged  wilh  a  duty  of  deciding.    Bnt 
the  repeal  is  clear.    The  later  circular  was  a  reviMan  of  the  whole  subfeet 
of  the  former  one,  and  the  object  of  both  circulars  was  the  same — ^to  fix 
the  rights  end  duties  of  subcontractors  under  the  act  of  May  17, 1878.    , 
This  is  precisely  the  revision  which  works  a  repeal.    (Bishop,  Written 
Laws,  158;  Ash  v.  Ash  et  al.j  9  Ohio  St.,  387.) 

If  the  purpose  of  tbe  later  circular  was  not  to  repeal  the  fonner  it 
would  be  without  purpose.  The  Postmaster-General  has  full  authority 
to  restore  the  "regulation''  of  1879;  but,  having  superseded  it,  and  in- 
vited bids  for  service  on  the  faith  of  this,  and  assented  to  a  subcontract^ 
rights  are  thereby  fixed  which  must  be  respected.  The  later  circular 
regulation  was  signed  by  the  S<»cond  Assistant  Postmaster-General. 
The  sok'  authority  to  "  prescribe  regulations''  was,  and  is,  in  "  the  head 
of  each  Department,"  in  this  instance,  the  Postmaster-General.  (Rev. 
Stat.,  101.)  And  he  cannot  deh^gate  such  authority  to  any  other  offi- 
cer or  person.  (Agency- Drh'gation  Case,  3  Lawrer.ce,  Compt.  Dec., 
6'aj 
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BnrJu  view  of  till*  ciivun)staii«'o>>riiftMl.  it  mav  I'airiv  Im*  pn'smncd  that 
thJM  later ciriMihir regulation  \\aNi>siiiMl  liy  atitiiniitN  ttftiM*  rn-tina^itiT- 
(iHKfMl.  (Sewanrs  Case.  L*  LawnMirr.  rniii|it.  I>rr..  I'd  nl.,  ."iT..  AimI 
be ailtipted  aiMl  niatleit  lii^  hy  t)it*  «»t)ii-:al  atlvi-rtiscnh'nt  nnirtniiiT  l.'i, 
l^K  a**  he  lias  doii«»  l»v  ntliiT  att>.* 

Tbe  art  o\'  May  17,  isT'^.  au!ln»ii/.i'»<  flu- makiiii;  nf'  >ulM-i.nti.n'ts,  a 
copy  ot"  farh  of  whifli  is  to  !»••  Iil«'il  in  tin-  nllirr  nf  thi-  Si-roni!  Assist 
nut  rostmastiT  (lencral.  u 111)  i.s  tlMTfUpiMi  nM|iijii'tl  tonotitx  :li«-  |iin|MT 
Aaditiir  tliiTi'of.  And,  n)M>n  Hnipt  i>i  ^nrji  nntiri*l)\  tlM*  Audn«ir.  it  is 
WH(W  *'liis  duty  t<»  ictain.  •iui  ni  tin-  uinoiint  dui*  tin*  ni  i^inni  I'untiartnr 
*  *  •,  tbt^atnoniit  ♦  »  •  a;^nTd  to  Im*  paid  to  tin*  Mil»r«intra<li»r," 
Ami  to -'pay  »aid  anionnt.     •     •     •     ,  to  tin-  Milirontrarior. 

This  act  doi'S  not  tix  any  tirni*  when,  or  uitliin  wliii-li.  thi*  sidirontrart 
^Jiall  Ix*  tiled.  Xo  provision  of  it  laii  fairls  Im*  s(»  rotistini'il.  It  tUwA 
say,  in  etti-<:t,  that  •'  whon"  any  niad-rfititrartiu'  >liall  snMrt  si-rx  in*,  hi* 
or  the  suhcton  tract  or  shall  tih*  a  «-opy  of  tin*  snin'ontrart  in  thi*  tdlire 
i»f  the  .Se(r4»nd  Assi>tant  i'o>tniasf«'i' i  o-ni-ial.  IJ.iC  tin-  woid  •'wIm-ii." 
tljiMi^h  iisnal1\  nx'd  with  rcfi'ifnrc  to  tlwr,  is  iurc  4-niplo,\«M]  in  thi* 
act  of  May  17.  1>»7>  a.^  r«pii\ahiit  to  tin*  i-xpri  »ioii,  ••  in  TnoNi»  «Msrs 
iij  whur!i,""»S:f,  Snl»ciintr:irt^arr  ni.idi-  tliioiiL;h  .1  u  idi-  ii  i:!'iii  oi  iMnintrv, 
and  il  i«»  inipoKsililf  liiiTaII>  U*  fih*  thnn  ••\\ln!i"  ni.nlr.  Tin'  ^tatnii' is 
to  Ih*  ifMsoiiahlv  r'on^'fnh'd  wiili  H-ri-M'nr!*  \n  tin*  «»rr\  i»r. 

■ 

Th«'  ••  n-irulation"  of  1^7'.»  is  :i  piMrtir.il  <-oii<t  1  ml  lon  ni*  tin-  art,  that 
it  «lo«*s  not  HMpiin*  a  >iil»i'M!i:r.ni  to  In*  hlrd  iiiinnMli;il«l\  wIhii  niadf, 
sind  ilii-*  i-o!i<Tr!n-tion  i>  i-!it:!!i'l  fo  irsjn-rt.  Tin*  ••ii-::i;!.iJ!oir*  oi  tirto- 
Im-t  1"i.  I'^sO.  i«Tonni/.r>  tin*  >:iiiii*  i-oii-.? !  ni-ni»:i.  'IIh-  Iiin!  irL^nl.ition 
provitli*»i.  tiiat  "no  siibionnirioi  rni  !»••  p.nd  •  •  •  f  n  vi-i  \  jn* 
prior  to  Tin*  lM':ii!niin;r  ot'  \\ir  ijuiitn  in  wli.rh  Im*  nl.'>  iii>  rontr.irl. "' 
The  l.ii«T  !»*;:nl;itjiin  [»ro\  Idi  *•.  !li;n  ■•  .i  N!i!i,'iiiiii;nroj-.  in  mijii  i.iMvaJl 
hinis«-lfoi'  ri,,.  hi'iH'iir^  nf  Hijn  -.a  i!-..  ;.iI  i*\  l*^7>  .  M.i-.  17.  •  •  •, 
liifist  tih*  a  fojiy  !»f  lii.^  -nlHMHii..*  i  in  ;'.  ;^  fi;i.T  ol"  t'n*  Si  io;id  A'-^isi- 
atit  l*t»stTii:;*.tfrt  MMii'iar."  Ii  i  -  ii;m'i  .-di's  iln-  (oriniT  pii\i^io!i  .is 
t«i  tim*'  ot  i.iiiij:.  aiid  nnpo«.rN  no  h   n*. 

The  etft'i'T  t»f  rhi*  st:i*nt«*  anti  fin'  •••linl.t'ion  i>.  Jli:it  .1  ^nhrontiaifor 
is  entif'.i-d  to  tin*  antliori/.«Ml  |»;i\nic*i.*  lor  t'n*  sirx  jii*  oi  ;iny  i|ii.n  irr, 
^iieii  h]s  I'ontract  is  tili*d,  :ind  n«»tirf  ;;i\  i-n  loHn-  piop<'i  Andiior.  Iirtoin 
u  balarn  «•  is  iMMtiiii'd  ihiTcfor  in  favtn*  ot'  \\\**  iMH;in;d  ionlia«tor. 
This  ri^ht  to  ]KiynnMir  is  r«*ro;^r|,i/,.,|  j,-^  \\\.i[  piovj^inn  of  ihr  >taiuh» 
wbicli  d«-rlar*'<.  that,  u]m»ii  nn-ipt  of  noiiti*  li\  tin-  Andili»r  ol  iln» 
filinjr  of  the  snlictnitrai't.  **it   shall   !«•  h»s  ilnt\    to  ntiiin,  ont   of  ih«» 

*  H.  I».  I.;.  ?j..iTi.  Art  jiiji  Siininl  \>^i-t.iiit  Pn^f  m!j...:i  I  litMii  i.i!.  :ii  .i  I'l!'i  !••  tin* 
c-laiiii.'iiit.  4i:if •'•!  .f;i!!Mary  II.  I-^Il.  ^:^\^: 

*'  Sinn-  tli»-  I  ■i-'«»rii  nt'  ]>.t\  111:1  l»y  •  nilfit  i'i«i  iiriliT"*  I:. 'i  «•":••  ''ii  a '•■•':■  i.'-'l.  f  'h-  ii»  !■•  ''••ify 
:i>T  tlj»'  r»'uMla*:«»ii  in  «|Ui-.'*Tion  [Si-c.  ).'.'.;.  l''**'.!!  Laws  ;uiil  IC- •  i":'!-:!-.  l"T'.>j  lias 
Cra.spil  !:»  i^xist,  atifl  tli«'  K'liiH'  lias  iii>(  Imtii  a«l!.«  i«i|  tn.  l':«*  .1  nhIm  .1'  n:,.  tm  lia-*  ln«i!i 
<"oiii»!rJf.n.|]  ;i.H  t-fititlfil  til  a  In-ii  nri  any  |m\  «!in'  lln*  •imli  .■  ini  -.xiIIh'  .1  ii  li  iiuii-  l*» 
iLt:  ilat»-  I'f  iIm"  fi'iri*;  ol*  th«*  Tit»)nfntr;i*'f.  " 
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amount  due  the  orif^inal  contractor  ♦  ♦  ♦  ^  the  amount  •  •  • 
agreed  to  be  paid  to  the  subcontractor.''  It  is  not  necessary  now  to 
consider,  whether  a  subcontract  is  entitled  to  payment,  when  his  eon- 
tract  is  tiled,  and  notice  given  to  the  proper  Auditor,  after  a  balance 
is  certified  therefor  in  favor  of  the  original  contractor,  but  before  war- 
rant issues,  or  actual  payment. 

Tiins  far,  general  priuci])le8  of  law  of  more  or  less  importance  as  affect- 
ing  the  public  service,  have  been  stated.  There  are  some  questions 
arising  which  are  only  applicable  to  this  case. 

The  subcontract  is  dated  September  15, 1882,  and  professes  to  reqoire. 
the  subcontractor  to  perform  service  from  July  1,  1882,  about  two  and 
one-half  months  before  the  subcontract  was  apparently  made.    The  stat- 
ute in  effect  requires  a  written  subcontract,  because  there  can  be  no 
'^copy"  of  a  verbal  contract,  as  the  statute  requires,  filed  '^in  the  office 
of  the  Second  Assistant  Postmaster-General."    If,  therefore,  the  orig- 
inal contractor  performed  the  service  from  July  1,  to  September  IS^ 
1882,  he  alone  is  entitled  to  compensation  therefor.    The  subcontract 
in  terms  may  be  regarded  as  an  eilb'rt  to  assign  to  the  subcontractor 
the  right  to  the  compensation  for  that  period.    But  such  assignment  ia 
prohibited  alike,  by  statute,  and  on  common-law  principles.    (Claims-. 
Assignment  Ga«e,  3  Lawrence,  Gompt.  Dec,  13 ;  Contract- Assignment 
Case,  2  Id.j  2d  ed.,  472.)     If,  during  the  same  x>eriod,  the  subcontractor 
performed  the  service,  either  without  contract,  or  under  a  verbal  con- 
tract, he  can  have  no  claim  against  the  United  States  for  compensa- 
tion.   The  statute  requiring  the  subcontract  to  be  in  writing  is  more 
than  a  statute  of  frauds ;  it  is  one  essential  to  protect  the  interests  of 
the  (jrovernmeut:  and  perfonnance  of  the  conditions  of  a  verbal  sub- 
contract does  not  make  it  valid  against  tlie  United  States.     It  woald 
be  impossible  for  accounting  officers  to  ascertain,  or  enforce,  or  preserve 
the  evidence  of,  verbal  contracts,  and  they  are  not  required  to  do  so. 
The  statute  is  mandatory — not  directory.    (Exigency  Case,  3  Lawrencei 
Compt.  Dec,  100.)    It\  after  the  execution  of  the  subcontract,  the  sub- 
contractor did  not  perform  the  service,  but,  in  fact,  it  was  performed  by 
the  original  contractor,  the  subttcmtractor  can  have  no  claim  against  the 
Unite<l  States.     Performance  of  the  subcontract  is  a  condition  pi'ecedent 
to  the  right  to  conii)ensation.    And  this  is  a  question  of  fact  to  l)e  de- 
termined by  the  jn'oper  accounting  officers. 

A  subcontract  cannot  be  antedated  so  as  to  give  it  effect  as  against 
the  United  States  anterior  to  the  time  it  was  actually  made.  This  would 
be  an  illegal  attempt  to  assign  the  original  contract,  or  the  claim  for 
compensation  under  it.  But,  if  parties  to  a  subcontract  antedate  it,  or 
in  terms  make  it  oi)orative  from  a  i>eriod  anterior  to  it«  date,  they  are 
estopped  from  objecting  to  the  validity  of  such  contracts.  (Claims-As- 
signment Case,  3  Lawn^nce,  Conii>t.  Dec,  28.)  See  United  States  r. 
Fiirden,  00  U.  S.,  10;  s.  c.  13  Ct.  CI.,  347.  Hence,  although  the  Gor- 
ernnient  may  interpose  objection  in  such  case,  when  necessary  to  .secure 
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3nT  advantage  thorefnmi,  yet  it  is  not  hoiiml  loilo  so.     Win  n  tliffiuv- 
frnmeut  has  no  claim  a«raiiist  an  i)ri;riiial  cuntracttir,  n(»  ln>.s  i*:mi  jrrnu* 
if  aeeountin*;  ottit?c*xs  jrive  i/tlW-t  In  siifli  rontrat-ts.     i\tuu\  !';iitli  is  i-hm-h- 
tial  to  the  valiiiitv  of  a  sulH-ontrart.     If  a  snlifdiitrart  Im*  madi*,  ''ivin^ 
in  term.s  to  the  .snb<*<>ntra('ti»r  the  ri*;ht  t^  thi*  \vhi»i<*  rniiipriisaiion  |iro- 
rideii  for  in  the  fin;;inal  (■f>iitr«irT.\i>t.  in  fai-t.  with  an  a;ri-ei>iiitMit  miinder- 
8tamling  r//iiffi'/#' tlnit  th«' nri^'inal  rniitraftfir  >h:iil  it-crivr  a  |)«irtiiiii  of 
the  eoni]H.'nsjitifnut]iis  will  hesnfar  an  atti'inpti'tl  frauil  at  least.  a;;aiii<t 
the  I'nited  States,  as  In  snlijiM-t  it  tn  tlie  «»|M'i'atii»ti  «»f  thi-  ait  of  .M:iv 
4.  ISSlf,  and  anthori/.e  the  aiTfintititi;;  DlTlfcrs  tn  I'l-tain  thi'  whnlt*  nm 
tract  price  of  service  to  satisfv  datna;;t's  ari>iii;r  Iiv  di'i'.rili-  of  th«'  ori;;- 
jnal  contract4>r  ninler  other  (*ontra<'ts. 

Pending  the  consideration  of  this  appeal,  thi*r«'  witi*  tiled  with  the 
First  Coniptmlh'r  papers  ilated  January  !'.»,  \'^'<X  f«i  wit:  alViilavit  ni' 
A.  £.  Boone,  that  thi*  subcontract  was  *M'\iTnti'tl  by  him  at  the  time 
aind  date  it  purports  on  its  face  to  liavi*  bfcn  fxecuteii:**  certifieatt*  of 
the  Second  As^istatit  Posttnaster  iletuMal.  "that  mail  si-rviri*  was  jirr- 
forineil  ou  route  No.  '{OI07  aeeording  to  I'lMitrart  dm  in;;  tin*  ipiartrr 
endetl  September  W,  ISsj;"'  and  alHdavit  «»f  rhase  Andrews,  that  *'he 
has  [eoDsiden'tl ;  and  diN's  eon>ider  hiniM*lf  it* spoii>ihlf*  tor  tli«*  mail  ser 
vice  ]><^rfornieil  on  route  No.  ."50107  Iroiii  .Inly  1.  l>vj,  to  tin*  iMid  of  tlh* 
contract  term  •  •  •,  and  that  Im*  has  r:iii«;i«d  th**  >«t\  in*  nn  >aii| 
route  to  be  j»erf'»riiied  sim-e  duly  1,  issj,  ^nil  •  •  •  |,.,^  j,.|i,|  ),jj^ 
carrier  forsai<l  si-rvire."     Tliisi'VJiliMii-i'  wit'.i  somh- nilin  n  I.iiiii-  fu  tin' 

circular    ri*;:illatintis    «d'  OrtolMT    l"i.    1SM».    \\;|k    imt       Mlntr    ?|'f    .\lHl".»r 

nheii  hi'  ih-i'lint'd  to  ii'itity  a  ii:ii:iih'i*  m  t.ixm  ••!  :  hf  i!.i'!ii -ut.  I:  .•* 
pn»iM"-r  that  In*  NhiHiM  havi-  an  u|i|Mift  units  tn  1  ii:!<.:.|.|  .;il  :i:,^  >\,,\  m|  »,.  . 
eviileli**!'.  if  :iny  Im*  jui'si'iilid.  i  In-  ;n'lin:i  1.1  iln-  Auijili".  •:  h  lis--  •  ^ 
to  certily  n  iMl.ini'i*  ilih*  llii*  i-hiini.tnt  ini  -i-i  \  H'*-  )•:!••;■  in  f  i.i-  il  !•••  .•■  'm- 

Snl>e(>|iria«!.   >'I»ti  liilr-l     l.'i.    js^J.   .>    ntirni"!.       '1  ih-    il^iil    Mt    ri,«-    ri.i.:i 
ant    to  <'«'liJ|ii'h>.lt  JMii    fni'    ^r|\  :i-f  sjiM'f    >ijiri'rMlM:     I  "1,    I  >>■_'.  •lijM'MiU  •  h 

the  «pi«'stions  of  ta«l     wliirli  .ur  not  ili>iin«-;l;.    ^h  iwri  .  \\  Immi   hr  ixr 
cuti'd  the  >ubiMtiitiiirt.  and  lit   his  pi-i  r«iMii;ini'r  mI   .^ii  •.. .    ni:i' 1  :t.  .ind 
on  anv  olh»*r  i*\idi*iiie  albftlnu  i!>  \alidiiv. 

In  onb'r  that  iln-  Auditor  ina\  n-  txamini-  tIm*  ^ni«  i-n.  iijmii  thr  juin- 
dples  of  law  >tat*'ii.  :iih1  wjili  till' adilitiomil  t-s  idiiifc  ini'nlii>niii.  hi>;ir 
tion  thu<  far  as  to;ili  maili-rs  rrlatiiiL'^  to  roinpfn>aiioii  sJn'-r  SrptrnilM*r 
15.  iS'^li,  is  reversfd.  Tin*  i»iiirinal  pontiac-tor  an<l  -.iiiicontr.nfnr  will 
I*  n«»tified  of  till' ai'tion  of  this  OIVum*.  so  tii.it  ihiv  mav  In-  ai:.iii!  hi-.nd 
by  the  Auditor  on  all  i{Ui>stions  ri*mainiii;;  to  in*  ilispusnl  nt'. 

Trf.asi'rv  I>i:rAnTMr.M. 

Fit'^t  ('iHHjifr'"ll»  t's  Otl't . ,  .Innnifi'jj  \\K    1  s^  ;. 
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CONSTRUCTION  OF  SECTION  3477   OF  THE   REVISED  STATUTES,   IN 
GARD  TO  ASSIGNMENTS   OF    CLAIMS   AGAINST  THE   UNITED   STATEfi 
AND  IN  REGARD    TO  POWERS  OF    ATTORNEY,   ORDERS,   AND  OTHE 
AUTHORITIES  FOR  RECEIVING  PAYMENT  OF  SUCH  CLAIMS.— CLADWI 
ASSIGNMENT  CASE.* 


1.  Section  3477  of  the  RevisiMl  StatuteH  ia  upplicablo  to  accounts  for  definite  snnif  <3 

money  due  upon  contract  or  by  operation  of  law. 

2.  This  section  is   equally  peremptory  in    reqairing  that  the    power  of  attoms; 

therein  mentioned  must  be  executed  '*  after  the  allowance  of  the  claim  ^;  and  i 
sf  ems  reasonable  to  conclude  from  the  whole  act  that  the  allowance  of  the  claiu 
and  the  a.scertaiuinent  of  the  amount  due  is  the  essential  demand,  and  that  tli* 
recital  of  the  warrant  is  required,  by  way  of  proof  that  the  claim  has  been  alloir«4 
by  the  accounting  officers. 
Besides  this,  the  statute  makes  a  valid  power  impossible  in  a  case  when  uo 
raut  is  to  be  drawn. 

3.  The  reference  in  United  States  r.  Gillis  (5  Otto  407)  to  certain  claims  which 

excepted  from  the  operation  of  the  statute  because  liquidated  by  being  anditodi 
sho^s  a  clear  reco<;nition  of  the  principle  that  the  express  exception,  in  tlrt 
statute,  of  claims  that  were  thus  liquidated,  netratives  any  inference  that  otiMr 
than  audited  claims  can  be  within  that  exception  because  of  the  dofi^Tee  of  ecav 
t-ainty  that  may  characterize  them;  and  in  Spofford  r.  Kirk  (7  Otto  484)  the 
court  evidently  desired  it  to  be  understood  that  the  nature  of  an  unaudited  c1aiii| 
and  the  question  whether  it  wiiM  disput'Od  or  undisputed,  certain  or  uncertain 
in  amount,  were  in  no  way  material,  and  that  the  statute  was  equally  operatifi 
against  the  aNsij^nnieut  of  an  uuau4lit<>d  debt,  no  matter  how  fixed  in  amount  M 
against  the  assignnieut  of  any  claim,  '*  however  arising,  «)r  whatever  its  natars.' 

4.  This  ruling  is  not  new.     Tlie  suthciency  of  kucIi  power  of  attorney  was  queHtioned 

(in  view  of  the  opinion  of  the  court  in  United  States  r.  Gillis)  l)y  the  SeconA 
Auditor,  in  a  letter  addresm^d  by  him  to  the  Secuntl  Comptroller,  July  II,  1876^ 
and  as  early  as  November,  lf78,  the  rule  that  such  powers  were  not  snfBcieiit 
authority  for  receiving  money  due  for  supplies  under  contract,  or  on  other  afr 
counts,  was  eulbreed  by  the  Second  Auditor  with  the  approval  of  the  Second 
Comptn)ller ;  and  after  the  rule  had  been  enforced  a  few  weeks  all  iudicationi 
of  serious  inconvenience  di.sap])eare<l. 

5.  Cases  in  which  the  attorney  nnikes  no  claim  ius  an  assignee  cannot  l>e  distingaiBlicd 

by  an  4'xaniination  of  the  instrument  containing  the  power  from  those  cases  il 
whieli  the  att(»rney  claims  in  his  own  right  a  part  or  the  wludo  of  the  balance; 
nor  doeH  the  statute  make  the  sufficiency  of  the  power  of  attorney  as  an  authorit] 
for  receiving  ni<uiey  depend  \\\un\  that  question. 

6.  A  nake<l  power  is  as  clearly  within  the  words  of  the  statute  as  one  that  attempti 

to  convey  an  interest. 

7.  By  General  Orders  No.  116  of  the  General  <»f  the  Army,  made  September  'ir>,  1882»  tq 

direction  of  the  Secretary  of  War,  paragraph  1664  of  the  Army  RegulafioDS  li 
amended  to  read:  *'  1()<>I.  An  assignment  or  a  i)Ower  of  attorney  executed  befon 
the  ac(!Ount  or  voucher  to  which  it  pertains  hiis  been  audited  by  the  accountiii| 
officers  of  the  Treasury  is  not  sufficient  to  authorize  payment  1o  an  uBHignoi 
or  attorney.  Disbursing  oflieers  will  therefore  make  payments  only  to, and  t«k< 
receipt  r»f,  the  party  or  parties  to  whom  the  money  is  due  from  the  United  Statei 

•NOTK  BY  FiKsT  CoMi»TiiOLLKR. — The  questions  so  ably  discussed  in  the  foregoing 
case  were  als4>  considered  in  ''Claims  Assignment  case,"  3  Lawrence,  Conipt.  Dec.  19 
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THiPD  nil  ai-i-<niiit  '\s  }»n*M'iit<*il  tiv  an  imlit  i«lM:»l  wtin  it  imi  known  to  tln'  ili*>liiirM- 
iiiij  oflitvr.  ili»*  I.'ktttT  u  ill  n*i)iiiri*  .sii'li  I'vnlfinr  ••!'  i(li>iirii\  ;»'»v%ill  Hfi  iin-  thi* 
(lOVrrDiiii'iit,  a«*  wi-H  a*  liiin«iilf  a;iaii»'«'t  !<»-.■«," 


Skchm*  Comitijollkii's  nrriri:, 

SiB:  Kcrerriii^  to  your  iiH|iiiiy  in  n*;r;nil  ti»  tin-  riu'lit  to  niiiki'  p;iy- 
wnt  tu  attorneys  in  c';isi's  \vlM*n»  a  ;:i'niM:il  powt-r  of  attiirm-y  is  vw- 
(Dteil  by  till*  (.'laiinaiit  licforr  tlit*  allowaiici*  i»t'  tIh'  t-iaini,  1  n'<|M>rit'iilly 
present  tin.'  following  I'tiii.sjiliM-atioiis  : 
•Shortly  after  tlo-  ]»assam»  «»t'  tin*  art  «»r  rrlun.ny  -•!.  \<i :  *  lo  Slat., 
irO], tbe  iM)sitioii  was  taken  that  the  act  was  not  apiilii'.iMi*  ti»  accumits 
ferdeliniti*  snms  of  inoni'y  (ln<-«n|»<in  iMiniiart  or  )»>  «»|M'iaiioii  of  iau;* 
IwitsiiuM*  tlii»  ili'risimis  of  tli«*  f'nitiMl  Slati'^  Siijiii-siu- rti.iri  in  TiiitiMl 
States  TM,  <ril]is  ainl  in  Sjiolloril  rs.  Kirk.  I  iliink  ii  in  iint  attf.np'i-il  to 
maintain  that  iiusit ion.  It  has  remit ly  iicr;!  |iri>|M»^«i|  thil  ihi*i<*ai«* 
('kilns  that  are  not  ri-<|ini'eil  to  In*  atlJii^tiMl  'h\  ;  hi- a>-i'iMMi!iii.r  oi1ii'ii> 
'"Iiirli  may  be  pai«l  to  oim-  h<»hlin;;  a  ;;<'HiTa!  po.Mi-  ni"  .iiIoiim-;*,  ami  it 
isargnwl  that  a  (pnirti*rina>t«'r  i»r  payiii.i'^trr  p.i.iy  p;i\  fo  aiti»!nr>>.  in 
(lUie$  when  .such  cour.sc  couhi  not  lie  takt'n  if  tin-  ^.iimc  .ei-ount  "^houM 
bealloweil  l»y  the  account iti;;  otlic»-iN. 

The  ar^rnnient  in  support  of  this  pnviiinii  ir^f-  -  .!il .  "Hi  a  "^iippn**! 
tii)n  or  assnnijiti"ii  that  i-laiiii.N  or  ih  l»T>  p. ml  1»>  .i  «1  -■  n.-in^  oiiiiti  arc 
not  daiins  or  4l«'l»*s  tiiai  all' i(Mpiii-«'il  ;•»  !>••  amliicd  !•>  ;.i  jccoiniini;^ 
oftittTs.  a  siij»p«»siri*»!i  tint  i'i  without  t«»nii«lati«Mi.  hn  ri--*- 'Vt'i^  iljini 
that  can  be  [laiil  by  a  qnartciinasirr  mii^it  In*  auiht'il  l'.\  iIh-  :n<«iinil- 
inj:  i)liicer>,  cithi*r  before  or  after  payi.ifnt  i-*  I'laile.  If  liu-  p.i\!iniit  Is 
iile;^ally  nia«le.  or  niaile  to  a  wr«»tii:  p;iiiy  «tr  upon  i:jN!Mii«ieiii  aiHln»!ii\, 
it  iM.TOsnes  cjia  !■;;•, I  bh*  by  the  ae.'oijiiiiii«_i   ulticei^.  b»ii!i  :«»  tin-  ipi.niei- 

■  XmTK  I»Y  III",  ri;.-!  i  uMiM  !:•»?. I  »■ »;.  t'l  \'*.  '  tij-.  <.i»l'.'  •:  |.  H"A.iii!.  N.  V, 
Fra'^ri' I' Pfji  •It'..  :;'.hi -.  i!'ii.li-il   Im  l-«7;'«.  \\  «.!•»   'j.-M   i'm!  •■  ili-    j../r.  ■'•■.%.    I»\  ii.i\Mti-iii 

I'Ditt^l  SraTi's  <iov»  riiiii«-iil  i«  \nii|  a^  a:;;n!:'.T  |n!iii'.t  |im  .  ."'  .i  ■•!  lli.ii  ••  it  !•<  ai-*!!  in 
<hivi-t  violn-ii'ii  ni  rhf  art  •i!'Cii}i;:r««'»  i»r  I'riiicaiv  •-'•■.  l-ii5.'  !.'•%.  "ta! ..  ;ttT7.  «  It 
wjMi'i*!  i»ti:  M«  i!'  jii-f-iaM'- tli.it  this  <.r  lUiti- \\.i««  inttinliil  ii»il-^ti«'\  ;»  \vi-.i-  mli- i»t"  piili- 
lift  [i«flifv.     It  riMilain^  tj»>  laiiLinau''  itnli'iitin:;  sinli  .i  puiin'Hf. 

If -^ilarii--^  fnii]il  \tf  ai-i-ii;  4'.  iliM«-llirt  iii  pr-iili''-  'amuM  In  :  ;i!i(i-«-.  I'iirv  wpmIiI 
*ifl»:U  U- ]iMri.h.i«»-fl  at  li«-,iv\  •li-^t  nuiii>.  at.il  |]|i*  ulmli-  i.inil  wnii'ii  sw.ntii  wiili  iiu-n 
i<pecalalin;;  on  tin-  ti»  n'o-^itn-.-.  nroni«t-i>. 

In  Tri«r  r,  I'liiM  .-Jl  \ValI:ii-i-.  III-.  :r  apin-.niMl  ili;ii  iIm-h  -Aa-  j»i  a-^i  ;nifnii:  nf  a 
dffiiiiie  pan  of  a  t  laini  a;:ain>t  tlM-l'iilNil  Slat*".,  rli--  annmni  nl  w  lii.-li  rlaisn  \^as 
lii«<l  ab<^i]nt«  ly  liv  an  ai  t  of  ('••ii<;ri-^'>.  Vi-t  (In*  liinit.  rft'iiin;:  to  that  i-l.iiin  and 
The  act  of  JVltriiarv  -ix^  I-.V: .  I,'i\ .  ?^at..  :il77  .  i|i-ilai«Mt  tha?  it  was  '•  latallv  aa\«'i»*»' 
to  the  claim  of  ;i  lieu  "  «  n-aifil  hy  •<iirh  a'..'»»;;niii«ni.  It  thii'*  sitims  iliai  iiinhi  i!ii» 
statntt^  uu  ah«ii;niii<*ijf  i^  voiil  v\v\\  t!ioii;:ii  tlii-  ai/i'>'ir// of  :h- claini  i^  ili-«ii|nlfl.\  ti\i'<l, 
definite,  ami  not  ft»ntrt>virtvil.  'I'ln'  luiiniplivH  iI«m'mIi<1  mi  tin- ti  \  ma>  ntiw  In*  n*- 
gardwl  AN  th''  law  refii^jnix**!!  l«y  tlii-  t'oinptmUrr'*.  Th**  i»pini<in  nl  »h«-  **olirit«»r-<Jt*n- 
eraJ  of  Jud«:29,  l^^-^i.  rlimMi^M's  the  naiiie  NuhjiTi  with  ^ivat  altility. 
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master  and  the  party  wrongly  paid,  aud  if  the  aiuonnt  can  be  and  is 
recovered  from  the  party  wrongly  paid,  tbe  quartermaster  will  then  be 
relieved  from  the  charge. 

The  argameot  in  support  of  this  position  ignores  the  fact  that  claimfl 
pai<l  by  a  disbursing  otticer  must  bo  passed  upon  by  the  accounting 
officers;  that  the  action  of  the  disbursing  officer  is  not  final  and  does 
not  partake  of  the  nature  of  a  decision,  and  that  it  is  merely  a  payment 
made  at  the  risk  of  the  disbursing  officer,  who  pays  with  a  knowledge 
that  his  a<5t  must  be  approved  or  disapi)roved  by  the  accounting  officers. 

Stress  is  laid  on  the  words  of  section  3477,  Kevised  Statutes,  ^*  after 
the  issuing  of  a  warrant,"  and  on  the  injunction  of  the  statute  that  the 
power  of  attorney  "must  recite  the  warrant," as  if  such  specitic  uieiition 
of  the  warrant  afibrds  ground  for  concluding  that  the  statute  is  not 
appliciible  to  any  case  where  a  subsequent  formal  warrant  on  the 
Treasury  proper  is  not  required. 

But  issuing  the  warrant  is  not  the  only  prorciiuisite.  The  statute  is 
equally  peremptory  in  requiring  that  the  power  must  be  executed  "  after 
the  allowance  of  the  claim";  and  it  seems  reasonable  to  conclude  from 
the  whole  act  that  the  allowance  of  the  claim  and  the  ascertainment  of 
the  amount  due  is  the  essential  demand,  and  that  the  recital  of  the 
warrant  is  required,  by  way  of  proof  that  the  claim  has  been  allowed 
by  the  accounting  officers. 

Besides  this,  the  statute  makes  a  valid  i)ower  impossible  in  a  case 
when  no  warrant  is  to  be  drawn.  The  requirement  of  the  statute,  that 
assignments  and  powers  of  attorney  shall  be  void  uidess  executed  "after 
the  allowance  of  such  claim,"  is  a  strong  indication  that  disbursing 
officers  are  not  to  ])ay  ui)on  powers  of  attorney.  The  Treasury  needs 
l)rotection  against  frauds  as  much  when  the  claim  is  presented  to  a 
disbursing  officer  as  when  it  is  presented  to  the  accounting  officers. 

Many  arguments  are  on  file  in  this  otlice  attempting  to  i)r()ve  that 
the  statute  does  not  include  a  claim  which  is  certain  in  amount,  but  I 
am  not  aware  that  the  position  was  over  before  taken  that  a  power  of 
attorney  may  be  good  when  the  claim  is  i)reseiited  to  a  disbursing 
offi(!cr  which  would  be  void  if  the  claim  was  being  audited  by  the  ac- 
counting otlicers. 

There  is  a  disposition  to  treat  rulings  recently  made  on  this  ]>oiut 
as  a  new  departure  from  s(»ttled  practice,  and  there  is  a  tendency  to 
treat  the  question  in  cases  where  the  attorney  claims  no  interest  adverse 
to  his  client  as  one  of  minor  importance.  But  the  ruling  is  not  new, 
and  cases  in  which  the  attorney  makes  no  claim  as  an  assignee  cannot 
be  distinguished  by  an  examination  of  the  instrument  containing  the 
power  from  those  cases  in  which  the  atforney  claims  in  his  own  right 
a  i>art  or  the  whole  of  the  balance;  nor  does  the  statute  make  the 
sufficiency  of  the  power  of  attorney  as  an  authority  for  receiving  money 
depend  u])on  that  question.  The  pajiers  filed  in  cases  in  which  tbe 
attorney  claims  to  have  acquired  an  interest  may  be  precisely  similar 


to  the  j*jiiH*r.s  |>n?s«Mit(.Ml  by  :i  tii.sinti  ri'.Nti'iI  ;ittiMin'\.  ami  in  imi-  u!  tin* 
oases  <»f  \\\k\  tVuiiu-r  I'lsiss  flu*  attMnii'V  iii.i\  iflv  on  an  jniplii'il  aiTfi* 
uif^it  iVir  :i  n-asunahli*  jhti  i*nta^<*  as  \\\^  ii-r:  in  .mofliiT.  «»n  an  ••xpn'SH 
a^p.f  merit  in  writin;X  n<»l  DNmI  tir  |in»srni«M|  im*  mh-Ii  rfas4»nal»!i»  >*••«•; 
in  ii  third,  «»n  ii  writliMi  a;:riMMMfnr  loi  a  ^|n*.'ifii-.l  iM-nM-ntairi*  a*t  his  tV-f ; 
aixl  ill  a  tniirth  r.tsi*  a  written  in^rriiint'iir  nut  )>i«'^<*nii'i|  ni.i>  1m*  r*'h'i*ii 
4»:i  (IihI  intiMitliMl  a.N  a  trait  «fiM-  i»r  iIh'  \Nii>>!i«  r]  ii;u  ti>  tin-  ati(>rni*\  tor 
value.     (Trist  r.  rhii«l.  I'J  Wall.,  111. 

Th»>  cas4?  |»n's«*nTi*<l  h\  a  ili>lnti'ii'.^tfil  ;irr«.!i.r\  i^  no  Ir-.*.  uiihin  tin* 
r«r?itn«*tion  ul  tIm*  .^stalntr  rliaii  iIiom*  .linixt-  rii«-ri'«-«l  t-»,  ami  ;l'  paximnl 
i-an  Ih^  niadi'  on  tli<*  naki*<l  pourr  in  •imii  a  <ms«-.  it  aiujIiI  -.ri'iii  that  tin* 
whoK»  obJi'Ct  otllif  >tatnt«»  i*an  Im*  tlr.\artiMl  liv  ^iipjui'-^iisu  >«»  iiumIi  <»t' 
the  writinfjs  as  n.-latrs  ti»  an  a'^siLrnniri.t. 

In  ii  case  \vln«n*  lln.»  alt«n'mv  rlaims  to  Im-  o\\  m-f  ot  tin*  tl«l»i  oi  ot"  a 
|>eri;*»ntap.»  tlh*ri'i»n,  a«lvi*r>r  to  Ins  rlii-nt.  1  ijo  not  think  aii>  oni*  at  all 
conversant  witli  tin*  >ul»j«c-t  wimM  aininpt  to  .iru'ni'  in  tavor  <i|*  his 
rijrht  ti)  ro«*eivi»  the  niom'\  1»\  \iiluf  of'  In^  alh-ufil  nowrr  of  attorm*v; 
yot  a  uakeil  jiowtT  is  a>  I'lrarlv  within  tin*  .\oi«N  of  the  >tatiile  as  one 
that  attempts  to  eonvey  an  iiiteri'si.  I  tliink  also  that  tin*  daii^^er  ot' 
ineouvenieiH.-e  resnlriny:  iVom  an  ailhfiemi-  to  the  eon>tnntion  yi\en  In 
the  statute  by  tIm'  Supreme  r.niii  is  not  a^.  ;:irat  as  sei'tn.^  lo  In*  appn*- 
herifled.  The  >uliiiieMi\\  ot' siirli  power  ot  .iitoi  iM*y  was  «pii*s!  ionnl  in 
vifW  of  thf  opinion  of  till- iniijt  in  I  ii!ii-i|  >!.itr>  /a.  (iilli-.;  I»\  th.'  Sre 
oiH.l  Amlirm'.  in  a  l"i?«*r  .iiiilif»i-il  i»\  lii:ti  to  *\\\^  oMu f.  .tul\  II.  isjs 
aiicl  as  i-arly  as  NtiVfmbiT.  isT'^.  thi*  inlfthii  ^H'ii  pii\\ir>  wiii*  not 
sutlieient  aiiTlniiit\  for  r»'e«'i\in:;  !iioii.\  chir  i.ii  -aiipli"  ^  irnli-!  i-mifiaet 
or  on  other  at-eosiats  v^.i-  «':ir«irrrii  i»\  ;:n-  S.  i«i:i«I  \i:.|iimi  \\:tM  the 
appfoval  i»f  Till-  oini'i':  ami  alT'-r  I  li*-  !  n!*  ii.nl  n-i-.i  ••iil.»i  «•.••!  .i  it-u  v.  i-.  k^ 
fill  iTuiie.njnns  of  Ni'j  ioii>  ihi'oiivi'ui«'n'i*  ili^.-ipin-. ;!•■«!. 

Tiie  fojjowni;^  ho?«'^  ot    niliiii:  -  ••!   ihiNoill.r.  :m  "!••  m    ii-iiion  in  .n 
i-"iiits  .sfiih'tl    by  tie*  ThJHl  Aihiiioi.  \\,l!  A\^n   «.h'«A   tii:!i  :Im*  'ji'i-^fiini 
U  iiot  new  : 

Atb-r  tie-  ileei-^ion  of  tIm-  Smi»M':ii«-  (   '»:..'   \\\   I"  ii;l''  1    ."»!  i{«  >  »  ^.  t  iilli"*, 
.l»l«l  b-'fiin*   •MMII.r    a<l^i>r'l   «»r    I  III-   l.liMl-:    I't   >».»  »ll  »l"l    /•..    I\.:'a,   li:!^   ■•llirr, 

L.ivini;  ninivr  «'on<iili'iatioa  a  jioa.  i  ni  .imommn  i'm-i  hiimI  h\  t 'ii.i'im  i*n 

ft  •  •  < 

I*.  Sp.ii«l<.  eoii!iaei«tr  t'nr i|i :Ml-i:i::  in  t  »ii-'Miii.m  l'.\  i-i .  \  ii  «n:  i.  .ip point 
\y.X  I-.  (.'.  Inu«  rsojl  fom-  ot'  his  boinl<.isi»!i    ii>   .iitm  nts .  ti»  iim  ii\  ••  ^:irh 
fiiiiil.>  a>   ina>   bi-eome  due   fof   woik  tlniM*,  h«-i>l  \\\  \\  in  \:<-'   ol    the  iin 
cvrtain   iromiiiion   ot    the  aii;nilMMiioiis  .imi    luiniu^   on    ilir    •iiir^tion 
wlii'diera  p«n\«*rof  attortit\  to  eolhet  an   nn.imliinl  •h-li!    :ij;nn^t  tin* 
I  iiited  .Statfvs  i>  v;tli«l.  titi*  < '«niipt  loili-i  '•.uiM  'im;  lit-  n^i;li«'«l  n«  i»'«'»m 
meinlin;;  that   payment  bi*  taade  tliioii^h  lie-   a^ni*  u  lit  ii    ii  miL.hi    be 
iu;i4l«*  direetly  to  tin*   prineipal:"  that    in  view  o|    iIm-  milnalnHiN  eon 
tuiuHl  ill  the  correspondi*nee  subtnitlrd   that  tin*   piwrruas   ini«"mled 
l« eonvey  an  iiiter».»>ti  "the  re>tri«'li«Mis  of  sretion  .m.W  ot'  the  KeviM'd 
Statutes  ai'e  Mich  as  to  jawciif  thv  attorury  tmin  aei|iiirili;;  any  r\j;\\ls 
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by  virtue  of  tbe  power  adverse  to  those  of  the  ori^nal  contractor.'' 
(Vol.  40,  pp.  613,  015.) 

November  22,  1878. — In  regard  to  a  power  of  attorney  from  the  sole- 
ties  of  Brainard  &  Bice,  contractors  for  dredging  in  Hampton  Bivery  Vir> 
ginia,  and  in  the  harbors  of  Washington  and  Georgetown,  said  contraet- 
ors  having  failed  to  i)erform  the  work  nnder  their  contract,  it  was  h«ld 
''that  a  contract  cannot  be  annulled  as  to  the  firincipal  and  remain  in 
force  as  an  executory  contract  as  to  the  sureties,  and  that  the  power  sab* 
mitted  does  not  warrant  payment  to  the  attorney.^'  (Vol.  40,  pp.  641-643.) 

July  15,  1879. — In  the  matter  of  a  proposed  arrangement  between 
Hubbard  &  King,  creditors,  and  Larkin  &  Patrick,  contractors,  it  was 
held  that,  since  the  decision  in  the  cases  of  United  States  vs.  Gillis  and 
Spoftbrd  vs.  Kirk,  the  accounting  officers  have  not  felt  authorized  to 
allow  payments  to  be  made  to  an  agent  where  they  might  be  made  direct 
to  the  principal,  although  the  practice  had  formerly  been  otherwise  in 
certain  cases."    (Vol.  41,  p.  507-509.) 

November  11, 1880. — Power  of  attorney  from  W.  B.  Ilugus,  contractor, 
to  deliver  fresh  beef,  hay,  and  wood  at  AVhite  Biver,  Colorado,  to  Joseph 
B.  Adams,  *<  to  take  cliarge  of,  manage,  fulfil,  carry  out,  do,  and  pei-fonn 
and  com])lete  all  contracts,  agreements,  and  undertakings  I  have  made 
or  entered  into  with  the  United  States."  It  was  held  that  thie  pro]H>8ed 
transaction  was  intended  as  a  sale  and  transfer  of  the  contract,  and  that 
as  such  it  is  expressly  i>rohibited  by  law,  and  would,  if  completed,  annnl 
the  existing  contract ;  that  the  United  States,  by  assenting  to  it,  would 
release  the  sureties  on  the  contractor's  bond;  that  the  United  States 
officers  may  not  recognize  Adams  as  the  contractor,  and  that  said  offi- 
cers must  look  to  Hugus,  settle  with  Hugus,  and  pay  to  Hugns.  (Vol. 
43,pp.  ;328-3;M).) 

March  7,  1881. — Power  of  attorney  from  Pardessus  &  Anthony,  con- 
tractors, to  F.  B.  CoHon,  "  to  collect  all  money  that  may  hereafter  be- 
come due  to  them  under  their  contract  for  dredging  in  Noi-folk  Harbor." 
It  was  held  that  the  purpose  of  the  j)ower  appears  to  be  to  transfer  to 
Golton  an  interest  in  the  contract ;  that  any  attempt  to  make  such  trans- 
fer is  in  conflict  with  section  3737,  Revised  Statutes ;  that  all  payments 
should  be  made  as  money  due  to  the  original  contractor.  (Vol  43,  pp. 
615,  616.) 

,May  5,  1881. — Power  of  attorney  from  John  J.  Shipman,  contractor, 
to  Jonathan  Magarity,  between  whom  a  controversy  has  arisen,  each 
claiming  the  moneys  due  under  the  contract  in  his  own  right.  Held 
that  the  power  of  attorney  in  question  cannot  operate  as  an  assignment^ 
or  give  to  Magarity  any  interest  in  the  contract  or  in  the  pay  due  or 
to  become  due  thereunder;  that  the  contractor  could  revoke  the  power 
at  any  time,  and  that  he  is  the  only  party  to  whom  the  Government 
may  make  payments;  that  so  long  as  the  contractor  fulfils  the  contract 
he  is  authorized  to  receive  whatever  money  may  become  due  nnder  it* 
/  Vol  U,  p.  67.) 


Potters  of  A  ttornei/ — Claimit-AHsiffUMcnt  (  'hhi:  \  I 

The  act  of  February  20,  ISTi't,  siM'tion  .'i477,  U«*visi*d  Sratiitrs,  has  Ih-imi 
coDsidereil  by  tlu»  Siii»nMiie  Court  ot'llit*  I'niliMl  States  in  tin-  following: 


Id  the  United  States  nt,  (rillis  (.l  Otfo,  loTi  tlio  plaiiititV.  rlaitniii::  as 
assi^^ee  of  Hyan,  sued  iu  the  r<ini't  of  (*laiins  tor  iiiDUrys  on  di*)i<iHit 
in  the  United  Slates  Treasury,  as  iiroee4'd>  nf  i-oitiui  f'a)itun*il  b\  fh«- 
military  f4>rces  of  the  TnitiMi  Statrs,  Kyan  liavin;:  assfntril  tti  the  .it- 
tempted  assi^cnnient  and  to  thi*  ('oinni«Miri*in*Mit  of  the  :ii'tlon. 

It  was  held  that  the  art  i»t'  Frbru.iry -<i.  I'^.VJ. 'M'\«T|»ii-d  t'nmi  it-* 
sweeping  provisions  eertain  elainis  which  wen*  Ii«|uid.iti*d  [tliat  :^. 
aoditetli  and  for  whirh  warr.mts  wvw  dr.tuii":  that  lh*'aci  **ro\(r> 
all  elainis  apiin>r  thr  I'liitt'tl  Statr^^  in  rvcry  tril».in.tl  inwhiih  thi',\ 
may  Ik.*  asM^rtmi":  that  tin*  avsi^nim-nf  was  \t»i«i. 

Iu  Erwin  rn,  Tnit***!  Start's  7  ntt«».  •l'.»ll  iht'  rlairn  wa^  .lUn  toi  Mm- 
proceeds  of  eapturt'il  ctMton.  It  ua>  hchl  that  Ihi*  riaini  |m>m'i1  ti»  iIh* 
a8.*^i^nee  in  bankruptcy. 

Iu  S|>offor<l   rx.  Kill;  -7  Otfu.  \<^\,  wlm-h  wa-i  an  appf.il  Irotn  a  pidi: 
men t  of  the  snprenn*  court  ot'  th<*  Ih'otrict  of  ('uliunbia.  rhc  plaintitl 
i»uod.  chiiinin;;  to  be   a>si;^:ici'  n!'  a  put  of  ilic  pidi-immU  oi  a  claim  l<»r 
supplies  furnished  the  Aiin\,  iind   tnr  d.inia;;:c«i  .sn^taiiicd    by  nM>.n:i  oi 
xnilitary  occupation  c»this,  the  a>sii;nor>  piopcrix. 

The  court  said  ot'  thi*^  statute,  the  act  "ih-chiies  that  alt  tiaiiNiM- 
and  assignments  tln-reairir  maih»  n.  .t:i\  «lalm  upon  tin*  •  niJ'd  S;  iii  ^'* 
shall  i)e  absobil«l\  null  .md  \«iii|.  ••!;  Anuid  >erm  ihi|i..s-i!iir  ;.»  u-r 
lanijua^^e  more  rieMpre!n*nNi\  r  than  iii^^.  It  cniu"  ie«<  ;ili!vi- li  „..i  ui'i 
ef|uitai»lf  as.'^i;riiiu«'iiis.  It  inehidi-s  pnwi-r^  of  atim  ih\  ,  niili-i'«  ni  •iImm 
antli(U'ii\  for  reeeivin;:;  |M\ment  t»t  aii>  ^iieh  el  hmi^.  ••!  any  pn  «u 
share  thereof.     Ir  striU«*>i  at  i*ver\  ihiiv.ifise  inh-n'^t  in  u!i.iir\  ••.  !«»im 

«IC'<|Uired,  and    itieapaeitates    t  r*  ru  ihiinhmt    ti^mit    tht     (,->>,  i  nnn  nf    liMii 

i;rt'atin;r  an  inti*ie>t  in  the  claim  in  aiix  iMJiiU'  tii;in  hiin^i'lt":  ;iiid  n  l<  r 
riu;Z  to   the  cHsf  i»f  the    Tnited    State*,  r.v.  diih-";,  th«*   enai!  N.i!d:-"\\«' 
then  eonchidt'd  that  it  embrat-etl  r/v/-// claim  auain-^i  tin-  I  niTi'd  Si.ii.--. 

m 

hoicf-nr  ft  ils'tuff,  ii\'  whatever  nature,  ami  wjnu'exer  an-l  v\Iii'm'\«i  pie 
fiented."  Ami.  appareiitly.  to  empii.tsj/.*'  iis  disapproval  •»!*  tie*  idi-a 
that  tliei*' mi;;ht  bi»  unanditiMJ  ai-*«nnit>  nr  th-bts  air.iia*.;  thel'uiied 
States  that  ufre  not  clai'n^,  b.Mvri^ie  they  -.v.^re  lepiidalf  1.  m-  b.«i- 1  is- 
they  weie  ch'tinitt*  and  i-ertain  in  anmuiit.  the  eimrt  u>«'d  the  \\«M«i 
''debt"  inrerchaii^Xeablv  witli  tiie  \vt»r«l  ••claim."  In.eidition  to.s.iNiui: 
"every  claim,  ho\vev«*r  ari.sinir,"  it  said,  ••  it  is  hanl  to  see  Ihia  the  tra:j>- 
fer  of  a  li**^/^  can  be  of  no  torce  as  brtwera  tin*  tran -terror  and  liie 
debtor,  and  vet  etteetive  ;i<  bctweiui  tie*  en-  iitor  and   hi^  a^.^iiirn  'c"" 

4 

In  McKni;:ht  rx.  L'nited  Slates  ;/^  «);to,  17'.»  ,  the  sum  of  .i<.;o,i;7:i.«i'*. 

*  II  iijiNt  li«'  a|i{iar«'!if  that  tlii*  iMiiiih.itii  l.iii;:-i.i_:«*  \\  a-*  ;iiii  n«lt  <!  !••  i  ii.i'i;^!-  iIm-  •  '"ti 
«tnictii"i!i  vliirb  Ii.iil  tit  •••i  jn.it  M|Hi||  thf  •«t.i7iili*  1»\  < 'ii'u;ilinlli-r  \\  lii'lli  '•  ;.  .  i:i  ln"  •  :i 
^'nlar  of  May 'i.  1*.'.:    1  L.-iwrfiiN,  ('imijit.  l»ri..  'M  .••!     *".«l.  |iar:i;;r:i|««'  i .' 
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dae  from  the  United  States  to  Simeon  Hart  for  flour  delivered  by  him 
^t  an  agreed  price  in  pursuance  of  a  contract,  which  indebtedness  he 
had  assigned,  or  attempted  to  assign,  to  McKnight  &  lUckardsoii, 
vf'ds  afterwards  (January  G,  1S73)  audited  by  the  accounting  offlcera  in 
i'avor  of  McKnight  &  Richardson  as  assignees  of  said  Hart,  but  Hart 
being  charged  as  indebted  to  the  LTnited  States  on  another  account, 
tlie  Secretary  of  the  Treasury  ordered  that  $9,000  of  the  amount  be 
iieposited  in  the  Treasury,  virtually  to  await  the  settlement  of  Hart^e 
account. 

McKnight,  claiming  to  have  succeeded  to  the  rights  of  McKnight  A 
Kichardson,  brought  his  action  in  the  Conrt  of  Claims  for  the  $9,000. 
The  United  States  claimed,  by  way  of  counter-claim  in  the  action,  the 
$21,675.68  that  had  been  paid  to  McKnight  &  liichardsou.  The  oonrt 
denied  the  counter-claim,  not  because  of  the  sufficiency  of  the  assign- 
ment to  McKnight  &  Richardson,  but  because  the  transaction  was  com- 
pleted and  no  injustice  appeared  to  have  been  done  by  the  payment  of 
the  $21,675.68. 

The  court  said:  ''It  is  true  the  assignment  was  contrary  to  law,  and 
therefore  a  nullity;  but  there  was  nothing  contrary  to  good  morals  or 
conscience  in  the  payment  or  receipt  of  money."  ♦  ♦  •  <'The  as- 
signment, as  we  have  already  said,  was  wholly  void  (SpoflFord  r«.  Kirk, 
97  \J.  S.,  484);  it  conferred  no  right  that  the  United  States  was  bound 
to  regard.  The  payment  of  a  part  was  not  a  waiver  of  this  objection 
as  to  the  resi<lue."  The  court  denied  the  ])laintifrs  claim  for  the  $9,000 
on  the  ground  that  the  assignment  was  void  under  the  iM*t  of  1853. 

In  Goodman  r.  Niblack  (12  Otto,  556),  Albert  G.  Sloo  was  aeon- 
tractor  for  transportation  of  the  United  States  mails,  and  he  had,  prior 
to  the  passage  of  the  act  of  1853,  e;itered  into  an  agreement  with  Rob- 
ert and  others  by  which  they  contracted  to  construct  ships  and  do  the 
transportation  in  accordance  with  the  contract,  and  Sloo  was  to  receive 
one  half  of  the  net  profits  of  the  venture,  and  they  the  othet  half.  Sloo, 
Laving  subsequently  become  insolvent,  in  I860  executed  a  general  as- 
signment of  his  property  to  Cheever  &  Wiles,  and  the  question  was 
whether  this  last  assignment  was  void  under  the  statute  of  185;i.  The 
eonrt  said  :  '*  His  assignment  to  Cheever  &  Wiles  in  1860  conveyed  only 
bis  interest  in  the  profits  of  the  contract  which  the  i)arties  in  the  first 
assignment  were  performing  or  had  performed  for  the  Governraeut,'* 
The  first  assignment  was  made  before  the  inissage  of  the  act  of  1853; 
it  was  recognized  as  valid  by  the  private  act  of  Congress  of  date  July 
14,  1870,  so  that  Roberts  and  others  had  become  the  parties  having  the 
contract  with  the  United  States.  The  court  substantially  held  that  the 
assignment  to  Cheever  &  Wiles  was  an  assiginnent  of  a  claim  against 
Robercs  and  others,  and  therefore  not  of  a  claim  against  the  United 
States;  that  before  the  passage  of  the  act  of  1813  Sloo  had  transferred 
all  his  right  to  execute  the  contract  or  otherwise  deal  directly  with  the 
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l'^nite<l  Statf*>  a!nl  the  •ioveriiiiuMit  had  HMM»i:fiiziMl  thi'  a<"<iu!i!iii*iit,  <n 
that  R«»bt*rr<  ami  his  partiMTs  haii  Ihmmhim*  \\w  |»,irhi*s  \n  th«\  I'lmtrarr 
with  iLe  l.'iiited  5<tat«*s,  ami  that  Slno  iio  Imui^it  h.i<l  a  h'lr.il  li^hr  •»!• 
<-l.iini  aj[;aiii>r  the  <iii\('riiiii*'iit.  ('|>nii  thi>  ^loinii]  tht*  roiirr  hrM  th:ir 
an  rtjssi^^iiinent  of  his  riulit  to  a  ^h.iri*  ••I'tlM-  m-t  pruflis  \v.i>  im!  within 
the  prohihiti«»ns  ot'tlir  ait  nt*  \<*\,  ,\\n\  aUo  cxjtrr^sfil  th«'  i»|»miMii  [h:if 
H  ireiiei-.il  as<iy:iniiiMit  lor  th**  h«'iniii  nt  i'itM|if«ii<  liiij  iioi  iir.i-N^.inlv 
come  "withia  tlie  rvil  that  i'imi:i«->N  Hiuij^f  :ii  h!ij»jiii»«,h/* 

Tii»*  n't'«*mi«M»  in  I'mtiMl  Stjiii*>  »*.  liilii^  tt»  «M»ii.ii!t  r!.«;riiN  \\hn'li,ii«» 
^xcei»t«?«l  lVi»:n  the  npi^ratioii  of*  th«»  st.itiitr  Imtih^i'  lii|iiiii  ifiil  liv  hf  in  ; 
;iu«Iited,  shows  a  vU'.xv  nM'ii;;iiiiiiiii  i»t'  I'm*  iii!!mi|iIi'  f'l  it  tin-  «\jni'-.^  ««\. 
♦*ei»t.i«iii,  in  the*  stiitari*,  nt' rl.iiiii-i  tli.it  wi-ii*  tiiiis  lii|:nila*i'!  iMi:.if  !\  !•-• 
any  inteiviin*  that  o:h<T  thin  amlitiMl  cI.umi^  r.m  !»«•  withisi  tn  it  f\«'«|i 
lion  l»ei'an>e  of  tin-  lir;,^!!***  ni*  riTt.iint  \  th.i:  ni.iy  i*h  ii.u'trn/.*'  th«iii; 
iim!  in  Spotloril  rx.  Kirk  tlH'i'ourt  i'vi«|tM!|\  •h'^in-I  i»  in  i»  •  inHiifsiuoil 
that  The  njifnre  nf  an  unamlitiMi  rlaim.  .iti-l  Mm-  •,in'>:iM:!s  a  hrtiM  r  il  \\a>* 
«lts]*nte<l  or  ini(lis]iiiti*il.  rcitain  ni-  ii*i(«i!.i  n  tn  .I'tiniint.  wi-n*  in  no  was 
inart.'rial.  and  liiat  the  >tafiiti'  was  iMi!ia!l.\  i»|ii'raM\«'  .1:^.1111 -t  thr  a^sj;;!! 
luent  ofan  nnatnliti.Ml  i]cl>t,  no  inatti-r  how  ii\tM|  m  aiiioimt  a.^  auaiti.si 
ih-e  as>ijLjn:iiiMit  of  anv  rlaim.  ••liowi'Vi-r  an-^iii:^.  01  whatrstT  ii>  natinr." 

lint  wr  an*  not    h'tt  to  int'in-ni'f,  noi  to  ♦  m>mh  ;t,  wh.rii  thi*  ^nUii-rt  ot 
li'l'ililation  VN.j-.  ni»?  in  ii-...;:.     l;i  NlrKfis^li'  >.%.  l  !•!:•  •!  Si.iti-^.  thr  iiil»t 
;»tt«*!iiTil»-»l  to  -M' a»!i:ni'd    w.i>  t.'ir  ••nsi' ;  mI  p.i«"-««:   .1  ililiisifi-  «iii.mtits 
fA    liuur  «h-ilv«-UMl    at   ih-isiiiti- •■.•II' I  .n*i    1  .«:i-'-.  .la-l    •••••••lii'n  'a  .in  iiinl;^ 

|»'sri'«l  in  a!!  iMiri«'«ilai  '^  i\«M'|it  a^  i«»  lii'-  \  .i!.«li!  v  <•;' :  in-  a^^-'i-iiin  h»  :  t  In- 
a'.noiiiit  rl  iiiii«m|  wa^  ;i>  n-irai'i  aihl  a>  ili^t  ..nt  I »  !!.|ir«l  il«-.l  la  •  ):.•:  .nii-i 
as  anv  iji-ihaii'l  ran  w  •ii  Im-,  nn!*-^'*  Imimuhi-  i.t  .1  |i'«l  ..•!.  ni.  .•  \\  :ii«l.  •■!  jii 

'iaditUi;^.  .!!ai.   *:H'Ii!m;  .-.   tij»-  r,:^r   ;n     i   .j    n-.  '     .i.j     1  lir  I'nii     tli.il    •  •iMii-l 

<••'!■•  a  ill  I  >  .1  ^  :••  r  III*  <  Ml".  i-Mi;in-'s!'^  o'«'i  _•  1!  ■  .•  ».i  ;•  i\  iw.  1  «  l«»  t  '•••  •  mmiiI 
0-'  :he  litiiT  Will  laiM-  :  ii--  •■.«'«••  •»!!;  «.t  :  !.••  -j  it  1  «  . 

From   thi-M*   iiii'iij-*   iii«"   •osi.i  i*!«.!.    -«••.«.•    ::  •••n,  .: 'f'!-    li   i:      .n*   ir 

sTli«-riv»'     \NOnU    •»!"    r.H*     >!:r!i:r     .'l!-l'!'«      ••*••»•.      •' !i.ri.  1 1 1  im|     th  ill     •.'     th«' 

<  r'»v«-niiin-nT  ]\i.r  ^|»im  mIIx  }i|mv.i:ii|  i..i  Ii.  •-•  II'  ••:!••  1  ^;i:ti:i.  ami 
! in- ihM'i^iMiiv.  Ill'  riif  SiiM*«'!  I"  <  I'M'  1 '•:•■  T"  1  .r  •  •  ••  'i-i.'.!!  .1  1,  Tm 
<li»' •li>tinrr!«»n  iMii.-i.ih..  |»,j\iiMh:>  1»\  li.-*'!.!:  -  •.-.•  **:,'*\^.  \."\  !•  1  ;Im- 
i^H'"i\  tiiat  ttnlv  ilnnii;  i'll  m  li:- I'l'*--!  1' i...i^  .»..  •  ••  !  -i  •'  1:1  '..i^t* 
i»'-tr:iti'»n^. 
1:' Wf*  atTi'iiip:  •••  .i!'^:i»-  th  If  t  h"  II' ■•  • -M  t..   ••••:■:    ••:    ii«-i.:*i-  "i"*  •>  ih»i 

a|*|»ly  to  a   |io\V«T  o|    .lUt 'i..;  1?  \    llo'>   <'Hiji|fil    a.:'i   .!',   iMlii.'Nl.     -.I-  .1..     iiii'l 

^vJTii  tin*  ii!lh«'iilt\    th  If    ii    i^    !mi»  »••-  '•!••    I  »  «j  ••.■• 'iii'i'-    \\':ii    .•.•j:...af\ 

•  I  ■ 

iiosn  tht*  iMjuTs  in  aii\  i-.i-i-  uln'ihri  -ii*-  ••  •'.  •  :  .11.1  |»aijinNi-  nT  an 
iU'^Uiniifiit  whh'h  Jn  m  toi  ni  a  tuii  ••  Ji;ikiwj  ji.iwii  ;-  mi  ;  ^  im;  tm  ll«  •inafo 
an  as>ii:inm-nt  of  liir  ili*l»t  i»i  ot  >oiin'  intrftNi  in  it. 

If  wi- should  nmhriak*'  lo  (h»ti'iiiiim'  ni  >|n'iial  ra'«»'^  llmf  fin-  |».»n\«t 
Was  not  d«*>i:jfmMl  to  ftfiM-t  a  tran^f'iT.  it  would  l»r  iMi|i«tN«.ili!r  :••  a^irr- 
tiiin  the  i»oint  with  rertainty  awJ  the  intjnin  wiuiUl  In  m»»>t  imm-s  \e;uV 
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to  no  defiDite  or  certain  conclusion  as  to  whether  or  not  the  purpose 
the  power  was  to  give  effect  to  an  atteinx)tecl  assignment. 
Very  respectfully, 

W.  W,  UPTON, 

Comptroller^ 
Hon.  liOBERT  T.  Lincoln, 

Sex^retartf  of  War. 


The  following  order  of  the  War  Department  embraces  the  same. 
subject : 

General  Orders,  )         ITeadqitarters  of  the  Army, 

]So.  IIG.  I  Adjutant-General's  Office, 

Washi}mton,  September  25,  18S2. 

I. — By  direction  of  the  Secretary  of  W«ir,  paragrai)hs  1663  and  1664 
of  the  regulations  are  aiiiemled  to  read  as  follows: 

1G(J3.  The  signature  to  the  receipt  and  the  nauie  of  the  person  op 
business  firm  as  entered  at  the  head  of  an  account  must  be  literally 
alike. 

1604.  An  assignment  or  a  power  of  attorney  execnted  before  the 
account  or  voucher  to  which  it  pertains  has  been  audited  by  the  accouut- 
ing  othcers  of  the  Treasury  is  not  suiticient  to  authorize  payment  to  an 
assignee  or  attorney.  Disbursing  ollicers  will,  therefore,  make  pay- 
ments only  to,  and  take  the  receipt  of,  the  party  or  parties  to  whona  the 
money  is  due  i'roin  the  United  States.  When  an  account  is  presented 
by  an  individual  who  is  not  known  to  the  disbursing  ollicer,  the  latter 
will  re(iuire  such  evidence  of  identity  as  will  secure  the  Govcrnuient^ 
as  well  as  himself,  against  loss. 

II. — The  following  order,  received  from  the  War  Department,  is  pab- 
lished  for  the  information  of  the  Army: 

In  cases  where  suspensions  exist  because  of  payments  heretofore 
made  to  attorneys  or  assignees,  the  receipt  of  the  original  claimant 
should  be  obtained  and  filed  with  the  vouchers;  and  if  such  receipt 
cannot  be  obtained,  other  competent  evidence  shcuild  be  filed,  showinj^ 
that  the  money  paid  actually  reached  the  party  to  whom  it  was  origi- 
nally jiayable. 

By  command  of  General  Sherman: 

ciiauncp:y  mckeever, 

Acting  AdjutdntGeneraL 
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IN  TllK  M.VTTKK  t»F  I  III:  ro.vn'KN.s.MloN  t'l'  I  MUM  ^  I  A  !  !:>  ^['•II.'M  T 
ATTOKNKY>  Fi»i;  Si:i;VH  KS  IN  MAKI\«i  IN'.H  IIM  \Mi  lA  \  MI\  A  I  h  »N  • 
IXTO  CASKS  KF.roKTKn  r«»i;  I'L-fWi.t  riHi\  l;^  i  oM.i.i  Hii;>or  IMi:i;. 
NAI.  KKVKNIi:.  AM»  JOK  si:i;\  |(  !.>  I\  i;i:i.\li«i\  I-i  *-l  i  II  i  A>r.s 
WHKN  TllF.  I'AIMIK>  AKK  l*i;i»>:i:r|  Tl.!i.     (  m.NN«i|.I.V  >  <   \<i: 


1.  Aii  alh»\va!irf  inav  Iw  luuilf  jiitilir  m-i  Jimi  -.1-  •'!  "!.•  i."'  \  i^  ••!  S?  iiufi  -*  m  !"i\tii  ni" 
an  I'liitfil  Sratt-4  «li-tri»t  ;itlMrii«*\.  \>*\  ■■i'ii,Mir\  ;iiiil  is.iniiii  «I:imi."  Io  iliii  iiiiim* 
wh»*thfr  rji.'*»'ti  ri*]»«>rti'«l  to  hini  liv  i-niit  ,-tiiT«»  i»f  i;iTi-iii;i1  it-vrmu-  |.ir  ••  miLiImhin  ni' 

tht*  iiir«*rii:ftl-r*''Vi'iiii<*  la\v.«  A\a\\  )*••  |>i iirt-l   m  «iitiiT,  iii  tlm-i   i-.ihi  •«  m  wlinh 

f h«*  :itti>riii>y.  al'tt-r  tlir  ii'i|iiisiti*  i-xiiiiiiiiat imii.  iipntt«  tli*-  fai-!'*  (»>  flu'  <'«>iiiii.iN- 
Kion^  iif  Iiit«*riliftl  Ki*\i*iiiii'.  althiiil^li  im  |i|(<if«tl:ir<:^  in  luuit  atv  iii<«!iliilt  i|. 

ii-  So  :ft  ftiiiiilar  allowaiH-t*  may  !i»*  iiia«li' lor '•iinil.ir -it  \  n  i-,  i«  iii'it«mI  |tt'iirN»  tli«'i«wii- 
iinTir»'m«'fif  of' |»r«»MTiiti««iH.  in  tlinm>  ra'*r««  jii-»-i  i-n»«  •!  n-  ri'uit. 

3.  Xo  allowance  can  be  iitaiU*  in  stn  h  ra.vs  immI^t  *««-i-li<>;i  -.I-  nt'  i)ii>  K'i-.*.-imI  Siatuii-s 

in  favor  i»t*  a  diHtint  at(orn«*y.  rxiipt  I'mi  iln-  nii|>t.i  . .  i  vi'niii.it  i.i'i.  .nul  iijMiit 
r<<|uiri-<l  l»y  it. 

4.  H*'ijr«*,  no  aliowani-f  i  an  l»»-  nia«li'  iiii«li-r  -.mI'I  '•*  *  ii«»ii  *:'.-  I'l    'Iw    K'-  v«-««l  S'.i»ni«"* 

fr»r  KtTvinvs  ill  pnM-ui iti;;  thr  attfiiilaiM-i*  ••!'  \\i?ri.»^'  «  !•  ii»i«  .i  ,r.i  ■•!  j  i  v.  in»r 
for  8ervici!j»  iM^fori*  a  i»f:in«l  jury,  imr  Inr  •■••r\iri'««  rj  iifr|Miii!'4  iirr.»rMii!n«ii«i  nr 
iiiilic'triicni.s.  or  caM-*  inr  irial,  imr  f'T  "»rr\  it  «■•«  i^n  iln-  ij,.il  ••!'  i-il. 11:1.1:  ."-i-  or  in- 
<lii:tin*-iirH. 

July  l'^>.  1^'^L*.  .I;iiiir^  A.  C'i>niii»lly,  I'liitiil  >•  i!i'>  .iII'iijhn  r«»r  tin* 
southiTii  ili^trii'l  i»t'  ll!iii'»i«i,  |>ri'>fiiltMl  ;uj  M.i-ii.ini  ;i::.iiii>r  ;Im-  Inilfi! 
i5tati'>*  t'«»rAl,.").3(>.  fuisi-rx  iri-s  ii'Ii'IiTi-jI  In  in  .lnl\  I,  I  >>!,  !•»  .Iijim*  .i'».  I'^'^■J 
iu  oiji*  liim«lnMi  ami  riiit\  iiiiii'  r.-iNi-^  ri|MMti-.l  fo  iiiiu  Ii\  «iillr«t<ir^  nl' 
inttMintl  r«»vi*mu*.  :niil  jiri»s<M':n«'i|  in  ihf  |ii.»jmt  fi'iin  i"...-  \  nil.iiinMs  nf 
the  infiTU.'il-n'Vi'iirh*  laws,  siailii^':  •'Tlnrr  v.r,"  jir.»liril\  \A'y\  iimir 
Cas«***  r»'jMirt»Ml  To  liir  l»y  tin*  <'«»llrrfnr>  limiliL'   fm-  \«m!.  ''\!ii«-Ii.  ii|Miiii'\- 

amiiiJiiioii,  I  ilrtfiiiiiiiiMl  iM»(  ti»  |»i«»^«M'ini'.     •     ••     •     Ini  in  :j1I  iIm' .  mni-^ 

rejHirtiHl  ami  i'xaiiiiiH-ii,  hiir   not   inn^irMitil.     •      •     ■  I  li.i\i'  nuiii*  no 

«'har;jL*  ainl   ri-mvnl   im»   i'(iMi|M'n^.ii!«in."     i'ln*    -ii'ii   '-Imj  ;«'<l    ii    i-.n-Ii 

i'Am:  t.i  i<-tl  is  ;:t»m'rallv  li'ii  ilnllar-.,  in  a  U'W  \\\{v:*m,  in  iii.-  !\'.<ril\,  .tml 

iu  one   titirtv  (loljars.     Tlir  I'lainiaiit    t'lirrlHT  >tili*s   ti;  i*   "in    nrailv 

evtry«»niM)t'tlH?     •     •     •     imm-s  in  tlii*-*  aiTunnl  1  iiaxi- 1'»  •  •  i\  «■<!  ihmiiIu'i* 

o«iiiHH*nsati«ui  rlian  tlu'  sTafntniy  <iofU«*t  U-r  \vlii«-li   is  t.i\<m1  .i^piii  «»!' 

tben»Nrsainl  paiii  1»>  llic  tlrr'riiilaiit".     in  soiiif  ut' thr  imncs  i!:<*  (|i''i!iti- 

auts  pli'aiifd  guilty  witlnMit   inii»aih*tiii;r  a  juiN.     1 1n*  ai-itMiiil  i>  tlnly 

certit'HMl  hy  till'  iiro|M'r  inii;;i*.     SrplrnilMr  il,   Ivsj,  ilii.    \rlin,;  r«iiii 

missioiicr  fif  Inifrii.il   l!cv<*niir  traii>iiiitt«Mi  \\\v  act-nnnt   !>•  tiir  SiMir 

tary  ut'  fh<»  TnMsury,  arul    n'«M»inini»inl«'<l  'Miiat   tin*   annn  -is    in*  a|i 

pn>vi'(l  for  rlie  amounts  rliar^iMi,  to  Im*  paiii  Irom  tin*  a|i|>rM|i:  i.iii«>'i  \*^v 

*S:ili4ry  ami  Kximmisi-s  «if  A^i'iits  aini  SnlmnlinaU*  ()ni«"fi>  •«     inti  .aai 

fitvt!mi4''  for  the  yiar  ISSi.*." 

J3«*ptcmljer  lli,  ISSii,  tills  iwrimnt  was,  hy  tin*  Atlhi'^  Si«n'lar\  o\  v\\o 
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Treasury,  "approveil  to  the  amount''  claimed  and  referred  to  the  FifUi 
Auditor  '*ior  examiuatiou  and  settlement.''  September  20,  1882,  the 
Fifth  Auditor  stated  an  account  in  favor  of  the  claimant,  and  it  waa 
transmitted  to  the  First  Comj)troller  for  his  action  thereon. 


Opinion  by  William  Lawrence,  First  Comptroller: 

The  claimant  has  received  the  docket  feci?  authorized  by  section  834 
of  the  Revised  Statutes,  and  claims,  under  section  83S,  additional  com- 
j)ensation  for  his  services  in  each  case.  It  sufficiently  appearSy  that 
some  portion  of  the  compensation  claimed  is  for  services  in  prosecutinfc 
cases  in  court,  but  it  does  not  appear  whether,  or  not,  any  part  of  the 
compensation  claimed  is  for  the  ''inquiry  and  examination"  to  deter- 
mine the  propriety  of  prosecuting  the  cases.  The  question  arising  is^ 
whether,  under  section  838  of  the  Revised  Statutes,  compensation,  in 
addition  to  that  provided  by  section  824,  Ciin  be  allowed  for  causing  pro- 
ceedings to  be  commen(5ed  and  prosecuted  in  court.  There  can  be  na 
doubt  that,  under  section  838  of  the  Revised  Statutes,  an  allowance 
may  be  made  in  favor  of  an  United  States  district  attorney,  for  **  in- 
quiry and  examination"  to  determine  whether  cases  reports  to  him  by 
collectors  of  internal  revenue  for  violations  of  the  internal-revenue  laws 
shall  be  prosecuted  in  court,  in  those  civses  in  which  the  attorney,  after 
the  requisite  examination,  reports  the  fjR't^  to  the  Commissioner  of  In- 
ternal Revenue,  although  no  i)roceedings  in  court  are  instituted.  So 
an  allowance  may  be  made  for  similar  services,  rendered  prior  to  the 
commencement  of  prosecutions,  in  those  cases  prosecuted  in  court.  This 
has  been  sutliciently  discussed  in  Keasbey's  Case  (1  Lawrence,  Couipt. 
Dec,  2d.  ed.,  172).  I5iit  no  allowance  can  be  made,  under  section  8;J8  of 
the  Revised  Statutes,  for  services  in  procurinjjf  the  attendance  of  wit- 
nesses  before  a  grand  Jury,  nor  for  services  before  a  grand  Jury,  nor  for 
services  in  preparing  informations,  or  indictments,  or  cases  for  trial,  nor 
for  services  on  the  trial  of  infi)nnations  or  in<lictments. 

Under  the  construction  given  b}'  former  First  Comptrollers  to  sections 
824  and  838  of  the  Revised  Statutes,  no  compensation  can  be  allowed 
to  district  attorneys  under  the  latter  section  for  instituting  or  con- 
ducting proceedings  in  court  in  the  class  of  cases  now  under  considera- 
tion. That  construction,  having  the  sanction  of  usage,  will  be  adhered 
to.  As  it  does  not  ai)pear  whether  any  part  of  the  allowance  now  under 
consideration  was  made  for  the  iminiry,  examination,  and  report  re- 
quired by  section  838  of  the  Revise<l  Statutes,  the  claim  will  Ihj  8U8- 
l>e!uled  ill  order  that  this  may  be  ascertained. 

Treasury  Department, 

First  Comptroller's  Ojlice^  January  25,  1883. 


Cotnptiuntlon  i»J  Ihliijati  tu  Otnijnsfi — Caifo'ts  f'ntiv,  -IT 


IN  THE  MATTEK  oF  TKK  nUiWV  nV  A  PKI.KUATi:  i:i.K«  TKP  K  M  u\«Ji;i:.SS 
FRf  »M  A  TEKKITORY  AKTKH  A  TKKM  <»!*  roNi.K'I>S  11  AS  <•  i.MMKNrKIMo 
C0MF*KN>AT10N.   WMKN    THr.KM.    HAS   I'K'IIVUM  SJ.Y    UKKN   M>    I.AWIIL 

ELEcviov  AT  TiiK  RVjii  i.Ai:  rKi»Mnn._j  Ai\i:<  tam:. 


1,  By  t'oTcv  nf  M'vt'utn  '*l  til'  iIm*   K'-vi«»il  Sr«tiit«"<.  if   a  hili';;.ifi'   in  i'iniK»«'i**»  t'miii  :t 
Territory  hiis  b»*i*n  afliiiiiTi'<i  anil  lia-*  (if-i-ii|iiiMt  ,1  f»'.it  in  flu*  IImum*  ot  K'l'iircHiiii - 
ativf*^.  and  Jift'TwiinK  r»"»imi-.  nr  ili»*H.  m   lus  *iMt   j^  x.nati-il  liv  irwilutioii  nt 
the  Hoii»**.  )ii*i  8Ui!CCh«Mii    i<«  mtitlfil  ti>  i-<Mii|HMi>.iiii>ii  "  I'nMii   rln-  tiiii«'  tliai    tin 
ci>iupei]i«atiiiii  of  hi**  iinMliM:!—-*"!-  rtMM'il." 

'i.  When  a  pi^rM^ii  claiiiiiii^  tu  It**  a  Pi-lf^ah'  in  ('iiiit:ii-H  timii  a  'I'lti  iTiii> .  iiinlri   .iif 
t*lecti>>ii  ht.^Iil  at   lh«*  ri'^ul.ir  iMTimi.  is  iimI  aiiimtit-d  m  p>\«ii|-u  in  bh  oiu  h  hy  tht« 
Iloune  of  Ki-pri'sM'iitMtivrH.  and  the  IlMii*tf  li\  ii<«iiiiiiiiiii  ili-rlan*!*  that  M-irh  rlaiiii 
ant '*!■<  not  eutitl^il  t«»  a  srat,"  flu-   If^al  •Iti-it   i«.  rliat  hi*  i-*!**  In*  ujianlnl   .i-x. 
n«»vfr  havin;;  lH*«*ii  h-jjall  y  fliMtril. 

3.  After  a  •^j»>*i«»ii  «if  ('i»ii;»rfH!*  ntniiiii'tu't"*.  a    K^'pri-^'fiifativM  mi-   l)i-lr;i:i!»'   tlii'i«'i". 

w]i«iher  eli-cleil  al  a  ii'i;ular  i»r  «ii«'<m»|  i-liMtmn.  r^  imt  miitli'il  to  th«<4aiars  |ii<>- 
rided  by  law.  witlmut  taking  tlit*  rf«|iii«iit««  oath. 

4.  Tb»*  literal  rpadiuj^  of  a  -tlatute  al\vaN«.  yit-UN  to  tlif  iiiaiiiri-tt   jmijiofM*  thtTriii  ap- 

]>earin^of  the  law-inakiiii;  povvfr.     HfiK-f.  -i«'rtioii:il  atnl  HiMti<Mi  :t-  •.  ataiiM'iidcd^ 
•>f  the  K»*vi«a<^l  Staiiitf^  a|»|ily  a-*  W'W  to  Ktpri"MMitarivfN  and   !»«  lijia't-*  in  l'**i\ 
tErfj*M  nlwrti'd  at  a  -prria!  •■Ifrtioji  afr»T  a  t«Tm  Mt'Con-prn*'*"*  ha»<  rniinni  nt-i'd.  •i'*  t«» 
tUfM***  el«'«  f«-«l  at  T}it-  rejinlar  pi-riMd  pimr  to  -iwh  t»-nii. 

F».  VViuMj  ihiTi:  :^  a   taiiun*  tu  i-lti  r  .1  )\i-pp><  niiii  !\  i-  m    l»'ii'ua>«    iii  (■««ni;i«  ■»'•  .if  tip 
l»'^»ilar  ••I»-i't  .oil   j'M'ir  to  a  l»  jni  «it"  <  i»n:ir»-'"«.  aii«l  lim  in:;  ••  i«!i  i«-i  ni  ;il    a  -p'-   i.il 
r'i»'«'Tioti  a  Ji'»  prt'-M-jj: urivr  III   l».;f^.il»    i^  «  !•■!  ii-il.  ip    :«.  n-ii  .tj'!r"'»i|   li»  -iIiin   i    i 
tIm-  fn'l  t'  I.",  'if  1 1.1-  •  fit  in-  *  ■»!  -ji'  ••«.  ''M!  m|iI\   •*  tr"'..  "ii.    fi.  .:i!i  1  ■•  j  ■•!" 
[hi-  i  It- Mn." 

r.    "Th'-  1h  i;iiiii,i;j'^  «.t"      '      "      "        tli.  ]  t«-;   -i  "'  .  .•:  ^'!i  Ij  •  .i-«-  'h  Ij  \ti!  Ii\  i  ||i  ij.i'i  .1!  ^\\ 
!»ii«;  h  Fi«p:»>-ii*;if .  ■.  •   «■.    I »  '■■■l;:i?'    i-  i  •  ii:  ~  '  i.i   <  ir.!i:.i  1:1;  •  i-i  •■.•■;■  i;. 

*.    If  in  -il'  Ii  r;i.-<-   t  iif  1  r'«i''    1'  .  1 .-  •••    •  .•  •  I  ■"'.  ;il  •    •.      .  "il    'n  '  '••  ]"  ■'•<■■    ">'  •  !  ■■  !■  M.   .•:  -i 

h<'  >  air* :  V-  .ii'U  .it-rlai-  •!  •■:  ■  "  '■•:  :••  .:  *>  u*  !• .   f  •  -•  I    ■:•'?.  ii'  » !  •    IJi"  -•■.  I'i>  n-.  I.» 

l«t  I  tilijjM  !i>.i1  ..111  iJiiTi  «    Il  :■  :•     t<'  1 1.1'   ;■    t  !■  •!     "■     ■  .■     ':>    u  .1-  ■  i. :    |  ii  -i    !••  1  ■  1  •  i  \  •-  :  !.•- 

t  r'-th'firiiil'^  ««t  '1' '  '  i«»:r. 
>.  Tri'?  8r!;:'a!i!-at-A'i.i-   **i  j!i«-  H>«i;-f   tt|    L'l'i'i-  -•  •  i.iti'  •  •«.  :ii  ii  1  ■  ;<■  ■!'.:  ih'i-m  \    !;Hir. 
rh'.- Tr«"a«»iJr»'r  4»I'  tin-  li.i'.i'd  >r.ifi'.-  im  t}|.   ii-.n  {■«•-•   «■!   !:,;ik  ii-  i«.i .  :ii«!i?-»  ni  i-nn- 
iMTi^atioti'-   Im    l4'»'pi«'*«-rjt.iTi  \  I  «.  ;iM«l  I  >• ''u-i ' '  *••  a-  1 "  a-  'hi-ir  )••■•'•.■.. iI  a_;»iit,  ,in  1 
not  Af  a  f-ia'ntiti  \  di-l»ijr-.:Mi;  'iiip  'i . 

At  lilt- rf';rul;ir  fliM'Jion  lii-li|  iit  tin-  'IVniturv  *>\'  ('i;ili  in   Nt»vi*:iilM'i  . 
1Sm».  <i*^or;X<*  ^i'  r'aniiofi  :in<l  Allm  Ci.  (';impln'll  wrn*  «i|t|nisiii;r  ,.;||,,|| 
dates  for  the  plaiM*  of  I>rli-«:;Ui*  in  tlif  lltiii**!'  nf  i;i'|nr<riil;iiivr.s  of  tin*- 
Forty-sf'Vf»ntIi  <  'oii^'ivss. 

Jaiiuan'.  l<^],  Mr.  ramidirll  til«Ml  ;i  |iinii->i.  iimlrr  «l:ifi'  of  Drn'iH 
birr  12,  1S.^I,  wifh  ilii*  ;r«»v<*r!H»r.  Kli  M.  Mmrav,  |irnti'>titi;:  :i;:aiii>t  liis 
••oantins;  any  vnti-^  fur  tin*  i'initi*>taiit,  <HM»r;if  i}.  (\iiitn»ii  :  ami  llic 
govenii»r.  in  n'lMli-rinjr  ]\]^  th'v\^iitu  \\\ntu  \\\\'<  ]»inii->it,  stati-s  tliai  ••  tln'j 
rcfwrn*  shnwjMl  that  at  tin- i-h-i-tinti  (M'iir;ri*  <J.  <'aiiinni  n-fri\iil  l>*."»»i.S 
v«.»t<'S.  anil  AIUmi  O.  raiii:d»fll  riM-i-ivnl  J.-T/r  i»»f«*.s." 
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The  governor  gave  the  certificate,  or  credeutlals,  of  electiou  to  Mr.  • 
Campbell,  stating  as  his  reason  therefor,  that —  " 

It  having  been  shown  that  Mr.  Gannon  is  not  a  citizen,  and  that  hd  'i 
is  incapable  of  becoming  a  citizen,  I  cannot  under  the  law  certify  that  > 
he  is  duly  elected,  and  tliat  Mr.  Gampl>ell  having  received  the  greatest  ; 
number  of  votes  cast  for  any  citizen  was  therefore  duly  elected  and  -i 
must  receive  the  certificate  accordingly.  \ 

January  20,  1881,  Mr.  Cannon  served  on  Mr.  Campbell  a  notiue  of  J 

contest  of  his  right  to  be  sworn  in,  or  to  be  enrolled,  or  to  hold  a  seat  ( 

as  Delegate,  to  which  Mr.  Campbell  made  answer  February  20,  1881.  .; 

The  clerk  of  the  preceding  House  of  Representatives  certified  the  \ 

monthly  salary  as  due  to  Mr.  Cannon  (Rev.  Stat.,  38),  and  he  was  paid  i 

by  the  Sergeant-at-Arms  of  the  previous  House  as  a  Delegate  up  to  '^. 

De(;ember  4,  1881.*  Said  clerk  also  placed  Mr.  Cannon's  name  on  the  -. 
"roll  of  the  Representatives"  and  Delegates-elect.    (Rev.  Stat.,  31.) 

*Pa>'ineDtH  were  miule  on  cortiiicateH  in  the  uaual  form,  one  of  which  is  as  follows:    ' 

No.  '2051.]  IIousK  OF  Rei'iik8en'tative8  of  the  Umtki)  States, 

lyaHhitufton,  Xoviinlftr  4,  1881. 

I  certify  that  there  in  due  to  the  Hon.  (ico.  Q.  Cannon  four  hniulred  and  Attveateea 
doUar>-,  a8  a  lucuiher  of  the  IIouhi^  of  Kejin^sentatives  for  t!ie  Forty-tM^veiith  Congrcflk    i 

GEO.  M.  ADAMS,  Clerk. 
Kei'i'lved  the  above  amount. 

GEO.  Q.  CANNON. 
(On  the  margin:)  Salary  for  October,  \*i8\. 

No  statute  authorizes  the  SerKeant-at-AnnH  of  a  previous  Congress,  or  theSorKeant- 

at-ArniH  during  tlie  Congress  for  which  he  is  cdected,  to  receive  niouey  from  tlie  Trrat- 

nry,  or  pay  the  salary  of  members  of  the  House  of  Represent  at  ives.     A  usage  has 

grown   up,  by  which  the  Sergcant-at-ArmH,  acting  as  the  mere  personal  agont  of 

members,  takes  their  receipts  in  the  form  above  given  for  the  period  from   which  a 

term  of  Congress  commences,  on  Mnnh  4,  t<»  the  lieginning  of  the  lirst  8«*8Mion  i^ 

which  a  Speaker  and  Sergeant-at-Arms  are  eloct«Mi,  and,  after  that  perio<l,  certificatoi 

o    the  Speaker,  with  such  receipt,**,  and  presents  them  to  the  Treasurer,  andrrceivea 

the  money,  which  he  pays  to  nu^mbcrs.     These  rcceipt-s  ctuistitute  vouchers  for  the 

Trea'^urer  in  the  setthMnent  of  his  accounts,  f  This  nsa;:e  seems  to  be  rcc-ognized  by 

statntv.     (Rev.  Stat.,  40.)     Tlie  Treasurer  could  make  requisition  for  an  advance  of 

money  to  him  as  disbursing  otlicer  to  meet  these  paymenb«,  but  in  practice  he  malcM 

recpiisition  at  the  end  of  each  month  to  cover  disbnrsfMuents  nnidednving  th«f  month. 

Reiiresentatives  and  I)elegat<*s  could  also  be  ])aiil  by  pres<*nting  the  proper  certiflcato 

of  the  Clerk  or  Speaker  to  the   First  Auditor,  on  whose  report  to  the  First  Comp- 

trolbrr  a  balance  would  be  cj^rtified.  and  payment  made  «m  Treasury  warrant.     (RvT. 

Stat.,  :n,  :W,  an,  :«>,  40,  41,  4<i,  47,  vMS,  209,  '277).    Section  4ti  of  the  RevistMl  Slatutea 

ospeeially  seems  to  sanction   tiiis  mode.     (I  Lawrence,  Comp.  Dec,  *2d  ed.,  App., 

Ch.  XV,  6:U)).     See  Senate  Disbursement  Caw\  *i Lawrence,  Compt.  Dec,  2d  ed.,  404. 

The  following  letter,  having  the  etlect  of  a  •*  regulation,*' is  applicable  in  part  to 

this  Mubject : 

TitKAsrRY  Department, 

H'uthingioUt  June  ^,  1870. 

SiH  :  I  inclose  ycm  copies  of  a  general  order  fixing  tl:e  titles  by  which  all  theaeciiri- 
ties  of  the  (fovernment  now  outstanding  will  be  known  from  and  after  July  I,  1^70, 
aiui  retiuest  that  all  the  accounts  of  your  oflice  may  hircafter  be  kept  in  conformily 
tlierewith. 

In  addition  to  the  general  rules  therein  given  it  will  greatly  facilitate  the  B«?ttle- 

nicntof  your  accounts  if  you  will  have  them  nuule  up  and  sent  to  the  Auditor  for 

exaudnation  and  settlement  monthly  and  in  exact  conformity  to  the  advancea  mado 

fo  j'ou  at  the  cod  of  each  month,  8)>ecifying  in  the  account  that  the  amonnt  fonnd 

duo  19  to  go  to  your  credit  on  account  of  theadv aucea  Y\eT«\.ot»Te  m^AA  \\>f  Public  Debt 
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CoDgresB  met  on  the  first  Monday  of  December,  1H81,  and  the  8|>eAker 
Acted  at  the  opening  of  the  sesAion  of  the  llouiie  did  nut  certify  the 
Mlavy,  or  aocoants  for  traveling  exiienaea,  of  either  claimant  for  a  neat, 
DOT  has  any  payment  been  macle  to  either,  except  as  stateil,  and  uh 
anthoriaed  by  act  of  AngUHt  7,  1882.    (22  Stat,  339,  :M0.)* 

WizimnCNo. —  for  your  dUliimeuientJi  during  the  iiniiithof ,  l"*?— .    Hv  thiH  iiliiii 

JOB  will  be  able  to  keep  the  reimbunieineuts  ou  viM'h  inoiith's  ad  van •'••(!  by  tut*iuei<i\  i*n, 
and  in  caae  of  any  diffrrencc*  betwiwu  3'oiir  bcxikfi  and  the  aiiioiintM  found  due  to  ymi, 
ike  dMcnpaucy  vau  be  at  once  diiicovered  and  corn'rt<'d.  The*  inon'  certainly  to  ar- 
«Mplnh  this  dVmirable  rraalt,  I  have  directed  thn  K«*^i4tt>r  to  b(*n*a04TM<nd  you  f  vrry 
Mfttfement  made  in  your  favor,  ho  that  it  may  be  at  onn*  romparnd  with  your  bookii. 
!■  il  ia  neceeaary  to  fix  a  perioil  when  thi»  new  iiyttem  nhjill  ^  info  oi*eration,  I  havr 
ideetod  the  begiuuin^  of  the  Aural  y«ur  an  tlit;  niunt  a|»pnipriuti-  tiim*. 

AU  transactiona  pnor  to  that  date  may  In-  rondurtrd  undi-r  thi*  old  Hyntom,  and 
ym  accounta  theiefor  will  be  iMttie<l  iu  the  old  manner. 

In  this  connection  I  desire  to  sng^Ht  the  proprifty  of  M«ltlin;;  your  a«T«)uiit  an 
■pat  for  the  pay  and  mileage  of  Gonf^rpiw  in  the  Mimi*  nianntr  an  hrre  pni|MMefl  for 
|wr  Fiscal  A^tncj  acconnt«,  that  is  to  say,  by  niukint;  up  this  account  umuthly,  and 
tnamittfaig  it  and  the  vouchers  to  the  Auditor  for  examination,  M'tth-mtMit.  ami 
Oi^it,  at  iGb  aaoie  time  falling;  for  4  warrant  to  the  amount  of  vour  disburwmcnts. 
It  woold  be  an  advantage,  also,  if  all  other  of  thi*  siNTial  at-countii  of  your  «ifllre  i-ouM 
be  settled  in  the  same  manner,  aH  it  wouhl  ^n*at1y  facilitntc  n  prompt  fiii:il  M>ttleuicnt 
af  Tonr  acconnts  at  any  time  it  niiKht  be  deninible  to  make  such  :i  m'ttlenient. 

DT  adopting  the  nniform  plan  of  asking  for  an  ailvance  at  the  cIoim*  of  rut-h  mouth 'h 
hunm  in  the  exact  amount  claiiiMNl  to  have  Ihtu  dinbumfd  by  you.  ami  then  Meiitl- 
tig  your  aocoants  and  Touchers  to  the  Audit«ir  in  ezat't  ronfomiity  thi*n-to,  for  >oiir 
crodiT,  you  secure  the  double  advantage  of  placing  upon  the  ofliriul  rei-orda  .\our 
BUteioent  of  your  transactions  side  by  side  with  the  fuiiil  adjustment  of  them  by  the 
aeeonnting  officers. 

Inviting  your  thoughtful  conAi«leratiou  of  these  planrt  and  your  hearty  co-o|)eratioii 
in  improving  them  and  in  carrying  tin  m  out, 

I  have  the  honor  to  be,  very  re»«iM*ctfullv,  iVc, 

GKO.  8.  HOUTWKLL, 

Hon.  F.  E.  PpiNSKR, 

I'nited  ^ta U§  Treaturer, 

The  following  form  is  used  in  making  n*<|uiiiitionn,  viz: 

1  TrcMiir^r't  <>fllr«)^Fnnn  Uj>.  Canbipr  1 
i^e^atfifiea  for  lieimhuraement  for  Speaker  t  t'ertificaUs  Paid, 

TllKASllCY    <»F  TIIK    r.NIIKI*   STATKH, 

JVanhinf/toM, — ,  IK**-. 

8ir:  Will  yon  please  canse  a  warrant  to  1k»  JMsued  fi»r dolhirn  »<t »,  to 

be  charged  iu  the  account  of  the  TreasuPT  of  the  I'nited  Statfn  an  tiM-al   ageui    tor 
paring  com  pe  nidation  ami  mileage  to  MeinlNTH  ami  DelrgafeNof  f  he  Ilniisfnf  Ki-pn-m-n- 

tl&Te« of  tue CongresH,  on  at-eouut  of  diNburiMMnentH  for  the  ciirn-nt    mouth, 

IS  follows : 

Sslarirs  and  mileage  of  Menilwr-*  and  Di-h-iiateM.  1  — <- *  

Sslarim  and  milea/e  of  Memhern  ami  Iielegale?*.  l""!*- 

Total f  

Very  resi»ect fully, 

^^      .  ^^^_    ^ 

I'mnmnr   ('.  S. 

To  the  honorable  the  Skcketaky. 

*The  sundry  civil  appmpriation  act  of  August  7,  lr<^J  (*J*i  Stat.,  lUtin.  a]ipropi-iateil 
to  Cannon  and  Campliell,  each  Ig^'iifKN),  "in  full  of  ex]N*u«M*H  incurred  by  tlietn.  n-pecf. 
ivfly,  in'*  contesting  the  election. 

By  the  Psrae  act  ('JS  Stat.,  :i4<0.  an  npppipriation  wan  made,  ns  follown: 

•'To  pay  (Seorge  Q.  Cannon  salary,  mileage,  and  allowam  e  for  newHimpi-iN  and 
itstioDery' for  the  Forty-neventh  C'onKn-MH.  from  March  fourth.  eighie«'n  liumlri'i]  ami 
ctghtf-one,  up  to  and  incluiling  April  nineteenth,  eiglitei-n  hinnlnd  ainl  i  ii;hiy-l  w«». 
the  date  of  the  dirci»ifm  of  bin  conteHt  I'or  a  si'at  in  the  Iloiiw  of  Kepn-M  matm", 
Redacting  any  sums  he  may  have  aln^ady  n>ceived  on  account  from  the  .S-r^ean*.  it- 
Annaof  tne  House  or  the  Clerk  of  the  }hntite,  m  nulfivwni  nnm  isherebx  uppnipiiirieA.*^ 

This  ^nhAmted prt'vioas payuwtittt  ofsmlary. 
4  D  83 
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At  the  oommenoement  of  the  session  it  was  proposed  that  Mr.  Oanoniii 
and  also  proposed  that  Mr.  Campbell  be  sworn  in  as  a  Ddegate,  and 
the  subject  was  discassed,  but  neither  claimant  was  ever  sworn  in,  or 
occupied  a  seat.* 

April  19, 1882,  the  House  of  Representatives  adopted  resolatioas  as 
follow: 

^^Besohedy  That  Allen  G.  Campbell  is  not  entitled  to  a  seat  in  lliit 
Congress  as  a  Delegate  from  the  Territory  of  Utah. 

^^Resolvedj  That  George  Q.  Cannon  is  not  entitled  to  a  seat  in  iUi 
Congress  as  a  Delegate  from  the  Territory  of  Utah. 

^^Resolvedy  That  the  seat  of  Delegate  from  the  Territory  of  TJtah  ht^ 
and  the  same  hereby  is,  declared  vacant" 

The  act  of  March  22, 1882  (22  Stat.,  32),  vacated  the  places  of  all 
registration  and  election  officers  in  Utah,  and  provided  a  mode  of 
canvassing  election  returns.  John  T.  Caine,  the  claimant,  alleges,  fhat, 
at  an  election  held  in  Utah,  November  7, 1882,  he  was  duly  elected  as 
a  Delegate  to  fill  the  vacancy  in  the  Forty-seventh  Congress.  He  was 
also,  at  the  same  time,  elected  a  Delegate  to  the  Forty-eighth  GongreH| 
and  received  the  credentials,  or  certificate  of  election.  The  claimmi 
did  not  receive  any  certificate  of  election  for  the  unexpired  term  of  the 
Forty-seventh  Congress,  but  December  5, 1882,  presented  his  petitioii 
to  the  House  of  Representatives  to  ^<be  declared  entitled  to  a  seat  as 
Delegate  for  said  Territory  [of  Utah]  for  the  unexpired  term  of  the  Forty- 
seventh  Congress";  and  on  January  18,  1883,  the  House  adopted  a 
resolution  declaring,  ^^That  John  T.  Caine  was  duly  elected  as  a  Dale- 
gate  to  Congress  from  the  Territory  of  Utah  for  the  unexpired  term  of 
the  Forty-seventh  Congress,  and  is  entitled  to  the  seat  as  such  Delegate." 
He  accordingly  appeared,  and  was  sworn  in.f 

Mr.  Caine  <<  claims  that  he  is  the  only  legally  elected  Delegate  to  the 
Forty-seventh  Congress  from  Utah  who  has  been  recognized  as  such  and 
sworn  in,  and  that,  therefore,  he  is  entitled  to  the  full  compensation 
flrom  the  beginning  of  the  Congress."^ 

January  25, 1883,  the  Sergeant-at- Arms  of  the  House  of  Representa* 
tives  asked  the  opinion  of  the  First  Comptroller  on  the  claim  of  Mr.  Caine. 

Opinion  by  William  Lawbenoe,  First  Comptroller : 

Section  51  of  the  Revised  Statutes  provides  as  follows : 

"  Whenever  a  vacancy  occurs  in  either  House  of  Congress,  by  death 
or  otherwise,  of  any  Member  or  Delegate  elected  or  appointed  thereto 

*  See  proceeding8  of  the  Honae  of  Representatives  in  1881,  December  7  and  86;  sod 
January  11,  March  I  and  3,  and  April  11,  19,  and  iM,  18*2. 
tSee  Petition,  House  Proceedings,  December  5,  1882;  report  of  committee^  Jannaiy 

17,  1883  (Honse  Rep.,  No.  1865,  second  session  Forty-seventh  Congress),  ordered  to  be 
printe<I,  in  favor  of  giving  Mr.  Caine  a  scat;  and  Resolution  admitting  him,  Jannaiy 

18,  18«5. 

tTbe  debates  in  the  House  on  the  contest  between  Cannon  and  Campbell  are  all 
elaborate,  and  fall  of  legal  learning,  as  is  also  the  House  Report,  No.  559,  first  eeeeion, 
Foarty-seveDtb  CoDgreas,  February  28,  1882. 
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ftfter  the  commeDcemeiit  of  the  Congreiw  to  whirh  he  hnn  been  elected 
or  appointed,  the  person  elected  or  a|ipointe<l  to  till  it  hIibII  be  comi»en- 
sated  and  paid  from  the  time  that  the  compensation  of  his  predecessor 
ceaseil." 

• 

The  purpose  of  this  section  may,  perhaps,  be  expressed  in  these  words : 
Whenever,  after  the  commencement  of  a  Congress,  a  vacancy  occurs  by 
death  or  otherwise  of  any  Member  or  Delegate  elected  thereto,  the  i>erson 
elected  to  fill  it  shall  be  paid  the  salary  from  the  lime  the  com|iensation 
of  his  predecessor  ceased.  Under  this  section,  if  a  Delegate  has  been 
admitted  and  has  occupied  a  seat  in  the  IIoukc,  ami  afterwanls  resigns, 
or  dies,  or  his  seat  is  vacated  by  resolution,  his  successor  is  entitltMl 
to  compensation  *'from  the  time  that  the  com|)ensation  of  his  preileces- 
8or  ceased."  The  first  session  of  the  Ft>rty-seventh  Congress  com- 
menced on  the  first  Monday  in  December,  1881,  and  a  vacancy  certainly 
existed  on  the  passage  of  the  reJM>lutions  of  April  10, 1882.  If  this  was 
a  vacancy  in  the  seat  of  a  *^  Delegate  elected  ^  to  that  Congress,  then  it 
is  clear  that  the  present  Delegate  can  be  *^  paid  from  the  time  that  the 
compensation  of  his  pre<lecessor  ceased.^  It  is  urged,  however,  that 
Mr.  Caine^' is  the  only  legally  elected  Delegate  •  •  •  whohasbtwn 
Tcoognized  as  snch  and  sworn  in." 

The  House  Besolntions  of  April  19, 1882,  do  not  say  in  tenns  that  Can- 
non was  not  elected,  but  only  that  he  '^  is  not  entitled  to  a  seat."  The 
reason  for  this  is  not  stated.  If  the  House  intiMided  to  refuse*  him  per- 
mission to  occupy  a  seat  becauM>  of  his  faith  in  and  pnictice  of  ptdy- 
gamy,  it  does  not  necessarily  follow  that  the  House  ditl  not  n*gard  him 
Mha\ing  been  elected.  Hoth  branches  of  T'oiigress,  by  the  act  of  Au- 
gnst  7,  18S2  (22  Stat.,  340),  gave  him  as  a  grsituity,  or  Jis  a  right,  the 
emoluments  of  a  Delegate  up  to  and  including  April  19,  ISSl*.  The 
reasonable  inference,  however,  fnun  the  resolutions  of  April  19,  issii, 
may  perhaps  be,  that  there  was  no  legal  election  until  that  of  Novem- 
ber 7,  1882,  ander  which  Mr.  Caine  took  his  scat  as  a  Delegate.  The 
resolutions  declare,  that  Mr.  ^'Campbell  is  not  entitled  to  a  seat^,  and 
that  Mr.  ^K'annon  is  not  entitled  to  a  st*at.''  They  are  put  upon 
the  same  fociting.  It  is  certain,  that  both  wen^  not  elected,  and 
the  fair  inference  perhaps  may  be,  that  ncitlii*r  was.  The  resolution 
dt^-lariug  Mr.  Cannon  not  entitliMl  to  a  seat  seiMus  to  be  iMpiivalcnt 
to  a  declaration,  that  he  was  not  elected,  just  as  the  ivsolution  declar- 
ing Mr.  Caine  entitle^l  to  a  si*at  is  a  declaration,  in  etfect,  that  he  was 
elected.  It  is  not  declare<l,  that  Mr.  Cannon  shall  no  huiger  hold  a  seat 
to  which  he  was  elected,  but  that  he  *ms  not  entitleil  to  a  seat.'*  Th«) 
resolutions  were  declarat^iry  of  the  rights  of  the  contestants,  sis  they 
were  April  19,  18S:i,  and  they  were  then  de  jure  pre<!isely  as  they  had 
existed  previously.  The  prestMit  claim  a  lit  is  pn>bsib1y  et»rn»et  in  assert- 
ing that  he  is  the  only  legally  elected  Delegate.  Hut  it  does  not  fol- 
low, that  he  is  eutitle<l  to  eoinpensatitni  from  the  coniineneenient  of  the 
Congress.  The  claim  for  compensation  anterior  to  an  election^  u\uV 
^thoat  any  sen'jce  rciuhnih  is  so  uimsnuly  mnl  is  so  far  unsupported 
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on  the  generally  received  principle,  that  compensation  is  given  for  serv- 
ice— that^Hhe  laborer  is  worthy  of  his  h.re'' — ^that  it  cannot  be  sos- 
tained,  unless  there  be  reasonably  clear  words  in  a  statute  to  jostify  iL 

The  Constitution  requires  an  oath  of  office  of  each  Representative  and 
Delegate.  (Art.  YI,  par.  3).  The  statute  is  declaratory  of  the  same, 
and  requires  it  to  be  taken  <<  at  the  first  session  of  Congress  after  every 
general  election".  (Rev.  Stat.,  30.)  The  purpose  of  the  statute  is  to  re- 
quire an  oath,  and  this  purpose  ii^  to  be  carried  out  by  construing  the 
statute  to  apply  to  every  Delegate  elected  either  at  a  general  or  speeial 
electiou.  This  has  been  the  usage.  A  Representative  or  Delegate, 
who,  after  the  commencement  of  a  session,  refuses  to  take  the  proper 
oath,  is  not  entitled  to  compensation.  The  statute  provides,  that  "each 
member  and  Delegate,  after  he  has  taken  and  subscribed  the  required 
oath,  is  entitled  to  receive  his  salar}'  at  the  end  of  each  month."  (Bev. 
Stat.,  30.)  This  determines  the  right  to  salary  after  a  session  eommences* 
The  implication  fi-om  this  provision  is,  that  a  member  or  Delegate  re- 
fusing to  take  the  oath  is  not  entitled  to  receive  any  salary.  Under 
this  section,  the  claimant  is  entitled  to  salary  fh)m  and  including  Jan- 
uary 18, 1883.  It  in  efifect  expressly  so  provides,  without  reference  to 
when  his  term  commeuce<I. 

The  right  to  salary  jpmVr  to  the  commencement  of  a  session  rests,  in  jmrt 
at  least,  on  sections  of  the  Revised  Statutes  as  follow: 

"  Sec.  31.  Before  the  first  meeting  of  each  Congress  the  Clerk  of  the 
next  preceding  House  of  Representatives  shall  make  a  roll  of  the  Bep- 
resentatives-elect,  and  place  thereon  the  names  of  those  persons,  and  of 
such  persons  only,  whose  credentials  show  that  they  were  regnlaily 
elected  in  accordance  with  the  laws  of  their  States  respectively,  or  the 
laws  of  the  United  States." 

'^Sec.  38.  Representatives  and  Delegates-elect  to  Congress,  whose 
credentials  in  due  form  of  law  have  been  duly  filed  with  the  Clerk  of 
the  House  of  Representatives,  in  accordance  with  the  provisions  of  see- 
tion  thirty-one,  may  receive  their  compensation  monthly,  from  the 
beginning  of  their  term  until  the  beginning  of  the  first  session  of  each 
Congress,  upon  a  ceilificate  in  the  form  now  in  use  to  be  signed  by  tibe 
Clerk  of  the  House,  which  certificate  shall  have  the  like  force  and  effeet 
as  is  given  to  the  certificate  of  the  Speaker." 

Literally,  these  sections  only  apply  to  Representatives  and  Delegates^ 
(1)  whose  credentials  are  fileil  (2)  before  the  first  session  of  a  Congress. 
But  the  purpose  of  Congress  was  to  provide  a  means  of  paying  Repre- 
sentatives and  Delegates  elect  prior  to  the  first  session  of  Congress  after 
their  election.  The  words  of  a  statute  always  yield  to  its  manifest  piir> 
pose.  It  is  not  doubted,  that  Representatives  and  Delegates  elected 
after  the  first  session  of  a  Congress  has  passed  by,  to  fill  a  vacancy, 
which  exists,  either  because  (1)  there  may  have  been  no  previous  law- 
ful election,  or  (2)  no  election  at  all,  or  because  (3)  of  the  death,  resigna- 
tion, refusal  to  accept,  or  otherwise,  of  a  previously  elected  Represent* 
ative  or  Delegate,  ai-e  entitled  to  file  their  credentials  of  election  dur* 
ing  the  recess,  or  next  session  of  Congress  and  be  paid,  as  the  statute 
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sayf^  ^'tlieir  oompennatinii  monthly,  from  the  beirimiiiif;  of  their  term.'* 

The  pnenent  claimant  did  not  file  any  credentinlH  of  eWtion,  and,  by 

the  literal  reading  of  section  liA  of  the  Kevised  StutntPR.  is  not  within 

its  provisions  so  as  to  receive  *'ooni|>en8ation     *     •     •    »  fr«»m  the 

beginning  of    •    •    •     fhi»J  term",  whenever  it  conimenre<l,  if  it  com- 

menced  before  be  was  swoni  in.    It  is  clear,  liowever,  that  the  statute 

intended  to  pay  each  Representative  and  Deh'^ate  declared  entitled  to 

a  seat  the  proper  salary /rom  the  commencement  of  kin  term,    Wwtion 

35  of  the  Revised  Statutes,  as  amended,  ^ives  each  Kepn^sentative  and 

Delegate  a  salary  of  $5,(KNl  a  year,  and  section  .'is  makes  it  paya^ile 

monthly.     If  it  were  said,  that  payments  of  the  salary  cnnid  only  Im* 

■lade  to  sach  as  have  (1 )  fHiHl  credentials  (*J)  l>efon*  tlie  first  meeting  of 

each  Gou;^ess,  there  would  be  no  provision  for  payinjr  f  I )  a  successful 

contestant  without  credentials,  or  (i!)  a   He])resentative  or  Delegate 

electetl  after  a  Congress  was  in  session  in  a  ilistrict,  in  which  then*  had 

'  been  a  failure  to  elect  at  the  regular  ]NTi<Hl.     Hut  the  statute  is  to  1>e 

eonstnie^Iy  even  against  its  strict  letter,  to  authorize  ]iayment  in  sueli 


1.  Its  evident  purpose  was,  to  authorize  payments  for  all  persons 
declared  elected,  and  this  purpose  is  to  Ik*  carried  out. 

2.  Ix)ng  continued  usage  has  settled  this  as  the  true  ronstniction  of 
the  statute. 

3.  This  construction  is  required  by  the  rule,  that  a  cannn  omhnHn  is 
not  to  he  permitted,  if  the  words  of  a  statute  will  reasonably  admit  of 
any  other  construction. 

The  statute  then  was  designed  to  ])ay  every  ]iers4)n  declan*d  elerted. 
The  claimant  cannot  l)e  paid  under  section  51  of  the  Revise<1  Statutes, 
already  quoted. 

There  was  a  vacancy  as  to  Utah  "otherwiw*''  than  by  death,  to  wit : 
by  the  failure  to  elect  in  NovemlnT,  1SM(I.  Rut  this  s<M*tiond(»es  not  fix 
the  right  to  com]»ensation  in  such  case.  It  applies,  by  it  own  terms, 
only  to  those  cases  in  which  there  has  lieen  an  election — a  <*  pn*<le<*ess<ir '' 
whose  right  to  compensation  has  'M>eased.^  It  should  lie  so  ronstruefl, 
because  of  the  manifestly  unn'asonable  result  of  payin;;  the  full  salary 
of  a  whole  term  for  less  than  two  months'  si»rvire.  It  is  well  s«*ttled,  that 
"the  interpretation  should  lean  sti-ongly  to  avoid  absurd  eonseqnenees, 
inj-istice,  and  even  pn*aT  ineonvenienee.'*  (Hislmp.  Written  Laws,  S2, 
M.  93,  iHNl.)  It  is  not  necessary  to  c<»nstnie  this  seetion  as  giving 
the  right  to  compensation  in  this  easr,  lieeause  tin*  ri;;lit  is  otherwise 
provide<l  for.  The  rijrht  to  salary  from  .Tanuary  IS,  lss;«,  is  ]irovided 
for,  as  alreadv  shown,  bv  seetion  .'<*.»  of  the  Revised  Statutes.  As  to 
compensation  prior  to  that  time,  seetion  .'is,  as  herein  above  construed, 
gives  a  right  to  conipcnsatitui  *' from  the  beginning  of  •  •  •  [the] 
lenn."  Rut,  if  this  latter  seetion  ihs's  not  ai»plv,  the  art  of  .Inly  -A, 
1^  (U  Stat.,  323),  does,  and  it  declares,  '*that  the  comjiensatitm  of 
each    •    •     •     Delegate  in  i^on/rress  shall  Ih*  five  thousand  doUuTH  \>eT 
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annum.^  (Bev.  Stat.,  35;  Act  March  3, 1873, 17  Stat,  486;  Act  Jana- 
ary  20, 1874, 18  Stat.,  4).  It  may  be  proper,  therefore,  to  notice  aectfam 
38  and  the  act  of  July  28, 1866. 

^<  The  beginning  of  *  *  *  [the]  term  ^  of  a  Delegate,  who  is  eleetai 
at  the  regolar  time,  is  the  commencement  of  the  Congress  for  whioli  ha 
is  elected— on  the  4th  of  March  following  the  election.  This  is  fixed 
by  law.  (Bev.  Stat.,  25.)  But,  when  a  Delegate  is  elected,  as  in  thto 
case,  after  a  Congress  has  commenced,  it  cannot  be  said,  ^^that  the  be* 
ginuing  of  *  *  *  [his]  term''  is  the  commencement  of  the  Congresa^ 
A  Delegate  has  no  term  until  he  is  elected.  Until  an  election^  he  oaii 
exercise  none  of  the  duties  of  a  Delegate.  A  person,  who  has  no  right 
to  exercise  any  of  the  powers  of  a  Delegate,  has  no  term  or  office  as  saoh. 
An  officer  appointed  and  commissioned  by  the  President  has  no  term 
until  he  is  sworn  in  as  such,  and,  if  he  is  required  to  give  bond,  this 
must,  in  addition,  be  approved  before  the  term  of  office  begins.  (United 
States  V.  Le  Baron,  19  How.,  77.)  A  Delegate  in  Congress  is  not  re- 
quired to  give  a  bond,  and  he  is  not  required  to  take  an  oath,  as  sudh, 
until  a  session  of  Congress  begins.  But,  in  other  respects,  the  begin- 
ing  of  his  term,  like  that  of  officers  appointed  by  the  President,  depends 
on  the  time  of  his  appointment  or  election,  except  as  other?rise  fixed 
by  statute. 

K  the  claimant  could  have  lawfully  received  a  certificate  of  eleotioii, 
his  term  would  have  commenced  with  his  receipt  and  acceptance  of  such 
certificate.  This  would  be  the  lawful  evidence  of  a  legal  title  to  the 
office,  or  qtuisi  office,  of  Delegate.  A  Delegate  elect  is  not  boand  to. 
accept  the  trust.  Until  he,  in  fact,  or  by  legal  presumption,  does  aooepty 
his  term  cannot  begin.  If  the  proper  certificate  of  election  were  refosed 
him  on  his  demand,  his  equitable  right  would  then  commence,  and  the 
subsequent  delivery  of  the  certificate  might  relate  back  to  the  time  he 
was  entitled  to  it,  and  so  in  effect  his  term  would  be  deemed  then  to 
have  commenced.  So,  if  a  certificate  is  refused,  a  resolution  of  the  Hoose 
of  Bepresentatives,  declaring  a  Delegate-elect  entitled  to  a  seati  will 
give  him  a  right,  after  he  takes  the  oath,  to  compensation  from  the 
period  when  he  was  entitled  to  receive  the  certificate.  (Contestant's 
Widow's  Case,  3  Lawrence,  Compt.  Dec.,  328.) 

The  same  result  follows  by  force  of  the  act  of  July  28, 1866  (14  Stat^ 
323),  and  the  Bevised  Statutes,  sections  38  and  39.  These  declare  that 
the  compensation  of  each  Delegate  shall  be  $5,000  per  annum,  and  make 
it  payable  monthly.  By  force  of  these,  compensation  can  only  be  paid, 
in  such  case  as  this,  to  one  who  is  a  Delegate.  The  claimant  was  not 
a  Delegate  prior  to  the  election  of  November  7, 1882.  These  provisions, 
in  effect,  give  salary  payable  monthly  as  a  right  incident  to  the  tennre 
of  office,  or  quasi  office,  or  as  incident  to  the  right  to  have  the  evidence 
of  an  election.  (Evans's  Case,  3  Lawrence,  Compt  Dec,  116.)  If  Con- 
gress had  been  in  session  in  November,  1882,  when  the  election  was  held^ 
the  claimant  could  not  have  taken  a  seat  without  the  proper  evidence 


CompemmUian  of  Delegate  to  Congreet^ — Caine^B  Caee.  55 

of  his  election,  or  a  resolation  of  the  House  declariiij^  him  entitled  to  a 
aeat.  In  such  case,  his  equitable  title  to  a  seat  wuuld  bi*giii  fmin  the 
iint  moment  of  time  he  was  entitled  to  receive  a  certificate  of  election. 
This  would  not  be  prior  to  the  time  when  it  was  possible  to  make  the 
proper  returns  of  the  election. 

The  result  is,  that  the  claimant  is  entitled  to  compensation  to  lie  com- 
puted from  the  period  within  which  the  election  retiinis  were  made  as 
required  by  law  on  which  to  base  a  certificate  of  election.  Or,  if  nn  re- 
turns were  made,  compensation  should  be  computed  and  paiil  fn)m  the 
period  when  it  would  have  lieen  practicable  to  have  nuule  them  within 
the  limit  prescribed  by  law.  The  Serjeant-at-Arms  of  tho  Houm'  of 
Representatives  will  be  advised  acconlingly.* 

TBEAsrsY  Departhent, 

Firnt  Comptroller^^  Office^  February  8,  188:^. 


Note  bt  Fiiust  Comptroller. 

*  In  HoDM  Report  No.  fwO,  first  sewiun  Kurty-HCVMith  Cuntcrefw,  Kebniary  '/h, 
l^iS.  will  b^fouml  the  vi«WHof  aeveral  iiiPiiib«*rr«of  the  IliniwCiiiniiiiltrt*  mi  Klpctioun 
in  the  eontenteil  eI«*ctioii  case  of  Caonon  r.  CaiiiplH-II,  luniu'  iMirtinn.-*  of  whii-h  an*  re- 
spectively, ID  sulHitaDce,  aA  follow: 


ti 


VIEWH  OP  MR.  CALKIN'!*. 


"If  the  Enji^Iiith  doctrine,  an  it  haH  Ixm-q  applii-tl  ami  en  furred  in  thr  Ilritiiih  l*urlia- 
meot,  prKViiileil  iu  thr  American  C(>ni;n*»tN,  vi/.  that  whcrr  thr  niiij«irit\  ramlidalt'  in 
;D«Iigible,  and  ^nffifieiit  no/ire  of  hU  inoli^ihilitv  Iiiim  Ihmmi  irivrii.  iIh*  piTHiiii  r«'rriviii)( 
the  Of xt  highest  number  of  viites,  Ihmuk  I'li^ilih*,  must  Im'  ili'i'luriMl  flrrti'd.  the  ^i»v- 
CTDor'ji  pniiiciou  would  Xnt  iinaHsailablt*.  providi'd  it  i-otnu*  that  Mr.  Caiiiinii  iifvcr  waM 
DitDrali»Ml  and  <«ii:firi«-nt  tint  ire  uf  rh«'  fact  hail  1m*<*ii  ;:ivrii. 

"But  the  English  rnle  doeb  not  prevail  in  America.  In  thi*  eaM*  uf  Smith  r.  Lirown, 
SBartlett,  *JlXi,  in  the  report Hiibmitted  by  Mr.  DaweN,  then  I'lniirmannf  the  Committee 
00  Elections,  it  in  declared — 

"*That  the  law  of  the  Hriti«h  Parliament,  in  thitt  particular.  liaHn/irr  been  »diii»li-d 
ia  this  country,  and  ia  wholly  inapplicable  to  th«;  evHiem  id'>;<ivernni«-itt  umler  wiueh 
Wf  h've.' 

'^And  .Judj^eMcCrary  in  his  work  on  contfHfed  eleetionM,  in  wtnilM  as  perHpieiimm  un 
'tlxr  are  ter*«e,  Mum**  n]i  the  inatte.r  ibuH : 

'*Mi  iH  a  tiir«daniental  idea  with  urtthat  themajiuity  Hhall  rule,  ami  thjt  a  majority, 
Ofiit  leaftt  a  ]dur.ility,  ahall  he  rei/uireil  to  tirrt  a  prrnon  to  offin\bi/  /iii/mi/iii-  rott: 

"'An election  with  us  in  thtMb-Ii berate  idiMii'i-iifriiiiiijuriry  nr  pbiralily  iil'thefbTtorM. 
kny  doctrine  which  ofX'ns  the  way  for  mintirity  rule  in  tinftvuw  if4  anti-rfpnblirau  and 
luti-Ameriran."*     /  McCrary.  v'^ 'ilU. ) 

On*f  objection  made  to  Mr.  Cannon'M  ri(;ht  tn  a  si>at  wa^,  tliat  he  wbm  not  a  citi/en. 
Htjprwented  a  certilicate  of  naturalization  dated  I>i'«cmlMT  T.  \<*\.  hi^neil  by  the 
clrrk  of  the  T.'nited  States  ilistriet  eoiirt  fi>r  the  Ti-rritory  of  I'tali.  and  nn«ler  the  neal 
of  ihf  eourt.  and  a  reconl  b«iok  of  natnrnli/atioii  ki'pt  by  tin-  eb'rk.  in  wliii  li  wan  a 
Qfmorandum  of  thin  and  other  natural i/.atioii-i.  .Vs  tt>  iIhm  ceriil'nate,  it  im  said  by 
^r. Calkins  in  the  Honse  rejnirt  above  referre<l  to: 

"It  is  objected  that  this  was  not  Hi;;ueil  !»y  the  Jinljje,  and  wan  therefore  not  a 
pmi'^T  reconl  of  the  court,  ami  that  tin*  natnraliration  pap«Ts  tins  issued  are  void. 
"Vr-annot  .a;:free  to  that  j»ri>positit»n.  In  s«imc  of  tin*  Srafis  «if  tin*  I'niou.  the  '*i;;n- 
Jnjufthe  reeord  by  a  juil;^*'  is  made  nianilatitry.  iu  otln-rs  it  is  nrub-  tliri'i'tory  «mly, 
ami  in  otliem  still  i'r  is  not  lequin'il  at  all.  .V^  coiurumi  law  no  Ju.l;^iui'nt-roll  wan  ri«- 
jniiv*!  to  U'  si^^ned  by  tin-  pn*Ni«lmj;  Judp*.  Mi'mM-  it  is  purely  a  siatutnry  pri>vision. 
"tir*-  mclineil  to  the  opinion  that  tin-  law  is  not  nianilat'iix .  a-*  applied  lo  th»-  Tcr- 

ritrtrynf  I'tih.  nrtfuirin;;  the  judj^i-  to  sijju  fbi*  r »rd.     U'll  hi»\vi'v.r  this  may  b«'.  we 

*r*  inclined  to  hold  that  thin  was  a  Hufticieut  natur.ili/atio'i   umlt-r  the  laws  uf  the 
V'iittd  r;lat«:s.  esijecially  where  it  is  at]lrm;»rirehN//onn  hy  Mr.  Cannon  that  lUe  pro- 
^fliin^iu  court  \s-^rt'  rf^nlar  in  form,  that  wiftwtsfH  «-erc  ilu/v  swnrii  who  le^lil\od 
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to  neceasary  facts,  and  that  judffment  was  orally  prononnoed  by  the  court  firom  the 
bench.  It  is  the  jndfimfient  of  the  court  which  makes  its  action  efficaciou^  and  not 
the  accnracv  with  wmch  the  clerk  writes  it  down.  (Stephen,  PI.,  138;  Whitnejv, 
Townsend,  h7  N.  Y..  40 ;  Rollins  v.  Jlenry,  78  N.  C,  342;  Van  Vleit  r.  Philips,  5  lowm, 
558;  Childs  r.  McChesny,  20  Iowa,  431 ;  Jor^enson  r.  GriflSu,  14  Minn.,  464.; 

'*The  other  point  made,  that  Mr.  Cannon  had  not  been  a  resident  of  any  State  or 
Territory  of  the  United  States  for  five  years  next  preceding  the  date  of  natnraliiatloaj 
involves  quite  a  novel  question.  We  hold,  however,  on  this  point,  that  the  reoova 
cannot  be  collaterally  questioned,  and  that  therefore  it  is  ]ncom]>etent  to  show  by 
evidence  in  this  procce<ling  that  the  certificate  is  null.  (Pruit  r.  Cuuiiningt,  16 
W-end.,  616;  State  r.  Penny,  lU  Ark., 616 ;  McCarthy  r.  Marsh,  1  Seld.,  263;  /n  reCoI^ 
man,  15  Blatchf.,  406;  Spratt  v.  Spratt,  4  Pet.,  3iK).) 

fl 

''We  are  now  brought  face  to  face  with  the  question,  whether  this  Honse  will  admit 
to  a  scat  a  Delegate  who  practices  and  teaches  the  doctrine  of  a  plurality  of  wivei^ 
in  violation  of  the  statute  of  the  United  States." 


And  he  then  cites  the  Constitution,  Art.  I,  sections  1,  2,  and  5;  and  Art.  IV, 
tion  3,  par.  2,  and  says: 

''There  Imuo  provision  in  the  Coustitutitm  for  the  election  of  Delegates  to  the  Honaa 
of  Reprcseiitati  ves  or  to  the  Senate.  They  are  entirely  the  creature  of  statute.  They 
are  clearly  not  within  the  clause  of  the  Constitution  last  above  quoted,  for  the  Honse 
is  ''coniposi'd  ofmemhtre  choseu  every  second  year  by  the  people  of  the  several  Staim*'^ 
and  nothiiig  in  said  of  the  Territories.  Delegates  have  never  been  regarded  aa  mem- 
bers, in  any  constitutional  sense,  because  their  powers,  duties,  and  privileges  on  the 
floor  of  the  House  when  admitted,  are  limited.  They  may  speak  for  their  Territoriee; 
they  may  advocate  such  measures  as  they  think  proper;  they  may  introduce  bills  and 
servr  on  coniniittees;  but  they  are  deprived  oi^the  right  to  vote.  And  we  doobt 
wheiht'r  Congress  could  clothe  tliem  with  the  right  to  vote  on  measures  affecting  the 
peo])]c  of  the  States  or  of  the  Territories,  because  they  do  not  represent  any  integnl 
part  of  the  nation,  but  simply  an  unorganized  territory  iMdonging  to  the  whole  ]ieo* 
pie.  Hence,  Delegates  are  creatures  of  statute,  and  it  would  be  competent,  at  any 
time,  ibr  the  legislative  branch  of  the  Government  to  abolish  the  of&ce  altogether. 

'^Tlie  writer  of  this  report  goes  further  than  that.  He  holds  that  it  is  incompetent 
fur  Congress  and  the  Executive  to  impose  on  any  fnture  House  the  right  of  Delegates 
to  seats  with  defined quaH/lcatiom," 

Mr.  Calkins  then  says,  as  to  Mr.  Cannon: 

"  Having  admitted  that  he  practices,  teaches  and  advises  others  to  the  oommiaslon 
of  that  offense  [polygamy],  we  feel  it  our  duty  to  say  to  the  people  of  that  Texritory 
thai  we  will  exclucle  such  persons  from  representing  them  in  this  Honse.  In  saying 
thiH  we  desire  to  cast  no  imputation  on  the  contestant  personally,  because  in  his  de- 
]>ortment  and  conduct  in  all  other  respects  he  is  certainly  the  equal  of  any  other  per* 
son  on  this  floor.'' 

VIEWS  OF  MR.  BELTZHOOVER. 

After  an  elaborate  argument,  conclusions  were  presented  by  Mr.  Beltzhoover  as 
follow : 

'*The  following  is  a  summary  of  the  reasons  for  my  concurrence  in  the  resolutions  of 
the  majority  of  the  conuuittee: 

"  1.  The  history  of  the  cession  and  organization  of  the  Territory,  which  1>elonged  to 
the  Federal  Government  at  the  time  of  its  formation,  the  history  of  the  clause  in 
the  Constitution  which  relates  to  that  Territory,  and  the  Constitution  itself,  all  show 
clearly  that  it  was  not  contemplated  or  inttMided  that  Delegates  which  might  l>e  sent 
from  said  Ti*rritory,  then  iniiue<liately  under  the  Constitution,  should  have  the  swne 
qualifications  as  ineiiiberH  of  Congress. 

"2.  The  Constitution  does  not  extend  over  Utah,  except  as  a  part  of  the  statute  law 
provided  for  that  Territory-  by  Congress,  and  there  is  therefore  more  reason  for  hold- 
ing that  the  <iualiticationH  required  for  members  of  Congresn  by  the  CoiiHtitution,  do 
not  extend  to  Delegates  from  that  Territory,  than  there  is  in  relation  to  Delegates  fhmi 
Territory  iuiinediately  Uhdcr  the  Constitution. 

"3.  The  Constitution  not  only  does  not  ]>rovide  that  Delegates  shall  have  the  same 
qualifications  as  members  of  Congress,  but  no  law,  in  almost  a  century  of  legislation 
on  the  subject,  has  so  pn>vided. 

'M.  There  is  no  reason  why  the  qualifications  of  Delegates  should  be  the  same  as 
those  of  members  of  Congn^ss.  Their  status  and  duties  aiid  powers  are  ^  idely  differ- 
ent, and  their  qualifications  should  be  luaile  to  conform  to  those  i>owers  and  duties, 
which  in  ease  of  Delegates  are  inirely  of  a  local  and  business  character. 

"  5.  The  Territories  can  only  be  held  and  governed  by  Congress  with  one  single  pur- 
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jmt  InTieir,  which  i*  to  iKlapt  ami  |imp»rn  th<*io  for  wlniiiiNioii  bh  StAtm  uf  thi* 

Vaioa.    Ii  will  hanlly  be  couteiuled  that  litsh  will  ttvvr  Im>  iMliuitifd  imh  a  Stat«f  while 

MlygAuiy  doBinAtM  ilt,  or  thai  it  in  preiiarinK  it  f«>r  ailuiiiwioii  an  a  Statti  to  hi>ld  out  ti) 

L    ilipeo|il«  iha  deloaive  «loctriue  that  a  (Nilygaiiii«t  ii  not  4liM|iii»liii«tl  an  a  iiieiiili«*r  of 

,^  CongreM»  and  therefore  that  pol\'|{a;iiy  ih  no  bar  to  the  aduiiMMJoii  of  Utah  to  tho 

[     Uaiun. 

r        ^t.  No  law  fixing  the  qualitttsatioiiii  of  I)(*legjiti*H  paMWtl  by  aiij  fnriiipr  Conifn'm 

I     «Mld  be  binding  on  any  sulme^ini^nt  Cou^rn^jM.    HA  CI  I  IIoiiim.>  Hhall  1m*  the  jmlgf  o7  thf 

fulincations  of  itaowu  nit'iulierst,  and.  for  a  ninrb  iitronK*^r  rfanon,  ir  ithould  be  iho 

i     dcioMve  jnd^e  of  the  qna-ifiratinnit  of  the  ]>«'loK:iteN,  whirh  are  itii  cn'at urea,  and 

which  it  admitA  as  a  matter  of  itM  own  diHcretfon. 

"7.  Cougreas haa h«-]d, fniin  li^Udown  to  tliintinie,  that  it  hiiH  the  right  to  prevent 
tibe  AdmiMtion  of  penonM  an  meniberti  who  an*  hoNiili>  to  th*<  (i(i\i*riim<-iit  by  exriuiliiig 
tktm  on  that  gronnd,  although  they  |N>HiMM.i  all  tins  i>ilier  ipi  ah  licit  ions  r.'ipiireil  b^ 
theCoDCtitution;  with  niurh  mon^  propriety,  and  iiiiiuh  leMN  Ntrotch  of  (Miwur,  C'ou- 
gne»  ba»  the  right  to  excludf  a  l.h- legate  wb«i  im  not  well  tlitt|Nint^l  t4>\vard  the  (iuveni- 
luent,  and  who  ojieuly  dvHea  itn  hiwH. " 

The  renolntionn  of  the  majority  of  ihe  conimittoe  wi-n*  thiw  ailopifil  by  the  IIoum*. 
Other  able  and  elatntrate  argumi-ntif  witu  niiidf.  and  the  uiiimnty  of  the  roinuiitti*n 
eoncluded  their  views  as  follow : 

"Mr.  Campbell  inVmta  that  nlth'nigh  he  m:iy  be  a  minority  randid:itf  Mr.  ('iinnon*<( 
inelipbility  entitles  him  to  the  Mtat.  If  thfre  are  any  (|iii'srioiiH  M>ttliM|,  Itcyond  the 
mrh  of  ai^nment,  thin  \h  one  of  thmi. 

"In  the  cnae  of  Maxwell  r.  Cannon  (Smith,  l-^'i)  the  roninii(te««  nf  Klfftionn  Nay: 

"  *The  contestant  iniiiMtii  ii|Min  bin  right  to  the  iw>aC  a-^  tht*  minority  raudidarf,  in  ea»u* 
the  Honne  ahail  ultimately  determine  to  un*M'at  or  evpel  tin*  Hitting  nienilNT.  Tb*' 
conniiel  for  the  conteatant'  refern**!  the  conimiltee  to  tln'  ra»«e  f»f  A.  S.  Wallm't*  r.  W. 
0.  Simpson,  in  the  Fortv-flmt  Congn*w«,  in  Hupport  of  thi*  riaim  of  rontivntant.  A 
eritieal  examination  of  tne  case  will  i«how  that  it  eannot  bi*  ronxiilmMl  a>«  authority 
fiir  the  doctrine.  •  •  •  Xot  only  is  thin  not  an  autboriiy  for  tbr  di»rtrine  ron- 
tended  for,  but  the  caiieA  eKtubliiibing  the  o]>]ioMte  doctrine  an*  no  numernuN  and  uni- 
fiimi  aa  to  ab«iolutely  remove  the  i]ueation  in  tbiHronntry  fnmi  tbr  realm  of  dfhate.* 

''The  committee  cite  the  following  cam*H:  Smith  r.  hrown  Ci  Hartlett,  :VX>):  Kam- 
■ry  r.  S<mith  (Clark  A  Hall,2:<):  Albert  (Sullat in,  Senate,  17'.»:i;  IMiilip  H.  Ki-y.  Hou*ie. 
Irffii  John  Bailev,  Houne,  l^'^X;  JameH  Shi«'ld.s,  Senate.  n41»:  J.  Y.  Mn>wn.  Houw, 
15»:  CuMhing's 'freatiHe;  Zeigler  r.  Rice  (2  HartU'tl,  H*-l);  Simeon  i'orley.  V.  M.  B. 
Yoniig,  Neliwn  Tift,  and  R.  H.  Butler,  Hon«»i*.  Korty-thinl  Congn"*H:  V.  K.  Shidier, 
Hnane,  Forty-first  Congrean;  and  J.  <*.  Abbott,  Senate,  K«irtv-«»eond  (Ningn'w*. 

"Our  conclnsiona  an*  that  Cannon  bail  a  clear  majority  of' the  legal  voten  for  rb-b*- 
giti*. 

''That  he  poflaeaaes  the  nereiwary  qn.ilifications  under  the  CouNtitntion  and  lawn. 

"That  he  ih  «.'ntitled  to  tb«  neat,  and  we  n*(*oniiMfnd  the  fidlowing  remdntion  for 
the  coDsideratiim  of  the  IIousi': 

"Be9olred,  That  (ieorgir  Q.  Cannon  wa«  dnly  eb-rted  anil  ri'tiinied  a«  I>flegate  fn»m 
thf  Territory  of  I'tah,  and  ii»  entitled  to  a  M«»nt  nn  I>i-l<*gate  in  the  Forty-ni'venth  C«m- 

'M;iB»<nN  ATIIKRTON. 
"L.  If.  1»AVIS. 
•'(J.  W.  .KiNKs;* 

PrRTIlKR   PUOCKKI»IV<SS   IV   TIIK    KoT:K«iOI\(S   rv*F. 

April  19,  \*rf3,  Ifon.  II.  K.  Paini',  ha  roun<«t'l  fur  Mr.  Caiip-.  sulniiiftctl  an  argument 
in  his  iHrhalf,  addrenM-d  to  tht*  Fir^t  Conipt roller,  and  raying,  intrr  aiitt  : 

"Tliere  are  e^'rtain  fartH.  nut  l»ri»nght  to  \«inr  ni»tii-e  liy  Mr.  ('iiini-.  imr  wiighfil  by 
yon  in  yonr  considrration  of  tin*  rnsi',  wliii-h,  I  think,  jriNtify  nii>  in  fann-ifly  n-- 
Ciu*4ting  you  to  in«|iiin«  wbfth«*r  it  in  now  prupiT  for  the  <li<ibnrsing  ot)ii-t>rs  of  tin* 
HrtH'*!.  or  the  ni-eonnting  ottinTH  of  th«*  Tn-a'^nry,  tn  f[nf«4tioii  Mr.  Cainf*-*  riuht  to 
MQiiieDi(.itioii  fi«r  tb«'  full  ti-rni  of  the  Forty -wvi-nth  Congn-sM,  hi^rrvrr  Htnnuj  mnii  he 
ttflV  eonrtWioii  of  thr  ionniiMfi  of  the  orujimi!  rvanoHimtf  hy  irhirh  ifoH  hnr*'  rttuh*ti  ffovr 
ieemnu  of  tht  ra*f. 

'■In  9}ue  hundred  and  forty  ditb-n-nt  eaMw,  rnvrring  a  pi-riiMJ  nf  thirty  y«'ari«, 
farmer  diMbuniing  ofiicerH  of  tbi*  llouNe  and  Senate,  and  at'i'onntmi;  otb('i*rN  of  the 
Trea«iry  have,  with  the  knowledge  and  »]i])rovaI  id'  the  Hoiwe  and  Smati".  ad«»i»*i'd 
lod  praetioally  enforced  a  eimntruetion  of  the  law  exactly  opiMwite  ti»  that  wbiob 
commends  itself  to  your  judgment  in  thin  caM*. 

'•The  RepreAentatives  of  the  State  of  Kentucky,  in  the  Tbirty-tifth.  Thirt\ -sixth. 
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Thirty-seventh,  Thirty-eishth,  and  Thirty-ninth  CongreMes,  were  ehoeenon  the  flrat 
Monday  in  Angnst,  after  the  commencement  of  their  respective  terms.  The  Sbepre- 
sentatives  from  the  same  State  in  the  Fortieth  Congress  were  chosen  on  the  4th  dsy  of 
May,  after  the  commencement  of  their  term.  These  Representatives  namheredy  in 
the  aggregate,  42.    Each  received  the  fall  compensation  for  a  term  of  twoyean. 

''The  Representatives  of  the  State  of  California,  in  the  Thirty-fifth,  Thirty-MT* 
enth,  Thirty-eighth,  Fortieth,  Forty-third,  Forty-foarth,  and  Fdrty-flfth  Congreanay 
twenty-two  in  number,  were  all  chosen  on  the  first  Wednesday  in  September  after 
the  commencement  of  their  respective  terms.  Each  received  compensation  for  the 
fall  t«rm  of  two  years. 

''The  Representatives  of  the  State  of  Connection  t,  in  the  Thirty-fifth,  Thirty-«ixth» 
Thirty-seventh,  Thirty-eighth,  Thirty-ninth,  Fortieth,  Forty- first,  Forty-aecond, 
Forty-third,  and  Forty-fourth  Congresses,  numbering  forty,  were  chosen  on  the  first 
Monday  of  April,  after  the  commencement  of  their  respective  terms.  Each  reoeived 
compensation  for  the  full  term  of  two  years. 

'*  The  Representatives  of  the  Stat«  of  New  Hampshire,  in  the  Thirty-fifth,  Thirty- 
sixth,  Thirty-seventh,  Thirty-eighth,  Thirty-ninth,  Fortieth,  Forty-first,  Forty-sec- 
ond, Forty-third,  and  Forty-fourth  Congresses,  numbering  thirty  in  all,  were  elected 
on  the  second  Tuesday  of  March,  after  the  commencement  of  their  respective  terms. 
Each  received  full  compensation  for  the  term  of  two  years. 

"Andrew  Johnson,  a  Senator  Ax>m  the  State  of  Tennessee,  was  elected  October  & 
1857,  and  was  paid  from  the  commencement  of  the  term,  Mnrch  4, 1857.  (Credentiala  of 
Senators,  folio  2,  page  'J95.  Senate  Ledger,  account  of  Andrew  Johnson.)  James  H. 
Hammond  was  elected  senator  for  the  State  of  South  Carolina  December  7, 1857,  and 
was  paid  from  the  commencement  of  the  term,  March  4, 1857.  (Credentials  of  Sen- 
ators, folio  2,  page  396.  Senate  Ledgun  account  of  J.  H.  Hammond).  J.  C.  Ten 
Eyclc  was  chosen  senator  for  the  State  of  New  Jersey.  March  7, 1859,  and  was  paid 
from  the  commencement  of  the  term,  March  4, 1859.  ^Credentials  of  Senators,  folio  9, 
page  424.  Senators'  Ledger,  account  of  J.  C.  Ten  Eyck. )  M.S.  Wilkinson  was  choesn 
senator  from  Minnesota,  December  15,  lb'59,  and  was  paid  from  the  commencement  of 
the  term,  March  4, 1859.  (Credentials  of  Senators,  folio  2,  page  427.  Senators'  Ledger, 
account  of  M.  S.  Wilkinson.^  J.  A.  McDougall  was  chosen  senator  for  the  State  of 
California,  April  2,  1861,  ana  was  paid  from  the  commencement  of  the  term,  Maroh  4, 
18G1.  (Credentials  of  senators,  folio  2,  page  451.  Senators'  Ledger,  aoconnt  of  J.  A. 
McDougnll.)  J.  H.  Lane  was  elected  senator  for  the  State  of  Kansas.  April  4, 1861, 
and  was  paid  from  the  commencement  of  the  term,  March  4, 1861.  (Credentiala  of  Sen- 
ators, fonu  2,  page  432.  Senators'  Ledger,  account  of  J.  H.  Lane.)  S.  C.  Pomeroy  wa^ 
chosen  a  senator  for  the  State  of  Kansas,  April  4,  1861,  and  was  paid  fh>m  the  com- 
uiencmeut  of  the  term,  Maroh  4, 1861.  (Credentials  of  Senators,  folio  2,  p|ige  452.  Sen- 
ators' Ledger  account  of  S  C.  Pomeroy. )  P.  G.  Van  Winkle  was  chosen  senator  for  the 
State  of  West  Virginia,  August  4, 1863,  and  was  paid  from  the  commencement  of  the 
term,  March  4, 1863.  (Credentials  of  senators,  folio  2,  page  477.  Senators'  Ledger  ae- 
couut  of  P.  G.  Van  Winkle.)  W.  T.  Willey  was  chosen  Senator  for  the  State  of  West 
Virginia,  August  4, 1863,  and  was  paid  from  the  commeucemeut  of  the  term,  Maroh  4, 
1863.  (Credentials  of  Senators,  folio  2,  page  478.  Senator's  Ledger,  account  of  W.  T. 
Willey.)  Geo.  Vickers  was  chosen  Senator  for  the  State  of  Mar^'land,  March  7,  1H68, 
and  paid  from  the  commencement  of  the  term,  March  4, 1867.  (Credentials  of  Senatoia, 
folio  2.  Senators'  Ledger,  account  of  Geo.  Vickers. )  J.  B.  Henderson  was  chosen  Sen- 
ator for  the  State  of  Missouri,  November  13, 1863,  and  was  paid  from  the  commencement 
of  the  tenn,  March  4,  1863.  (Crodentinls  of  Seuators,  folio  2,  page  479.  Senators^ 
Ledger,  account  of  J.  B.  Henderson. )  J.  P.  Stocktou  was  chosen  Senator  for  the  State 
of  New  Jersey,  March  15, 1865,  and  was  paid  from  the  commencement  of  the  term,  March 
4. 1865.  (Credentiiils  of  Senators,  folio  2,  page  509.  Senators  Ledger,  account  of  J.  P. 
Stockton.)  J.  W.  Johnston  was  chosen  a  Senator  for  the  State  of  Virginia,  March  15, 
1871,  and  was  paid  from  the  commencement  of  the  term,  March  4, 1871.  (Credentiala 
of  Senators,  folio  3,  page  1*20.  Senators'  Ledger,  ticcount  of  J.  W.  Johnston.)  Powell 
Clayton  was  chosen  a  Senator  for  the  State  of  Arkansas,  March  14,  1871,  and  was 
))aid  from  the  commencement  of  the  term,  March  4,  1871.  (Credentials  of  Senators, 
folio  3,  page  121.  SenatoiV  Ledger,  account  of  Powell  Clayton.)  T.  M.  Norwood  waa 
chosen  a  Senator  for  the  State  of  Georgia,  November  14,  1871,  and  was  paid  from  the 
comnieueement  of  the  term,  March  4, 1871.  (Credentials  of  Seuators,  folio  3,  page  123. 
Senators' Ledger,  account  of  T.  M.  Norwood.) 

"It  is  a  sound  aJid  salutary  maxim  of  administrativo  law  that  the  precedents  estab- 
lished by  uniform  decisions  of  adniiniHtnitive  oOieeri  are  uiithorities  for  their  succes- 
Hors.  It  is  also  a  rule,  established  by  nmut^rouH  decisions  of  the  Supreme  Court  of  the 
United  States,  that,  in  the  case  of  a  doubtful  or  ambiguounlaw,  the  con  tern  poraneona 
construction  of  those  who  have  been  called  u|mu  to  carry  it  into  etfect  isau  authority 
for  the  i-ourts  as  well  as  tint  administrative  olficers.  (United  Stat4«s r.  Pnjjh,  99  U.  8., 
2t)5;  United  States  r.  Moore,  95  U.  S.,  760;  Edward's  lessee  r.  Darby,  12  Wheat., 207; 
L'nJted  SUtea  r.  8tate  Bank,  6  Pet.,  21»;  Srnythe  r.  Fiske,  23  Wall.,  \\&Z\  United  States 
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r.  Alexander.  12  WaU.,  177;  Peabody  r.  Stark,  16  WalL,  S40;  Hahu  r.  Vuited  8taU^e, 
U.  &  Bapreme  Court,  March  96,  1883)." 
Citatioiia  of  the  State  laws,  under  which  the  elections  were  held,  are  ht- reto  ap- 


BcT.  Stat.,  Kt.,  laa^  page  988 ;  Ky.,  Acts,  1867,  Chap.  1254,  Sec.  1 ;  Oen.  Stat.,  Ky., 
ttnty  page  380,  See.  9. 

CiliteDia,  Acta,  April  94, 1858 ;  Acta  April  15, 1858 ;  AeU  April  1. 1864  ;  Acts  Match 
13,1805;  AcU  March  11,  ItiHd;  AeU  April  4,  1870;  Political  Code,  1879,  Sees.  1041, 
ISO;  Amendment  Political  Code,  April  16,  1800,  Sec.  1343. 

Stit,  t  onn.,  Compilatioo  1854,  p.  4411,  Sec.  93;  p.  463,  Sec.  41 ;  Gen.  SUt.,  Conn., 
nrwm  loOR,  p.  30^  Sec.  60;  p.  383,  Sec.  101. 

Kew  Hampahire,  Compiled  8Ut.,  1859,  p.  09,  Sec.  3;  Oen.  Stat.,  N.  II.,  IHoT,  p.  84, 
See.  3;  Gen.  Laws,  X.  H.,  1878,  p.  103,  Sec.  3. 


Oraooar  ar  Wixxiam  Lawrkmcr,  Fint  ComptrolUr, 

The  Ptneg  cited  in  the  foregoing  argnment  are  different  ftt>m  the  cane  of  Mr.  Caine. 
Tha  itatntea  in  ibree  now  are  different  from  those  in  force  when  the  ealariee  were  paid 
IB  the  caeca  cited.  In  thoee  caeee,  to  cited,  there  was  only  one  election  in  each  Con- 
gifimiil  diatiict  for  a  representative  for  each  term  in  Congress,  and  not  two  elec- 
tioas  as  in  Caine's  Case.  Under  the  election  laws  then  in  force,  in  the  States  referred 
fen,  the  regular  election  wasnot  held  nntil  after  the  terw,  hnt  before  thesMttos.  of  Con- 
(Ml  had  oommenoed.    The  act  of  Angnst  16,  1856  (11  Stat.,  48),  provides: 

"That  the  compensation  of  each  Senator,  Representative,  and  IVlogste  iu  Congress 
ikaO  be  six  thousand  dollars  for  each  CongrcM,  and  mileage  as  now  pmvidefl  hy  law  /or 
tmwwiiai  only,  to  be  paid  in  manner  following,  to  wit :  on  tkrfirtt  dago/Mck  rtgutar 
amiiaeacb  Senator,  Representative,  and  Delegate  shall  receive  nis  mileage  for  one  ses- 
aon,  Mmd  on  tkejlr$t  da$  of  each  momth  tktrrafter  during  each  •e««rioR,  eompemtation  at  the 
nk  of  three  thom^amd  doUaro  per  annum  during  the  continuance  of  auch  tt/uiion,  and  at  the 
cstf  (/tacA  eeeeiom  he  ehall  rrceire  the  reeidueofhiti  talarg  due  to  htm  at  »uch  time  at  the  rate 
efermmid  mHU  mupaid;  and  at  the  beginning  of  the  second  regular  Nesnioii  of  the  Con- 
gnss,  each  Senator,  Representative,  and  Delegate  Mball  rrcvive  hiM  mileage  for  Hiich 
ncond  seebion  and  monthly  during  such  st^wion  (>oni]MM)»iation  at  the  nit*'  of  thn^* 
thousand  dollars  per  annum  till  the  fourth  day  of  Mnroh  teniitniiting  thv  Congreiw, 
Kid  on  that  day  each  Senator,  Representative,  nnd  Delegat**  shall  1h>  iMititlrd  to  re- 
eeive  any  balance  of  the  six  thouMud  dollars  not  theret<»if>re  ]mid  in  th<*  said  monthly 
installments  as  above  directed." 

Paymenta  under  this,  or  similar  ntntutes,  funiidh  no  authority  for  payment  as 
asked  by  the  claimant  in  thin  case.  It  has  already  lieen  shown,  that  ii  KrpreHfutntive 
elect  dees  not  became  an  ofitxr,  until  a  semion  of  Congn'sn  comiiieiicfs  niid  he  has 
taken  the  required  oath.  (Crowley's  Cawe,  3  Lawrence.  Compt.  l>«'r.,  Ajip..  431.)  In 
the  cases  of  the  members  elt.'cteil  after  a  tenii,  hut  hefon*  a  fM^wiioii  of  (*oii^resN  roui- 
menced,  they  became  memlienof  Cougrefw  in  time  to  get  the  full  Halary,  none  <if  which 
waa,  or  cftold  have  been,  paid  until  after  a  H«*HHion  began,  as  the  act  of  .ViigUMt  16, 
l!fi6v  provided.     The  statute  now  in  force  i8  entirely  different. 

The  claimant  \a  not  entitled  to  the  paymeut  he  demands. 

TMKAauRT  Department, 

Firet  ComptroUer'a  Ofice,  Julg  *i],  1883. 
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IN  THE  MATTER  OF  THE'  AUTHORITY  OF  PERSONS  EMPLOYED  n2a)EB 
SECTION  3463  OF  THE  REVISED  STATUTES  TO  VISIT,  ENTER  INTO,  AND 
EXAMINE  DISTILLERIES,  AND  TO  EXAMINE  "  FRUIT -DI8TILLEBT 
PAPERS."— DETECTION-APPROPRIATION  CASE. 


1.  A  person  employed  under  section  346^^  of  the  Revised  Statutes  is  not  authorized  to 

''enter  into  and  upon  the  jtroniises*'  occupied  as  distilleries  "to  see  if  they  are 
operated  in  accordance  with  the  laws."  Such  entry,  under  color  of  such  anthoi^ 
ity,  is,  in  contemplation  of  law,  without  the  consent  of  the  owner  of  the  preniiaei^ 
and  in  violation  of  the  cunstitntional  guaranty  against  unreasonable  searaheiL 

2.  Statutes  empowering  officers,  or  quasi  officers,  specified  therein  to  enter  into  and 

examine  distilleries  to  detect  violations  of  law  are  authorized  by  the  ConstitntiMi 
as  necessary  reveuue  regulations. 

3.  Statute's  giving  such  right  of  entry  and  examination  are  to  he  construed  strictly. 

4.  When  in  a  statute  a  npeeial  authoritg  is  given  to  officers  therein  named  to  peifiw 

specific  dutierf,  and  an  anthority,  sufficiently  comprehensive  in  terms,  if  atandiag 
alone,  to  include  the  special  authority,  is  given  to  employ^  therein  proridid 
for,  the  general  authority  will  be  construed  as  extending  only  to  those  mcU  not 
provided  for  in  the  special  authority. 

5.  When  an  authority  is  given  by  statute  without  specifying  the  means  of  exeeotii^ 

it,  the  right  to  employ  the  usual  and  appropriate  means  exists  as  on  incident  of 
the  authority  so  given.  But  incidental  powers  are  limited  to  the  perfomuuMi 
of  such  acts  as  are  (1)  not  otherwise  S)iecially  provided  for,  and  (2)  lawfiiL 

6.  The  ''golden  rule"  of  constmotion  is,  to  give  effect  to  the  ordinary  mcftni^y  iff 

words  employed  in  a  statute,  unless  it  be  clear  that  the  law-making  power  la* 
tended  otherwise. 

7.  A  statute  is  not  to  be  made  dependent  for  its  execution  upon  the  consent  of  tliMl 

on  whom  it  is  to  operate,  unless  such  purpose  clearly  appear.  Liaws  geosnllf 
operate  without  the  consent  of  those  against  whom  they  are  executed. 
6.  No  person  employe<l  as  a  detective,  under  section  3463  of  the  Revised  Statntei^  Ml 
be  authorized  to  examine  the  sworn  returns  of  fruit  distillers,  with  a  viewflC 
ascertainiug  whether  fi*audshave  been  committed  on  the  revenues.  Sworn  oA- 
cers  alone  can  have  access  to  papers  which  disclose  the  style  or  mode  of  distil* 
1  at  ion,  or  quality  of  spirits  produced  at  any  distillery. 

August  28, 1882,  the  Actiug  Commissioner  of  Internal  Bevenue  ad- 
dressed the  following  letter  to  I.  J.  Young,  collector  of  the  4th  inteniat 
revenue  district  of  North  Cjirolina : 

*'  Sir  :  deferring  to  circular  Xo.  247,  dated  June  24, 1882,  in  regard  to 
more  closely  supervising  the  operations  at  fruit  distilleries,  you  are  in- 
formed that  the  appropriation  for  the  pi-esent  year  for  the  payment  of 
deputy  colleet<n*s  will  not  admit  of  the  employment  of  special  depntj 
collectors  for  this  work.  Your  division  deputies  will  have  to  snperriae 
the  work  of  gangers,  supplemented  by  a  force  of  competent  persona 
employed  to  discover  violations  of  internal  revenue  law,  who  will  be 
]Kiid  from  that  appropriation  on  Form  131,  and  for  this  puq>ose  yon  are 
authorized  to  ex)>end  six  hundred  ($(U)0)  dollars  in  addition  to  the  al- 
lowance made  you  in  letter  of  August  14,  1882.  This  must  cover  the 
/riiir-djstilling  season,  not  exceeiling  three  months. 
••3  OH  should  employ  only  inteUlgeut,  industrious,  and  competent 
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nen.  who,  under  the  direction  of  your  deputy  collectom,  will  devote 
ttemiselves  exclusively*  to  the  work  for  which  they  are  euiphiyeil. 

''Tliia  force  is  a  temporary  one,  to  be  discharged  at  the  expiration  of 
the  time  named,  or  earlier,  if  their  services  should  not  be  re«|uire«i.  No 
fiinher  alio wauoe can  be  made  to  you  for  this  purpose.  You  wiJl  inform 
the  persons  employed  that  they  must  not  expect  t4>  be  rt^tained  in  the 
lervioe  any  longer  time  than  is  indicated  ab«)ve. 

''It  is  believed  that  the  revenue  from  taxes  on  spirits  distilled  from 
fruits  can  be  largely  increase<l  by  a  more  vigorous  enforcement  of  the 
law,  and  more  careful  Mupervision  of  the  operations  of  dintiUerM.  With 
tiiis  in  view,  this  allowance  is  niatle  to  you< 

''As  the  ])er8ons  employe^l  will  be  obliged  to  rinit  fruit  dintiUerieM^ 
foa  should  give  them  a  letter,  or  some  iia|>er,  stating  that  they  are 
employed  in  the  internal-revenue  service  in  your  district  under  tlio 
direction  of  the  Commissioner  of  Internal  Hevenue,  but  they  must  dis- 
tinctly understand  that  this  does  not  clothe  them  with  any  of  the  |>ower 
of  a  deputy  collector  or  otlicer  of  the  Government.  They  will  always 
ict  under  your  directions,  or  the  directions  of  such  deputy  as  you  may 
designate. 

^ You  will  render  your  account  for  the  ex|H'nditure  of  this  allowance 
tuk  Form  131,  supported  by  pniper  subvoucliers  on  Form  10.  A  reiMirt 
ihowing  how  and  where  the  iiersons  employed  weie  oerupied  each  day 
niist  accompany  your  account.-' 

The  collector  employed  three  persons  under  this  authnrity,  two  of 
whom  were,  as  the  vouchers  for  their  payment  hIiow,  engaginl  during 
the  month  of  October,  188:2, '* at  the  collectors  uOiee  exainiiiing  fruit- 
distillery  papers  for  the  purpose  of  detecting  fnnuls^^and  the  tliiid  was 
engaged  during  the  same  time  in  vixitimj  and  examinhttf  fruit  dintiUvrifM. 
For  these  services  bills  in  the  sum  of  I^IOO  eacli  have  Ikmmi  presented  by 
these  parties  to  the  collector,  and  the  latter  has  rendeivd  an  aecount 
therefor,  which  has  been  approved  by  the  Secretary  of  the  Treasury 
and  the  Commissioner  of  Internal  Itevenue,  and  allowed  by  the  Fifth 
Auditor,  who  finds  a  balance  of  three  hundred  dollars  due  and  payable 
from  the  approjiriation  for  detecting  frauds,  &c. 

The  Acting  Commissioner  of  Internal  llevenue,  in  a  letter  to  the 
First  Comptroller  of  January  10,  188;i,  miys: 

*^The-e  persons  are  employed  under  ser'tion  31G:iof  the  Revised  Stat- 
utes •  *  *  and  under  •  •  •  [an  |  act  making  appri>priations 
for  sundry*  civil  exiKMtses  of  tbe  (iovernnient  for  the  ti>cal  year  ending 
Jane  30,  188^^.  It  has  been  customary  in  this  oflice  t(»  make  limited  al- 
lowance to  coUectoi-s  from  the  appro])riation  above  referred  to,  to  enijiloy 
pentf>ns  to  obtain  information,  which  will  lead  to  the  discovery  of  viola- 
tions of  inteinalrevenue  law,  [andj  \\hich  could  not  be  gained  by  their 
snbordipate  ofticers,  the  regular  employes  of  the  collectors  being  so  well 
known  in  their  respective  districts  that  it  iH  t)t'ten  imp<»ssible  tor  them 
to  discover  frauds  which  could  (»n1y  be  4ione  by  persons  not  known  to 
be  connected  with  the  collector's  uillce;  es]KM'ial1y  is  this  the  case  in 
conne<;tion  with  the  illicit  production  and  sale  of  distilled  spirits  and 
tobacco.  It  was  believed  that  in  several  districts  where  a  lar;;c  num- 
ber of  fruit  distilleries  wasoiM-rat^'d  a  considenible  portion  of  tin*  product 
of  such  distilleries  escaped  taxation  through  the  fraud  ot  the  <»perators. 
The»se  stills  being  operated  in  sjmrseJ.r  settled  uud  inaccessi\de  \h>v\uu\a 
of  the  district^  it  wns  di/ficalt  to  have  them  iv.-ifched  by  d(»puty  ooWeet- 
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or8,  in  some  districts  the  number  being  so  large  as  to  render  it  physi- 
cally impossible  for  the  deputy  collectors  to  visit  the  distilleries  mora 
than  once  during  the  distillery  season.  It  was  therefore  thought  wiaSi 
and  for  the  interests  of  the  service,  instead  of  increasing  the  number  ^ 
deputy  collectors,  to  employ  persons  to  visit  such  distilleries  freqneutlyi 
to  see  if  they  were  operated  in  accordance  with  the  laws,  if  the  tax  was 
paid  upon  the  product,  and  to  get  all  information  possible  which  wonld 
develop  frauds  upon  the  internal  revenue,  if  they  were  being  practiced. 
So  far  as  this  office  has  been  informed  from  the  reports  and  retnma 
received  it  is  believed  that  the  employment  of  these  persons  has  resulted 
in  largely  increasing  the  revenue  from  the  tax  on  spirita  distilled  ftmn 
fruits. 

^<It  is  the  duty  not  only  of  deputy  collectors  but  of  all  officers  of 
internal  revenue  to  see  that  the  laws  are  enforced  [andj  the  regulations 
complied  with,  and  to  give  to  their  superior  officers  all  information  that 
they  can  obtain  in  regard  to  violations  of  law.  It  is  also  the  duty  of 
deputy  collectors  to  visit  all  places  where  articles  liable  to  tax  are  pro- 
duced to  examine  the  same,  to  report  their  condition,  and  to  disooveri 
if  possible,  violations  of  law  thereat. 

*^The  persons  referred  to  in  your  communication,  so  far  as  obtatoing 
information  of  violations  of  internal-revenue  law  is  concerned,  were  per- 
forming service  which  is  required  of  every  internal-revenue  officer,  Dat| 
in  employing  them,  extraordinary  measures  were  being  taken  to  diaoover 
violations  of  law,  and  to  bring  offenders  to  punishment  It  seems  to 
me  that  the  employment  of  these  persons  waa  within  the  spirit,  if  not 
within  the  letter  of  the  law.** 

The  question  now  arises  as  to  whether  said  parties  were  lawftal^ 
employed,  and,  if  so,  whether  they  can  be  paid  fh)m  any  appropriation. 

Decision  by  William  La  whence.  First  Comptroller: 

In  the  performance  of  his  duties  the  Commissioner  of  Internal  Bevenne 
is  under  the  direction  of  the  Secretary  of  the  Treasury,  who  is  the  chief 
executive  officer  of  the  Department  of  the  Treasury.  Subordinate  to 
the  Commissioner  are  collectors  of  internal  revenue.  These  collectors 
and  their  deputies  are  clothed  with  extraordinary  powers,  including 
in  certain  cases  the  power,  within  their  respective  districts,  to  ^' enter 
into  and  upon  the  premises"  of  persons  delinquent  in  making  returns 
for  assessment.  (Kev.  Stat.,  319,  320,  321,  3143,  3167, 3176,  3177, 3277, 
3286,  3318,  3671.)  Revenue  officers  are  also  vested  with  a  power  of 
visitation  and  search  for  the  purpose  of  inspecting  the  operation  of  dis- 
tilling, and  of  detecting  violations  of  the  revenue  laws.  In  resiyect  to 
this  power  the  Re\ised  Statutes  jirovide  as  follows: 


<^Sec.  3276.  It  shall  be  lawful  for  any  revenue  officer  at  all  times, 
well  by  night  as  by  day.  to  enter  into  any  distillery  or  building  or  place 
used  for  the  business  or  distilling,  or  used  in  connection  therewith  for 
storage  or  other  purposes,  and  to  examine,  gauge,  measure^  and  take 
an  account  of  every  still  or  other  vessel  or  utensil  of  any  kind,  and  of 
all  low- wines,  and  of  the  quantity  and  gravity  of  all  mash,  wort,  or  lieer, 
and  of  all  ^'east,  or  other  compositions  for  exciting  or  producing  fermen* 
tation  in  any  mash  or  beer,  of  all  spirits  and  of  all  materials  for  making 
or  distilling  spirits,  which  may  bo  in  any  such  distillery  or  premises,  or 
in  iiossession  of  the  distiller.    And  wlioue  vor  any  interual-reveune  offi<:er, 
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or  any  person  called  by  him  to  his  aid,  is  hindered,  obstructed,  or  pre- 
rented  by  any  distiller  or  by  any  workman,  or  iith«*r  person  acting  fur 
BDCh  distiller,  or  in  his  employ,  from  entering  into  an^*  .such  distillery 
or  building  or  place  as  aforesaid;  or  any  surh  ofticer  is  by  the  distiller, 
or  his  workman,  or  any  i>erson  in  his  employ,  prevented  or  1iinderp<l 
ftom,  or  opposed,  or  obstructed,  or  molested  in  the  ]MM'forniune<^  of  his 
daty  under  the  internal-revenue  laws,  in  any  res|ieet,  the  distiller  shall 
forfeit  the  sum  of  not  cjceeding  one  thousand  dollars.  And  whenever 
any  officer,  h.iving  demanded  ailmittance  into  a  distillery  or  distillery 
premises,  and  having  declared  his  name  and  oftlee,  \a  not  admitted  into 
8ach  distillery  or  premises  by  the  distiller  or  otiier  ]>erHon  having  charge 
thereof,  it  shall  be  lawful  for  such  otlirer  at  all  times,  as  weU  by  night 
18  by  day,  to  break  oi>eu  by  force  any  of  the  doors  4)r  windows,  or  to  break 
through  any  of  the  walls  of  such  distillery  or  premi.ses  neeessary  to  be 
broken  oi>en  or  through,  to  enable  him  to  enter  the  said  distillery  or 
premises;  and  the  distiller  shall  forfeit  the  sum  of  not  rxcrfdinti  one 
thousand  dollars. 

'^Sec.  3277.  On  the  demand  of  any  internal-revenue  otlleer,  every  dis- 
tiller or  rectifier  shall  furnish  strong,  safe,  and  convenient  ladders  of 
sufficient  length  to  enable  the  ofticor  to  examine  and  gauge  any  vessel 
or  utensil  in  such  distillery  or  premises;  and  shall,  at  all  times  whtMi 
required,  supply  all  assistance,  lights,  ladders,  tools,  staging,  or  other 
things  necessary  for  insi)ccting  the  premimw,  sto(*ks,  to<ils,  anil  appa- 
latos  belonging  to  such  |)erson,  and  shall  o|K'n  all  d(M>rs,  and  open  for 
examination  all  boxes,  packages,  and  all  casks,  barrels,  and  other  ves- 
aeJB  not  under  thecontn>l  of  the  revenue  officer  in  charge,  under  a  penalty 
of  fire  hundred  dollars  for  every  refusal  or  neglect  so  to  d<». 

"Sec.  3278.  It  shall  l>e  lawful  for  any  revenue  officer,  and  any  pei'soii 
acting  in  his  aid,  to  break  up  the  ground  on  any  part  of  a  distillery,  or 
premises  of  a  distiller  or  rectifier,  or  any  gnmnti  adjoining  or  near  to 
.<<nch  distillery  or  premises,  or  any  wall  or  partition  tln'reof,  or  iM'Iong 
ing  thereto,  or  other  place,  to  search  for  any  pi]>e,  cock,  private  convey- 
ance, or  utensil;  and,  upon  finding  any  such  pi]M*  or  conveyance  leading 
therefrom  or  thereto,  to  break  up  the  ground,  house,  wall,  or  other  place 
through  or  into  which  such  pipe  or  other  conveyance  leads,  and  to 
break  or  cut  away  such  pipe  or  f»tlier  conveyance,  and  turn  any  ctM*k, 
or  to  examin«-  whether  such  pipe  or  other  <-onvcyancc  conveys  or  con 
oeals  any  maKh,  wort,  or  beer,  or  other  liquor,  which  may  be  used  for 
the  distillation  of  lowwines  or  spirits,  from  the  sight  or  vi(*w  of  the 
officer,  so  as  to  prevent  or  liinder  liini  fi-oui  taking  a  true  account  there- 
of." 

Subonliuate  also  to  the  Commissioner,  and,  in  some  respects,  tocolle<*t- 
ors,  there  are  twoclasses  of  i/MOwiofiicial  persons,  whose  powers  and  <luties 
in  the  internal-revenue  service  it  is  material  to  consider:  (I)  internal- 
revenue  agents,  (i'l  deputy  collectors  of  internal  ri' venue.  In  addition 
TO  these,  there  are  sometimes  pers<ins  t«»mporarily  eniployeil  **  for  detect- 
ing and  bringing  to  trial  and  punishment  persons  guilty  of  vi(»lating  the 
internal-revenue  laws,  or  conniving  at  the  same."  Internal-revenue 
agents  are  appointed  by  the  Commissioner  of  Internal  Revenue.  These 
are  authorized  to  enter  upon  premis«vs  and  make  examinations  as  fidly  as 
collectors.  {Rev.  Stat.,  3152,  3177,  3277.  3l»S(5,  3318.^  Deputy  collectors 
of  internal  revenue  an>  appointed  by  collectors  of  internal  revenue,  ami 
are  anthorize<l,  in  their  proper  districts,  to  inquire*  after  and  concerning 


64  First  Comptroller's  Offiee^  Treasury  Department 

all  x>er8on8  therein  who  are  liable  to  tax^  to  summon  sach  persons  and 
others  to  produce  books  for  examination,  and  to  enter  upon  premises 
and  make  examinations  as  fully  as  collectors.  (Bev.  Stat.,  3148,  3172- 
3177,  3276-3278,  3318.) 

These  are  extraordinary  powers,  under  which  ^'  the  operations,  style 
of  work,  or  apparatus  of  any  manufacturer  or  producer"  of  spiritnoas 
or  malt  liquors  or  other  taxable  products  may  be  ascertained ;  and  the 
unlawful  disclosure  of  any  of  these  matters  by  ^^any  collector  or  deputy 
collector,  or  any  inspector,  or  other  officer  acting  under  the  authori^  of 
any  revenue  law  of  the  United  States"  is  a  criminal  offense.  Section 
3167  of  the  Kevised  Statutes  provides  that : 

^^  K  any  collector  or  deputy  collector,  or  any  inspector,  or  other  ol&cer 
acting  under  the  authority  of  any  revenue  law  of  the  United  States, 
divulges  to  any  party,  or  makes  known  in  any  other  manner  than  may 
be  provided  by  law,  the  operations,  style  of  work,  or  apparatus  of  any 
manufacturer  or  producer  visited  by  him  in  the  flischarge  of  his  oflQoiiil 
duties,  he  shall  be  subject  to  a  fine  of  not  exceeding  one  thousand  dol- 
lars, or  to  be  imprisoned  for  not  exceeding  one  year,  or  to  both,  at  the 
discretion  of  the  court,  and  shall  be  dismissed  from  office,  and  be  forever 
thereafter  incapable  of  holding  any  office  under  the  Oovemment." 

The  words,  ^^or  other  officer,"  in  this  penal  statute  include  agents 
appointed  by  the  Commissioner  of  Internal  Revenue  under  section  31G2 
of  the  Revised  Statutes,  as  amended  by  section  2  of  the  act  of  March  1, 
1879  (20  Stat.,  329) ;  for,  although  not  within  the  letter  of  this  criminal 
provision,  it  is  evident  that  Congress  intended  that  it  should  apply  to 
all  persons  who  are  clothed  with  authority  under  the  internal-revenue 
laws  to  enter  into,  and  make  an  examination  of,  premises. 

The  employment  of  persons  ^^  for 'detecting  and  bringing  to  trial  and 
punishment  persons  guilty  of  violating  the  internal-revenue  laws,^  is 
provided  for  by  section  3463  of  the  Revised  Statutes,  as  amended  by 
the  act  of  June  19,  1878  (20  Stat.,  187),  as  follows : 

«( The  Commissioner  of  Internal  Revenue,  with  the  approval  of  the  Seo* 
retary  of  the  Treasury,  is  authorized  to  pay  such  sums,  not  exceeding 
in  the  aggregate  the  sum  appropriated  therefor,  as  he  may  deem  neces- 
sary/or detecting  and  bringing  to  trial  and  punishment  persons  guUtmqf 
violating  the  internal-revenue  laics j  or  conniving  at  the  same,  in  cases  where 
such  expenses  are  not  othertcise  provided  for  by  law. 

^^And  the  Commissiofier  of  Internal  Revenue  shall  maJce  a  detaitei 
statetnent  to  Congress  once  in  each  year  as  to  how  he  has  expended  this  suMm 
•    •    •)' 

There  is  no  act  of  Congress  which  expressly  authorized  the  employtnent 
of  i)ersons  under  this  section ;  and  persons  can  be  employed  under  it  only 
by  implication  of  a  grant  of  authority  therein  to  the  Commissioner  to 
employ  them.  Nor  is  there  any  express  authority  of  law  for  such  an 
employ^  to  enter  a  distillery  or  other  premises  for  the  purpose  of  search 
or  examination  under  the  internal-revenue  laws,  except  as  an  aid  or  a 
guard  for  the  proper  revenue  officer  or  ageut,  who,  it  would  seem,  is 
alone  clothed  with  authority  to  make  seaitsh  and  examination  of 
premises. 
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The  act  of  August  7, 1882  (22  Stat.,  :3I>2,  IWJ).  '^  making'  apiiropriatioiig 
forsaDdiy  civil  exi^enses  of  the  <TOvernnieiit  for  x\w  tisral  yoar  (Milling 
June  thirtieth,  eighteen  humlivd  and  eifrlity-thriM*,  «  •  •*"  appntpri- 
atedsiixty-five  thousaml  dollars  tor**  detecting,  and  lirin^^in^  to  trial  and 
panitfhiuent,  penMinn  guilty  of  violating  rht*  internal  n^viMinc  laws,  or 
aeoe88ory  to  the  same,  inchidin^:  payments  fur  int'onnation  and  doter- 
tion." 

An  appropriatiou  wan  made  for  the  same  tis<*al  year  (art  of  August  o, 
1882,  22  Stat.,  230)  for  the  wtlarivH  and  txpennvn  orr(dle(*tors  of  internal 
rerenae,  deputy  colleetors,  revenue  agents,  and  other  snlNinlinatc*  in- 
ternal-re venue  ofticers,  )n(!ludin)'snrve,\ors  of  stills,  ^an^ers.  and  store- 
keepers. 

It  is  iu  view  of  thin  lei^islation  that  the  «|uestion  of  the  riuht  ol  the 
penou  eoQplojed  in  the  case  under  consideration  to  he  paid  comiKMisa- 
tionfor  ^^viniting  and  examining  fruit  distilleiies"' should  he  couHid- 
ered. 
1.  As  to  the  claim  of  the  person  who  remienMl  sm-h  service. 
If  a  iierdon  be  employed  by  an  ollicer  of  the  (iovernment  to  'WMiter 
iatoand  upon  the  preniist^s^  ocenpied  as  distilleries  in  order  to  aseer- 
tun  whether  such  distillericH  are  'M>|K*rated  in  aeeorilanre  with  the 
iiwg,"  or  whet  her  any  frauds  ha  vel>eeneomni  it  ted  on  the  i*evenin'laws,  no 
eompensatiou  can  be  paid  to  such  person,  under  the  provisions  of  sectittn 
S1G3  of  the  Revised  Statutes,  or  the  appropriati«Mis  mad<*  pursuant 
thereto,  unless  the  employment  was  lawful  and  tin*  siM'virrs  n^nderrd 
were  of  a  lawful  charaeter. 

1.  In  an  abstract  point  of  view  tlie  ri^rlit  toent«-r  into  and  Msireh  or  ex- 
amine the  premises  of  any  person  must  bi*  founded  on  Ir^al  warrant ;  for 
snch  an  entry  or  seanrh  i>  in  contravention  of  th«*  common  law  ami  the 
constitutional  rights  of  the  people;  hene«s  it  follows,  that  no  otiicer,  or 
other  person,  can  l»e  commissioned  or  employed  to  enter  int«),  inspect, 
or  Search  the  premises  of  a  distiller,  in  the  absence  of  clear  statutory 
authority'  for  such  entry,  insjfection,  or  search.  **Tli«'  law  of  Kn;;hnid/* 
says  Blackstoue,  *' has  so  partieular  and  tender  a  regard  to  the  immu- 
uity  of  a  nian's  house,  that  it  styles  it  his  casth',  and  will  m^ver  siilVerit 
to  be  vii>late«l  with  impunity:  a«;reein;;  herein  with  the  sentinu'nts  of 
ancient  Rome,  as  expressed  in  the  words  of  Tally  ( I'm  domn^  1 1  j :  •  if  aid 
enim  Manet iwt,  quiti  omni  rclitfione  munitiuM^  qunin  donni^  uniusi  uiust/nc 
cirium?  For  this  reason  nooutwani  d(M>rs  can.  in  ;;eiH'ral,  he  broken 
oi>eu  to  exwMite  any  civil  process,  •  •  •.  Hence,  also,  in  pait  arises 
the  aiii  mad  version  of  the  law  upon  eaves-droppers,  nuisancers,  and  in 
ceudiaries.^  (4  Blackst.,  Com.,  22.i.)  The  civil  as  W(*ll  as  the  common 
law  esteemed  a  nnm^s  house  as  a  san«'tuary  wiiich  could  not  be  invaded 
— tutuutimum  refrigium  rt  receptaculum ;  and  when  the  inmate  lurk«d  at 
home  to  elude  a  prosecution,  the  only  remedy,  if  he  did  not  appear — h\ 
nan^risteret — after  bein^  sumnnnied  three  tinn^s  b\  the  voice  (Ma  herald 
or  by  the  pnetor's  e^lict,  was  au  attachment  of  such  effects  as  could  be 
5  D  83 
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found  outride  the  premises.  Our  laws  are  in  spirit  the  same;  no  one 
can,  without  lawful  power,  invade  the  house  or  premises  of  an  Ameri- 
can citizen. 

Several  statutes  confer  on  certain  revenue  officers  this  power,  aud^ 
although  in  contravention  of  common  right,  such  statutes,  when  con- 
sidered as  necessary  revenue  regulations,  are  deemed  constitutionaL 
(In  re  Mea4low  and  Brothers,  in  the  United  States  district  court  for  the 
northern  district  of  Georgia,  1869,  before  Erskine,  Judge,  vol.  10,  Inter- 
nal Kevenue  Record,  No.  244,  September. 4, 1869,  p.  74;  1  Blackst.,  Com., 
319;  Act  March  3,  1791,  1  Stat.,  202;  Act  May  8, 1792,  Id.,  267;  Act 
July  22,  1813,  3  Stat.,  22;  Murray's  L^see  et  al,  v.  Hoboken  Laud  and 
Improvement  Co.,  18  How.,  272;  MartJU  v.  Mott,  12  Wheat.,  19;  The 
United  States  v.  Ferreira,  13  How.,  40.  As  to  history  of  general  search 
warrants,  see  article  by  Mr.  Otis,  American  Law  Review,  July,  1869.) 
But  it  has  always  been  held,  that  statutes,  which  confer  such  extraordi- 
nary powers,  are  to  be  construed  strictly,  and  are  never  to  be  extended 
beyond  the  plain  intention  of  the  legislation,  as  ascertained  from  the 
language  used.  ^'  Statutes  in  derogation  of  common  right  are  in  the 
construction  kept  within  their  express  provisions.''  (Bishop,  Written 
Laws,  119;  The  Indiai)a]>olis  and  Cincinnati  Railroad  Co.  v.  Kinney,  8 
Indiana,  402;  Sedgwick,  Construction  Stat,  and  Const.  L.,  2d  ed.,  267.) 
The  statutes,  which  confer  the  power  of  entry  into,  and  search  of,  dis- 
tillery premises  upon  persons  in  the  internal-revenue  service,  expressly 
designate  by  title  or  class  the  offices  or  employments  of  such  persons, 
namely:  internal  revenue  collectors,  their  deputies,  and  the  agents  ap- 
pointed under  section  3152  of  the  Revised  Statutes  as  amended.  Hence 
it  follows,  from  the  rule  of  construction  stated  and  based  as  it  is  on  the 
sacri^  rights  of  eacii  citizen,  that  the  maxim,  expressio  unitis  est  exclu- 
sio  alterius,  applies  with  its  greatest  force  to  these  statutes.  None  of  the 
persons  emi)loyed  in  the  case  under  consideration  were  revenue  officers; 
indeed,  the  deputy  commissioner  expressly  directed  that  none  of  theae 
should  be  authorized  to  act,  even  in  the  quasi  official  character  of  deputy 
collector;  and  it  is  not  alleged  nor  can  it  be  shown  that  any  of  them 
were  clothed  with  the  powers  of  a  revenue  agent,  appointed  under 
section  3152.  They  were  em|)loyed  or  appointed  under  section  3463 
of  the  Revised  Statut(\s,  and  certainly  nothing  contained  in  this  section 
can  be  construed  as  conferring  authority  on  informers  or  other  persons 
employed  to  detect  frauds,  to  enter  and  search  any  house  or  business 
pmnises.     (United  States  v.  Germaine,  99  U.  S.,  608.) 

2  The  employment  of  persons  under  section  3463  of  the  Revised  Stat, 
utes  is  limited  to  cases  in  which  the  expenses  of  detecting  frauds  <<  are 
not  otherwise  provided  for  by  law.'^  The  duties  of  visiting  distilleries,  of 
ins|>ectiiig  the  oi)erations  of  distillers,  and  of  examining  their  books, 
returns,  and  other  business  papers  for  the  purpose  of  detecting  viola- 
tions of  the  internal-revenue  laws  are  provided  for  by  the  law  whioh 
created  the  office  of  collector  of  internal  revenue,  and  whioh,  authorizes 
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ibe  appointment  of  a  limited  number  of  collectors  and  agents  and  of  a 
ftomber  of  deputy  collectors,  storekeepers,  and  gangers  limited  only  by 
Qie  provisions  of  the  annual  appropriation  act«.  The  employment  of  offi- 
agents,  or  other  persons,  in  excess  of  such  limitations,  is  no  more 
thorized  than  the  appointment  of  a  collector  to  an  offi(;e  not  created 
hcf  law.  If  Congress  has  not  provided  a  sufficient  number  of  agents  or 
oAcers  to  perform  a  particular  duty,  the  executive  branch  of  the  Govern- 
■M&t  cannot  do  so ;  it  cannot  make  laws. 

3.  It  is  a  well-settled  principle  of  law,  that,  when  a  particular  duty, 
^r  class  of  duties,  is  expressly  imposed  upon  specitied  officers  or  agents 
IV  special  statutory  provision,  all  other  persons  who  are  clothed  with 
powers  in  general  terms  are  excluded  from  the  performance  of  such 
#itie8.  ^*A  thing  which  is  given  in  particular  shall  not  be  taken  away 
'^general  words."  "A  particular  enactment  must  prevail  over  a  gen- 
IKal  enactment  in  the  same  statute ;  the  general  enactment  must  be  taken 
t^ affect  only  the  other  parts  of  the  statute  to  which  it  may  properly 
'  Vply*  Special  and  im])erative  provisions  as  to  practice  cannot  be  con- 
'.ln)lled  by  general  provisions  in  reference  to  the  same  subject-matter.'' 
:|Bedgwick,  Construction  Stat,  and  Const.  L.,  2d  fd.,  211,  360,  note; 
i-fiuidekoper's  Case  (second),  3  Lawrence,  Compt.  Dec,  161.  Osage- 
iftndCase,  Id.,  365.)  • 


•This  Tiew  seems  to  be  recognized  by  the  following  "Circular  letter,  No.  49,  rela- 
tive to  misceUaneous  expense-accounts  on  Form  131,  for  expenditures  under  the  appro- 
^tiation  for  discovering  violations  of  interDal-revenue  law,  &,c," : 

[1878.   Department  Ko.  102.    Internal  BeyeDiie.] 

Treasury  Dkpartmknt, 
Office  of  Internal  Revenue, 

Wa^hinglonj  iStpiembtr  W,  Iti7'<. 

I  desire  to   call  attention  of  collectors  and  revenue  agents  to  the   importance  of 

promptly  rendering  their  miscellaneous  expense-accounts  on  Form  131,  f<»r  expenditures 

^Vider  the  appropriation  for  discovering  violations  ot  the  Internal  Revenue  laws  and 

Stinging  offenders  to  puuisbnient.     They  must  be  sent  to  this  (jffiee  at  the  close  of  the 

IMiDth  in  which  the  expenditure  is  incurred  ;  or  if  that  is  impracticable,  as  in  case  of 

IB  organized  movement  against  illicit  distillers  which  may  embrace  a  portion  of  two 

lumtos,  tbey  should  be  forwarded  as  soon  as  possible  after  the  expenditure  is  nuide. 

A  report  containing  a  succinct  histor}'  of  the  operations  of  rhe  tone  employed,  with 

lbs  results  accomplished,  must  accompany  each  account.     This  re])ort  should  state 

^number  of  persons  employed,  the  locality  where  Ihey  operated,  (he  nature  of  the 

•Trices  rendered,  the  number  of  stills  seized  or  destroyed,  as  the  case  may  be.  with 

ti^  names  of  the  owners  or  claimants,  if  know^n,  and  the  names  of  offenders  arrested. 

Iftobacco  or  other  property  is  s«'ized,  the  quantity  and  its  value  should  be  stated. 

Bureafter  no  accounts  of  this  nature  will  be  approved  until  such  a  report  is  received. 

Collectors  and  agents  are  reminded  that  they  should  make  no  ex])(>nditure  to  lie 

j*id  from  this  appropriation  nntirauthorized  so  to  do.     A  copy  of  the  letter  authoriz- 

iBethe  expenditure  must  be  transmitted  with  the  account. 

When  a  fixed  sum  has  been  allowed  to  a  collector  or  agent  for  a  definite  time,  the 
Jtpenditures  during  that  period  must  not  exceed  the  allowance.  If  the  allowance  is 
^^d  to  be  inadequate,  this  office  should  be  so  informed,  and  application  made  lor 
Uietam  required.  No  allowance,  unless  specially  made  for  that  purpose,  can  be  used 
Poorer  an  expenditure  already  made  or  liability  previously  incurred. 

Collectors  and  agents  will  be^r  in  mind  that  no  payments  can  be  made  from  the 
%ppropriation  above  named  to  any  general  or  8ptcial  deputy  collector j  or  for  any  service* 
which  are  otkerwiee  provided  Jar  by  law. 

H.  C.  ROGERS. 
Acting  Commiifsioner. 
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There  is  a  special  statutory  authority  given  to  certain  officers  and 
agents  to  perform  tbe  particular  duty  of  supervising  the  operations  of 
distillers  and  of  entering  and  examining  distillery  premises. 

It  is  said  in  Hardcaatle  on  Statutory  Law,  page  109,  that  "Acts  of 
Parliament  sometimes  contain  general  enactments  relating  to  the  whole 
subject-matter  of  tbe  statute,  and  also  specific  and  particular  enactmenU 
relating  to  certain  special  matters^  and  if  the  general  and  specific  enact- 
ments prove  to  be  in  any  way  repugnant  to  one  another,  the  question 
will  arise,  Which  is  to  control  the  other! ''  The  author  then  cites  Pretty 
V.  Solly  (26  Beav.,  606),  in  which  it  is  said  "the  rule  is,  that  whenever 
there  is  a  i)articalar  enactment  and  a  general  enactment  in  the  same 
statute,  and  the  latter,  takeu  in  its  most  comprehensive  sense,  would 
overrule  the  former,  the  particular  enactment  must  be  operative,  and 
the  general  enactment  must  be  taken  to  affect  only  the  other  parts  <rf 
the  statute  to  which  it  may  properly  apply."  (De  Winton  v.  Brecon, 
28  L.  J.,  Ch.,  604;  Churchill  v.  Crease,  5  Bing.,  180;  Ex  parte  St.  Sep- 
ulchre's,  33  L.  J.,  Ch.,  372;  London,  Chatham,  and  Dover  Railway  Co,, 
V.  Wandsworth  Board  of  Works,  Law  Rep.,  8  C.  P.,  185;  Attorney* 
General  v.  Great  Eastern  Uailway,  Law  Rep.,  7  Ch.,  481;  and  see 
fiardcastle.  Statutory  Law,  83.)  Tbe  same  principle  is  illustrated  by 
the  maxim,  embodying  the  rule  of  construction  applicable  to  the  repeal 
by  implication  of  a  special  statute  by  a  ^^ contrarianV^  general  statute, 
^eneralia  speciaWnis  non  derogant  "The  general  rule  is  that  prior  stat* 
utes  are  held  to  be  repealed  by  implication  by  subsequent  statutes  if 
the  two  are  contrariant  But  this  general  rule  does  not  apply  if  the 
prior  enactment  is  a  special  one  and  the  subsequent  enactment  is  a  gen* 
eral  one."  (Hardcastle,  Statutory  Law,  174,  citing  Thorpe  v.  Adams, 
Law  Rep.,  6  C.  P.,  135;  R.  v.  Poor  Law  Commissioners,  6  Ad.  &  BL, 
1;  London  &  Black  wall  Railway  Co.  f.  Limehouse  District  Board  of 
Works,  3  Kay  &  J.,  128;  Fitzgerald  v.  Champneys,  30  L.  J.,  Oh.,  782; 
Bramston  i\  Colchester,  6  E.  &  B.,  246;  Great  Central  Gas  Consumers 
Co.  V.  Clarke,  13  C.  B.,  N.  S.,  SiO;  Daw  v.  Metropolitan  Board,  31  L. 
J.,  C.  P.,  223;  Duncan  v,  Scottish  N.  E.  Railway,  Law  Rep.,  2  S.  A., 
20;  Earl  of  Shrewsbury  v.  Scott,  6  C.  B.,  N.  S.,  1.)  Similarly,  it  has 
been  said  that  ^^  the  more  specihc  provision  (H)ntrols  the  general,  without 
regard  to  their  comparative  dates;  the  two  acts  operating  together,  and 
neither  one  working  a  repeal  of  tbe  other."    (Bishop,  Written  Laws,  126), 

A  kindred  principle  is  illustrated  by  Broom  in  his  work  on  Legal 
Maxims,  page  646,  under  tbe  maxim,  ^^  verba  generalia  restritiguntur  ad 
habilitatem  rei  vel personam  "  ;  and  in  respect  thereof  he  says,  that "  where 
a  particular  class  [of  persons  or  things]  is  spoken  of,  and  general  words 
follow,  tbe  class  first  mentioned  is  to  be  taken  as  the  most  comprehen* 
sive,  and  the  general  words  treated  as  referring  to  matters  ejustem  gen- 
eris with  such  class;  the  effect  of  general  words  when  they  follow  partic- 
ular words  being  thus  restricted."  Ou  tbe  like  point  Sedgwick  says, 
'^  that  where  two  statutes  of  the  same  date  relate  to  the  same  thing. 
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bot  oue  is  more  compreheusive  than  the  other,  there  will  be  an  effort 
to  give  to  one  Bome  operation  not  einbraeetl  in  the  other.**  (Sed^rwick 
Cotutructiou  Stat,  and  Const.  L.,  211 ;  Naz.  Lit.  and  B^n.  Inst.  r.  (?olD- 
moDwealth,  14  B.  Monroe,  2W.)  Other  authorities  show  that  the  same 
principle  generally  appli^^s  without  reference  to  the  date  of  the  acts. 

4.  Section  3463  of  the  Iievise<l  Statutes  has,  in  practice,  Inhmi  construed 
as  ooDferring  a  general  authority  on  the  Coniniissiuncr  of  Internal  Heve- 
nne  to  employ  persons  by  the  month  or  for  some  definite  ]K'rio<l,  at  fixed 
compensation,  to  detect  and  bring  to  trial  and  punishment  those  guilty 
of  violating  the  internal-revenue  laws.  The  soundness  of  this  ci>nst ruc- 
tion may  well  be  doubted;  but,  as  it  has  hmg  bi*en  followed,  th«'n*  ia 
not,  in  the  absence  of  goo4l  administrative  reaM>ns,  any  ntM!esMity  to 
change  it.  This  general  authority^  however,  is  nt»t  to  Ih^  const rueil  as 
interfering  with  the  special  authority  to  su|N*rvise  and  inspect  the  busi- 
ness of  distillers,  which  is  vested  in  certain  otlieers  and  agents  in  the 
reianilar^iutemal-revenne  service.  It  is  not  t<»  l>e  supposcMl  that  <'on- 
giess  intendeil,  either  U)  make  dupli<*ate  pn>visions  for  performing  thcMo 
important  and  most  delicsite  duties,  or  to  organize  tlie  means  of  estab- 
Miug  conflicting  authorities.  The  legal  possibility  of  sm'h  a  conflict 
moat  be  shown  by  the  clear  language  of  a  statute.  (Birch's  Case,  1 
Lawrence,  Compt.  Dec.,  2d  e<l.,  155;  Clerk's  Cas4»,  ///.,  ;i05.) 

5.  By  the  terms  of  section  Mlh\  the  persons  employed  under  it  only 
have  |M>wer  to  detec't  "  |M»rsons  guilty  of  violating  the  interniil  revenue 
laws, or  conniving  at  the  same,*^  or  to  render  service  in  **  bringing  to  trial 
and  ]mnisbment  persons^  tluis  guilty.     It   is  admiil«Ml  tlnit  this  ]M>wer 
carries  with  it  the  iiici<lental  right   to  exercise*  tlu*  ;qi|)ropriatv  means 
for  its  exe<;ution.     (fuando  lex  aliquid  convedit^  conrrflvte  rithtur  et  i//, 
per  quod  derenitur  ad  illud.     (Potter's  Dwurris.  Stat.,  iL'.'s  citing  1*  Inst., 
306;  7  Coke,  Kep.,  Part  XI I,  IM).     Hut  this  inridental   pt)wer  is  err- 
tainly  limited  to  the  |>erformance  of  su<*h  a<'ts  as  are  (1)  not  f>t!ierwise 
specially  provide*!  for,  an<l  (2)  lawful.     The  ]Miwer  to  viiWv  into  and  ex- 
amine distilleries  is,  as  has  lM.»en  shown,  otherwise  |uovid<Ml  for,  an«l,  in 
addition  to  4his,  Congress  has,   by   general  law  and  by  provisions  in 
annual  appnipriation  a4;ts,  limited  the  number  of  oIlietMs  and  agents  who 
shall  exercise  this  |M>wer.     It  must  be  obvious  that  the  right  to  enter  a 
house  or  distillery   without  warrant,  without  a  criminal  eharge,  and 
merely  to  act  as  a  <letective  tor  the  pur|»ose  ofdiseovering  wliether  there 
is  a  ground  for  such  a  charge,  is  a  power  wliieli  cannot  by  any  possi- 
bility be  admit  te<l  to  exist  by  implieation — such  an  extraonliiiary  ]M)wer 
can  only  Ik?  given  by  express  statute.     Tlie  Constituti«Hi  |»rohibits  *Min- 
reasonable  searches.''     And  it  is  said  by  an  eminent  eonstituti«»nal  jurist, 
that  ^'searches      •      •      •      are  always  unreasonable  when   they  are 
without  authority  of  law."     Paschal,  Annot.  Const.,  .id  ed.,  L*57,  note  to 
Art.  IV,  Amendments  Const.) 

6.  The  letterof  the  Acting  (Commissioner  of  August  2S,  IHSL\  expressly 
says  to  the  collector  to  whom  it  in  mldrt'ssed^  that  the  iK*rsous  lo  \)^ 
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employed  under  its  authority  are  to  receive  from  the  collector  written 
evidence  of  eni))loyment,  but  that  ^^  they  must  distinctly  understand  that 
this  does  not  clothe  them  with  any  of  the  power  of  a  deputy  eolleetar  or 
oflBcer."  Yet  the  power  to  *' enter  into  any  distillery  •  •  •  ^  and 
to  examine  •  •  •  every  still  *  •  *  ,  and  •  •  •  all  mate> 
rials  for  making  or  distilling  spirits,  which  may  be  in  any  such  distil- 
lery,'' is  precisely  one  of  the  powers  which  is  given  only  to  officers  and 
agents  who  act  under  the  responsibility  of  an  oath,  and  of  heavy  crimi- 
nal liabilities,  in  respect  to  the  manner  in  which  they  discharge  their 
duties. 

7.  It  is  made  a  crime  for  a  collector,  deputy  collector,  inspector,  or 
other  officer,  to  divulge  ^Hhe  operations,  style  of  work,  or  apparatus  of 
any  manufacturer  or  producer  [of  spirit*  or  malt  liquors]  visited  by  him 
in  the  discharge  of  his  official  duties."  (Bev.  Stat.,  3167.)  This  lan- 
guage shows  a  purpose  to  protect  distillers  and  producers  against  any 
unlawful  disclosure  of  the  processes  of  their  art  or  of  the  style ^r  oper- 
ation  of  their  machinery.  Manifestly  the  persons  employed  under  aeo- 
tion  3463  of  the  Revised  Statutes  are  not  amenable  to  this  penal  statute, 
for  its  provisions  are  in  express  terms  applicable  to  officers,  or,  at  most 
to  persons  lawfully  acting  in  an  official  or  quasi^official  capacity.  It  is 
not  reasonable  to  suppose  that  Congress  would,  in  one  section  of  a 
statute,  require  protection  for  distillers  against  disclosures  by  sworn 
officers,  and  in  another  section  give  to  unofficial  person  s  the  unrestrained 
power  to  make  such  disclosures.  The  persons  employed  in  the  case 
under  consideration  were  not  acting  under  an  oath  for  the  proper  per- 
formance of  their  duties,  while  all  officers,  or  quasi  officers,  clothed  with 
power  of  entry  and  search,  or  of  supervision  in  internal -re  venue  matters, 
are  incompetent  to  exercise  these  powers  until  they  have  taken  the  oath 
prescribed  by  law :  it  would,  therefore,  be  most  unreasonable  to  suppose 
that  Congress  intended  to  subject  distillers  to  visitation  and  search  by 
unofficial  persons  not  acting  under  the  obligation  of  an  oath,  and  to  Whom 
the  statutes  imposing  penalties  upon  officers  for  misconduct  or  omis- 
sions of  duty  would  not  apply.  • 

The  statute  in  express  terms  makes  it  lawfhl  "for  any  revenue  offi- 
cer ••♦  to  enter  into  any  distillery."  (Rev.  Stat,  3276.)  This 
shows  a  distinct  purpose  to  limit  this  power  to  such  persons  as  can  be 
regarded  as  revenue  officers.  The  statute  authorizes  an  officer  to  call 
to  his  aid  **  any  person,"  but  this  is  solely  for  the  purpose  of  giving  him 
"aid"  in  "entering"  a  distillery;  and  it  makes  it  penal  to  resist  such 
officer  or  i)erson.  The  "  person  "  designated  is  not  necessarily  one  em- 
ployed under  section  3463,  but,  if  he  were  so  employed,  nevertheless 
his  power  is  limited  solely  to  rendering  aid  to  the  officer  in  entering,  or 
to  protecting  bini  from  assault  when  an  entrance  is  effected.  The  stat- 
ute makes  it  penal  to  molest  such  officer  "in  the  performance  of  his 
duty";  it  wa«  intended  for  the  protection  of  officials,  not  for  the  pro- 
tecf-jon  of  intruders.    The  protection  of  the  law  follows  the  officer  after 
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he  ha8  entered  a  distiller^',  but  it  i8  not  exteiuhnl,  in  teriii.H  to  any  other 
person.  Whether  it  can  l>e  consirued  to  ap[>ly  to  |N*rsons  luwrully  au*rom- 
pauyin^  the  officer  for  his  protection  in  his  inve^ti>(ation  of  a  distillery 
into  which  an  enfonMHl  entnince  has  be«>n  niiule,  is  not  material  to  the 
present  di^cnsMion.  The  iiiternal-n^venue  statutes  have  wisely  distin- 
fiii^hed  between  the  {wwers  of  official  and  unofficial  persons  in  other 
instances^  thas : 

"Any  officer  of  internal  revenue  may  l)e  siH»cially  authorized  by  the 
Comuiisfliouer  of  Internal  Revenue  to  seize  any  pn>|HMly  which  may  by 
law  be  snbject  to  seizure,  and  for  that  pur|N)se  such  officer  shall  have 
all  the  p<»wer  conferred  by  law  uiK>n  colUnrttirs;  an<l  such  special  au- 
thority shall.be  limiteil  in  respe<;t  of  time,  place,  and  kind  an<1  class  of 
property,  as  the  Commissioner  may  sjiecity :  Proridal^  That  no  collector 
shall  be  detailed  or  authorized  to  discharge  any  duty  imposed  by  law 
npon  any  other  collector."    (Rev.  Stat.,  3100.) 

Bat  accomi>anying  the  grant  of  this  }K>wer  are  iie<:tions  providing 
eoiD)»ensation  to  the  owners  of  pro|>e.rty  unlawfully  »eiz<Ml  by  such  offi- 
cers.   (Rev.  8tat.,  1)89,  322(>;  DunneganV  Cast*,  2  Lawrence,  (?ompt. 
Dec,  24l  ed.,  87.)    Clearly,  ]>er8ons  emphiyeil  under  s4'(*tion  Mivi  cannot 
nake  such  seizures,  except  at  their  own  |»eri],  and  un<ler  their  own  in- 
dividual responsibility  to  the  owner  or  person  from  whom  the  proiH*rty 
is  seized.     Such  persons  have  no  more  authority  to  enter  a  distillery  or 
toiospeot  the  operations  of  the  <listillers  than  they  have  t(»  stM/<*  prop- 
erty therein.     They  have  merely  the  power  nf  pnvat<'  ritizeU''  in  such 
case.     Distillers  are  HMpiinMl  to  furnish  fa<'ilities  to  *'offir«»rs'Mor  *mii- 
8f)ecting  the  jiremises''  (Kev.  Stat.,  .'i-77);  but  no  law  nMjuires  tlieni  to 
ajfFonl  such  facilities  to  jirivate  di't4»<*tivrs,  or  t«)  ritizt*ns  who  an*  not 
acting  under  legal  warrant.     In  surh  case  the  commisMioH  of  tlie  pn»p«T 
officer  or  agent  is  his  icarrani — the  authority  ot*  tin*  Urarer  of  this  war- 
rant to  enter  jireniises  is,  in  conttMnpiation  (»f  law.  nH-it('<l  th<*reiii.  and 
ail  p#-rsons  are  i>rt*suinr<l  to  know  it,  tor  all  jM-rsons  an»  prrsumrd  to 
know  the  law. 

^.  Internal-revenue  officers  and  agtMitsrlotlii'd  with  powers  of  search 
may  iH>ssilily  l)e  ai«le<l  in  the  perforiiianc«'  of  iiimiiv  tlulies  by  {NTstnis 
employed  under  section  Miu\\  but  thr  right  of  actual  visitation  an<l 
search  is  not  intrusted  by  the  statute  to  any  such  {lersons.  Distillers 
and  pro4lucers  of  spirits  and  lK*er  have  the  same  right  of  security  from 
search  and  seiznn*  of  jinijwrty  as  otlM*r  citizens;  and  this  right  must 
not  l)e  invaded,  unless  there  is  unquestionable  authority  of  law  for  an 
invasion  thereof.  The  law  has,  from  necessity  an<l  for  the  pur|)oses  of 
protecting  the  revenue  and  public  interests,  to  some  extent  invaded 
this  right;  but  in  doing  so  C<mgress  has  guarded  the  rigiits  of  the  dis- 
tiller as  far  as  |)Ossible  by  c^mferring  the  ]K>wers  of  search  and  seizun* 
on  none  but  sworn  officers  or  agents  of  the  ilovennnent,  who  an»  liable 
not  only  to  theOoverninent  but  tf»  the  pers4»iis  wIh»s(»  rights  are  invaded, 
when  any  crime  or  unjustifiable  <lamages  are  committed.  It  must 
therefore  be  clear,  \x\vorjd  floulft,  thuttlw  cliuuuiui^  who  rentlered  Hctv- 
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ice  ''in  visiting  and  examining  fruit  distilleries/'  was  engaged  in  a  serv- 
ice which  the  law  did  not  permit  him  to  perform,  a  service  which, 
under  the  circumstances,  no  officer  could  authorize,  and  which  might 
prove  very  hazardous  to  the  employe.  This  remark  is  made  in  view  of 
the  fact  that  it  seems  to  be  supposed  that  unofficial  employ^  may  be 
authorized  to  visit,  enter  into,  and  examine  distilleries,  if  the  entry  and 
examination  be  not  made  ''  by  force  or  against  the  consent  of  the 
owner."  The  Commissioner  of  Internal  Revenue,  in  a  letter  of  February 
8, 1883,  addressed  to  the  First  Comptroller,  in  respect  to  the  matter  of 
the  claims  now  under  consideration,  says  on  this  subject: 

"  It  is  true  that  the  law  authorizes  the  doing  of  certain  things  l^ 
officers  which  cannot  lawfully  be  done  by  unofficial  persons.  One  rf 
these  Is  the  entry  of  a  distillery  by  force  and  without  the  consent  of 
the  owner.  ♦  •  •  They  [the  unofficial  persons]  were  to  visit  distill- 
eries it  is  true,  but  if  they  entered  a  distillery,  it  was  not  to  be  by  force, 
or  against  the  consent  of  the  owner,  and  there  is  no  law,  civil,  common, 
or  statutory,  which  makes  it  a  trespass  for  a  citizen  to  ent^r  premises 
without  force  and  with  the  consent  of  the  owner.'' 

The  question  of  trespass  is  not  material  to  the  case  under  considera- 
tion, nor  does  it  ever  arise  so  as  to  affect  a  right  to  compensation  under 
the  internal-revenue  laws,  when  a  projjerly  authorized  officer  or  agent  of 
the  Government  is  acting  in  the  line  of  his  duty  or  employment.  Jadg* 
ment  in  damages  rendered  against  such  officers  and  agents  for  trespasses 
are,  as  a  rule,  satisfied  by  the  Government  when  there  is  a  certificate 
of  probable  cause.  (Dunnegan's  Case,  2  Lawrence,  Compt.  Dec,  2d 
ed.,  87).  The  material  question  is.  whether  the  parties  employed  en- 
tered any  distillery  premises  or  examined  any  book  recortls  or  retoms 
of  any  distiller  on  their  own  responsibility  as  private  citizens,  or  in 
the  character  of  employes  of  the  United  States,  or  of  any  officer  thereol 
The  facts  of  the  case  show  that  the  claimants  acted  only  in  the  latter 
character;  and  in  so  acting  they  violated  the  spirit,  if  not  the  letter,  <rf 
section  5448  of  the  Revised  Statutes. 

Undoubtedly,  any  person  may  on  his  own  respojisibility  engage  in  the 
work  of  entering  distilleries  and  making  an  examination  of  the  books, 
returns,  or  ojieratious  of  distillers  for  the  purpose  of  detecting  frauds 
on  the  revenue,  or  tor  any  purpose ;  but  he  must  not  make  such  entry 
or  examination  in  the  character  of  one  having  authority  of  law  there- 
for, unless  he  have  such  authority.  Section  3403  of  the  Revised  Stat- 
utes must  be  expounded  so  as  to  harmonize  its  provisions  with  the 
doctrine  of  the  Constitution,  that  *'  The  right  of  the  people  to  be  se- 
cure in  their  persons,  houses,  papers,  and  efiects,  against  unreasonable 
searches  and  seizures,  shall  not  be  violated."  This  section  of  the  Re- 
vised Stiitutes  cannot  be  construed  as  authorizing  the  appointment  of 
an  internal-revenue  collector,  deputy  collector,  or  agent,  or  of  any  internal- 
re  ven  ue  officer ;  nor  can  any  appropriation  for  the  objects  therein  speci  fied 
be  expended  in  compensating  such  an  officer,  deputy,  or  agent  for  any 
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lenices  that  he  may  render.  Tliese  mattero  are  otherwise  pn>vi(]e<l 
for  in  the  statutes;  hence,  since  no  person  except  an  internal  revenue 
eoUector,  deputy  collector,  a^ent,  storekeei>er,  or  ^au^er  can  enter  into 
i  distillery  for  the  purpose  of  making  any  investigation  under  the  in- 
terDal-revenne  laws,  it  follows,  that  any  entry  into,  or  investipition  of, 
a  distillery  by  any  person  claiming  to  act  under  those  laws,  is  an  entry 
iod  examination  under  false  pretense,  and  therefore  a  violation  of  the 
right  of  the  distiller  to  be  secure  in  his  ])erson,  house,  pafK^rs,  and  ef- 
Ma  against  unreasonable  sean?h;  for,  as  aln^ady  shown,  all  sean*.hes 
without  warrant  or  authority  of  law  are  unrejusonable.  The  mere 
itatemeut  of  the  facts  in  this  c^se,  and  of  the  laws  applicable  therfto, 
shows  that  the  emph>yment  of  the  claiinanti*,  for  the  purposes  st^t  forth 
in  the  letter  of  the  Acting  Commissioner  of  Fntenial  Revenue,  namely, 
of*  supervising  the  operations  at  fruit  distilleries,"  was  not  only  un- 
authorized by  law,  but  was  an  act  which  enabled  the  ap|N>intees  to 
fiolate  the  fundamental  rights  of  the  ]>eople  whose  houst»s  wen*  en- 
teral, or  whose  papers  were  examined.  Armed  with  '*a  lftt«»r  or  some 
paper  stating"  that  he  was  "em  ployetl  •  •  •  under  the  dire<*tion  of  the 
Commissioner  of  Internal  Revenue,"  one  of  these  parties  entered  into 
aeveral  distillery  premises  for  the  puri>ose  of  detecting  frauds  therein. 
It  is  not  to  be  assumeil  that  such  an  entry  was  nia<le  with  the  eonm»nt 
of  the  distillers  :  rather  ought  it  to  be  assiimed  that  any  AmiTiran  cit- 
izen would  not,  under  any  circnmstan<*es,  permit  such  an  «»iitr\  on  his 
premise's,  if  he  were  aware  that  the  letter  of  the  der*M*tive  was  void 
and  of  no  authoritv.  The  case  un<ler  e<»nsidi»nitioii  is  a  small  matter, 
but  the  principle  involved  is  of  vast  importaiire  to  every  citizen  of  our 
great  Republic.  If  Government  otli<'ials  he  allowiMl  in  this  ease  to  em- 
ploy and  comjiensate  i»ersons  to  invade  one  of  tin*  most  sa«!r«Ml  rights 
of  the  people  without  warrant  of  law,  other eas4»s  of  like  character  will 
follow,  and  grow  into  ]>reeedents,  from  which  arguments  in  supj^ort  of 
other  invasions  of  rights  will  be  ma<le — •'  What  subsists  to  day  by  vio- 
lence, continues  to-morrow  by  ac<|uieseence,  and  is  jx^rpetuated  by 
tradition ;  thus  the  clearest  dictates  of  reason  are  made  to  yield  to  a 
long  succession  of  follies."  "Who  shall  <lespisi»  the  day  of  small 
things?"  It  is  not  the  stormy  surgings  of  the  (lerniaii  Ocean,  but  rather 
the  insiduous  fjercolations  of  its  waters,  that  most  endanger  the  dikes 
which  rampart  the  state  of  Holland.  Tin*  present  condition  of  In»land, 
under  a  Government  whose  Inmst  is,  that  "  a  man's  house  is  his  rastle," 
is  a  lamentable  illustration  of  what  might  be  done  under  preten<led 
color  of  law,  false  prece<lents,  and  tlu*  doctnin*  of  expediency.  The 
nghts  of  trial  by  impartial  juries,  of  bearing  arms,  of  assembling  for 
the  purpose  of  discussing  grievan<jc»s,  of  petitioning  for  rtMlnvss,  of 
being  governed  by  laws  made  with  the  consetit  of  the  governed,  of 
impartial  justice,  of  free  speech,  of  security  of  the  i>eople  in  their  per- 
8ons,  houses,  and  proi>erty,  and  of  engaging  in  lawful  pursuits,  are  aU 
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prerogatives  which  are  secured  by  the  British  constitation  ;  yet  eveiy  ^ 
one  of  those  rights  is  to-day  being  violated  in  Ireland  under  pretended  ''■ 
authority  of  law  and  precedent  and  under  the  doctrine  of  expediency*  ^ 
There  may  be,  in  the  rude  fastnesses  of  the  mountains  of  North  Garo-  * 
lina,  here  and  there,  an  illicit  distillery ;  but  it  will  be  an  evil  day  to  thA  -'■ 
American  people,  when  it  can  be  said,  that  the  log  cabin  of  the  diA> 
tiller  is  not  as  secure  from  invasion,  that  its  hearth  is  not  as  sacred|  as 
the  fireside  of  the  strongest  and  proudest  castle  within  Her  Britaimk 
Majesty's  dominions.  The  American  Congress  has  in  its  wisdom  pro* 
vided  for  reasonable  searches  under  the  revenue  laws,  but  it  has  never  ^ 
yet  countenanced  unwarrantable  intrusions.  The  statutes  authorudog  * 
searches  are  plain  and  unambiguous,  and  every  citizen  has  notiee  Hi  ^ 
the  cases  in  which  searches  may  be  made,  and  of  the  officers  who  ai6  '- 
empowered  to  make  them.  All  citizens  are  presumed  to  know  the  lav,  'a 
but  the  fact  is  otherwise ;  and  it  is  beneath  the  dignity  of  oar  Govern-  s 
ment  to  take  advantage  of  the  ignorance  of  any  person  so  as  to  invadi  !«- 
rights  which  such  person  should  maintain  at  the  hazard  of  his  life.  Ift  i\ 
contemplation  of  law,  the  Government  does  not  take  such  advantage.  No  ;. 
officer  can  lawfully  do  so,  and  when  he  does,  he  or  his  employ^  most  not  \] 
look  to  the  treasury  of  the  people  for  the  payments  for  services  whiok  '< 
are  not  only  unauthorized  by  statute  but  prohibited  by  organic  law. 

9.  Congress  has  given  no  authority  for  the  assignment  of  anoffidal 
employes  under  section  3463  of  the  Revised  Statutes  to  the  performanoi 
of  the  official  duty  of  examining  distilleries  with  the  consent  of  the  own- 
ers thereof.    Insuperable  objections  to  this  have  already  been  stated. 

The  statute  does  not  say  that  such  employes  ma^'^  be  assigned  to  per 
form  either  (1)  official  duties  or  (2)  any  duties  dependent  on  the  oon* 
sent  of  any  person.  When  the  statute  makes  no  such  declaratioo  in 
terms,  and  gives  no  other  evidence  of  such  intention,  it  is  difficult  to 
perceive  how  it  could  be  construed  to  effect  a  result  so  unusual.  The 
^'golden  rule"  of  construction  is,  ^Hhat  we  are  to  take  the  whole  statata 
together  and  construe  it  altogether,  giving  the  words  their  ordinary  signijk' 
catioUj  unless  when  so  applied  they  produce  an  inconsistency  or  an 
absurdity  or  inconvenience  so  great  as  to  convince  the  court  that  tbe 
intention  could  not  have  been  to  use  them  in  their  ordinary  signification** 
(Hardcastle,  Sttitutory  Law,  39,  citing  River  Wear  Comrs.  v.  Adamaon, 
Law.Rep.,  2  Apj).  Cas.,  764.)  The  words  of  section  3463  are  too  plain  to 
be  misunderstood;  they  confer  no  authority  on  persons  employed  under 
its  provisions  to  a<it  in  the  capacity  of  an  officer  or  agent  of  the  Govern* 
ment,  and  these  persons  act  solely  on  their  own  responsibility. 

It  is  of  the  very  essence  of  all  law  that  it  operates  without  the  conaut 
of  any  person.  Blackstoue,  in  defining  law  ^^  in  its  most  general  and 
comprehensive  sense,"  says,  "it  is  that  rule  of  action  which  is  prescribed 
by  some  superior,  and  which  the  inferior  is  bound  to  obey,^  It  may  be 
possible,  perhaps,  to  enact  a  statute  to  become  operative  by  consent  of 
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those  to  be  aubjecteil  to  its  o]>erations,  but,  by  all  iiMa^o  ami  (MtiiHtriii'tion, 
law  operates  without  such  consent,  and  is  only  applirabU^  in  thoMi 
eases  wbere  consent  is  not  requinnl,  unless  by  clear  lan^uai^e  it  isotlier- 
▼iae  iirorided.  OtUcers  elotlie<l  with  authority  umler  the  revenue  laws 
act  without  the  «!!on8ent  of  ihtkous,  anil  they  are  pn>viile<l  for  in  NUflleient 
number  by  CongresA  ineiu*h  eolle<*tion  distriet.  Then,  tln^n*  aiv  thirty- 
five  internal-revenue  a^rents  who  may  l>e  assigned,  at  the  ''discrt^tion" 
of  the  GonimisHiouer  of  Int<*rual  Heveiiue,  ^^to  sueh  •  •  •  M|KH;ial 
(lawful  and  authorize^lj  duty  a8  he  may  deem  necessary .*^  (Hev.  Ktat., 
3152,  as  amendeilby  Aet  of  March  1,  1S7«»,  2<»  Stat.,  :i3.) 

10.  It  aeema  to  have  l>een  supponeil,  that,  whfu  the  appn>priation  for 
deputy  collectors  is  exhausted,  the  same  otiicial  services  rei|uire<l  of  them 
nay  in  cases  like  those  now  under  consideration,  he  rend^nnl  by  em- 
ployes under  section  ^i4G.'{,  and  that  payment  therefor  cjin  In*  nnule  from 
the  appropriation  to  carry  out  the  objects  of  this  sei^tion.* 

The  reasouA  already  given  suftlciently  show  that  this  cannot  In;  done* 
Beffldeff,  the  lievised  Statutes  provide  as  follow : 

"Sec.  3678.  All  sums  appropriated  for  the  various  hnmches  of  ex- 
penditure in  the  public  service  shall  l)e  ap]>lied  solely  to  the  ubje<«ts  for 
which  they  are  resiHM!tively  made,  and  for  no  others. 

*SS£C.  3<>79.  No  Department  of  the  (rovernmiMit  shall  expend,  in  any 
one  tiscal  year,  any  >iiin  in  exr,ess  of  appropriations  made  by  (Nmgnvss 
for  that  fisc^al  vear,  or  involve  the  iiovernm«»nt  in  anv  rontrai't  for  the 
future  payment  of  mrmey  in  ex<'<*ss  of  sueh  appropriations." 

It  has  Wen  unifomilv  lield  bv  the  First  <Nmiptnillt»rs  that,  when  the 
appn)]>riations  fur  deputy  eollertors  were  (exhausted,  sueh  dejuities 
cannot  l>e  paid  for  services  whifh  pertained  to  the  dutii's  of  deputies 
from  the  appropriation  fordet4»etin<:  frauils.  Tlie  converse  of  this  pro- 
position would  seem  to  be  equally  etirreet.  ami  on  the  same  ])rini'iple. 

The  sections  quoted  show  a  clear  purpos<»  to  limit  the  nsi*  of  puhlie 
money  to  the  iiuqioM^s  tor  which  it  is  ap])ropnated  l»y  (\»n;;ress.  Antl 
npon  well-settled  ]»rinciples  already  stated,  when  <'on;rress  has  appro- 
priated money  for  a  xpenfietl  purpose*,  it  van  only  be  used  for  that  purpose, 
and  no  money  ap]»ropriatfd  tor  other  ohjfwts  ean  be  diviMted  from  them 
to  aceim])disb  such  sjieeitied  jMirjiose.  The  appropriation  for  deputy 
collectors  was  d«*signed  to  cover  all  expenses  for  sueh  otheiaK  or  qunsi 
official^  services  as  could  be  perfornu'd  by  tln*m.  Tiie  limit  of  that  aji- 
propriation  as  fixe<l  by  Congress  ha<l  a  purpose.  It  eanni»t  he  sui>po.sed 
that  Congress  intended  that  this  purpose  might  he  defeatiMl  by  using 
another  appropriation  to  accomplisli  the  same  result.  Seilgwi«k  says, 
that  ** Statutes  are  not  to  be  evaded,  any  more  than  they  are  to  ]>e  dis- 
obeyed.''    (Se<lgwirk,  (.'onstruetion  Stat,  and  Ciuist.    L.,  -nd  imI..  71; 

*  The  Comiuissioucr H  li'ttor  of  Kf]»rii;iry  *,  l**"*:i,  to  iln*  ('iniiiiTrnllrr.  .Ha\*» : 

"I  certify  to  v«»n  that  tht<H«»  men  wi-n*  iH'«*«»Hsarilv  fiiii»lt»v«'il.  tliat  tln*ir  K«T\i««"» 
were  rpcjuirert  Td  aiil  in  tip*  *Mitiin'ciin'iit  hI'iIh*  laws  ami  in  tin-  iltfiTtinu  and  ]iri'Vt-ii- 
tion  of  I'raiidd.  and  thai  tln-y  wm*  «Mnpl«»y«Ml  and  paid  nni  of  ihi-*  appn»pri:»^'V"  *•"" 
the  reaiw>[i  that  the  appropriation  ft»r  rtdhM-torM  and  ihi'ir  ili-pniuv*  was  not  >niVuiont 
to  cover  this  expeiij**-.' 
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Hannay  v.  Eve,  3  Cranch,  242;  Humphrey  v.  Chamberlain,  1  Eei 
274.)    "That  which  coald  not  be  done  directly,    •    •    %  cannot 
done  indirectly .''    (4  Coke,  24  b ;  Caldwell  v.  The  Mayor,  &c.,  of 
bany,  9  Paige,  ch..  575;  Broom,  Leg.,  Max.,  732;  Hardcastle,  Statat 
Law,  24.) 

Payment  of  the  voucher  now  in  question  cannot  be  made,  sinee  it 
clear  that  the  service  of  visiting  distillers,  for  which  payment  is 
was  not  only  unauthorized  but  in  violation  of  the  best  interests  of  i 

"  The  power,"  says  Attorney-General  Black,  "  of  an  accoonting 
cer  to  disallow  a  fee  charged  by  a  person  who  is  not  an  officer,  oiuf 
therefore  had  no  right  to  perform  the  service  for  which  he  seeks  to  he 
is  not  to  he  doubt^dP    (9  Op.  Att.  Gen.,  269,  270.)     The  same  to 
in  rejspect  of  any  other  compensation  claimed  by  a  person,  who  is  not  i 
officer,  for  having  rendered  official  services. 

II.  The  next  question  presented  arises  in  respect  of  the  legality 
the  claim  for  payment  made  by  two  of  the  persons  who  were  empl 
under  the  letter  of  the  Acting  Commissioner  of  August  28,  1882,  ^{ 
the  collector's  office  examining  fruit  distillery  papers  for  the  purpose* 
detecting  frauds.''    Was  this  particular  service  authorized  by  the 
ing  Commissioner! 

1.  If  the  Commissioner  could  give  to  a  collector  a  general  discret 
ary  authority  to  expend  money  "  for  detecting  and  bringing  to  trial 
punishment  persons  guilty  of  violating  the  internal-revenue  laws," 
out  specifying  any  particular  service,  he  has  not  done  so  by  his  letttfi 
August  28,  1882.  He  has  not  attempted  to  delegate  his  own  gei 
discretionary  autliority.  The  i)erson8  rendering  the  services  now  i 
question  derived  no  authority  under  any  such  general  delegation  tf 
power.  The  letter  of  August  28,  1882,  begins  by  "  referring  to  Gircnltf 
No.  247,  ♦  *  *,  in  regard  to  more  t^Xo^^Xy  supervising  the  operati^nudt 
fruit  distilleries'^ }  and  then  says  that,  "the  appropriation  •  •  •&» 
the  payment  of  deputy  collectors  will  not  ailmit  of  the  employment «f 
special  deputy  collectors  for  this  work.  Your  [the  collector's]  dirinoi 
deputies  will  have  to  sui)ervise  the  work  of  gangers,  supplemented  bf 
a  force  of  competent  persons  employed  to  discover  violations  of  ioUf- 
nal-revenue  law,  who  will  be  paid  from  that  appropriation  in  form  131, 
and  for  this  puqmse  you  are  authorized  to  expend  six  hnndred«(|60t) 
dollars.  *  ♦  *  Tliis  must  cover  the  fruit-diHtilling  season  •  •  •• 
It  is  believed  that  tlie  revenue  from  taxes  on  spirits  distilled  fhMi 
fruits  can  V>e  largely  increased  by  a  more  vigorous  enforcement  of  tli6 
law  and  more  careful  superviMon  of  the  operations  of  distillers.  With  ttuii 
view,  this  allowance  is  ma<le  to  you.  As  the  persons  employed  9till  W 
obliged  to  vinit  fruit  distilUrieHj  you  should  give  them  •  •  •  soffle 
l)ai»er  stating  that  they  are  employed  in  the  internal-revenue  service 
•  •  •.  They  will  always  act  under  your  directions,  or  the  directioiil 
of  such  deputy  as  you  may  designate." 
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The  letter  is,  by  a  wel]*known  rule,  all  to  l>e  read  together  to  nMiertain 
its  purpose.  It  is  equally  well  settled,  that  the  laupruage  it  employs 
eanuot  be  exteudeil  l>eyond  its  fair,  reasonable  meauinir.  Powers 
ftre  uot  to  be  enlarged  by  a  latitudinarian  roustruction.  It  is  manifest 
that  the  whole  pur]>^^e  of  the  letter  was  t4>  authorize  the  employment 
of  persons,  who  would,  as  the  letter  siiys.  **  l>e  obliged  t4)  visit  fruit  dis- 
tiUeries."  It  was  ^^  with /A i«  *  •  •  ri>ir,  this  aUowanee  •  •  •  [was] 
made."  The  general  purpose  evidently  was  to  i-ecpiire  a  suiMTvision  of 
**  the  operations  at  fruit  distilleries."  This  was  not  thf  servie«*  rtMideriMl 
bjthfse  two  employes.  Instead  of  visiting  fruit  distilleries,  they,  so  far 
M shown,  were  exclusively  employed  ''at  the  eoIlretorV otlii^e examining 
frait-flistilleiy  papers.''  Undoubtedly,  a  eolhM'tor  has,  as  a  part  of  his 
oiBcial  power,  the  right  to  ^'examine  fruit-distillery  pai>ers."  (Kev.  Stat., 
31G5.)  This  ^Kiwer  extends  also  to  his  deputies,  but  no  sueh  ]N>wer  is 
ecHiferredon  any  em]»Ioy<''S  under  section  IWui.  The  letter  of  the*  \eting 
ComDiissiouer  expressly  says,  that  the  |K*rsons  eniph>ye<l  under  its  au- 
thority should  not  l>e  elothe^l  ''with  any  of  the  |N>wer  of  a  deputy  col- 
lector or  officer."  Ob\iously,  therefon?,  the  service  reiideriMl  in  the  col- 
lectors' offices  by  these  parties  was  not  authorized  by  the  Deputy  Com- 
missioner. 

2.  It  is  not  necessary  now  to  inquire  whether,  regarding  the  ]>rovis- 
ioDs  of  sections  3107  and  3270  of  the  Revised  Statutes  as  i/t  pari  malena^ 
they  deny  to  every  jwrson,  except  duly  authorize<l  oj/iVrr*,  the  p«)wer  to 
examine  the  bo4»ks,  papers,  and  returns  of  distilltTs,  tiirougli  which  their 
operations  might  l>e  disdosi'd.  If  such  unotlicial  <*xaiiiinati(»n  could 
have  bef*n  lawfullv  made,  it  must  have  hren  autlioriziMl  l»v  the  <'ommis- 
sioner,  and  for  a  lawful  purpose;  but  no  sn(*Ii  autliori/ation  appears  in 
this  est se.  It  may  well  be  doubted  wiiethiM*,  \^lieii  tin*  statute  has  im- 
posecl  certain  official  duties  upon  specifically  named  otlieeis.  c»r  rlasses  of 
officers,  the  satne  dutien  can  1h»  required «»!',  or  permitted  to  be  performed 
by,  p«.*rsonK  employed  to  det<*ct  fr«lUll^.  who  liav<»  no  ofllcial  charaeter  or 
res|H>nslbility.  But  even  thon^^h  it  were  ;;raiit<Ml.  that  the  examination 
of  distiller**'  n*turns  in  a  ctillector's  of1i«*e  might  be  matle  without  viola- 
tion of  law  or  rights  by  jK'rsoiis  empli»ved  as  d«'re<-tivi»s,  still  it  must 
be  held,  that  the  a])proval  by  the  (omiuissituier  of  Internal  b*(*v- 
enue  of  the  voutrher  in  qui'Stion  eannot  render  it  valid.  The  servi<*es 
remlereil,  on  whi<*h  the  voucImm"  is  based,  wer«*,  .ts  alreatly  shown,  not 
requiieil  by  the  Acting  Commissioner.  If  servi<*es  are  remlered  for  a 
private  |»erson  without  his  emph>yment,  or  authority.  In*  may  ratify 
what  has  been  done,  and  makt*  payment  therefor;  in  sueh  ease  tlu*  rat- 
ifii^fttiim  and  payment  are.  in  eft'eet,  gratuities.  But  no  otlieer  of  the 
United  States  can  make  su<'h  gratuitii*s,  unless  he  be  authoii/ed  to  do 
8a  Asa  general  rule,  the  righr  of  the  Cnited  Statt»s  tod«*fend  against 
a  claim  having  no  original  validity  cannot  be  waived.  (Davis's  Ca.se, 
1  Lawrence,  Compt.  Dec,  24l  ed.,  2.7S;  Exigeney  Case,  3  Lawrence, 
Compt.  Dec,  9L*,  107;  Kev.  Stat.,  llll\) 
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3.  The  services  in  queation  were  unauthorized  upon  another  ground. 
Every  distiller  is  required  to  reader  monthly  sw^orn  statements  to  tbe 
collector  of  the  district,  "stating  the  quantity  and  kind  of  materials 
used  for  the  production  of  spirits  each  day,  and  the  unmber  of  wine- 
gallons  and  of  proof-gallonsof  spirits  produced  and  pliiced  in  warehotue,' 
and  to  make  returns  "  of  the  number  of  barrels  of  spirits  distilled  bf 
him,  •  •  •,  whenever  such  return  is  demanded  by  the  colleotdr.* 
(Bev.  8tat.,3307,3;i08.)  "  Every  collector,  deputy  collector,  and  inspeetdf 
is  authorized  to  administer  oaths  and  to  take  evidence  touching  any  pait 
of  tbe  administration  of  the  internal -revenue  laws  with  which  he  k 
charg,ed."  (Kev.  Stat ,  3I&5.)  But  "  if  any  collector  or  deputy  collector, 
or  any  inspector,  or  other  officer  acting  under  the  authority  of  any  ret* 
enue  law  of  the  United  States,  divulges  to  any  party,  or  makes  knowi 
in  any  other  manner  than  may  be  provided  by  law,  the  operations,  B^t 
of  work,  or  agjparatus  of  any  manufacturer  or  producer  visited  by  hla 
in  the  discharge  of  his  official  duties,  he  shall  be  subject  t«>  a  fine  of  art 
exceeding  one  thousand  dollars,  or  to  be  imprisoned  for  not  exceediii( 
one  year,  or  to  both,  at  the  discretion  of  the  court,  and  shall  be  df^ 
missed  from  office,  and  be  forever  thereafter  incapable  of  holditig  ma$ 
office  under  the  Government."    (Rev.  Stat.,  3167.) 

Now,  as  monthly  reports  are  required  to  lie  made  to  coUectora  froB 
entries  in  fruit-distillers'  books,  which  must  be  kept  in  the  form  set  forth 
in  note  below  ;*  and,  as  such  reports  set  forth,  not  only  tbe  operatioa 
and  style  of  work,  but  also  the  quality  of  the  spirits  prodcced,  It  to 
obvious,  that  persons  inspecting  such  reports  have  the  opportonitjf 
to  do  that  which  is  forbidden  by  section  316J  above  quoted. 

The  following  extracts  from  "TheKevised  Regulations  Couceming 
Distillatiou  of  Brandy  from  Ajtples,  Peaches,  or  Grapes  exclosivelf}' 
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in  fi)rce  since  July  2,  1S77  (S«*ries  7,  N'o.  7),  show  that  tln*iv  is  a  ;;n»Jit 
yariety  in  the  nieth«Mls  of  clistillation  in  hiu'Ii  rasrs: 

*' Apples,  i>eai*Iies,  and  irniIH*s,  fmni  wliu'li  luMinly  i^4  distilliMl,  are 
n^  in  8iieh  a  variety  of  eonditions  in  ditlrivnt  sf*(rit>iis  Dt'rlir  (Miimtrv 
that  it  is  ilittii-nit  t:»  ;;ive  a  rlassitication  nf  tlnvHi*  materials  whirli  will 
embnic^  everv  (^mdition  in  wliirh  thi*v  inav  1m*  iiseil.  The  fnllowin;; 
daxitifii.'atiiui  will,  however,  lie  toniid  siit)ii'ifiitly  tMiinprehfiistvi'  to  cni- 
bnce  any  of  the  ordinary  conditi«>iis  in  vvliirh  tin-  tVnit  is  distilli*il.  viz, 
pomaee,  ei<ler,  innst,  sour  win<*,  wash,  ehees«\  and  h-es.  Tho  blanks 
vill  be  f  *uud  to  c<»ntain  a  eoluinn  for  Sith«*r  iiiatrriar,  in  whieh  X**  eiii- 
bnice  material  not  clearly  eomin;;  under  either  ni  tin*  abovi*  elassitica- 
tioDs. 

^*By  pomace  is  meant  the  cniKhed  fruit  without  the  JiiiiM*  «*xpn\HstMl 
tlierefW>m;cider,  the  expressed  J II  iee  of  the  apple;  must,  the  nnfermented 
joice  of  the  |jnr»pe;  sour  wine,  the  fi-nnented  juice  of  the  ;;ra)Ns  i'heese, 
the  residue  of  the  fniit  after  the  Juice  has  been  expressed  therefriMu ; 
WAnh  is  the  liquid  expressed  from  the  cheese  of  apples  or  grapes,  after 
adding  water  thereto;  lees,  or  ^  pi(pn*tte,'  the  dn^^s  or  settlings  f»f  wim*. 
Ttie  spirit-yielding  capacity  of  these  several  conditions  of  the  fruits  is 
80  variable  that  it  is  ditticuit  for  this  nflice  to  lay  down  any  tixed  rules 
OD  the  subject,  but  it  must  necessarily  leave  the  determina  ion  ot  the 
amount  of  spirits  to  be  jinxbiced  fi-oin  a  «;iven  <iuaniity  of  each  of  these 
materials  to  the  judgment  of  the  e>lleet<»r  am!  his  ilesi^^nated  assistant, 
they  acting  upon  the  most  n'liable  information  that  c^in  be  obtained 
from  past  exi>erience  in  the  ])articular  hHtality  in  which  they  art^  nuikin^ 
the  surveys. 

*' By  avera«^in^  the  returns  of  fruit-distilli'ries  t'n»m  «litVerent  States 
maile  to  this  of!ice  during  one  tiseal  yeat,  it  \\as  fouiMl  that  a  ;:alli»n 
of  pnvif  brandy  was  produced  from  the  t'ollowin^'  i|uantjtv  ot"  ea<-li  ma- 
terial, to  wit,  13J  ^^alloiis  of  cheese,  S  ;;all<»ns  of  Ifi's,  IJ  ;;aIlons  of  must, 
lU  gallons  wash,  12  jxalhuis  ^rape  ]»omare.  M  gallons  of  .ipph*  ;in«l  pearh 
ptjuiace,  10::J  ;^aUons  cider.  WhiU*  thesi'  are  the  avera;;!**!  re>ull.-,  as 
shown  ill  the  returns,  it  will  be  renuMubered  that  at  soiiif  (li>tillriif>  a 
less  and  at  others  a  greater  quantity  of  these  mat«Tial>  is  n'lpiin-d  to 
priMlnee  u  priK>f-pillon  of  branil\. 

•  •  m  "       m  •  •  • 

"The  varif^ty  of  stills  in  use  tor  distill. it  ion  of  apples,  pisu-hes.  or 
{rra]>es,  and  the  variat>Ie  quality  and  conditions  of  siieli  fruits  u*(eil  in 
different  parts  of  the  country,  rendiM-  it  iinpiMi'tie.iblf  tn  lay  «l«i\vn  any 
fixe<l  rules  bv  whirh  the  survi-vorsare  to  ln' ;;ovi'i  immI.  Wliat  is  hen'iii 
Stated  as  to  the  numb<'r  of  boilin;;s,  and  tlie.s)niit  .stiiM)gtlM»f  m.iteii.il, 
Ls  intended  as  matter  of  information  rather  than  as  rules  t«)  be  arbitra- 
rily followed.  Much  of  the  inftu'inatioii  upiui  wjiieli  the  estimate  of  ra- 
pacity is  based  is  only  aseiM'tainable  on  view  (»f  tin*  distillin;;  appar.itnsi 
and  tlie  survevors  are,  thereton*,  nec«\ssarilv  left  to  the  exen-isr  of  tln-ir 
jadgment  in  the  li<;ht  of  the  inforimition  hiM'ein  ;;iven,  and  of  past  «'\- 
periencein  their  districts,  especially  as  sh<t\\n  1\\  the  returns  in  lUv  last 
year.^ 

In  view  of  the  provisions  of  section  .*n07,  aiid«»f  the  ehai'a«'tf>r  of  tln*se 
monthly  rei>orts,  it  is  apparent  tliat  the  l.itter  ait>  not  siibjrct  to  the 
examination  of  persons  to  whom  the  ]ienalties  of  this  sei'tiiui  would  not 
apply.  Section  *iUu  was  enacte4l  in  vi<*w  of  the  ri;;hts  of  the  eiti/.ens 
under  the  Constitution,  and  it  must  be  construed  as  slmwin;;  an  ititeu- 
tioQ  OD  the  part  of  Congress  that  none  but  sworn  otlicers  of  the  iiov- 
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emment  may,  under  color  of  law,  enter  the  business  premises  of  a 
citizen,  or  examine  his  books  or  returns,  there  or  elsewhere.     The  on-  ^ 
authorized  examination  of  sucli  papers,  for  the  purpose  of  foundiog  •  ' 
criminal  charge  thereon,  is  as  unwarrantable  and  reprehensible  as  their 
unlawful  seizure  would  be. 

Upon  the  evidence  presented,  the  voucher  for  the  services  in  qnestiOB 
must  be  disallowed. 

TREA.SURY  Department, 

First  Comptroller's  Office,  Fehrtmry  9,  18S3. 


IN  THE  MATTER  OF  THE  PAYMENT  OF  EMPL0Y15S  FROM  THE  APPBO- 
PRIATION  MADE  BY  THE  ACT  OF  AUGUST  7,  1882,  **F0R  DIES,  PAPEB^ 
AND  STAMPS."~IMPLIED.AUTU0R1TY  CASE. 


1.  In  statutes,  incidents  are  supplied  by  int-endments.  -b 

2.  Under  the  act  of  August  7,  1882  (22  Stat.,  311,  312),  which  appropriates  money  li  t- 

be  expended  under  the  direction  of  the  Secretary  of  the  Treasury  for  pap«roi  J 
which  to  print  internal-revenue  stamps,  he  is  authorized  to  procure  the  paper  llf  I 
contract,  and  to  employ  the  necessary  agents  away  from  Washington  to  coaa^  I* 
take  care  of,  and  receive  it.  \\ 

3.  The  authority  to  employ  such  agent-s  is  not  affected  by  section  four  of  the  aet<if  ' 

August  5,  1882  (22  Stat.,  255).  i 

4.  There  are  four  modes  of  repe<iling  statutes:  (1)  By  specific  designation  of  thetiel  ':' 

repealed;  (2)  By  such  descriptive  terms  in  the  repealing  act  as  will  include  the 
repealed  act;  (3)  By  an  express  repeal  of  conflicting  provisions;  and  (4)  By  ioi* 
plication,  as  by  conflicting  provisions  simply. 

5.  Diflfereut  rules  of  construction  apply  to  each  mode. 

6.  Semble.  That  section  3  of  the  act  of  August  15,  1876  (19  Stat.,  169),  is  not  repealed 

by  section  four  of  the  act  of  August  5,  1*^*82  (22  Stat.,  255). 

September  19,  1882,  a  contract  was  made  between  the  United  States 
and  the  Faircbild  Paper  Company,  by  which  said  company  agreed  to 
furnish  paper  for  internal-revenue  stamps  at  a  price  fixed  therein,  and 
"to  be  manufactured  under  the  supervision  of  an  agent  of  the  Goveni- 
ment."  Tlie  paper  was  manufactured  at  East  Pepperell,  Massachasetfa. 
The  i)ersons  wlio  rendered  the  services  aforesaid  were  employed  oil*  , 
^er  the  authority  of  the  Secretary  of  the  Treasury  to  count  the  sheets 
of  paper  and  aid  in  the  care  and  sliipmeiit  of  it.  Payments,  amounting 
in  all  to  $969.20,  were  made  by  Thomas  J.  Hobbs,  disbursing  clerk| 
Treasury  Department,  to  sundry  persons  for  services  rendered  under 
the  direction  of  the  Commissioner  of  Internal  Revenue  during  the  montil 
of  November,  1882,  as  counters,  watchmen,  and  messenger  at  EastPeih 
perell,  Massa<;liusetts ;  the  pay-roll  showing  payment  was  approved  hj 
the  Secretary  of  the  Treasury;  and  the  Commissioner  of  Inteiust- 
Revenue  certified  thereon  that  said  persons  were  employed  '^to  be  paid 
from  the  appropriation  for  *  stamps,  paper,  and  dies,  1883.^^ 


ApfropriationM  for  Payment  of  EmploifS$ — Implied- A  u  tkoritjf  Case.    81 

The  question  is  presented  to  the  First  Comptroller,  to  decide,  wheth- 
er the  voucher  for  paymentM  ma^le  by  Mr.  Ilobbs  can  l>e  allowed  in  the 
aettlement  of  his  accounts. 

The  act  of  April  17,  1882  (22  Stat.,  4G),  ''making  appropriations  to 
•opplj  a  deficiency  for  dies,  paper,  and  stamps  for  the  fiscal  year 
eighteen  hundred  and  eighty- two,    •    •    •w    provides: 

^^That  there  is  hereby  appnipriated  out  of  any  money  in  the  Treasury 
not  otherwise  appropriate^l,  the  following  sums  for  the  purpos«M  hen^in- 
after  mentioned: 

^'For  dies,  paper,  and  8tum|>s,  one  hundreil  and  st^vrnty  thousand  dol- 
his,  being  a  deficiency  for  the  service  of  the  Government  for  the  fiscal 
jear  ending  June  thirtieth,  eighteen  hundriMl  and  eighty-two;  and  not 
exceeding  seven  thousand  dollars  of  this  amount  may  be  exiM'nded  in 
the  payment  of  persons  employed  in  connection  with  the  manufacture 
of  paper  and  the  production  of  stamps  and  their  custody  and  care." 

The  act  of  August  7, 1882  (22  Stat.,  302, 311, 312),  ''making  appropri- 
itions  for  sundry  civil  exi>enseM  of  the  Government  for  the  fiscal  year 
ending  June  thirtieth,  eighti^en  hundreil  aind  eighty-three,  and  for  other 
porposes,"  provides : 

''That  the  following  sums  Im',  and  the  Hnnie  are  hereby,  appropriatiMl 

for  the  objects  hereinafter  expresned  for  tlie  fis<*al  year  ending  June 

thirtieth,  eighteen  hundre<l  and  eighty-thn*e,  namely: 

•  •  •  •  *  •  #  • 

"MISCELLANKOUS   OIUKCTS    rM>i:K    TIIK   TKKAsrKV    ni:i».\UTMKNT. 
•  ••#••• 

**FoT  dies,  pa|>er,  and  stam])s,  five  )inn<lnMl  tlionsand  dollars;  the 
cn^rraving  nnd  printing  to  hr  done  in  tin*  Huivan  of  Kn;^r:iving  and 
Priurin*:  oi'  th«*  Tn-asury  I)(*partnH'iit,  lo  be  <*x|M'ndtMi  unili-r  tin*  di- 
rection of  tlie  Secivtarv  of  the  Tn»asniv." 

There  is  no  statute  l)y  wiiieli  the  ein])loyinent  i»f  I'ounters,  watrhnii'n, 
or  inesjMMigers  is  e///rrxx/j/ *'autliorizeil  and  ]Ki\ni<*nt  therefor  ttptrifiC' 
ally  pnivide*!."  Section  fonr  of  tlie  legislative,  exeeutive,  and  judi- 
cial appropriation  aet  of  Angnst  ."»,  1SS2  (22  Stat.,  2.V»j,  provides: 

"That  n4ieivil  ofiieer,  elerk, draughtsman, eopvist,  messenger. assistant 
messenger,  meehanie,  watehman,  lalMu-er,  or  othtM'  eni|doyee  Hhall  after 
the  first  day  of  ()etol>er  next  be  emphaed  in  any  <»f  the  exeeutive  de- 
partments, or  subordinate  bureaus  or  ottieeM  thereof  at  the  seat  of  (iov- 
emment,  excei»t  only  at  such  rates  anti  in  sueh  numbers,  respcM-tively, 
as  may  be  si>e4:ifically  appropriated  for  by  Congress  tor  sueh  elerieal 
and  other  personal  services  lor  eaeh  fiscal  year;  and  no  civil  otlieer, 
derk,  draughtsman,  c(»pyist,  messt^nger,  assistant  messenger,  meehanie, 
watchman,  laborer,  or  other  employee  shall  hereafter  Im*  emph»yed  at  the 
seat  of  Government  in  any  executive  department  or  sniHU'dinati*  bureau 
or  office  thereof  or  be  paid  from  any  appropriaticni  made  lor  contingent 
eipenses,  or  for  any  speeitic  or  general  |*urpose,  uidess  sneh  (Muploy- 
ment  is  authorized  and  paynuMit  therefor  specifically  provided  in  the 
law  granting  the  appropriation,  and  then  only  for  services  aetually  ren- 
dered in  connection  witli  and  for  the  purposes  of  the  appropriation  fn»m 
which  ])ayment  is  made,  and  at  the  rate  of  compensation  usual  and 
proper  for  such  services,  and  atter  the  first  day  of  ()ctol>er  next  section 
one  hundred  and  seventy-two  of  the  Revised  Statutes,  and  all  other  laws 

6.D  83 


82  First  Comptroller's  Office^  Treasury  Department. 

and  parts  of  laws  iiicousistent  with  the  provisions  of  this  act,  and  ai 
laws  and  parts  of  laws  authorizing  the  employment  of  officers^  clerks 
draughtsmen  J  copyists,  messengers,  assistant  messengers,  mechanics^  watch 
meu,  laborers,  or  other  employes  at  a  different  rate  of  pay  or  in  excess  o^ 
the  numbers  authorized  by  appropriations  made  by  Congress^  be,  and  ihe( 
are  hereby,  repealed;  and  thereafter  all  details  of  civil  officers,  cleiiu 
or  other  sabordinate  emplo^^ees  from  places  outside  of  the  District  oi 
Columbia  for  duty  within  the  District  of  Columbia,  except  temporal^ 
details  for  duty  connected  with  their  respective  officers,  be,  and  an 
hereby,  prohibited ;  and  thereafter  all  moneys  accruing  from  lapsed 
salaries,  or  from  unused  appropriations  for  salaries,  shall  be  covered 
into  the  Treasury :  Provided,  That  the  sums  herein  si^ecifically  appro 
priated  for  clerical  or  other  force  heretofore  paid  for  out  of  general  w 
specific  appropriations  may  be  used  by  the  several  heads  of  departments 
to  pay  such  force  until  the  said  several  heads  of  departments  shall  ha?€ 
adjusted  the  said  force  in  accordance  with  the  provisions  of  this  act, 
and  such  adjustments  shall  be  effected  before  October  tirst,  eighteen 
hundred  and  eighty -two.  And  in  making  such  adjustments  the  eoi' 
ploy^s  herein  provided  for  shall,  as  far  as  may  be  consistent  with  the 
interests  of  'the  service,  be  apportioned  among  the  several  States  uid 
Territories  according  to  population:  Provided  further.  That  any  person 
performing  duty  in  any  capacity  as  officer,  clerk,  or  otherwise  in  anj 
department  at  the  date  of  the  passage  of  this  act  who  has  heretofon 
been  paid  from  any  appropriation  made  for  contingent  expenses  or  for  aiq 
contingent  or  general  purpose,  and  whose  office  or  place  is  speciflcaU] 
provided  for  herein,  under  the  direction  of  the  head  of  that  department 
may  be  continued  in  such  office,  clerkship,  or  employment  without  i 
new  appointment  thereto,  but  shall  be  charged  to  the  quotas  of  the  sev 
eral  Slates  and  Territories  from  which  they  are  respectively  appointed 
and  nothing  herein  shall  be  construed  to  repeal  or  modify  section  on< 
hundred  and  sixty-six  of  the  lievised  Statutes  of  the  United  States." 


Decision  by  William  Law^rence,  First  Comptroller: 

The  act  of  August  7, 1882  (22  Stat.,  311,  312),  authorizes  the  Secretai; 
of  the  Treasury  to  procure  "paper"  to  be  used  in  printing  "  stamps^  fa 
the  internal-revenue  service.  The  money  appropriated  by  this  act  i 
**  to  be  expended  under  the  direction  of  the  Secretary  of  the  Treasarjy' 
with  a  limitation,  that  "the  engraving  and  printing''  required  for  tha 
service  shall  "  bf  done  in  the  Bureau  of  Engraving  and  Printing."  Tk 
Secretary  is  authorized  to  procure  the  necessary  paper  by  such  appro 
priate  means  as  he  may  deem  proper.  One  of  Dwarris's  maxims  of  OOD 
struction  is,  that,  "  in  statutes,  incidents  are  always  supplied  by  intend 
ments;  in  other  words,  whenever  a  power  is  given  by  a  statute,  eveiy 
thing  necessary  to  tlie  making  of  it  effectual  is  given  by  implication 
for  the  maxiii  is,  Quando  lex  aliquid  coneedit,  concedere  videtur  eiid^pei 
quod  (levenitur  ad  illud,'^-  (Potter's  Dwarris,  Stats.,  123;  Crowley's  Oaae 
3  Lawrence,  Oonipt.  Dec,  434.)  The  principle  thus  stated  has  been  bt 
(juently  recognized  by  the  Supreme  Court.  On  the  principle  stated  th< 
SetJ rtary  had  full  authority  to  enii)loy  counters,  watchmen,  and  mes 
seii^i'vs  at  the  paper  mills  at  East  Pepperell,  Massachusetts.  The  onlj 
que.stion,  which  remains  to  be  decided, \:ii,  i\'u\  Wie>  ^^V  ol  Kw^xiaI^^ISS! 
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(22  Stftt,  235),  limit  his  mtbority  in  thiB  respect  f  Its  chief  object  was 
topreveut  tlic  pniulicuuf  luu^staudiug  iu  tho  Departmouts  ait  Washiug* 
ton  City  of  paying  oat  of  appropriations  made  for  general  objects  the 
compensation  of  clerks  and  employes  not  siieciflcall^*  anthorized.  ( Ap- 
pepriation-Extension  Case,  3  lAwrence,  Compt.  Dec,  213.)  It  prohibits 
ttacmirioyment  at  payment  '*  at  the  seat  of  Government  in  any  Ezeca- 
tire  Department  or  subordinate  bureau  or  office  thereof  of  any  •^  civil 
dfeer,  clerk,  draughtsman,  copyist,  messenger,  assistant  messenger, 
■sehanio,  watebman,  laborer,  or  other  employ^  *  *  *9  except  only 
stsadi  ratea  and  in  such  numbers,  respectively,  as  may  be  specifically 
igpwipriaAed  fknr  by  Congress.'' 

The  act,  having  declared  all  this,  then  proceeds  to  repeal  (1)  section 
IB  €t  the  Bevised  Statutes,  (2)  '<  all  other  laws  and  parts  of  laws  incou- 
lirtent  with  tiie  provisions  of  this  act,  and  (3)  all  laws  and  parts  of  laws 
sathoriiiiig  (1)  the  employment  of  ofltcers,  clerks,  draughtsmen,  copy- 
iits,  mesaengers,  assistant  messengers,  mechanics,  watchmen,  laborers, 
or  other  employ^  (2)  at  a  different  rate  of  pay  or  (3)  in  excess  of  the 
aambers  authorized  by  appropriations  made  b^*  Congress.'* 

Hm  are  three  repeals : 

First,  of  section  172; 

Second,  of  conflicting  acts;  and 

Third,  of  all  acts  authorizing  (1)  the  employment  of  clerks,  &c.,  (2)  at 
a  different  rate  of  pa^r,  or  (3)  in  cxcohh  of  tbe  uumbere  authorizecl. 

The  repealing  clause  does  not  effect  the  execution  of  gencnil  appro- 
priation acts  elsewhere  than  in  the  DepartmeutH^  BureauH,  and  oftices 
mentioned  at  the  seat  of  Government.  This  must  bo  ho  for  fleveral  rea- 
sons. 

The  character  of  the  repealing  clnuMe  leudM  to  thin  con(*lusion. 

a.  The  repealing  clanne  is  all  in  one  sentence,  and  apparently  relates 
only  to  the  subject  matter  of  the  prohibitions  enacted  in  the  previous  iK)r- 
tion  of  the  section.  It  should  be  so  construed,  ui>on  the  maxim,  noMcitur  a 
9ociis,  It  should  beapplied  only  to  the  Hubject  with  which  it  is  dealing— 
the  Departments  at  the  seat  of  Government. 

b.  Section  172  of  the  Kevised  Statutes  relates  solely  to  the  Depart, 
ments,  Bnreans,  and  offices  at  the  seat  of  Government,  as  follows: 

"Xo  messenger,  assistant  messenger,  laborer,  nor  other  subonlinate 
assistant  shall  be  employed  in  an^*  Department,  Bureau,  or  ollictMit  the 
seat  of  Government,  or  paid  out  of  the  contingent  fund  a[>pn)priated  to 
sach  Department,  Bureau,  or  office,  unless  such  em[)]oyment  is  author- 
ised b^  law,  or  is  necessary  to  carry  into  effect  some  object  for  which  an 
qipropriation  has  been  specilically  made. 

The  repeal  of  this  shows  only  a  purpose  to  deal  with  the  subject  of 
employment  at  Washington  City. 

f.  The  repeal  of  ^^all  other  laws  and  parts  of  laws  inconrtistent  with 
the  provisions  of  this  act"  was  doubtless  inserted,  merely  because  ^'n*- 
psite  by  implication  are  not  favored,^  and  it  was  deenietl  advisable  U> 
make  the  repeal  exprens  so  as  certainly  to  render  the  repeal  of  ttU  cow- 
3htia^  ststtntes  certain. 
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d.  The  repeal  of  ^^  all  laws  aud  parts  of  laws  authorizing  the  employ- 
ment of  officers,  clerks,  draughtsmen,  copyists,  messengers,  assistant 
messengers,  mechanics,  watchmen,  laborers,  or  other  employes  al  a 
different  rate  of  pay  or  in  excess  of  the  numbers  authorized  by  appro- 
priations made  by  Congress,''  manifestly  relates  to  such  statutes  as 
authorized,  or  were  supposed  to  authorize,  employment  at  the  seat  ^ 
Oovernment,  "  at  a  different  rate  of  pay,  or  in  excess  of  the  numbers  on* 
thorized  by  appropriations  made  by  Congress.'^ 

It  is  not  to  be  supposed  that  the  repeal  was  intended  to  operate  be- 
yond the  evil,  which  it  was  the  purpose  of  the  act  to  remedy.  It  is  to 
be  observed,  that  this  is  not  a  provision  prohibiting  absolutely  and  etery* 
where  "  the  employment  of  officers,  clerks,''  &c.,  but  only  a  repeal  of  the 
acts,  which  gave  authority,  express  or  implied,  to  employ  officers,  clerks, 
&c.,  at  the  sekt  of  Government  "in  excess  of  the  numbers "  specifioally 
authorized  by  appropriation  acts,  or  "at  a  different  rate  of  pay"  than 

was  so  authorized. 

• 

Section  3  of  the  act  of  August  15, 1876  (19  Stat.,  169),  provides: 

"That  whenever,  in  the  judgment  of  the  head  of  any  Department-,  the 
duties  assigned  to  a  clerk  of  one  class  can  be  as  well  performed  by  a  cleriL 
of  a  lower  class  or  by  a  female  clerk,  it  shall  be  lawful  for  him  to  di- 
minish the  number  of  clerks  of  the  higher  grade  and  increase  the  num- 
ber of  the  clerks  of  the  lower  grade  within  the  limit  of  the  total  appropri- 
ation for  such  clerical  service  :  Provided,  That  in  making  any  redactimi 
of  force  in  any  of  the  Executive  Departments,  the  head  of  such  Depart- 
ment shall  retain  those  persons  who  may  be  equally  qualified,  who  have 
been  honorably  discharged  from  the  military  or  naval  service  of  the 
United  States,  and  the  widows  and  orphans  of  deceased  soldiers  and 
sailors." 

The  question  is  not  now  presented,  whether  this  section  is  repealed 
by  the  act  of  August  5,  1882. 

Kepeals  may  be  made  : 

(1.)  By  a  specific  designation  of  the  act  repealed; 

(2.)  Efy  such  descriptive  terms  in  the  repealing  act  as  will  include  the 
repealed  act ; 

(3.)  By  an  express  repeal  of  conflicting  provisions;  and 

(4.)  By  implication,  as  by  conflicting  provisions  simply.* 


*  It  is  not  iu  tended  to  say  that  these  are  the  only  modes  of  repeal.  There  are  othen^ 
among  which  may  he  mentioned: 

1.  Wlieu  an  act  amends  a  section  of  a  prior  statute  hy  suhstituting  a  new  proYisioa 
^*to  read  as  follows,'^  the  section  amended  is  therchy  repealed  without  expreaa  words 
of  repeal.  (Steamboat  Co.  r.  The  Collector,  18  Wall.,  478;  Gosslere/  al.  v,  Goodrich, 
3  Clitford,C.  C,  71 ;  Bishop,  Written  Laws,  152  a;  Lorain  Plank  Road  Co.  f.  Cotton, 
12  Ohio  St.,  272;  Sedgwick,  Construction  Stut.  and  Const.  L.,  2d  ed.,  96,  note;  State 
V.  Ingersoll,  17  Wis.,  631.) 

2.  A  revisory  statute  plainly  intended  as  a  substitute  for  a  former  one  repeals  it 
by  implication.     (Bishop,  Written  Laws,  158.) 

To  the  general  rules  as  to  repeals  there  are  sundry  exceptions  well  illustrated  in 
the  works  on  statutes.  (Bishop,  Written  Laws,  147-174,  notes;  Hardcaatle,  StAta- 
torr  Law;  160-178,) 
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A  somewhat  dilfereDt  mle  of  constraction  may  be  applicable  to  each 
mode  of  repeaL  The  firH  is  constnied  by  the  general  rales  which  de- 
termine the  identity  of  the  act  or  provision  repealed.  The  second  can 
ooly  be  operative  when  it  is  reasonably  clear  that  the  terms  employed 
iidade  the  act  repealed.  The  third  is  operative  when  the  purpose  to 
make  it  so  is  clear,  though  the  conilict  may  not  be  absolutely  irreoon- 
dlable.  It  is  not  necessary  that  the  conHict  be  in  the  superlative  de- 
gree. The  fourth  is  only  operative  when  it  is  clearly  manifest  that 
there  is  sach  conflict  or  repugnance  between  two  statutes  that  it  is  im- 
possible to  reconcile  them.  (Bishop,  Written  Laws,  158,  IGO,  citing 
iramerous  cases;  McGool  r.  Smith,  1  Blai^k,  4.jSt;  Wood  r.  The  United 
States,  16  Pet.,  342;  Arthur  r.  Homer,  90  U.  S.,  140 ;  Red  liock  r.  Henry, 
106  74.,  596;  City  of  Galena  r.  Amy,  5  Wall,  708;  Henderson's  Tobacco, 
11  JtL,  657;  Davies  et  aU  r.  Fairbaini  et  al.  3  How.,  644:  Hardcastle, 
Statutory  Law,  169.) 

But  even  this  rule  of  implied  refieal  does  not  apply,  ^*  if  the  prior 
enactment  is  a  special  one  and  the  subsciineut  enactment  is  a  general 
one."  Generali  epeeialibus  non  derogant.  (Hanleastle,  Statutory  Law* 
169, 174.)  Repealing  acts  of  the  three  last  named  classes  are  to  be 
strictly  construed.  (Bishop,  Written  Laws,  153,  citing  authorities.)  It 
may  be  difficult  to  define  in  exact  terms  the  difference  between  the 
rules  of  construction  in  these  three  classics  of  rei>ealH.  But  there  is  a 
difference, 

*'Thoii({h  thin  imrtitioiis  do  their  boiiii«lH  divide.'* 

la  applying  these  rules  it  may  well  be  urgiMl  that  the  evil  aimed  at 
by  the  act  of  August  5,  1882,  does  not  include  tlie  discretionary  author- 
ity g^ven  by  section  three  of  the  act  of  August  M,  1870,  and  that  hence 
said  section  is  not  repeale<l. 

The  act  of  August  5, 1882,  does  not  pn>hibit  the  p.iynient  of  the  count- 
ers, watchmen,  and  messengers  employed  in  executing  the  act  of  Au- 
gust 7,  1882. 

Treasury  Department, 

First  Comptroller's  Office,  February  10,  18Xi. 
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IN  THE  MATTER  OF  A  BEQUEST  OF  UNITED  STATES  BONDS  TO  A  PER- 
SON "FOR  HER  SOLE  AND  SEPARATE  USE  DURING  HER  NATURAL 
LIFE,  •  -  *  AND  AFTER  HER  DEATH"  TO  PARTIES  SPECIFIED. 
BOND-BEQUEST  CASE. 


1.  A  testator  bequeathed  Government  bonds  to  bis  daughter  "for  her  sole  and  sepa- 
rate use  during  her  natural  life,  •  *  •  and  after  her  death  then  to  her  chil- 
dren," or,  in  default  of  "lawful  issue  living  at  the  time  of  her  death,  then'*  to 
parties  specified.  The  bonds  became  due;  the  daughtar  asked  the  Secretary  of 
the  Treasury  to  whom  payment  would  be  made ;  and  this  inquiry  was  refened 
to  the  First  Comptroller,  w^ho 

Seld :  (1.)  That  payment  cannot  be  made  to  the  daughter  named  in  the  will.  (2.)  That 
payment  should  be  made  to  a  trustee  appointed  by  the  proper  court  of  equity 
on  a  trust,  to  invest  the  proceeds  of  the  bonds,  pay  the  profits  to  the  daughter 
named  in  the  will  during  her  life,  preserve  the  fund,  and,  at  her  death,  pay  it' 
over  to  her  children,  or,  in  default  of  these,  to  the  parties  specified  in  the  wiU. 
(3.)  That,  when,  in  a  last  will  and  testament,  a  '^particular  intention  "  is  expressed 
and  a  "  general  intention  "  is  apparent,  if  the  former  cannot  be  carried  out,  tke  lat- 
ter will  be. 

March  1, 1881,  Alexander  Reynolds,  of  Kittanuing  Borough,  Arm- 
strong County,  Pennsylvania,  made  his  last  will  and  testament,  by 
which  he  bequeathed  to  his  **  daughter  EUza  P.  Smith  for  her  sole  and 
separate  use  during  her  natural  life  fifty  thousand  dollars  in  United 
States  Bonds.  •  ♦  •  To  have  and  to  hold  ♦  ♦  ♦  during  ♦  •  • 
[her]  natural  life-time  *  ♦  •,  and  after  her  death  then  to  her  chil- 
dren, and  in  ca«e  •  ♦  ♦  said  daughter  [Eliza  P.  Smith]  should  die 
without  *  ♦  ♦  lawful  issue  •  ♦  *,  then  ♦  ♦  ♦  said  Bonds, 
•  *  •  shall  go  to  and  be  divided  among  such ''  of  the  children  of 
the  testator  as  may  survive  her.  October  7,  1881,  the  testator  died; 
his  will  was  admitted  to  probate  October  10,  1881 ;  and  letters  testa- 
mentary duly  issued. 

Kovember  21,  1881,  registered  United  States  bonds  numbered  3984| 
14859,  15887,  15888,  acts  July  14,  1870,  and  January  20,  1871,  and  con- 
tinued under  circular  of  May  12,  1881,  to  bear  interest  at  3J  per 
cent.,  were  transferred  on  the  books  in  the  office  of  the  Register  of 
the  Treasury  to  '*  Eliza  P.  Smith  under  and  subject  to  the  provisions 
of  the  last  will  and  testament  of  Alexander  Reynolds,  deceased."  Feb- 
ruary 8,  1883,  the  bonds  having  been  called  for  payment  by  the  Treas- 
ury Department,  inquiries  were  made  of  the  Secretary  of  the  Treasaiy 
on  behalf  of  said  Eliza  P.  Smith,  whether  the  amount  of  said  boiids 
will  be  paid  to  her,  and,  if  not,  then  who  is  to  present  the  bonds  for 
payment,  and  to  whom  will  i)ayment  be  made.  These  inquiries  were 
submitted  to  the  First  Comptroller  for  his  opinion  thereon. 
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Opi>ioy  BY  William  Lawrence,  First  CampiroUer. 

Eliza  P.  Smith  has,  by  the  terms  of  the  will,  a  life  estate  in  the  l>onfls9 

with  an  absolute  right  daring  her  life  to  the  interest  accming  thereon, 

and  after  her  death  they  are  to  go  to  the  persons  Hi>ecifle<l.    (Smith  r. 

BeD,  6  Pet.,  68;  Eedfield,  Law  of  Wills,  Part  H,  ch.  XIV,  §  08,  Par.  51.) 

The  testator  apparently  did  not  expect  that  the  bonds  would  be  paid 

dnring  the  life  of  his  daughter,  and  his  will  makes  no  provision  for  such 

event.     His  ^^^ particular  intention^  was,  that  the  bonds  should  consti- 

tate  a  fund  as  such,  from  which  his  daughter  should  receive  interest 

during  her  life,  and  that  at  her  death  they  should  become  the  absolute 

property  of  her  children,  if  she  had  any,  or,  if  not,  of  other  {persons 

specified.    The  effect  of  this  was,  that  Eliza  P.  Smith,  during  her  life, 

would  hold  the  principal  of  the  bonds  in  the  chara<;ter  of  a  trustee  for 

those  entitled  in  remainder.    The  ^^  general  intention '' of  the  testator 

was,  to  provide  a  fund,  the  profits  of  which,  during  the  lifeof  his  daughter, 

should  go  to  her,  and  the  principal  of  which,  upon  her  death,  sliouUllgo 

to  her  children,  or,  in  default  of  these,  to  others  Hi>ecified  in  the  will. 

The  particular  intent  cannot  be  carried  out;  the  general  intent  can. 

This  latter  must  be  carried  out,  upon  the  rule  of  coiistniction,  cy  pret. 

(2  Story,  Eq.  Jnr.,  §  1074  a.)    It  now  becomes  necessarj',  that  Eliza  P. 

Smith  apply  to  the  ])roper  court  of  e<|uity  for  the  api>oiiitm«Mit  of  a 

trustee,  to  whom  the  bonds  can  Iw  paid,  and  whos*»  duty  it  will  l»e,  to 

invest  the  proceeds  under  the  dire<'tion  of  the  court  in  a  form  to  pre- 

sen-^e  the  amount  of  the  i\uu\  during  the  lilo  of  wiid  Kliza ;  during  wlnVli 

time  she  will  be  entitled  to  the  profits,  and  at  h«T  de;itli  the  trust  fund 

will,  of  course,  go  to  the  proper  ]»artirs  mtitled  th«*n»to.     (\  IVrry, 

Trusts,  2d  ed.,  §§  3S,  4r>,  240,  248,  37(5,  301.   *27:  UouviiT,  Law  Dic- 

tionarj',  Title,  Cy  Pres.) 

The  statute,  under  which  the  bonds  were  issued,  docs  not  in  terms 
authorize  conditions  to  be  inserted  therein  roiniuitting  the  (iovernment 
to  the  execution  of  trusts  or  s|>e<'ified  provisions  of  wills.     No  oflieer  can, 
l)eyond  the  authority  given  him,  bin<l  the  < Iovernment  to  the  perform- 
ance of  any  duty.     But  the  bonds  in  this  ease  having  lH*en  issne<l  "sub- 
ject to  the  provisions  of  the  will  therein  mentioned,  the  (tovernnient 
should,  as  a  matter  of  good  faith,  if  not  of  legal  duty,  carry  out  tin*  ob- 
ligation,  according  to  its  terms.     If  the  i)ayee  in  the  lM)mls  ha<i  ilied 
immediately'  after  their  issue,  it  is  clear  that  they  couhl  not,  acconling 
to  the  tenns  therein,  have  lK»en  transferred  to  her  executor  or  adrniiiis* 
trator;  those  in  remainder  wouhl  have  been  entitled  to  the  transt'er. 
And  now  that  the  bonds  are  to  Im?  paid,  their  proceeds  should  be  so<lis- 
posed  of  as  to  carry  out  the  purposes  of  the  testator. 
Advice  will  be  given  accordingly. 

TbEASUEY   DEPART^fENT, 

Fint  Comptroller' n  Office.  February  12,  1SS;{. 
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IN  THE  MATTER  OF  THE  RIGHT  OF  A  BRITISH  SUBJECT,  WHO  IS  A  CON- 
SULAR AGENT  OF  THE  UNITED  STATES  AT  PRINCE  EDWARD  ISLAND, 
TO  RECEIVE  COMPENSATION  FOR  TAKING  DEPOSITIONS  IN  BEHALF 
OF  THE  UNITED  STATES  UNDER  A  COMMISSION  ISSUED  BY  A  COUBT 
THEREOF,  AND  FOR  ISSUING  PROCESS  BY  VIRTUE  OF  HIS  AUTHORITt 
AS.  A  PROVINCIAL  JUSTICE.— MACNEILL^S  CASE. 


1.  A  consular  agent  of  the  United  States  is  technically  not  an  officer. 

2.  Snch  consular  agent  is  a  person  whose  compensation  is  fixed  by  regulations  made 

in  pursuance  of  law. 

3.  Under  section  1765  of  the  Revised  Statutes  such  consular  agent  is  prohibited  ftom 

receiving  compensation  for  taking  depositions  in  behalf  of  the  United  Statee,  hf 
virtue  of  a  commission  issued  by  a  court  thereof. 

4.  Such  consular  agent,  who  is  a  foreign  provincial  justice  of  the  peace,  and  who,  hf 

sole  authority  of  his  office  as  such  justice,  issues  process  for  witnesses,  whose 
depositions  are  to  be  taken  in  behalf  of  the  United  StateH,  may  lawfully  be  paid- 
the  proper  fee  for  this  service. 

Finlay  MacNeill,  a  British  subject,  consalar  agent  of  the  United 
States  at  Sammerside,  Prince  Edward  Island,  and  provincial  jostioe  of 
the  peace  daring  and  since  the  year  1882,  in  November,  1882,  by  virtue 
of  his  authority  as  such  justice,  issued  process  requiring  witnesseeto 
appear  before  him  and  give  evidence  to  be  used  in  behalf  of  the  United 
States,  in  the  case  of  the  United  States  against  Samuel  A.  Maxfieldiin 
the  district  court  of  the  United  States  for  the  district  of  Maine,  and  by 
virtue  of  a  commission  issued  to  him  by  said  court,  took  the  depositions^ 
of  said  witnesses  and  taxed  thereon  $22  for  writing  the  depositions,  and 
$3  for  the  fees  for  issuing  and  return  of  process.  February  14,  1883, 
the  bill  for  these  services  was  forwarded  by  the  United  States  Attorney 
for  the  district  of  Maine  to  tbe  Acting  Secretary  of  the  Treasury  for 
payment,  and  February  17,  1883,  the  Acting  Secretary  referred  it  "to 
the  First  Comptroller  •  •  •  for  an  expression  of  his  opinion  as  to 
whether,  in  view  of  the  provisions  of  section  1705  of  the  Revised  Stat- 
utes, the  bill  should  be  paid." 


Opinion  by  William  Lawrence,  First  Comptroller. 

The  statute  declares  that  *' consular  agents^  shall  be  deemed  "con- 
sular officers."  (Rev.  Stat.,  1674.)  Technically,  they  are  not  officers^ 
The  consular  agent  at  Summerside,  being  a  British  subject,  could  not 
take  an  oath  of  office  to  support  the  Constitution  of  the  United  States. 
(Rev.  Stat.,  1756,  1757.)  Aliens  are  frequently  and  properly  appointed 
as  consular  agents. 

The  claimant  in  this  case,  though  not  an  officer  of  the  United  States  as 
con8n]aT  Bgenty  iS;  as  snch  consular  agent,  and  within  the  provisions  of 
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seedoD  1765  of  the  Revised  Statutes,  a  ^^  person  whose  salary',  pay,  or 
emolaments  are  fixed  by  law  or  regalatious.'^  He  is,  as  consular  agent^ 
entitled  to  fees  prescribed  by  regulations.    (Rev.  Stat.,  1703.) 

As  to  services  lor  taking  or  writing  depositions,  he  is,  therefore,  ex- 
pressly prohibited  from  receiving  comi>ensation  therefor  by  that  clause 
of  section  1765  of  the  Revised  Statutes  which  declares  that  any  ^'per- 
son whose  salary,  pay,  or  emoluments  are  fixed  by  law  or  regulations^ 
shall  not  receive  ^'  any  additional  pay,  extra  allowance,  or  (roniiHMisa- 
tion,  in  any  form  whatever,     •     •     •      for  any  other  scTvice  or  duty 
whatever,  nnless  [1]  the  same  is  authorized  by  law,  and  [2]  the  appro- 
priation therefor  explicitly  states  that  it  is  for  hucIi  ailditional  pay,  ex- 
tra allowance,  or  comi)ensation.^    The  service,  for  which  coiiiiHMiHation 
is  asked,  was  ^^ authorized  by  law.-'     The  commission  fmm  the  district 
court  of  Maine  lawfully  authorized  it.     But  no  appropriation  has  been 
made  '^  explicitly,^  or  in  any  form,  for  extra  or  additional  comiHMisa- 
tion. 

The  prohibition  of  section  176o  of  the  Revised  Statutes  extends  to 
every  form  of  service  rendered  under  the  authority  of  the  Uniti^l  States. 
Bat  this  prohibition  cannot  apply  to  the  fee  for  issuing  prm^ess  as  a 
provincial  justice  of  the  peace.    The  authority  to  issue  it  existtnl  by  the 
law  in  force  in  Prince  Edward  Island,  and  not  in  any  reHi>ect  under  a 
law  of,  or  by  virtue  of  i)Ower  given  by,  the  Unite<l  States.    It  must  be 
apparent,  that  the  prohibition  of  section   17G.>  of  the  Revised  Statutes 
does  not  extend  to  compensation  for  services  n»n«lei-e4l  in  a  foreign 
country,  and  solely  by  virtue  of  the  authority  of  a  foreign  law.    This  sec- 
tion declares,  that  "no  oflicer  in  any  branch  of  the  publi<*  si^rvic^s"  with 
eomfiensatiou  fixe<l  by  law  or  regulations,  shall  receive  extra  eom)HMi- 
Ration.      This  evidently  refers  to  oflicers  in  the  juiblie  servi<M»  «»f  the 
United  States,  and  this  can  only  be  under  a  law  of  the  United  States. 
All  the  prohibitions  of  the  seetion,  by  any  fair  interpretation  of  their 
terms,  relate  to  eomixMisation  for  services  rendered  uinler  the  authority 
of  a  law  of  the  Unite<l  States.     When,  therefiM-e,  a  service  is  not,  and 
cannot  l>e,  authorizeil  by  a  law  of  the  TnittMl  Stiites,  and  is,  an<l  can 
only  l>e,  authorized  by  a  foreign  law,  and  the  Tnited  States  proeiirt»s 
sndi  service,  comi)ensiition  can  be  lawfully  paid  therefor  out  of  any 
general  appropriation  applicable  to  the  service,  evt^i  though  such  for- 
eign official  service  Ihj  rendered  by  a  i)erson  who,  in  other  respeets,  is 
in  the  service  of  the  United  States  with  compensation  therefor  provided 
by  law. 
The  claimant  can  lawfully  l>e  paid  the  fee  of  9.'(  for  issuing  ])roe.ess. 
The  Secretary  will  be  advise<l  awordingly. 

Tkeasuby  Department, 

First  Comptroller' B  Office,  February  2;i,  188:i. 


90  First  Comptroller's  Office^  Treasury  Department 


IN  THE  MATTER  OF  THE  REBATE  ON  **  ORIGINAL  AND  UNBROKEN  FAC- 
TORY PACKAGES  OF  SMOKING  AND  MANUFACTURED  TOBACCO  AND 
SNUFF,  CIGARS,  CHEROOTS,  AND  CIGARETTES,"  UNDER  SECTION  4  OF 
THE  ACT  OF  MARCH  3,  1883.— REBATE  CASE. 


1.  The  act  of  March  3, 1883 (22  Stat.,  488,  489),  ''to  rodnce  internal-revenue  tazatioOi 

and  for  other  purposes,"  does  not  make  an  appropriation  of  money  for  the  pay- 
ment of  claims  for  the  rebate  authorized  by  section  4  thereof. 

2.  Th!s  act  authorizes  the  payment  of  claims  for  rebate  to  manufacturers,  ''instanft 

at  the  reduced  rate"  therein  provided,  but  no  provision  is  made  for  the  paymeat 
of  such  claims  to  dealers  in  tobacco,  snutf,  cigars,  cheroots,  and  cigarettes. 

Section  4  of  the  act  of  March  3,  1883  (22  Stat,  488,  489),  "  to  reduce 
internal-revenue  taxation,  and  for  other  purposes,"  provides : 

<<  That  on  and  after  May  first,  eighteen  hundred  and  eighty-three,  the 
internal  taxes  on  snuff,  smoking,  and  manufactured  tobacco,  shall  be  . 
eight  cents  per  pound ;  and  on  cigars  which  shall  be  manufactured  and 
sold  or  removed  for  consumption  or  sale  on  and  after  the  first  day  of 
May,  eighteen  hundred  and  eighty-three,  there  shall  be  assessed  and 
collected  the  following  taxes,  to  be  i)aid  by  the  manufacturer  thereof: 
On  cigars  of  all  descriptions,  made  of  tobacco  or  any  substitute  thertfor, 
three  dollars  per  thousand;  on  cigarettes  weighing  not  more  than  three 
pounds  per  thousand,  fifty  cents  per  thousand ;  on  cigarettes  weighing 
more  than  three  pounds  ])er  thousand,  three  dollars  per  thousand :  Pnh 
vi^edj  That  on  all  original  and  unbroken  factory  packages  of  smoking 
and  manufactured  tobacco  s^nd  snuff,  cigars,  cheroots,  and  cigarettes 
held  by  manufacturers  or  dealers  at  the  time  such  reduction  shall'  go 
into  efi'ect,  upon  which  the  tax  4ias  been  paid,  there  shall  be  allowed 
a  drawback  or  rebate  of  the  full  amount  otHlie  reduction,  but  the  same 
shall  not  apply  in  any  case  where  the  claim  has  not  been  x)resent^ 
within  sixty  days  following  the  date  of  the  reduction,  and  such  relMite 
to  manufacturers  may  be  ]>aid  in  stamps  at  the  reduced  rate ;  and  no 
claim  shall  be  allowed  or  drawback  paid  for  a  less  amount  than  ten  dol* 
lars.  It  shall  be  the  duty  of  the  Commissioner  of  Internal  Eeyenae, 
with  tlie  approval  of  the  Secretary  of  the  Treasury,  to  adopt  such  rales 
and  regulations  and  to  prescribe  and  furnish  such  blanks  an€l  forms 
as  may  be  necessary  to  carry  this  section  into  effect." 

March  9, 1883,  the  Commissioner  of  Internal  Revenue  addressed  a  * 
letter  to  the  First  Comptroller,  calling  attention  to  this  section, and,  ask- 
ing for  an  early  opinion,  he  says: 

"  The  question  arises  whether  this  act  of  itself,  or  in  connection  with 
existing  laws,  operates  as  an  appropriation  of  the  money  necessary  to 
l>ay  the  claims  which  may  be  presented.  It  will  be  observed  that  the 
law  provides  that  *'  such  rt»bate  to  manufacturers  may  be  paid  in  stamps 
at  the  ivduced  rate/'  an<l  this  part  of  the  law  1  would  regard  as  suffi- 
cient authority  for  me  to  settle  such  claims  with  manufacturers.  It 
would  seem  that  it  was  not  the  intention  of  Congress  to  treat  dealers  in 
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■ninafactnre<l  tobaeco  inrith  a  less  [^eiierons  spirit  than  the  maiuifact- 


^*As  these  claims  will  necessarily  pass  through  your  oftice,  it  \h  your 
province  under  the  law  to  decide  whether  or  not  there  be  an  ai>propri- 
ation  to  pay  them.^ 

OpnaoN  BY  William  Lawrence,  \Firirf  Comptroller. 

The  act  of  March  3,  1883  (23  Stat.,  488,  489),  and  •provisions  of  the 
Sevised  Statutes  (sections  269,  277),  f^ive  ample  authority  to  audit,  al- 
low, and  certify  for  payment,  in  favor  of  maiuifacturers  of,  and  dealers 
in,  tobacco,  &c.,  claims  for  the  rebate  provided  for  in  said  act.     liut  it 
ii  certain  that  this  act  does  not,  either  ^^  of  itself,  or  in  connection  with 
existing  laws,^  make  an  appropriation  for  the  payment  in  money  of  any 
«ieh  claim  so  found  due.    The  act  does  not  by  its  title  jirofess  to  l>e  an 
appropriation  act  (Rev.  Stat.,  11).    It  does  not  employ  the  UHual  wonls 
ef  appropriation  acts,  nor  any  equivalent  lan^i^uaf^e,  nor  any  lan^ni^e, 
which,  by  any  fair  amstruction,  shows  that  (^onf^^ss  therein  intmdeil 
to  give  authority  to  make  any  payment  in  money.     It  does  pn)vide  that 
^neh  rebate  to  manufacturers  may  be  paid  in  stamps^;  but  thin  d(N»s 
BOterlteud  to  ^^d0ff^«,'' and  it  shows  that  the  attention  of  Con^n^ss 
WIS  called  to  the  subject  of  the  payment  of  the  rebate,  and  that  Con- 
gress made  the  liniite^l  provision  mentioned,  but  no  e<|uivalent  provision 
for  any  payment  in  money,  from  all  which  the  infcreiH'eiirisrs  tli;it  noiM» 
was  iutendeil  to  Ix*  provided  in  this  act.     The  Constitution  (Art.  I,  sr«-. 
9,  par.  7)  provides,  that  "Xo  Money  shall  Ik*  <lrawn  from  the  Titjisiiiv, 
but  in  consetjuence  of  Appropriations  niado  by  hiwr*     Tin*  purp«st'  of 
this  was  to  give  to  Conj^ress  the  control  of  the  publi*^  money.     This  is 
a  prerogative  expressly  reserved  to  Congress.     A  statute  should  not  be 
construed  as  making  an  appr^>priation  unless  its  language  is  sutlieiently 
ttplicit  to  clearly  justify  such  construction.     An  appropriation  cannot 
aride  by  inference  without  very  clear  and  explicit  terms  HMpiiring  it.     It 
cannot  be  pre:!»umed  that  Congress  has  devoted  any  portion  of  the  money 
in  the  Treasury  to  a  sjiecitie  purpose*,  unless  a  statute  has  said  sti  in 
express  terms,  or  by  clear  inferenc**. 

The  act  now  umier  consi<leration  was  «lesigned,  as  its  title  says,  "to 
reduce  internal-revenue  taxation,''  and  in  doing  this  it  was  deemed  just 
Co  provide  for  the  rebate  therein  nn^ntioniMl.  In  onler  to  ascertain  tli«» 
amount  of  the  rebate  which  would  become  <lue  to  each  claimant,  it  was 
deemed  necessary  to  give  authority  to  **tlie  Commissioner  <»f  Internal 
Bevenue,  with  the  approval  of  the  Secretary  of  tin*  Trisisury,  to  ailopt 
saeh  rules  and  regulati<ms  and  to  [^rcscrilR*  an<l  furnish  such  blanks 
andfonns  as^  would  enable  claimants  to  make  proof  of  claims  for  re- 
bate.   Thus,  section  4  of  the  act  had  thixje  objects,  viz:  (1)  *Mo  reduce 

*Ah  to  aioney  lit  the  (litip(i?«al  of  the  r(>Htiii:iAter-(i(Mi«*r:iI  iiiid  iint  jictiinlly  ritvcrcd 
into  the  Treasary.  «ee  Pai»chal,  Annotated  Const..  'M\  e<l..  p.  l.VJ,  an<l  it  Op.  Att.-U**i\., 
13. 
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internal-revenue  taxation,''  (2)  to  give  a  right  to  rebate  in  certain 
defined,  and  (3)  to  authorize  regulations,  blanks,  and  tbrms  to  cany  tha  . 
section  into  effect.    This  section,  therefore,  finds  ample  scope  and  db- 
ject  in  declaring  these  purposes,  as  it  does,  in  express  terms,  witfaotit 
construing  it  as  making  an  appropriation  by  inference  when  none  is  da* 
clared  in  terms.    It  deals  in  express  provisions — not  in  inferences,    litis 
act  was  passed  on  the  3d  day  of  March,  1S83,  only  the  day  preceding 
the  final  adjournment  of  Congress.    It  is  a  matter  of  history  that  its  ' 
passage  was  doubtful  until  the  last  action  of  Congress  in  relatioo  Is  . 
it.    It  was  then  too  late  to  make  an  appropriation,  either  by  a  sepanls 
appropriation  act,  or  by  a  provision  on  any  of  the  regular  appropriation  / 
acts.    Congress  had  no  definite  data^  on  which  to  fix  any  specific  wam^  \ 
An  indefinite  sum  might  have  been  appropriated,  but  was  not.    It  maj- .-. 
have  been  supposed  that  the  amount  of  claims  for  rebate  coold  im#'- 
readily  be  ascertained  for  payment  before  the  next  session  of  GongFei%'  . 
and  that  to  pay  only  a  portion  in  advance  of  the  general  adjustment  sf  \ 
claims  was  not  desirable.* 

The  act  does  not  make  any  appropriation  of  money  to  be  i>aid  friHBi  ' 
the  Treasury.  There  is  no  other  statute  which  makes  an  appropriation  *; 
of  money  applicable  to  the  payment  of  claims  for  rebate  under  thui 

Treasury  Department, 

First  Comptroller^  Office^  March  21,  1883. 


IN  THE  MATTER  OF  THE  RIGHT  OF  THE  CLERK  OF  THE  SUPREME  COURT 
OF  THE  UNITED  STATES  TO  PRINT,  AT  A  PRIVATE  PRINTING  OFFICE^ 
THE  OPINIONS  OF  THE  COURT,  TO  PAY  THE  EXPENSES  THEREOF  FROM 
THE  EMOLUMENTS  OF  HIS  OFFICE,  AND  TO  COLLECT  FEES  FOR  COPIES* 
SUPREME  COURT  CLERK^S  CASE. 


1.  The  *' sundry  civil"  appropriation  act  of  March  3,  1883  (22  Stat.,  631),  does  nol 

limit  the  previonsly  existing  sources,  except  as  to  compensation  for  his  attend- 
ance in  court,  from  which  the  clerk  of  the  Supreme  Court  of  the  United  States 
derived  emoluments. 

2.  When  a  power  cither  is  given  by  statute,  or  exists  at  common  law,  incidents  are 

supplied  by  intendments. 

3.  Section  37b6  of  the  Revised  Statutes  does  not  apply  to  the  printing,  in  aceordanee 

with  the  usage  heretofore  existing,  of  the  opinions  of  the  Supreme  Court. 

4.  The  provisions  of  section  3,  of  tlie  act  of  February  28,  179D  (1  Stat.,  625),  relattn|p 

to  the  fees  of  the  clerk  of  the  Supreme  Court  of  tlie  United  States,  thongh  not 
Incorporated  in  the  Revised  Statutes,  have  been  recognized  as  in  force,  either  aa 
not  of  a  ''general''  nature,  or,  if  so,  as  not  within  the  intention  of  the  repealio|p 
provisions  of  the  revision  (Rev.  Stat.,  5595). 

*  For  the  fiscal  year  ending  June  30,  1883,  the  special-tax  year,  the  total  nomber 
of  manufacturers  of,  and  dealers  in,  smoking  and  manufactured  tobacco,  snuff,  oigart, 
cheroots,  and  cigarettes,  as  estimated  at  the  Internal -Revenue  Bureau,  is  435,900;  of 
these,  420,000  are  dealers,  15,000  are  manufacturers  of  cigars,  and  900  are  manaftM^ 
turers  of  tobacco  and  8Duff. 
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&  The  prineiplea  stated,  upun  which  thn  ciiMiIiiinrrnt  rt>tiiriiN  un*  tn  l»e  inailo  Ity  the 
clerk  of  the  Sapreme  Court  of  the  I'niteil  .Stat«?ri,  ami  hy  wliifli  bin  ai-rmiiitA  are 
to  bi;  a<1ji»ted  hy  the  KiiHt  (.'uiiiptroII«'r  in  piirHiiaiu-e  itf  thi-  nt'tNitf  March  II,  H^D. 

c«stat.,  :>Hi;.  6:n.) 

The  Kevi.seil  8tututei»  contain  the  following  ]irovihionrt  in  ivlation  to 
the  clerk  of  the  Supreme  ronrt  of  xha  ('nit<Ml  Statt^M: 

*-See.  077.  The  Suprenn*  (.'onrt  shall  have  ]Hi\vrr  to  a])]ioint  a  i*l«*rk 
and  a  marshal  for  said  court,  ami  a  r«*]Nirt<*r  «if  its  (h'ri.sioiis. 

''Sec.  t»7S.  One  or  moiv  ilcinities  of  the  «*hTk  of  the  8npn*iiii*  <'onrt 
miv  Ik-  appointed  l>y  th«'  court  on  theapplicati«)iMif  the  cli*rk.  an«l  may 
bereuiove<l  at  the  ph*asuiv  of  th4>  court.  In  case  of  the  di*ath  «>f  the 
elerk.  bis  deputy  or  deputies  shall,  unless  rein(»ve<l,  continue  in  otlh'e 
and  |ierforin  the  duties  of  the  clerk  in  his  name  until  a  clerk  is  appointtNl 
and  ijiialitieil ;  and  for  the  ilefaults  or  misfeasances  in  ollit^eof  any  such 
depnty,  whether  in  the  lifetime  of  the  clerk  or  after  his  d4sith,  the  clerk, 
and  his  estate,  and  the  suietiesin  his  ofHcial  hoiid  shall  In*  liable;  and 
hu  executor  or  administrator  shall  have  such  renuMly  for  any  su«*li  de- 
finlts  or  misfeasances  ir4immitt«Ml  after  his  «leath  as  the  clerk  w«Mild  be 
CrDtitled  to  if  the  same  had  (HrcurriMl  in  his  lifetime. 

'*SEf\  ^>71K  The  riM'ords  an<l  pnN-ee«lin^s  of  the  court  of  ap]N'als,  ap- 
)iointe<l  previous  to  the  a«l«»])tion  «if  the  present  Tonstitution,  shall  he 
kept  in  theotTiee  «if  the4']erk«>f  the  Supreme I'oiirt,  who  shall  Kive«*opies 
tbere«»f  to  any  person  ri*«|uirin^  and  pa\in;;  for  them  in  the  manner 
proviiied  by  law  for  ^ivin;;  copies  of  the  records  and  proceedin;;s  of  the 
SiiprtMiie  Court:  and  such  copies  shall  have  like  faith  ami  cre«lit  with 
all  «»rh«r  i>nM-eedin;»s  of  said  i-fuiit. 

'•Si:«'.  7lM.  Tlic  elerk  of  ih«*  Supreine  < 'oiirt,  and  i'\eiy  i*l«'rk  ami 
de]Mitv  clrrk  nt  a  circuit  or  district  court,  sliall,  before  he  eiitcrN  upon  the 
rxiH'iirioii  of  hisofhtT,  take  an  o.itli  i»r  anirniati«Mi  in  ihr  tollnwiiiL;  form  : 

•I.  A  r».  iM'iii;;  apjiointi'il  a  rlerk  i»f ,  di»  si»'cni!il>  suiMr  lor  atlirm) 

that  I  will  tinlv  and  faitlitiillx  enter  and  reeord  all  tin' oidrr^.  dtrit-es, 
jiiiL'mi-nr>,  and  ])ioi-erfliii;:s  ot'tlie  s:iid  court,  and  that  I  will  t.iiilitully 
autl  iiiiparriallv  discliar;:e  and  peit'orin  all  the  duties  of  niy  s.ini  oihcr, 
ai-i'oiihii;^  t(»  the  best  of  my  abilities  and  nndci>tandin<;.  So  liclp  nie 
GimI.*  Thf  worils  'so  lidp  in«-  lioil"  shall  In-  omitted  in  all  c;i>c>  w  In-rc 
an  jrViini;iti«>n  is  atlrniited  instead  ot  an  oath. 

**>lA'.  7l».'i.  Tin*  I'lcrk  of  «*very  court  sli:dl  ;:ive  bond,  in  a  sum  to  Im* 
fix**4l  iind  with  snretii's  to  bcappi-ovnl  by  tl  e  conrt  which  appoints  liiin. 
faithtullv  to  dischar;re  tin*  duties  of  his  ollice.  and  scaMinabiv  to  rc«-<.rd 
the  tlccn-es.  jinl^rmeiits.  and  determinations  of  the  court  f»f  which  lie  is 
clfrk:  and  a  new  iiontl  nia,\  lye  recpiireil  whenever  the  court  deems  it 
j>rop.-r  that  su<-h  bond  shiadil  i>e  ;;iven.  A  eopy  nt'  every  iiomi  j:iven 
bv  a  clerk  shall  be  ent«*red  on  the  jiuirnal  of  the  ciairt  ftu'  which  he  is 
ap[Kante4l.  ami  the  IhumI  shall  bedeposjted  for  sate  keepiii;:as  the  court 
may  direct.  A  ciMtitied  copy  of  such  entry  shall  be  prima  tacit*  proof 
of  the  execution  of  such  bontl  and  of  the  contents  thereot.'" 

Prior  to  the  act  of  March  .'i,  lss:5  (*JU  Stat.,  tlil),  then*  was  no  bunt 
to  the  emoluments  of  the  clerk;  his  authorized  costs  and  t'vvs  were 
taied,  and  collected  from  private  suitors,  and  from  the  Tnitcd  States, 
when  liable,  in  cases  in  which  it  was  a  party.  A  n.sa;;e  has  hm;;  pre- 
vaileily  under  which  the  clerk  of  the  Supreme  I'ourt  pnn'iireil  to  be 
priiiteil  at  bis  own  ex|H.*nse  and  at  a  ]U'ivate  printing; otlice  the  opiniouH 
of  the  court  as  ileUvvrvd;  printed  copies  were  furnished  to  the  C\\\et 
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Justice  and  Associate  Justices,  and  to  sndh  officers  as  were  desi 
nated  by  the  court;  and  printed  copies  were  certified  by  the  clerk  an 
furnished  to  any  person  on  request,  and  on  payment  of  the  usual  fei 
to  the  clerk. 

The  sundry  civil  appropriation  act  of  March  3,  1883  (22  Stat.,  631 
after  making  appropriations,  including  some  for  the  United  Stal^ 
courts,  contains  provisos^  as  follow  : 

Provided^  That  the  clerk  of  the  supreme  court  of  the  District 
Columbia  shall  make  to  the  Attorney-General  his  semi-annual  report  • 
fees  and  emoluments  in  the  same  manner  and  under  the  same  regal 
tions  as  clerks  of  the  other  courts  of  the  United  States,  under  ai 
in  accordance  with  section  eight  hundred  and  thirty-three  of  the  ReviM 
Statutes,  the  maximum  of  whose  compensation,  after  the  payment  • 
office  expenses,  and  other  allowances  granted  by  the  Attorney-Genen 
shall  not  exceed  the  maximum  of  three  thousand  five  hundred  dollai 
and  the  balance  of  said  fees  and  emoluments  of  his  office  shall  be  pai 
into  the  Treasury  according  to  the  provisiouR  of  section  eight  huDdrc 
and  ibrty-four  of  the  Revised  Statutes :  Provided^  That  the  clerk « 
the  Supreme  Court  of  the  United  States  shall  not  hereafter  retai 
of  the  fees  and  emoluments  of  his  office  for  his  personal  compensatic 
over  and  above  his  necessary  cierk-hire  and  the  incidental  expenses  < 
his  office,  certified  to  by  the  court,  or  by  one  of  its  justices  appointi 
by  it  for  that  purpose,  and  to  be  audited  and  allowed  by  the  prop 
accounting  officers  of  the  Treasury,  a  sum  exceeding  six  thousand  dc 
Inrs  a  year,  or  exceeding  that  rate  for  any  time  less  than  a  year;  ai 
the  surplus  of  such  fees  and  emoluments  shall  be  paid  into  the  Tre^asoi 
as  provided  by  law  in  cases  of  clerks  of  the  circuit  and  district  cour 
of  the  United  States  [Rev.  Stat.,  844] :  And  provided  further^  That  i 
much  of  section  three  of  the  act  of  February  twenty-eight,  seventei 
hundred  and  ninety-nine  fl  Stat.,  625],  as  relates  to  the  compensatic 
of  said  clerk  for  his  attendance  in  court  is  hereby  repealed :  And  pr 
videdfurtherjThxitXh^  Supreme  Court  is  hereby  authorized  and  ei 
X)owered  to  prepare  the  table  of  fees  to  be  charged  by  the  clerk  theiec 
and  until  the  same  is  thus  prepared  the  fees  therein  charged  for  recor 
ing  or  copying  any  paper  or  record  shall  not  exceed  fourteen  cents  p< 
folio. 

Tue  deficiency  appropriation  act  of  March  3, 1883  (22  Stat.,  586),  pr 
vides,  inter  aliay  as  follows : 

"That  the  sum  of  thirteen  thousand  dollars  or  so  much  thereof  as  mi 
be  necessary,  is  hereby  appropriated,  out  of  any  money  in  the  Treasoi 
not  otherwise  appropriated,  to  pay  the  salary  of  the  clerk  of  the  Supren 
Court  of  the  United  States,  and  his  necessary  office  expenses,  includii 
clerk-hire,  to  the  first  day  of  January,  eighteen  hundred  and  eight 
four.'' 

March  10,  1883,  the  Hon.  Morrison  R.  Waite,  Chief  Justice  of  tl 
United  States,  requested  the  First  Comptroller,  who  is,  under  the  ac 
of  March  3, 1883  (22  Stat.,  586,  631),  required  to  pass  upon  the  accoao 
of  the  clerk,  to  indicate  an  opinion,  whether  the  usage,  as  to  printii 
and  distributing  oinnions,  and  collecting  fees  for  copies,  can  be  co 
tinned.  Under  these  acts  other  questions  also  arise,  which,  in  settling  tl 
accounts  of  the  clerk,  require  the  action  of  the  First  Comptroller,  ai 
ris  to  which  the  clerk  Jias  asked  an  opimow. 
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Opinion  by  William  Lawkkx^k.  FirHt  t^tMotmUer  : 

I.  Section  081  of  the  Kt*vis<Ml  Statutes  n*«| aires  tin*  ileeisiitiis  ot'the  Sii. 
preine  Court  to  lie  printed  and  pul>]i.slied  l>v  the  ivpurtei'  of  thee«mrt. 
Thi:^  by  necessary  implication,  nnpiireH  the  iipinimis,  ho  tar  as  deemed 
necessiiry  by  the  court,  to  1»e  written.  The  etiurt,  as  a  necessity  of  it« 
or'Tanization,  has  the  incidental  authority  to  direct  its  clerk  t«>  print 
the  opinious  an  they  may  lie  written  (i*otter*s  Dwarris,  Statutes,  123), 
The  written  opinions,  or,  if  the  court  should  so  direct,  the  printed  opin- 
ions, become  tiles  of  the  court.  The  files  are,  at  c«>mmon  law,c<}urt  rec- 
ords (Smith  r.  The  State,  18  Ohio  St.,  420).  Kvery  citizen,  or,  at  least, 
every  one  in  any  way  interested  in  these  reeonls,  has  a  ri|;ht  to  an  ex- 
emplified copy  thereof.  Thus,  it  is  said,  **it  has  lM*en  admit tinl,  from 
a  very  early  i>eriod,  that  the  insiH*ction  and  exemplification  of  the  rec- 
ords of  the  king's  courts  is  the  common  ri^ht  t>f  the  suhject."*  An«t  it  is 
farther  said,  that  ^^any  limitation  of  the  ri|;ht  to  a  copy  of  a  judicial  rec- 
ord or  paper,  when  a]>plied  for  by  any  ])erson  having;  an  interest  in  it, 
would  probably  be  deemed  repugnant  to  the  k^miIus  of  American  iiisti- 
tations"^  (1  Greeuleaf,  Evidence,  §  471).  The  exeniplifi<*ation  is  to  be 
made  by  the  clerk  of  the  court  under  its  seal  (///.,  §  ."MM }. 

The  procisoit  to  the  act  of  March  3,  l^i  (22  Stat.,  (kU  ),  are  to  be  read 
aud  construed  in  the  lij^ht  of  the  common  law,  and  of  the  us^i^es  t«>  which 
reference  has  been  made.  The  ctMumou  law  remains  in  force  until  chanpMl 
bvast<itnreor  bv  the  decision  of  an  authoritativi*  court.  It  is  clear  from 
the  lan^iiatre  of  the  act  of  March  i>,  ISVi,  that  it  was  not  intcndctl  to 
take  from  the  c«iurt  its  pr)\vcr  to  tudfr  the  piintln;;  and  ilistiiluition  of 
its  o]nu ions,  or  the  p4)wer  and  iluty  of  the  clerk  to  certify  and  charge 
the  authorised  t'vvs  for  (M)pies.  On  the  contrary,  the  statnt<*,  li\  autlior- 
iziij:r  the  clerk  to  'M'etain  of  the  t'ees  and  einolunicntsof  his  4»t1ice  for  his 
jiersonal  ft.MM]ien8ation**  the  sum  it  prescrilM\s,  rcco;;ni/.es  all  souic«>s  of 
tfiii'iluinent  whii-h  have  been  previously  sn  n';:arcUMl,  ex«-e|>t  conipensa- 
ti(i:i  for  attendanct*  in  court,  subject  to  the  li^^ht  of  the  ct»iirt  *Mo  pre- 
jMre  the  table  of  fees  to  be  charp'd  by  tin*  <'lerk."  Tin*  statute  does 
not.  with  this  exception,  in  terms,  or  by  inten'uci',  or  in  any  manner 
iuiiicate  a  ];>urpose  to  limit  the  sources  of  emolument. 

II.  The  acts  of  March  3,  l-SSJi  (22  Stat.,  ."iSi;,  iVM  i,  do  not  in  an>  man- 
DtT  interfere  with  the  usap\  whi<*h  has  prevaihMl,  of  printing  opinions 
at  ;i  private  printing  otbce.  The  Kcvised  Statutes  contain  the  ft»llow- 
iii;r  sections: 

-Skc  378.'*.  No  printiniT  or  bindin;r  which  is  not  providi'd  tor  by  law 
shall  l>e  executed  at  the  <iovernmeiit  Printiii;:  Ollice. 

"Sec.  378Ii.  All  printin;:,  bindin;:,  and  blank  books  tor  the  Senat**  or 
Iliiiise  of  Kepn'scntatives,  and  the  Kxecutive  ami  .luflicial  I  departments, 
j*li;ill  l)e  done  at  the  <yovernment  Printing  ni!i4*e.  except  in  eases  oiher- 
«i>e  provided  by  law."' 

The  ^irst  of  thrsc  sei-ti<uis  is  taken  fnun  the  joint  resolution.  No.  2r>, 
'•f.lune2.^  is^»<>  (12  St/it..  J/s,  si'r.  .'h,  unti  tlir  luttrv  oim»  is  taken  Vvom 
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fiection  5  of  the  same  resolation,  from  tbe  act  of  March  2, 18G7  (14  Stftt^i  ' 
467,  sec.  10),  and  from  the  act  of  July  20,  1868  (15  Stat.,  Ill,  sec  1).  ; 
Several  reasons  may  be  presented  in  support  of  the  proposition  above  > 
stated.  j 

1.  Section  681  of  the  Revised  Statutes,  by  implication,  authorixet  ^ 
either  written  or  x)rinted  opinions,  or  both,  and  the  sundry  civil  act  di  t 
March  3, 1883,  authorizes  the  court  to  prescribe  the  .**  fees  to  be  charfed  J 
by  the  clerk"  for  copies.  Citizens  interested  have  a  right  to  certiAed  r 
copies.  No  statute  has  directed  how,  or  in  what  form,  the  opiniooi  ; 
shall  be  prepared,  or  copies  shall  be  furnished.  The  authority  of  tb/b  r 
court,  as  to  the  whole  subject,  is  left  to  its  common-law  powers,  or  te  i 
those  powers  incident  to  its  statutory  powers  and  duties.  It  is  a  pria-  '} 
ciple  of  law  that,  **  in  statutes,  incidents  are  always  supplied  by  intend-  ? 

4 

ments ; "  that  is, "  whenever  a  power  is  given  by  a  statute,  everything  neO"  f 
essary  to  the  making  of  it  effectual  is  given  by  implication"  (Pottec^  f 
Dwarris,  Statutes,  123).  The  court,  then,  has  authority,  as  incident  to  tbi 
statutory  duties,  to  prepare  opinions  and  to  direct  the  clerk  to  furnish  cer- 
tified copies,  to  cause  the  opinions  to  be  printed.  The  authority  to  print  l 
as  fully  exists  in  the  discretion  of  the  court  as  if  directly  given  by  staL  ) 
ute.  But  without  reference  to  the  statute  requiring  prepared  opinions,  or  J 
to  that  authorizing  fees  to  be  x)rescribed  for  copies,  the  court  as  a  neoes-  f 
sity  of  its  organization,  has  authority  to  order  its  opinions  to  be  prinflod.  | 
This  results  from  the  well  known  principle  in  the  law  of  agency  ihal^ 
when  any  power  is  given  or  duty  enjoined,  the  usual  and  proper  means 
of  executing  it  exist  by  implication.  Inciden{s  are  supplied  by  intend- 
ments  as  well  when  a  jiower  exists  at  common  law  as  when  it  is  given 
by  statute.  It  necessarily  follows,  that  the  cost  of  printing  ma^'  be 
paid  from  the  receipts  for  certified  copies  or  from  other  emoluments  of 
the  clerk,  when,  as  now,  the  statute  has  provided  no  other  means  of  i>ay- 
ment.  To  say  that  the  cost  cannot  be  so  paid  is  to  defeat  the  authority 
to  print,  wliich  is  wholly  inadmissible. 

2.  As  the  printing  is  fully  authorized,  the  only  remaining  question  as 
to  that  is,  whether  any  statute  has  regulated  or  limited,  or  can  regulate 
or  limit  the  power  of  the  court  as  to  the  place  of  printing.  Usage  snffl- 
ciently  continued  is  evidence  of  tlie  law,  whether  arising  upon  the  oott- 
struction  of  statutes,  or  existing  without  stsitute.  During  all  the  time 
the  statutes  requiring  public  printing  to  "be  executed  at  the  GkiT- 
ernment  Printing  Office, "  have  been  in  force,  the  usage  has  been  to 
print  the  opinions  in  question  at  a  ])rivate  office.  This  is  a  practieal 
construction  of  the  statute. 

3.  This  construction  is  justified  by  the  language  of  the  statute.  The 
printing  which  is  required  to  be  done  at  the  Government  Printing  Of- 
fice is  that ''  for  the  Senate  or  House  of  Representatives,  and  the  Bze- 
cutive  and  Judicial  Departments"  (Rev.  Stat.,  3786).  Congress  has 
regularly  made  appropriations  **  for  the  public  printing,  for  •  •  • 
the  Supreme  Oourt  of  the  United  States,  the  suprame  court  of  the 
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trict  of  Columbm,  the  Court  of  Claims''  &*;.  (juit  Marrli  G,  1882,  22 
Stat.,  S;   act  August  7,1882,  M,  334;  and  prior  acts).    TIiih  iiidudes 
the  printing  of  the  records  in  case.s  to  bedecndeil  by  the  Supi-eiiH'  (])(>urt, 
and  other  matter  '*  for  the  public  printing  for    •    •     •     the  Supreme 
Coort.^    But  these  acts  have  never  been  eonstriie<l  as  applicable  to  the 
ptintiDg  of  the  opinions  in  question.   They  are  printeiU  not  in  any  general 
or  pro|>er  sense  **foF  the  C4>urt,''  nor  as  exclmirely  *' public  printing,'* 
bat  primarily  and  chiefly  for  the  clerk,  that  ho  may  furnish  them  to  pri- 
vate parties,  and  incidentally  for  the  convenience  of  the  court,  and  for 
the  information  of  such  officers  and  ihtsous  as  the  court  may  in  its  dis 
aetion  direct  to  be  furnished  then*with.     They  do  not  fall  within  the 
tenns  and  puqK)se  of  the  statute.     The  statute  declaims,  also,  that 
"no  printing    •     •     •     which  is  not  provided  for  by  law  shall  be  exe- 
cated  at  the  Government  i*rinting  Office''  (He v.  Stat.,  3785).     The 
printing  ^^ provided  for  by  law"  is  that  requinnl  or  authorize<l  expressly, 
or  by  implication,  by  an  act  of  Congress,  or  under  the  authority  of  such 
aet  The  authority  of  the  court  to  rccpiire  the  printing  of  opinions  exists 
without  reference  to  any  statute. 

4.  In  addition  to  this,  the  court  rcquirt^s  the  opinions  to  be  printe<l 
by  virtue  of  a  special,  particular,  and  incidental  authority;  and  it  may 
well  be  urged  that  such  authority  does  not  fall  within  the  general 
object  or  purpose  of  section  3786  of  the  Revised  Statutes.  ^^A  thing 
given  in  particular  shall  not  1k»  taken  away  by  general  wonls" — gene- 
ro/ia  specialihuH  non  derogant  (lluidekoper^s  (*ase,  Second, 3  Lawrentv, 
Compt.  Dec,  1<)0,  101). 

It  is  not  necessary  to  inquire  whether  it  is  competent  for  Congress  to 
abridge  the  powers  of  the  court,  iK^rtaining  to  it  as  an  independent  de- 
partment of  the  Government. 

Upon  every  principle,  the  court  may  require  the  printing  of  «>pinions 
at  a  private  i>rinting  office,  and  may  dinn't  the  clerk  to  furnish  certified 
copies  for  the  authorized  ft»es. 

The  properly  authorized  office-expenses  of  the  clerk,  including  the 
expense  of  printing  opinions,  will  be  audited  and  allowed  by  Die  proper 
accounting  officers  of  the  Treasury  Department  as  a  eharge  upon  the 
emoluments  of  the  clerk  (Ucv.  Stat.,  'MK  1*77,  8.S3,  s;«>). 

III.  Another  question,  whicli  may  pr«)|K*rly  be  dispostnl  of  in  this  con- 
nection, arises  ui)on  tlic  statutes,  and  upon  the  inquiries,  which  the 
clerk  ban  made  of  the  First  Comptroller.  The  dedcieney  appropriation 
act  of  March  3,  1883  (22  Stat.,  o8(5),  appmpriates  money  **to  pay  the 
salary  of  the  clerk  of  the  Supreme  ('ourt  of  the  United  States,  and  his 
necessary  office  exi)enses,  including  clerk-hire,  to  the  first  day  of  Jan- 
nary,  eighteen  hnudnMl  and  eighty-four."  It  is  clearly  not  comi>etent 
to  ascertain  whether  this  clause  was  inserted  in  the  act,  ui)on  the  sup* 
]K)sition  by  any  one  or  more  parties,  that  section  3  of  the  act  of  February 
^,  1790  (1  Stat.,  025),  which  prescribes  the  fees  of  the  clerk,  was  repeale<l 
bj  the  third  proviso  of  the  sundry  civil  appropriation  act  of  March  3, 
7  D  83 
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1883  (22  Stat.,  631).  The  provisions  qaoted  from  both  the  acts  of 
March  3, 1883,  took  effect  at  the  date  of  the  approval  of  the  acts,  because 
they  were  general  legislation,  although  the  appropriations  made  by  ibe 
acts  did  not  generally  become  available  until  July  1, 1883. 

Section  3  of  the  act  of  February  28,  1799  (1  Stat,  625),  provide8| 
**  that  the  compensation  to  the  clerk  of  the  Supreme  Court  of  the  Unitedx 
States,  shall  be  as  follows,  to  wit:  for  his  attendance  in  court,  ten  dollars 
per  day,  and  for  his  other  services,  double  the  fees  of  the  clerk  of  the 
supreme  court  of  the  State  iu  which  the  Supreme  Court  of  the  United 
States  shall  be  holden."  This  provision  was  not  incorporated  in  tba 
Revised  Statutes,  but  has  been  regarded  as  in  force,  either  as  not  **  gen- 
eral" in  its  natare,  or,  if  general,  and  omitted  by  inadvertence,  as  not  mtli- 
in  the  intention  of  the  repealing  provisions  of  the  revision.  (Edmonds 
Case,  2  Lawrence,  Compt.  Dec.,  2d  ed.,  528;  Audit  Case,  1  Jd.,  43,  note.)  -' 
Some  parts  of  this  act  are  incorporated  in  the  llevised  Statutes,  and  this 
provision  being  omitted,  but  not  "repealed  or  superseded  by  subseqaort 
acts,"  the  revision  declares  it  a«  of  the  class  "not  being  general  and 
permanent  in  their  nature."  (Kev.  Stat.,  5596.)  The  sundry  civil  act  of 
March  3,  1883,  repeals  "so  much  of  section  3  of  the  act  of  Febmaiy 
twenty-eight,  seventeen  hundred  and  ninety-nine,"  as  gives  the  clerk  a 
right  to  $10  per  day  for  his  attendance  in  court.  It  also  authorizes  the 
court  to  prescribe  the  fees  to  be  charged  by  the  clerk,  and  declares,  that| 
until  the  table  of  fees  is  thus  prepared,  the  fees  "for  recording  or  copy-  ^ 
ing  aiiy  paper  or  record  shall  not  exceed  fourteen  cents  i>er  folio.''  One 
effect  of  all  this  is,  that,  since  March  3,  1883,  the  clerk  has  not  been 
entitled  to  a  per  dieni  for  attendance  in  court,  and  until  a  table  of  fees 
was  prepared  by  the  court,  the  fees  for  recording  and  copying  papers 
and  records  were  limited  to  14  cents  per  folio.  But  up  to  the  time  when ' 
the  court  prepared  the  table  of  fees,  the  clerk  was  authorized  to  charge 
and  collect  the  fees  i)rescribed  by  the  act  of  February  28,  1799,  except 
the  per  diem  fee,  and  with  the  limitation  to  14  cents  per  folio  for  copy- 
ing and  recording  any  paper  or  record.  The  insertion  of  this  clanse  of 
limitation  carries  with  it  the  iin|)lication,  that,  without  it,  the  fees  for 
copying  and  recording  and  for  all  other  services,  except  for  attendance 
in  court,  would  remain  as  fixed  by  the  act  of  February  28,  1799,  nntila 
table  of  fees  should  be  prepared. 

The  court  has  the  exclusive  authority  to  control  the  taxation  of  costs 
in  cases  in  court,  and  its  judgment  is  conclusive. 

The  statutes  above  mentioned  are  only  referred  to  now,  because  the 
questions  which  arise  as  to  the  application  of  the  appropriation  made 
by  the  deficiency  act  of  Mp.rch  3, 1883,  must  be  decided  in  the  Treasniy 
Department.  And  it  seems  clear,  that  neither  one  nor  both  of  the  acts 
of  March  3, 1883,  give  the  clerk  any  riglit  to  a  fixed  salary  to  be  paid 
from  the  Treasury,  even  for  the  period  between  March  3, 1883,  and  Jan- 
uary 1, 1884,  except  in  the  contingency  of  his  failure  to  earn  emoluments 
at  the  rate  of  $6,000  per  year,  after  paying  the  authorized  expenses  for 
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the  i>erlo<l  ineDtione<l.    The  suiidry  civil  uct  of  .Mairrh  .'),  1SH,3,  author- 
izes the  clerk  to  ^'  retain  of  the  fees  and  eniohinxMits  (if  his  otlice  for  his 
personal  eonipeusation  over  and  above  his  neeessarv  riork-liire  ami  the 
incidental  exi>enses  of  his  office,   •    •   •    ,  a  sum''  not  i»xc*4*edin^  tt»,<MHI 
a  year,  or  not  '^exceeding  that  rate  fur  any  time  less  than  a  year/*     It 
dctes  not  authorize  the  payment  of  any  8|NTili«*  sum  for  sahiry  fmm  the 
Treasury.     The  clerk  is  entitled  to  the  paymrnt  «if  fiM*M  taxed  against 
the  United  States  incasesiu  whieh  it  is  a  ]mrty.     lit*  is  riMiuinMl  to  make 
an  emolument  return,  and  *' pay  into  the  Tn'asnry.  or  tlqumt  to  the 
credit  of  the  TreoHurer^  semi-annually  (Rev.  Stat.,  Mil),  all  reiMMpts  in 
excess  of  office  expenses  and  the  one-half  of  six  thousand  dollars  a  .M*ar, 
after  January  1,  1881,  and  at  that  rate  after  March  .'(,  rss:3.     It  may 
happen,  that  the  emoluments  for  thi*  first  half  «d'  any  y<*air  may  exrcod 
the  amount  requisite  to  pay  office  exi>enscs  an«l  tht*  clrrk*s  maximum 
personal  comi»ensation,  while  in  the  last  half  there  may  In*  a  dcficit^ney. 
To  avoid  delay  in  settlement  in  such  case,  and  in  order  that  the  «*h*rk 
may  receive  all  that  he  is  entitled  to  for  the  whoh*  year,  the  exci'ss 
shown  by  the  return  for  the  tirst  half  of  the  year,  when  •'deposited'' 
with  the  TreJisurer,  may  HMnain  on  deposit,  without  hein^' **covere«P 
mto  the  Treasury,  until  the  return  tor  the  last  half  of  the  year  is  ren- 
dered, and  Hhe  account  is  adjusted.     It  will  then  In*  known  whether 
there  was  a  surplus  of  earnings  in  i\\v  whole  year:  and  thi*  StMTctary 
of  the  Trejusury  can  authorize  the  withdrawal  i»f  thf  tl(>|N»>it  if  thi*rcf 
were  no  surplus.     And  if  there  was  a  surphis  less  than  the  deposit, 
there  may  I H3  a  readjustment  of  the  matter.     The  UM^wvy  **  dvpositvil*^ 
daring  each  year  will  not  Ix'  *•*  cowrtiV^  into  tin*  Treasury  until  the  tinal 
adjustment  for  the  year.* 

The  deficiency  act  of  March  .'$,  isx'i,  a]»pn»priates  |iti;{,(NH),  'Mo  pay 
the  salary  of  the  clerk  of  the  Supreme  i\\\\r{  of  tin*  I'nit«Ml  States  and 
his  necessary  office  ex|»enses,  including  <*lerk  hire,  to  the  first  day  of 
Jaauary,  eighteen  hundred  and  eighty  four."  The  «*\  ident  int(Miti(»n  of 
CoDgress  was,  that,  after  Man*h  .'$,  1S8.'S,  the  clerk  might  retain  from  his 
emoluments  ''over  and  al)ove  his  necessary  clerk  hire  and  tin*  iiici<lental 
expenses  of  his  office"  a  salary  at  the  rate  of  ^♦i,<M)0  ihm*  year:  that  his 
regular  emolument  returns  shoiihl  l>e  made  s(*mi-annually  Um  vnUndar 
years,  commencing  January  1,  18S4,  so  as  to  place  him  in  this  respei't 
on  the  same  f«K>ting  with  the  clerks  of  circuit  and  district  courts  (Kt»v. 
Stat.,  84o);  that,  for  the  i)eri«Ml  hetween  March  :i,  18s;{,  \\\\\\  .lanuary  1, 
1SS4,  he  should  make  emohnnent  returns  to  Jane  .io,  I.ss;i^  thtMi  to  Jan- 
oar}*  1,  I.v>4,  and  l>e  ])ermitted  to  retain  of  his  emoluments  over  and 
above  his  necessary  othce  exiH?nses  and  ch'rk  hire  a  salary  at  the  rate 
of  ^,(KN)  a  year;  that,  in  case  his  emoluments  during  this  peritnl  shall 

*Mon«ry  "  cbven*<l  into  i\w  Tn*!iMury"  iMiiiml  Iw  u  itlnir;i\\  n  ixripf  liy  ;iii  uppit*- 
priatioii.  iJiit  ifion«?y  psiid  <»r  dfpoNitcd  **tn  tin-  rn-ilit  of  thr  'Vw  aHimr"  i**  still  mi1»- 
j'tt  to  foorrol.  J!to  as  tit  iii:ik«4  Clio  prnptT  a|>iiliratiiMi  nf  it  mi  tin  a«IJu'»lii)i  lit  nV  \\\\^ 
ietoantflol'  tlitr  clt:rk  upon  hiM  DnaJ  aiwu»I  rmoJnntvut  irturu. 
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not,  after  paying  liis  necessary  office  exx)enses  and  clerk-hire,  reach  the 
proper  proportionate  ainoant  of  his  salary,  the  same  may  be  paid  from 
the  Treasury;  and  that,  in  case  his  emoluments  during  the  same  period 
should  not  be  sufficient  to  pay  his  necessary  office  expenses  and  clerk- 
hire,  any  deficiency  shall  be  paid  from  the  Treasury.  The  emolumente 
of  the  clerk  are  not  what  he  may  collect,  but  the  amount  that  he  may 
earn.  ( Viser's  case,  1  Lawrence,  Gompt.  Dec,  2d.  ed.,  75.)  He  is  charge* 
able  with  all  fees  and  costs  which  he  is  allowed  by  law  to  collect,  in- 
cluding the  fees  for  copies  of  opinions,  whether  printed  or  otherwise. 
This  rule  is  applied  to  clerks  of  the  circuit  and  district  courts. 

The  accounts  of  the  clerk  will  be  adjusted  in  accordance  with  these 
principles. 

The  last  inquiry  of  the  clerk  is  "whether  the  sum  of  $13,000,  appro- 
priated by  the  deficiency  act  of  March  3,  18S3,  is  immediately  availiCble 
to  pay  the  expenses  of  the  office  •  •  •  and  [the]  salary  of  the  clerk 
at  the  rate  of  $500  per  month  !" 

Deficiency  appropriation  acts,  unlike  ordinary  annual  appropriation 
acts,  are  immediately  available.  The  appropriation  now  in  questioo  ia, 
however,  not  a  deficiency  ax)prox)riation,  because  there  was  no  previous 
appropriation  for  the  same  purpose.  But  it  is  clear  that  Congress  in- 
tended to  provide  for  the  current  expenses  and  salaries  o£  the  clerk's 
office  after  March  3,  1883.  The  act  is  to  be  so  construed  as  to  make  it 
effectual.  This  appropriation  is  now  available.  The  Secretary  of  the 
Treasury  can  appoint  the  clerk,  or  some  other  person,  a  special  agent 
to  disburse  the  appropriation  (Rev.  Stat.,  3614),  who  can  make  reqoisi- 
tions  for  money,  and  pay  necessary  office  expenses  and  clerk-hire|  as 
they  accrue,  and  the  salary  monthly,  so  far  as  they  may  not  be  paid 
from  receipts  of  emoluments ;  or,  after  applying  emoluments,  payments 
can  be  made  for  salary  and  other  expenses  by  an  account  stated,  when 
necessarj^,  by  the  First  Auditor,  and  on  balances  certified  by  the  First 
Comptroller,  as  in  cases  generally. 

The  Chief  Justice  and  the  clerk  will  each  be  advised  accordingly,  as 
to  the  inquiries  made  by  them  respectively.* 

Treasury  Department, 

First  Comptroller's  Office j  March  25,  1883. 

NoTK  BY  First  Comptroller. 

*  In  tho  case  of  the  State  of  Florida  v,  Anderson  and  others,  in  the  Sapreme  Conrt 
of  the  United  States  at  October  Term,  1876,  Jastice  Bradley,  in  determioiDg  *  ques- 
tion as  to  fees  of  the  clerk  of  the  conrt,  said : 

**  The  fees  of  the  clerk  of  this  court  were  prescribed  by  the  process  act  of  1792,  tee. 
3  (1  Stat.,  276),  which  allowed  the  clerk  ten  dollars  per  diem  for  attendance  on  the 
court,  and  for  other  services  double  the  fees  of  the  Supreme  Court  of  the  State  In 
^whicn  the  court  sat.  This  section  was  repeated  in  the  act  of  February  28, 1799  (1  Stek, 
625),  when  the  seat  of  Government  was  about  to  be  removed  to  this  District,  and  liae 
never  been  altered.  The  bill  of  fees  then  adopted  was  based  on  those  allowed  by  tin 
laws  of  Maryland  to  the  clerk  of  the  court  of  appeals  of  that  State.  At  that  time 
(1800)  the  clerk  of  that  court  was  allowed  ten  per  cent,  on  fees  paid  into  court  (being 
a  certain  number  of  pounds  of  tobacco),  which  nad  formerly  belonged  to  the  ChiiMieef 
Jor  bat  were  then  directed  to  be  paid  into  the  State  Treasury.    (1  Kilty  Laws,  1779, 

'^wv,  sec,  xxiii.)    By  the  present  code  of  Maryland  a  commlBaion  of  five  \tet  eeni. 
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\^  allowedoTi  taxe^}  and  HcfiiHo  ]iiui1  t'l-os,  paiil  iiitit  roiirt.  i1  Mil.  (*in1i>.  *J*.)t.  ^  \Vi» 
find,  iiowtrver,  uii  coitiiiiiiii^iiiiijf  -iiM'i'itifil  tor  iimtifyH  |iuiil  iiitu  I'uiirt  ^t'lHTiillv.  ainl 
pt«?*anii*  that  xii»iie  an^  allowiMl. 

But  tiv  aDuli>;^y  tu  tht^  !'•■•'  t'ill  tor  thi*  riiviiir  ami  ili<«rrirr  riMirts,  \\v  rliink  that  mio 
percent,  should  Ik*  aUowtnl  in  thU  ra^ir.  Thit  \*^  tin-  tir^t  iiistsiiiri*  known  of  nionrvM 
b«io{$  paid  into  thiM  ciMirt. 

The  alh>wani'«'  is  nuuh*  arcordin;;ly.** 

Ami  i*ee  *«am«*  <'as»\  yi  I'.  S.,  t>-'». 

The  tblUiwin^  lftt«>r  i*n»ni  t!i«'  Chiff  Jiistifr  to  tin-  tNtU   i-*  lifi'im-il  a|ipM»itiiari*  in 

thl-*  coiiiitction  : 

WA>iil\«ii«»\,  U.  <"..  .V"»'ih/»m»J|.  I -77. 

I)>:ai:  Sik:  I  am  in  rfi'tMpt  t>f  yonr  nnti*  rovfrini;  a  ronniinriiration  tVom  rlic  Kir^l 
Ci>Di[»troll»>r*.s  Ottin*  in  n'ti*n-ni*i'  to  v«inr  arfoimt  I'oi  fci-s.  Am  fhi*  an-onni  wmt  to  tliat 
odic«'  with  uiy  :i{i}in>val.  ii  im  pn»|iiT  tliat  1  simnlil  -*tat'-  rlii*  vjfWH  Ifnti-itain  npoii 
the  tiut'tsrinn  prewiittHl. 

Yinir  tt.*«-!*  wt-re  tixwl  hy  tli»*  :M  siTtiou  ol'  thi-  "Art  ii|-ii\iilin^  roMi|M'ii«ariti!i  lor  tho 
iiiar!«hah4.  cUtIch,  attornt'VN,  jitiorK,  aii«l  witni-Mics  in  tin*  roMit-i  of  tin-  I'liiri'il  Stati's, 
Jktr.,**  ]iaMM'iI  Kfh.  "i-*,  I7l*l»  <  I  Stat.,iWrij.  ami  thr  position  tif  tlir  Artiu;:  <  'oiii)inolIiT  in, 
that,  a«>thitt  Hci-tion  has  nf>t  liffu  im>or|ioratt'«i  into  tin*  Ki-xIhimI  SfiitMti*<«,  it  Iia<<  h«>4Mi 
rcriHral*^!,  anil  ihat  th«*ri^  iNi:iMi.'M-i|U«>nrly  nitw  no  hiw  tixini*  your  « ■»nipiii<«:itiori. 

The  ifrni.Tal  re|M'alini;  clanm*  of  tin*  Ki'viwd  Statnti'N  ih  in   flii'^i*  woitN:  "All  arts 

of  L\Mi^n-*<«  paH!i*^i  prior  to  tin.-  Nt  ilayof  Iti'ci-nilHT,  \<t\\.  any  portion  i>f  viliii  li  \^  *'\n- 

bracitfl  in  anyMTtton  of  najil  rt'viniiin.  an*  h«*n*hy  r<'pi*:ili'i!.  and  the  .•<••<■! ion  :ippHi-alili* 

thtrff to  !»hall   Ih«  in  lore**  in  li**n  thi*r«><»f:  :ill  parts  of  ixni-ii  ai-ts  not  coiitainfit  in  *(iii-li 

revision,  having  lK*en  P*|N*aItMl  «>r  HiiiM'rHi>(h*i|  hy  HnhMM|ni'nt  .'irtx,  or  not  Inin;:  ;;i-niTal 

ami  fHTinanf^nt  in  thfir  natnrr."     Tliis  rlanHi>,  an  is  st'i-n,  i-ont:iins  not  only  tin*  ifpi-al 

bntthe  rtrahon  of  it.     It  aHH<*it.<4  a<*  niicIi  n^a^^on  tin*  a'^stinitMl  fai-t  that  all  port:on«,  not 

iiivhidnl   in   th«t   Kfvirtt'd  Stalnti-s.  of  ut-t.s  wliii-h   liav«'  hi-i-n    paiiijlly  InrorporattMl 

•    therein,  eithirr  hav«*  l»t'rn  n*p«'aItMl  «»r  ^np••^•*•Mh•'l  hy  «*nhM-i|n<>ht  :ot-.  or  an*  not  k«*ii- 

eral  ami  pemiauerit  in  th«*ir  natnrr.    It  s«'i*niH  rh'ar  from  tins,  tliat  if  a  partit*nlarM'f- 

tiou  of  an  a'^t  hariii«'ithi-r  h«><Mi  i-i'p«*ali'il  nor  siipfrsiMh'il  hv  snh-i't|ni>iit  .'irts.  nor  inror- 

porateil  into  rio-  Krvisfd  Statntfs.  ami  !.•«  iffiifial  ami  pfimamni    iii  ii**  nainif.  it  is 

liOt  within  th**  n-aHiin  and  ;;roiiml  nf  tlur  i<-]ii-al.  Imt  li.ix  Imi-u  a< «  :<Ii'iitally  omiIomUi-iI 

Mriiriuti*'il  hv  thi*  rt*vi.-on4.  ami '^lioiiM  not  In- i'i'^ai<li<l  a-  widnuih-  int«iit  ami  nhMii- 

iriji;  i«f  th«*  rf]N'a]iii«r  rlanw.      In  nmh  a  va-i  itml  roiiiplnat«il  woiU.  it  i-*  almoHt  im- 

p<tSi«ib]e  fliat  Hiirh  onii^'oioiiM  .«Iimii|i|  imt  iN-rasimially  on-iir.  ami  il  iiiii;)it   hr  alti-ml<ii 

with   lum  h  piihlir   iuronvi'iiii'iirf   if  tin*   pro\  ixiiMi<«  tlia«  omittiii   olionlil.  in  niU'M*- 

•|iifL».tr,  hfr*  ihri'iiii'fl   ri'pt-a!«M].     If  wnuld   I"-  i-oiiti:ii\  ;n   ihi-  infi'iii  jon  «i|'  flu*  ir\iHnr<4 

in^  of  (\jn^r»-s.**.      'riic   m\    appoinriii:;   thi*   i-«-viNfii^   aixl   pii-i  nliiiiu    lli«-ir   ilntirs 

did  not  <:ont«-niplatt*  a  m'w  ami   iii<b>p>'n(h'nt  i-oiii>  t«i  Im-  t'iain<'<l   l>>  thi-iu  to  lakf  tin* 

]»!acr  (if  exi^tin;;  laws,  hut  :i  ri'\  i.<«i«in  ami  roiiHuliiiaiinn  nf  tlif  <-\i'^Tiii;X  laws.      It  \\:m 

niiulf  thfir  duty,  in  tin*  woriK  of  tht*  ai-t.  "to  n-xi"*!'.  '<iiii)ilii'> .  an.iui:i-  .luil  ioii<«oli- 

<Ute  all  sraTiit*'>  of  Thft'nitffl  Mati*s,  ;;i'niTal  siikI   pirm.iiuiit  i:i  tlii-ir  n  il 'in-.  \x  Imh 

hhall  Im*  in   fort-t*  at  tlo*  tiin*'  siirh   i'niniinsHiniis  may  iiimK*-  thi-    iinal  npnit    i>f  lli«'ir 

d«.»iii;r-.'*      iAit    of  .Jtiiu*  •J7tli.  l-Mi*;.    II   >t..t.   at    I  .»!•;<•.  7  1.  i       Tin-   athln  mnal  -iiti  ilir 

'hfKitioij^  whirli  wi-ri-  ;iiM'n  in  tin-  Hi-roml   antl  thml  -n  tmns  ut    tin-  :ii  t    lasi  qtmii-il, 

carry  on  T   tln^  i<lf.a.     Om' <»f  thf»««»  ilin-rtioiiN  w  a-*  that  thi*\  mii;ht  '•  ili--.iuiiat»'  -inh 

»Tatj;i»-*  nj-  part5«  fit'  <<tat  iiti's  a"*,  in  thfir  Jiiiliinn  ni.  oii;:lit  to   iif  M-)i<-.i!i-t!.  with  their 

rr.'tHiij!.  t«»r  siirh  i<-|M«al."     In  \ii'\v  of  tln'si*  ptiw  its  ami  ilufitstii  tin-  i  <ini:ni<.-.iiiiH-rs  it 

J*  t:nt  to  hf  «.iipptr*>i-il  that  if  '.X  as  t  ht  ir  mtttil  i«iii.  oi  t  h.il  oi"  i  nnmr^i.  t  h.ii  t  li«   ;^«'in-ial 

r*.  fK-al'ii;;  ( lan>«-  rt-ffirt'il  t«i,  atlo|itfil  tor  lh«-  ii',i-oii  i-\|iii->«'<ix  ^ivi-ii.  olmuiM  >••   appli- 

»;ilili- lo  <»riinii^    iri-ii«-i'al  aiiil   pt-iniaiif  nt  m  th'-ir  nai  mp- .iii«l    jmiT  itjn  ,i!i«l  fi  -ii|nr- 

>*n.\>*\  \t\  ••nTi<<«H|i)t'iit  aft". 

riif  a't  lit  I7t.''.*.  X*  hi<h  fontaim-W  t]i«*  ■"•■rtinji  li'laliii-^  in  ilii  «  m-iU'-  tVrs.n  a^  mn-itly 
r>-»-uu«  t«-<I.  snpt/!  M-di-<l.  auil  icpi'altMl  in  and  l»x  tin-  liimial  t«f  lull  ait  ••!  I'l  •». '.'li.  I-MJ, 
■  I'.'^tat.,  [♦•I;.  Ihit  th»'  **4rTioi)  i:i  <|n<  ot  ion  ainl  -n  I  itiii**  "J  ainl  -  \x«ii-  li|i  isi  tiul  I'm  it 
f»ytijat  aif.  .S«f  rioii  'I  xxas  im  oi  imnitfil  ai  a  pti»\  i  — •  m  -i  rt;  in  j -'.•  ••!  Mii-  h'-x  i-i  •!  Stat  - 
Qr«>,  :M)<]  ■H-ftion  -  a.s  •M-rtion  '.Co  of  tin-  K'lX  i-nl  StatMfi'-.  >riliiin  '.\  tli«  i'M-  I'l  ■■iii's- 
tiuii  I  XA'jL<i  ii*'V«-i  ri'pi*al<'ii  nor  Hii}ic|'<M-ilr<|  m  an.x  -.xax.aml  \xai  iiot  iii«iii  ;i"i.i!i'il  into 
the  Hr-x'iM-tl  Sratiili*?*.  Nor"  vxa-^it  nioihiii'il  m  tlu'  •«  ili|i'i  t  oi  jt  tti.iJi-ii  i-t  in  fh'-  i»'- 
^i-^ioii.  alrlioii'^h  ^riiii-rai  .'linl  p>-imani'nt  in  it-*  iiai  iii«-.  It  w  i-*  •  \  i«liji» !  \  hm  i  I'mUi  il, 
pDrhahly  Im'Iji:^  Sllppfi<«i'i|  to  Ik*  sr]piT<^tiIi'i|  h\  th"  i^'-mM.n  t'***-  li|l|.  I  'lii')i\  ih.il.  Mot 
^w-in^;  within  lli**  ♦•xpn-*»s  ii-aMin  ami  i^itMind  of  ilii-  iijn-ali:i:^  ••!.iu-»-.  ir  v  i-  -ml  .iMi-i  i»  tl 
tIi»T»-liy.  li:jT  i?»  ?»till  siainlin^  in  fnll  x\m\\'  ami  ••it« «  t. 

I  do  not  Think  i(  improprr  to  s.-iy  tliat  in  an   inloinial   m  nirn  i    I  Im\ ii>.n'iiilnix 

iiivtlji-ni  upon  rhi.H  martfi  anil  that  tht-x  i-iiih-iir  ^^;lh  mi'-    'i  ihioop;-  :••!'. 
V»*n:«i.  tinti . 

M.  Vs.  WWW.. 
D.  W.  MiM»i.Kiii.v.  yi-^/.. 
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Under  the  act  of  May  8,  1792  (I  Stat.,  1277,  sec.  4),  clerks  of  the  oircait  and  diBtiiet 
courts  were  paid  by  the  marshals.  Section  846  of  the  Revised  Statutes  required  ae* 
counts  of  clerks  to  be  certified  by  the  proper  district  judge.  The  act  of  February  S9, 
1875  (18  Stat.,  333),  requires  thorn  to  be  approved  by  a  United  States  circuit  or  dis- 
trict court.  There  does  not  seem  to  have  been  any  statute  as  to  certifying  or  approT- 
ing  the  accounts  of  the  clerk  of  the  Supreme  Court  of  the  United  States.  As  to  certi- 
fying the  incidental  expenses  of  courts,  see  8  Op.  Att.-Gen.,  222. 


IN  THE  MATTER  OF  THE  DUTY  OF  THE  ACCOUNTING  OFFICERS  OF  THE 
TREASURY  DEPARTMENT  TO  WITHHOLD  THE  SALARY  OF  A  REPRE- 
SENTATIVE OR  DELEGATE  IN  CONGRESS  **WHO  IS  IN  ARREARS  TO 
THE  UNITED  STATES."— OCHILTREE^S  CASE. 


1.  Representatives  in  Congress  may  be  paid  the  compensation  prescribed  by  law,  by 

Treasury  warrants  issued  on  balances  certified  in  their  favor  respectively  by 
the  First  Comptroller  on  accounts  stated  aud  settled  by  the  First  Auditor ;  or  they 
may  be  paid  by  the  Treasurer  of  the  United  States  as  a  disbursing  officer,  on  their 
giving  proper  receipts  for  payments. 

2.  The  proper  accounting  officers  of  the  Treasury  Department,  in  settling  and  a^josi* 

iug  accounts,  as  authorized  by  section  2^36  of  the  Revised  Statutes,  are  reqairedf 
except  when  prohibited  by  the  Constitution,  to  deduct  from  anjr  sum  allowed  a 
claimant  the  sum  which  he  may  owe  the  United  States.  The  authority  to  make 
this  set-off  exists  iudcpendontly  of  section  1766  of  the  Revised  Statutes,  and  of 
the  act  of  March  3,  1875  (18  Stat.,  481);  and,  when  made,  it  can  not  be  changed 
by  any  executive  authority. 

3.  If  the  accounting  officers  refuse  or  omit  to  make  the  set-off  in  a  case  in  which  it 

should  be  made,  the  Secretary  of  the  Treasury  can  withhold  payment,  as  author* 
izod  by  the  a<;t  of  March  3,  1875  (18  Stat.,  481). 

4.  At  common  law,  the  salary  of  an  officer  cannot  be  appropriated  in  favor  of  his 

creditors  by  any  remedial  procens,  and  the  assignment,  or  encumbrance,  of  a 
future  right  to  salary'  is  void. 

5.  Common-law  principles  may  be  clianged  by  statute.     Hence,  an  act  of  Congress 

may  require  salaries  to  be  withheld  from  officers  who  are  indebted  to  the  United 
States,  or  may  authorize  judicial  [)rocess  in  favor  of  creditors  of  officei*8,  to  apply 
salaries  due  them  in  payment  of  their  iudebt^idness,  except  in  those  cases  in  which 
the  Constitution  has  protected  salaries  from  such  appropriations. 

6.  The  CouHtitntion,  in  declarinj^  that  ''Representatives  [in  Congress]  shall  receive 9k 

compensation  for  their  serviceN,  to  be  ascertained  by  law,  and*  paid  out  of  the 
Treasury  of  tlie  United  States,"  j)rot<;ct8  their  compensation  so  ascertained  from 
being  withhold,  until  •  ••  *  [they  have]  accounted  for  and  paid  into  the 
Treasury  all  sumw  for  which  ^  *  *  [they]  may  be  liable*'  to  the  United  StateSy 
and  from  all  judicial  process  in  favor  of  their  creditors. 

7.  Delegates  in  Congress  from  Territories  are  not  created  or  required  by  the  Constl* 

tion,  and  their  compensation  may  be  withheld  to  meet  their  indebtedne«8  tothe 
United  States. 

At  the  March  term,  1880,  of  the  circuit  court  of  the  United  States 

for  the  eastern  district  of  Texas,  tlie*  United  States  recovered  jadg- 

ment  for  $i>,syo.G4,  af,^ainst  Thomas  P.  Ochiltree,  as  Marshal  of  said 

district,  and  the  sureties  on  his  bond  of  March  3,  1874;  which  judg- 

ment  remaiua  in  force  unsatisfied.    At  the  auuual  electiou  iu  Texas  in 
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November,  1882,  ho  was  elected  a  Ileprerteiitativc  in  Coii^i^hh  from  the 
aeveuth  congressional  district  of  that  State,  for  the  term  commencing 
March  4,  1883,  with  a  right  to  a  salary  of  $5,<M)0  ]>er  3'ear,  payable  in 
installments  at  the  end  of  each  month  during  his  term. 

At  the  annual  election  in  Novemln^r,  1882,  the  Se<*retary  of  one  of 
the  Territories  was  electe<l  a  Deh*gate  in  Congress,  for  the  term  com- 
mencing March  4, 1883,  with  a  right  to  a  salary  of  8.VHM)  jwr  year,  pay- 
able in  monthly  instaUments.  He  was  for  several  years,  and  up  to 
March  4,  1883,  Secretary  of  tlie  Territory*,  and,  as  such,  a  disbursing 
officer  under  the  authority  of  the  United  States.  His  accounts  as  such 
disbursing  officer  are  not  yet  finally  settle^l,  and  the  vouchers  thus  far 
presentetl  to  the  Treasury  Department  do  not  ci>ver  the  amount  with 
which  be  stands  charged.  It  is  understood  that  he  will  present  other 
vouchers. 

Another  Delegate-elect,  with  a  right  to  s^dary  as  sucli,  who  was  Mar- 
shal of  another  Territory,  is  as  such  .Marshal  also  a]>part*nt]y  in  arivars 
to  the  United  States,  his  acxtouiits  not  being  finally  atljust4Ml.  T1m»  ipies- 
tion  arises  in  the  Treasury  Department,  whether  the  mt)nth*s  salary  to 
become  due  April  4,  1883.  can  lawfully  hr  paid  to  said  Uepresi*ntative 
and  Delegates,  respectively,  or  shall  be  applied  in  tin*  one  case  on  the 
jad;;^nient  mentioned,  and  withheld  in  the  others  to  await  the  settle- 
ments of  the  disbursing  ae<M)nnts. 

Hon.  Thonia.-s  1*.  (>rhiltn*e  snbniittrd  an  able  and  elahorate  ar;^!nn(*nt 
to  the  First  Conii>tro]liT,  an  ahstrat*!  tti'  wiiii-li  is  as  I'olhiws: 

••  Tlit^  usage  has  htMMi  to  |»a\  K4'|»i'4*s*Mitatives  in  Congix'ss  without 
question  in  respt*<'t  of  any  indi'httMhu'ss.  Tiie  eiTtil'u'ati*  umhT  seeti<»n 
47  of  the  lt«;vis«Ml  Statnt«'S  has  1mm*ii  rrgardtMl  as  ronrlusivr.  Tin*  act 
of  March  .'i,  1S75  <  IS  Stat.,  isi).  gives  no  new  antlit»rity.  (  Kansas  Uas«» 
2  Lawrence,  Compt.  Dee.,  lM  «mI.,  .ili;.) 

**Th«*  right  to  artual  payment  is  srt'invd  Uy  section  six  <»f  arlieli*  om* 
of  the  Constitution.     (5  <>p.  Atl.-<i«n.,  r.»2.)' 

••The  statute  semres  the  ri-ht.     (Kev.  Stat.,  :»S,  ;{*).) 

'*It  is  a  sjiei'ial  statutory  ]»rovision,  and  is  not  repe;iled  by  the  giMi- 
er.ll  |»rovisin!!s  of  any  giMn*r;'.l  act  or<'ongress,  Th<*  set-otVart  t»f 
Mareli  .*»,  I.s7.">,  is  not  apj>lieal»l»'  to  such  ease.  It  was  not  intentled  to 
repeal  the  right  ti»  payment.  Tiiis  must  he  so  held  in  «n'iler  lo  protiM-t 
the  lights  of  the  ]»eople  to  representation.  '  As  a  general  rule,  •  •  • 
all  cases/ .say  tlie  jnstiees  in  tlieir  opinion  in  II  New  Hampshire  IJe- 
pr^rts.  ."i5:>,  -to  wiiich  a  statute  eaniiol  eonstitutionally  iJpply  will  he  «'X- 
(^•pteil  by  necessary  iTi!])lieation  from  evi'u  the  most  ex|in»ss  and  al)su. 
hiXi-  provision.'  Salaries  are  exempt  also  imder  the  Constitution.  (.\rt . 
.II.  S4.*e.  1,  par.  f»;  Art.  Ill,  se4*.  1  :  ease  «»f  .In«lge  (Mi)|»ton,l)  Leigh,  Va., 
IWh  Coolev,  Const.  Limitations  117^1;  Duneombe  r.  rrindlt*,  IL*  Iowa. 
1.)  ■  ' 

"The  aot.of  1.S75  applies  to  claims,  but  this  thu*s  not  include  sal. ny. 
(Unite<l  States  r.  Gillis,  IC)  I'.  S.,  W'X)  It  applies  to  ju<lgments,  but 
only  thosi*  in  the  l-ourt  t>f  Claims.  Thest*  only  are  presented  to  the 
Secretary  of  the  Treasury.  (Kev.  Stat..  10S«»,  MVM);  1  Lawrence, 
Compt.  Dec,  24l  ed.,  a]»i>.,  eh.  xxii :  ///.  5;J7,  "ill.) 

'•The  act  of  1 875  gives  authoritv  onJv  /o  /he  Sferetars  of  I  lie  Tieus- 
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*'  Tho  purpose  of  the  Constitution  was  to  secure  actual  payment 
(United  States  v.  Eobeson.  9  Pet.,  325.) 

<^  Neither  section  3477  or  the  Revised  Statutes  nor  the  act  of  Marcl 
3, 1875,  can  be  held  to  apply  to  official  salaries  or  compensation." 


Opinion  by  William  Lawrence,  First  Comptroller  : 

It  is  the  duty  of  the  First  Comptroller  to  settle  the  accounts  of  th« 
Treasurer  of  the  United  States.  (Rev.  Stat.,  305,  311.)  In  doing  tbl 
he  can  only  give  the  Treasurer  credit  for  payments  by  him  lawfulli 
made  on  (1)  authorized  warrants,  or  (2)  vouchers.  (Rev.  Stat.,  250, 305 
3622  'y  Senate-Disbursement  Case,  2  Lawrence,  Gompt.  Dec.,  2d  ed.,  404. 

There  are  two  modes  by  which  salaries  may  be  paid  to  Bepresenta 
tives  in  Congress.  By  the  first  mode  an  account  may  be  stated  anc 
settled  by  the  First  Auditor  with  a  report  to  the  First  Comptroller,  who 
may  certify  a  balance  due  to  the  claimant,  on  which  a  warrant  may 
issue.  (Rev.  Stat,  191,  236,  248,  269,  277,  305.)  Clearly,  the  Fint 
Comptroller  cannot  certify  a  balance  as  due  to  a  claimant,  if  none  be 
due,  and  none  can  be  due,  if  there  be  a  duty  to  withhold  tho  amoant 
claimed.  (Taggart's  Case,  17  Ct.  CI.,  322.)  Besides,  a  warrant  antto- 
izing  payment  could  not  lawfully  be  countersigned  in  favor  of  a  claim- 
ant  not  authorized  to  receive  payment.    (Rev.  Stat.  269.) 

The  second  mode  of  paying  tho  salaries  of  Representatives  is  by  the 
Treasurer  of  the  United  States  as  a  disbursing  officer  on  their  giving 
proper  receipts  for  payments.  (Senate-Disbursement  Case,  2  Lawrence, 
Compt.  Dec,  2d  ed.,  404;  Caine's  Case,  ante,  47#)  As  a  matter  of  con- 
veniencc,  but  without  any  statutory  authority,  the  Treasurer  advanoei 
money  to  the  Sergeant-at-arms  of  the  House  of  Representatives,  on 
presentation  of  the  monthly  receipts  of  Members,  duly  approved.  Th* 
receipts  be(»ome  the  vouchers  of  the  Treasurer  in  the  settlement  of  bli 
accounts  as  a  disbursing  officer.  If  any  payment  should  be  made^ 
which  the  law  does  not  authorize,  or  prohibits,  it  could  not  properly  ta 
allowed  iii  the  settlement  of  the  accounts  of  the  Treasurer.  Hence, a 
usage  lias  properly  grown  up,  by  which,  in  cases  of  doubt,  the  Treaa- 
urer,  before  making  payment,  asks  the  opinion  of  the  First  Comptroller* 
And  it  would  clearly  be  proper  that  the  First  Comptroller  should  adviBe 
the  Treasurer  not  to  niake  payment,  in  any  ca«e  in  which  it  could  not 
lawfully  be  made. 

In  view  of  all  this,  the  question  arises,  whether  payment  of  the  moniU] 
salary  now  under  consideration  can  lawfully  be  made.  The  payment  (A 
the  salarv  to  boconie  due  to  Mr.  Ochiltree  will  first  be  considered. 

The  claimant,  Thomas  l\  Ochiltree,  is  a  judgment  debtor  to  thi 
United  States  in  tho  sum  of  $0,890.64,  with  interest  since  March,  1880 
On  the  4th  of  April,  188,^  the  United  States  will  be  indebted  totht 
claiuiaiit  in  the  sum  of  $417.00,  for  one  montirs  salary  then  to  beccniK 
due  to  him  as  a  Koprvse!»tative  in  Congress.    The  Unite<l  States  hold 
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in  its  Treasary  the  money  with  which  paynuMit  can  be  ina«li%  and  th^^ 
proper  ai»propnation  has  been  made  by  an  act  of  ('ongn*sH  tor  the  pay- 
ment of  the  salaries  of  Representatives  generally.     Without  the  aid  of 
any  statute,  and  on  the  genenU  princix>Ies  of  hiw  api)1ieabh)  between 
debtor  and  creditor,  of  which  the  (lovemment,  as  wHI  as  private  |H*rsons, 
may  take  advantage,  it  is  the  right  of  the  L'niteil  States  to  withhold 
the  sum  it  thus  owes,  and  ax)ply  it  on  tlie  debt  so  due  to  it.    Tlins,  it 
was  said  by  the  Supreme  Court  of  the  UnitiMl  Stat4»s  in  tiie  ease  of 
Gratiot  r.  the  IJnital  States  (15  Pet.,  370),  in  rehition  to  the  right  of 
the  Government  to  make  a  netoff  in  adjusting  accounts,  tliat  'Mt  is  but 
the  exercise  of  the  common  right,  which  )>eh>ngs  to  every  cre4lit<»r,  to 
apply  the  anapx>ropnated  moneys  of  liis  debtor,  in  liis  IisiihK  in  e\tiii- 
goishment  of  the  debts  due  to  him.'^    This  was  said  upon  the  question, 
"whether  the  Treasury  Department  had  a  right  to  deiluct  tlic  ]>ay  and 
emolaments  of  the  defendant  [Ciratiot  J,  iis  a  general  of  th<*  Arm.v  (of  the 
TJnited  States),  and  while  he  was  Cliief  Engineer,  by  setting  tlieni  otV 
igaiost  the  balance  reiN>rted  against  him,  on  account  of  his  superin- 
tendency  of  Forts  Monroe  an<l  Calhoun."    ( M,  ;{70.) 

And  on  this  ])oint  the  court  further  saitl  that,  '*tlie  Cnitcd  States 
possess  the  general  right  to  apply  all  sums  due  for  sucli  ])ay  and  eniifiu- 
iDents  to  the  extinguishment  of  any  balancers  due  to  them  by  the  defend- 
mton  any  other  account,  whether  owetl  by  him  as  a  private*  indiviiluaU 
orsuj  Chief  Engineer."  (/</.,  370.)  II«»re  the  salary  of  an  iitlicer  was  in- 
Tolveil.     And  see  Kansas  Case,  1!  Lawrence,  Ccnnpt.  Dec,  IM  imI..  'M{\, 

The  principle  thus  decided  by  the  Supreme  Court  is  statcil  as  a  //<■«- 
Wtt/owe,  and  without  reference  to  the  act  of  .lanuarv  -"»,  IS^s,  (4  Stjit., 
246.) 

In  the  case  of  lionnafon  r.  the  Cnited  Slates  (11  Ct.  CI.,  4S4),  tlecnb'd 
at  Dcceml)er  term,  187S,  it  appeared  that   Honnat'on  had  a  judgment 
tgainst  the  Unite<l  States,  which  was  presiMited  to  tin*  Treasury  Depart- 
ment for  payment  under  tlie  deticiency  appn)]»riation  aict  of  June   II, 
1878(20  Stat.,  IIG),  which  appropriatetl  monev  to  pay  it.     The  De]tart- 
ment  made  a  set-off  against  the  juilginent  ot*a  sum  due  from   lionnat'on 
to  the  United  States  for  taxes,  and   paid  the  residue  only.     i>4»nnat\in 
sued  in  the  Court  of  Claims  to  ri'cover  tin*  amount  so  set  otV.     Thi* 
court,  in  deciding  the  case,  hehl,  as  the  synal)us  says,  that,  *Miot with- 
standing the  absence  of  statutory  authority,  it  was  legal  and  proj»cr  tor 
tke  account  i  tig  officers,  in  tlie  course  ot'  settling  onlinary  accounts  in  the 
Treasury,  to  set  off  a  debt  due  from  the  claimant  against  one  tlui*  from 
the  Government.^ 

In  Taggart's  cas4'  (17  Ct.  CI.,  ."JL'L'),  the  syllabus  states  that,  -where 
a  i»ersr»n  is  both  debtor  and  creditiu*  of  tlie  (iovernment  in  any  tnan, 
the  accounting  officcrn  are  required  by  law  to  set  olV  the  one  imlebte*!- 
ness  against  the  other,  and  certify  only  the  balance."  And  it  is  sai«l 
that  "the  right  of  set-off  •  •  ♦  exists  indepeiidi-ntly  nf "  the  Kc- 
vi.^ed  Statutes,  section  1700,  and  of  the  act  of  .Manli  '5,  1S7.'»  (is  Stat., 
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481),  '^  and  is  founded  upon  Revised  Statutes,  section  236, "  which  pro- 
vides, that  ^'  all  claims  and  demands  whatever  by  the  United  States  or 
against  them  and  all  accounts  whatever  in  which  the  United  States  are 
concerned,  either  as  debtors  or  as  creditors,  shall  be  settled  and  acyosted 
in  the  Department  of  the  Treasury."  See  Mc  Knight's  case,13  Ot.CL,306L 
Thus  it  is  clear,  that,  on  general  principles  of  law,  if  they  apply  to  a 
Bepresenlative  in  Congress,  and  without  the  aid  of  a  statute,  when  aa 
ordinary  claim  for  salary  is  presented  for  i)ayment  at  the  Treasury  De- 
partment, it  may  be  applied  in  extinguishing  the  indebtedness  of  the 
claimant  to  the  United  States.  But  the  right  thus  to  withhold  payment 
and  make  the  set-off  is  equally  required  by  statute.  The  act  of  Jann- 
ary  25, 1828,  carried  into  section  1766  of  the  Revised  Statutes,  provides, 
that— 

"  No  money  shall  be  paid  to  any  person  for  his  compensation  who  is 
in  arrears  to  the  United  States,  until  he  has  accounted  for  and  paid  into 
the  Treasury  all  sums  for  which  he  may  be  liable.  In  all  cases  where 
the  pay  or  salary  of  any  person  is  withheld  in  pursuance  of  this  section, 
the  accounting  officers  of  the  Treasury,  if  required  to  do  so  by  the  party, 
his  agent  or  attorney,  shall  report  forthwith  to  the  Solicitor  of  the 
Treasury  the  balance  due ;  and  the  Solicitor  shall,  within  sixty  days 
thereafter,  order  suit  to  be  commenced  against  such  delinquent  and  hit 
sureties." 

The  prohibition  against  payment  of  "  compensation"  to  "  any  person 
*  •  *  who  is  in  arrears  to  the  United  States"  is  so  broad,  sweeping, 
and  explicit,  that  it  leaves  no  room  for  doubt  or  construction  as  to  the 
effect  of  the  language  employed,  unless  it  is  elsewhere  so  limited  as  not 
to  apply  to  a  Eepresentative  in  Congress.  The  question  is  then  met- 
is it  elsewhere  so  limited  f  The  solution  of  this  question  requires  a 
statement  of  some  common  law  principles,  and  a  reference  to  some  pro- 
visions of  the  Constitution. 

The  common  law  so  fully  protects  every  officer  in  his  right  to  receive 
liayment  of  his  salary,  that  it  cannot  be  reached  and  appropriated  by 
attachment,  garnishment,  trustee  process,  creditor's  bill,  or  other  rem* 
edial  ])r()cess,  and,  at  least,  before  it  becomes  due,  the  officer  himself 
cannot  incumber,  charge,  assign,  or  transfer  his  right  to  payment. 
Thus,  it  is  said  by  the  Supreme  Court  of  the  United  States  in  the  case  of 
Buchanan  r.  Alexander  (4  Uow.  20),  in  which  money  due  to  seamen  for 
wages  was  attached  in  the  hands  of  a  disbursing  officer : 

"If  the  creditors  of  these  seamen  may,  by  process  of  attachment, 
divert  the  public  money  from  its  legitimate  and  appropriate  object,  the 
same  thing  may  be  done  as  regards  the  pay  of  our  officers  and  men  of 
the  Army  and  of  the  Xavy :  and  also  in  every  other  case  where  the  pub- 
lic funds  may  be  i>laced  in  the  hands  of  an  agent  for  disbursement.  To 
state  such  a  ])rinciple  is  to  refute  it.  Xo  Government  can  sanction  it 
At  all  times  it  would  be  found  embarrassing,  and  under  some  circum- 
stances it  might  he  fatal  to  the  public  service, 

'•The  funds  of  the  Government  ai*e  s]>ecif1cally  appropriated  to  oer- 
tai!i  national  objects,  and  if  such  appropriatiojis  may  he  diverted  and  de^ 
feated  by  state  process  or  otherwise,  thefunetiom  of  the  Oovernment  nu^ 
be  suspended. '^ 
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ADd  it  is  shown  in  that  valnable  work — Drake  on  Attacliniont — that 
the  rale  so  stated  generally  prevails.  See  also  Driitlt  (*as(%  1  I^awivnce, 
Gompt.  Dec.,  2d  ed.,  15;  and  10  Op.  Att.-iten.,  IL'O. 

The  common-law  rnle  in  England  is,  tlia(  an  offitrrr  rannot  iMiranitNT  (»r 
assign  his  fatoro  right  to  salary.    TIiiim,  it  was  said  by  Lord  Ih-ougliani 
in  the  House  of  Lords,  in  the  esiM*  of  Hunti^r  r.  (rardnrr  (."i  Wilson  and 
Shaw,  021),  after  reviewing  the  Knglisli  rases  on  the  Hnbjeet  of  the  as- 
signment of  salaries,  that  ^^all  these  case!S  lay  down  tliis  prineiph*,  whieh 
is  perfectly  undeniable,  that  neither  atta4*hnient  nor  sissignnient  is  a])- 
plicable  to  such  a  Ciise.**    Ami  in  the  cas«t  of  Liverp(N)l  r.  Wri;;lit  (liS 
L  J.,  y.  S.,  Ch.,  S71),  Wood,  Vice  Chanerllor,  in  disi'ussing  the  siiine 
sabject,  gave  as  a  reason  for  tlie  ruh%  that  **nolNNly  ran  deal  with  the 
fees  of  a  i>erson  wlio  holds  an  otfiee    •     •     •,  iM'cianse  tln»  law  pn*- 
ninies^  with  reference  to  an  oihee  of  trust,  that  lie  ivipiires  the  pay- 
meut  which  the  law  has  assigned  to  liini/or //rr /iffr/io^#' n/'nplmlding 
the  (lif^nity  and  pcr/ormintf  properly  thv  dufifuoj'  that  office^  and  th<'n*fnre 
it  will  not  allc»w  him  to  part  with  any  portion  of  thost'  fci*s  «*ithi*r  to  the 
api)i)iiiter*or  to  anylxNly  else.     He  is  not  aUowiMl  torhargc  or  inruiiilNT 
them.'' 

Tlie  American  <roniintin-law  rule,  aii<l  tlir  reason  for  it,  havt*  been 
well  stated  in  Dliss  r,  Lawrence  (."is  >*,  V.,  4  4-;,  thus: 

**An  assignnifiit  by  :i  piiblie  ollieer  of  tin*  futiin' salary  i»r  h In  t»I1ir«* 
is  Contrary  to  piiiilir  polifv  ami  is  v<,)iil.  •  •  •  Tlir  <*nntr:irv  rulr 
would  jKTMiit  tin'  publie  s«Tvirr  to  Im*  iui<lrriiiinfMl  by  tin*  assiv:miirnt  to 
stRiiigjtTs  of  all  tin*  fiiiitls  ii|>propi'iat«Ml  to  salarii-s.  •  •  •  Siirh  a 
cunditi(»n  iif  tlnn;rs  roiild  not  I'ail  to  |iroiliic«'  n'sults  diNa^troii^  to  tli«* 
efficiency  ot"  the  ]nibli<' s«Tvifi*.  •  •  •  Tin*  Mib^tanrr  of  if  all  i^,  tin* 
nw**>sity  of  rnaintainiii;^  lli«' ftlii-irnrv  »d"  tlio  piiblir  xTvirr  by  Ni'i*iim 
Tf)  it  that  piiblir  salarit'<  rrally  ;:o  t<»  llio^<*  wlio  piTioiin  tlir  public 
6er\  wmT 

This  riiiC  of  tin*  conniiMii  law  lia^  Ihm'h  niailr  ab'^ojiMc  lt\  <^r('tioii  tUTT 
of  thf  Ik(*viNt*4l  .Statutes  declarin;:  \oiil  all  tiaiislriN  and  as'»ii:ininiitN  i\\ 
anv  claim    u])on   tin*    C'nilrd   State's  nidr^N  tlir.N  an*  made  in   the  iu«'- 
.scribtil   manner.  *'alter  the  allowauee  ot'  >iirh  a  elaim,  the  a-^ieriain- 
meiit  t»f  the  amount  ilne,  and  the  i.s.>nin;r  of  a  warrant    tbi  the  pavment 
theretif."     .See  Claims-Assi^inment  Casr,  .'»  Lawn  iter,  rompt.  l)ee.,  l.'I. 
The'*omnn»n  law.  thestatntes  whieh   ;^ivr  olli'-fi^  a  i'l;;lit  to  salarii'>, 
ami  the  >rarnle  a;rainst  assi;rnment>,  all  reT-oi^ni/e  flu*  w  JNdom  and  poli<'\ 
yfiii*iiirin^  paynnMit   thereof  to  tlu'  ollin-r,  a**  a  means  nl X-mrin;;:  the 
performance  and  ellii-iiMiey  of  the  pnbljr  >rr\  iei*,  of  irmox  iii;^  the  neee> 
*ity  of  neglet*ting  otlicial  dnlies  by  se«'kin;r  >np|MHt  from  other  Miviers, 
aud  it  may  be  siipiK»sod,  of  withdrawing;  all  i»\en>e  tor  \i<-hlin;;  to  the 
temptation  of  eorrnpt  intbienees. 

Rut  common-law  principles  may  be  ehaii;;etl  by  statnte.  lirnee.C 'on- 
eness may  by  statnte  render  salaries  of  othceiN  a'*Ni;4nal»Ie.  or  sjibji'et 
to  garnishment,  trnstee  jiroeess,  or  <'redi tor's  bill,  or  may  j»ro\  idi*.  as 
fection  17»>«>oftlie  Hevisod  Statntes  does,  that  »•  no  money  shall  be  paid 
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to  any  person  for  his  compensation  who  is  in  arrears  to  the  United 
States,''  and  effect  must  be  given  to  this,  unless  (1)  some  other  statatoy 
or  (2)  the  Constitution,  otherwise  requires. 

As  to  salaries  generally,  section  1766  of  the  Revised  Statutes  is  dearij 
applicable.    There  is  no  statute  which  excepts  the  compensation  dC.^ 
Eepresentatives,  or  of  any  officer  or  employ^  from  its  operation.    Section,  i 
46  of  the  Eevised  Statutes  declares,  that  the  compensation  of  Bepva*  .j 
sentatives  shall  be  "paid  out  of  the  public  Treasury."    But  other  stVjfe*  j 
utory  x)rovisions  are  equally  imperative  in  requiring  all  compensation  \ 
to  be  paid,  and  section  46  places  the  compensation  of  BepresentativtH.i 
on  the  same  footing  with  others  by  saying  that  it  "  shall  be  passed  aftj 
public  accounts.''    Sections  47  and  48   provide  conclusive  evidenoe  ol^ 
the  amount,  from  time  to  time,  due  representatives  (5  Op.  Att-Gen^fl 
192) ;  but  do  not  exempt  it  in  other  respects  from  any  provision  appli 
ble  thereto.    There  is,  however,  a  provision  of  the  Constitution  on  tlM^ 
subject. 

A  provision  of  the  Constitution  cannot  be  changed,  nor  can  its  pnr*^ 
pose  be  defeated,  by  any  statute. 

As  to  the  salaries  of  three  classes  of  officers  the  Constitution  is  not^ 
silent.    It  provides,  as  follows: 


iT 


"  The  Senators  and  Representatives  [in  Congressl  shall  receive  a 
pensation  for  their  services,  to  be  ascertained  by  law,  and  paid  ontof  ^ 
the  Treasury  of  the  United  States."    (Art.  I,  sec.  6.) 

"The  President  shall,  at  stated  times,  receive  for  his  sefWces,  a  com- 
pensation, which  shall  neither  be  increased  nor  diminished  daring  the 
period  for  which  he  shall  have  been  elected."    (Art.  II,  sec.  1,  par.  8.) 

"  The  judges,  both  of  the  Supreme  and  inferior  courts,  shall  hold  thofar 
offices  during  good  behavior,  and  shall,  at  stated  times,  receive  for  their, 
services,  a  compensation',  which  shall  not  be  diminished  during  their 
continuance  in  office."    (Art.  Ill,  sec.  I.) 

As  to  the  officers  named  in  these  sections,  the  duty  of  Congress  fed 
provide  a  salary  is  imperative.  As  to  all  others,  the  question,  whether 
they  shall  have  a  salary,  or  serve  without,  is  left  for  the  discretion  of 
Congress.  Offices  of  the  latter  class  may  be  with  emolument,  or  may 
be  offices  of  trust  merely  without  salary  or  any  emolument.  ThaS|  it 
was  held  by  the  Attorney -General,  that  the  commissioners  appointed 
by  the  President  for  the  Centennial  Exhibition,  under  section  3  of  the 
act  of  March  3,  1871  (16  Stat.,  471),  were  officers,  holding  offices  of 
"  trust,"  though  without  compensation.     (15  Op.  Att.-Gen.,  187.) 

The  principles  of  the  common  law  to  which  reference  has  been  madei 
the  reasons  on  which  they  rest,  and  the  histo^'  and  purposes  of  the 
Constitution,  may  all  throw  light  on  its  provisions  relative  to  salarji 
and  affecting  the  question  now  under  consideration.  The  clause  of  the 
Constitution  declaring  that  Representatives  in  Congress  shall  receive 
compensation  was  doubtless  inserted  to  avoid  the  evil  effects  of  the 
usage  which  prevailed  in  England,  where  members  of  Parliament  serve 
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vithout  pay.     St(»n',  in  his  CoiniiH^itarirs  on  tlit*  ('nn*ititiiti(»ii  (^  sr>\i, 
says: 

"The  principal  reasons  in  favor  of  a  c*t»nip(Mis:iti(»n  niav  1m^  pn'sunied 
to  have  lieen  the  foHowin^;:  In  tht*  first  plac4\  the  advantap*  is  srrurtMl 
of  com  man  cling  the  first  tahMits  ofihr  nation  in  tlie  piiWlie  ronin-ils,  l>y 
reinovin«r  u  virtual  (lisqualitieatio:i,  that  t»t'  ]MiVf]'ty,  t'r«»ni  that   hir;;e 
cla&iof  men  who,  though  tavoriMl  l)y  naturt*,  miglit  not   hr  favortMl  by 
fortune.     It  rouhl  hardly  h«*  expt^rtnl  tliat  surli  nicn  wonhl  make  the 
iieced8ar>'  sacritiees  in  onltM*  to  gratify  tlicir  ambition  for  a  puhlii*  sta- 
tion; aud  if  they  did.  tlien'  was  a  n>nvsponding4hing(*r  tliat  th<\v  miglit 
becom]>elIed  by  their  ne<'t*ssities.  oi*  temptiMl   by  tln'ir  wants,  to  yichl 
up  their  inde])endenee,  and  perhaps  tlirir  integrity,  to  th<'  alhinMnents 
of  tbe  corrux>t  or  the  opulent.    In  the  m^xt  plar<',  it  wouhU  in  a  propor- 
tionate degree,  gratify  tht*  popular  feeling  by  enhirging  tlie  circh*  of  ran- 
didates  from  whieh  memU^rs  might  1h*  eliosen,  aujj  brin;:ing  tin*  otli(*e 
within  reach  of  |K'rs4ms  in  tlie  middh*  ranks  (»f  KiN'iety,  altliougli  they 
might  not  ]H>i$8ess  sliining  talents,  a  eourse  best  suited  to  the  eipial 
ityfoand  aud  promulgateil  in  a  repul)Iir.     In  tin*  next   phiee,  it  wouhl 
make  a  seat  in  the  national  «-ouneil8  as  attnietive,  and  perliaps  more 
10,  than  in  tbos«^  of  tlie  State,  by  the  sn|N*rior  emoluments  of  oHIee. 
Ai)d  in  the  last  placr%  it  W(»uld  Ik*  in  eimformity  to  a  lotig  and  well-set- 
tled praetiee,  which  emiKHlied  publie  Keiitimeiit  and  hail  Imm'U  sanetioned 
by  public  approbation." 

There  are  other  provisions  of  the  (Constitution  designed  to  sj'eure  the 
independence  of  Senators  aud  K«*presentatives,  as  that  by  whieh  they 
are  '-in  all  eases,  exeept  treason,  felony,  and  i»reaeli  of  the  peac**, 
•  •  •  privileged  from  arivst  ^luring  their  at  t«*nd  a  nee  at  the  session 
of  their  respective  houses,  and  in  going  to  and  returning  from  the 
same"  (Art.  I,  sec.  0),  and  that  by  whieh  "for  an\  speei-h  or  di*bate  in 
either  house,  they  shall  not  Unquestioned  in  any  oDut  plaee.*'  (///.) 
Without  any  express  provision  of  the  ronsiitution,  but  with  e«|nal  foree 
resulting  from  its  principles,  ami  the  4'om]deti*  ind«*j»en<lenee  ol  tlie  thre«* 
great  dei)artments  of  the  (loveinment,  it  has  been  said,  that  — 

•*The  independence  of  the  House  is  so  perteet,  its  jurisdietion  so  far 
beyond  the  courts,  that  a,judi4;ial  court  cannot  sumnuui  a  memlM'r  as  a 
witness.  He  is  privileged  beeaiise  his  pres^^nee  to  \ote  is  so  important, 
bisabs<'nee  might  b**  so  ruinous  to  great  publie  interi'sts,  that  he  ean- 
not  l>e  calle<l  away  for  mere  ])rivat4*  interests.  His  absmee  might  d«* 
«troy  a  quorum;  it  might  change  tin*  result  on  measures  atVeeting  war 
aud  peace.  The  privilege  is  not  that  of  a  mi*mber  to  waive,  and  his 
testimonv  in  court  ean  fuilv  Ih»  ]U'oeiired  by  h'av**  of  the  House."  (t'usli- 
iDg,ri«.S;'l  Hatsel,  112,  H-S,  171,  17;«:  i)*Kwes,  «»:57 ;  1  I^wanis,  lu;. 
J(i5;  Jefferson's  Manual,  .'i;  Journal  of  House,  KouiK'eiith  <'on;;ress, 
iiret  seSf>iou,  Wo;  Journal  i»f  Senate,  Fourth  C«>ngress,  li.V.);  and  other 
io$tance.s  cited  in  dishing,  242,  r»<)!»,  notr.) 

Jefferson,  in  his  Manual,  says,  tli«'  reason  is  that  "a  memlMr  lias 
jini>erior  «liities  to  perform  in  another  i)la«'e.*'  (Lawreiiee's  speeeli. 
Hooiie  Rei>.s.,  Ajnil  1.')  and  17,  ls7<J.  Cong.  IJeeonl,  vol.  I,  part  :5,  2r.»2. 
3528;  /rf.,  vol.  3,pirt  1  :  United  States /-.Cooper,  1  l)allas.:U7:  I. yell  r. 
Goodwin,  4  McLean.  2Ji:  Unitetl  States  r.  Kendall,  ."i  Craneh..  ti  (',  <'t., 
190). 
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In  view  of  all  this,  the  couclusion  seems  irresistible,  that  the  oom- 
pensation  of  a  Eepresentative  in  Congress  cannot  be  withheld  to  be 
applied  on  his  indebtedness  to  the  United  States ;  because : 

1.  The  language  of  the  Constitution  is  imperative.  He  ^^shaU  re- 
ceive a  compensation  for  "  his  services  as  fixed  by  law.  (Art.  .1,  sec.  6), 
The  plain  meaning  of  this  is,  that  he  shall  be  paid  in  money  from  the 
Treasury.  If  his  compensation  is  not  paid  to  him,  but  retained,  it 
not,  without  an  abuse  of  language,  be  said,  that  he  has  received  it, 
the  Constitution  requires.  It  is  essential  to  a  receipt  that  it  acknowl* 
edge  the  delivery  of  the  money  received.  (Eex  v,  Harvey,  Boss  &  R^ 
Cr.  Cas.,  227 ;  Eex  v,  Martin,  7  Car.  &  Payne,  549 ;  Fisher  v.  Lesliei  1 
Espinasse,  420;  Israel  v.  Israel,  1  Camp.,  ]^.  P.,  499.)  Set-off,  recoup- 
ment, and  the  equivalent  civil  law  ^^  compensation  "  are  all  treated  of 
in  the  law  books  as  distinct  from,  and  in  no  sense,  payment. 

2.  If  the  United  States  can  apply  the  salary  on  a  judgment  in  iti 
favor,  Congress  can  authorize  any  other  creditor  of  a  Representative 
to  reaeh  and  appropriate  it  by  judicial  process.  To  say  that  such  ap- 
propriation satisfies  the  mandate  of  the  Constitution,  that  the  Bepxe- 
sentative  ''shall  receive"  his  compensation,  would  be  a  perversion  of 
terms.  And  it  may  be  added,  that,  under  such  a  law,  not  a  few  of  the 
ablest  men  who  have  been  distinguished  in  Congress  would  have  been 
driven  from  the  service. 

3.  The  clause  of  the  Constitution  in  question  should  be  construed  M 
imperative,  requiring  a4itual  payment,  on  grounds  of  public  necessity  and 
policy.  The  same  reasons,  which  exist  at  common  law  to  deny  the  right 
of  private  creditors  to  reach  by  any  process  the  salaries  of  public  ot 
ficers,  apply  with  equal,  or  greater,  force  to  the  United  States  as  a  cred- 
itor. The  appropriation  of  salaries  to  pay  debts  by  process  of  law 
might  in  some  cases  disable  Representatives  in  Congress  from  attend- 
ing sessions,  and  thus  deny  to  the  people  the  privilege  of  securing  the 
services  of  the  men  of  their  choice.  A  construction  of  the  Constita- 
tion  cannot  be  tolerated,  which  would  defeat  the  purpose,  so  plainly 
apparent,  to  furnish  to  Representatives  the  means  of  support  while  in 
the  discharge  of  their  public  duties. 

The  construction  of  constitutions  and  statutes,  where  the  words  ad- 
mit of  any  doubt,  t' should  lean  strongly  to  avoid  absurd  cousequenceSi 
injustice,  and  even  great  inconvenience.  •  •  •  Great  public  in- 
terests will  not  needlessly  be  put  at  hazard  by  the  interpretation.* 
Bishop,  Written  Laws,  82). 

In  view  of  all  this,  the  officer  is  entitled  to  the  benefit  of  all  reason- 
able doubts  which  may  rise  under  the  statutes.  (United  States  c. 
Morse,  3  Story,  87;  Moore  v.  United  States,  4  C/t.  CI.,  139;  Sherburne 
V.  United  States,  IG  Id.,  494-498.) 

4.  The  intention  of  the  makers  of  the  Constitution  is  the  controlling 
element  in  construing  it.  This  may  be  ascertiiined  from  its  words,  its 
hi8tor3',  and  the  reasons  for  its  provisions.     (Bishop,  Written  Law8| 
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70, 92a).  The  provision  rcquiriuj^  that  KepreHOiitativeH  itH*eive  com- 
peDsation  was  made  for  the  reasons,  and  ti)  secure  the  (»bji*et8,  ain'ady 
stated:  (1)  to  procure  the  services  of  men  of  talents,  (2)  to  provide  them 
with  the  means  of  support,  (3)  to  enable  them,  without  other  means,  to 
engage  in  public  service,  (4)  to  secure  their  inde|H*ndenc<*  and  free<loni 
from  ^*the  allurements  of  the  corrupt  or  the  opulent,**  and  (5)  to  save 
them  from  the  necessity  of  enga^in^^  in  private  pursuits  as  :i  ni«*uiis  of 
Kcuriug  a  support,  which  mi^ht  interrupt  the  pt^rformaiin*  of  their 
duties. 

A  construction  of  the  Constitution,  which  would  |K'rmit  the  sahiry  of 
ft  Representative  to  be  reached,  either  by  the  United  States  as  a  credi- 
tor, or  by  private  creditors,  would  defeat  every  object  whii'h  tlie  ])rt»- 
Tisioii  as  to  payment  was  designed  to  secure,  and  tin's  is  wholly  inad- 
missible. Thus,  it  is  said:  ^^The  two  rules  of  most  general  ap]>licatioii 
in  construing  a  written  instrument  are — 1st,  that  it  shall,  if  jiossible, 
be  80  interpreted  ut  ren  magin  raleat  quam  jwrent^  and  iMly,  that  such 
a  meaning  shall  be  given  to  it  iis  may  carry  out  and  elVe(*tuate  to  the 
follest  extent  the  intention  of  the  ])arties."  (iSnsmu  Le^Ml  Maxims. 
540). 

The  conclusion  is,  that  payment  cannot  be  wifhhehl  from  the  claim- 
ant, Ochiltree. 

Tbe  Delegates  from  the  Territories  stand  upon  a  ditferent  fisiting. 
Tbey  are  not  created  or  required  by  the  Constitution.    They  are  elected 
only  in  pursuance  of  statute.     (The  Anieriean    Insuranee  (\>.  r/a/.  r. 
Canter,!  Pet.,  511,r>4»;:  Henner  f»f /i/.  r.  l'orter,l»  I!«)W.,LMl;  :U)p.  Att.- 
Gen.,  410.)    The  Constitution  does  not  by  its  t«*rms  apply  to  their  salary. 
lti»therefore8ubje<.'t  to  the  legislation  of  Ctm^ress.    Delegates  are  clearly 
lithin  the  provisions  (»f  sections  23<>  and  17(><i  of  the  Kevised  Statutes. 
The  salary-  of  any  Delegate  may  l>e  withheld,  and  applied  tm  his  indebt- 
edness to  the  Unitcnl  States.     If  either  t»f  the  Delegates  in  question 
shonld  not  concur  in  this  result,  he  has  a  rtMuedy  by  suit  in  the  Court 
of  Claims,  and  in  that  form  the  question  may  n*aeli  the  Supreme  Court  of 
the  United  Statetj.     If  the  First  Comptrolh^r  makes  a  set-oft"  in  certify- 
ing a  balance  as  to  com[>ensation  of  a  Representative,  there  is  no  remedy 
ifliis  action  should  l>e  deemed  erroneous.     (Kev.  Stat.,  IIU,  .'iO."),  :n] : 
Bonnafon's  Case,  14  Ct.  Cls.,  41)0 ;  Taggart's  Case,  17  Ct.  Cls.,  ;?22.)  r»ut, 
under  the  act  of  March  3,  1875  (18  SUit.,  481),  if  the  First  Comptroller 
4hoald  refuse  to  make  the  set -oft',  the  Secretary  can  withhoM  ])aymcnt, 
ifheshalldcem  it  advisable.    (Bonnafon's Case,  14 Ct. Cls., 4S0).   Thede 
mand  of  payment  of  this  com|>cn8ation  is  a  claim.    ((JlaimsAssigument 
Case, 3  Lawrenci',  Compt.  Dec,  15.)    Hefore  a  balance  is  ei«rtitie<l,  or  pay- 
ment made,  the  question  may  lx»  submitted  by  the  Secretary  Ut  the  i  'ourr 
ofClaims  under  section  1003  of  the  Revised  Statutes.    In  either  <»f  lli«'si» 
forms  the  question  may  reach  the  Supix»me  Court,  for  the  decision  of  thai 
highest  judicial  tribunal!  of  the  United  States.    It  may,  if  th«'  Secretary 
fthall  deem  it  a^lvisable,  l>e  tninsinitted  to  tha  Court  of  Claims  iov  v\u 
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opiuLoii  uudftr  soctioa  2  of  the  act  of  March  3,  1883  (22  Stat.,  485),  bat 
this  would  not  be  conclusive.  If  the  opinion,  thus  obtained,  should  be  in 
accord  with  that  above  given,  payments  would  be  withheld  accordingly. 
If  the  opinion  should  be  otherwise,  it  would  be  deemed  proper,  under  the 
circumstances,  to  leave  the  claimant  to  his  remedy  by  suit  in  the  Conrt 
of  Claims,  in  the  hope,  that  it  might  be  deemed  sufficiently  important 
to  secure  upon  it,  the  decision  of  the  Supreme  Court  of  the  United 
States. 

The  Secretary  of  the  Treasury  and  the  Treasurer  of  the  United  States 
will  be  advised  accordingly.* 

Treasury  Department, 

First  Comptroller's  Office,  March  27,  1883. 

**  In  2  Bancroft's  History  of  the  Formation  of  the  Constitution,  p.  122,  it  is  said  : 

**  To  complete  the  independence  of  Congress,  provision  needed  to  be  made  for  the  yiijh 
port  of  its  members.  The  committee  of  detail  left  them  to  be  paid  for  their  serrioei 
Dv  their  respective  States;  but  this  mode  would  impair  the  self-sustaining  character 
of  the  Government.     *     "     *'". 

'^Uf  the  general  legislature/  said  Dickinson,  ^should  be  left  dependent  on  the 

State  legislatures,  it  would  be  happy  for  us  if  we  had  never  met  in  this  room.'" 

The  predominant  idea  was,  to  secure  the  independence  of  Congress  by  supporting 
the  members,  and  the  intention  was,  to  prevent  this  independence  from  being  im- 
paired. The  Government,  the  representative  of  the  sovereignty,  should  never  be  im- 
periled from  lack  of  support.  It  should  be  self-snst-aining,  self-preserving.  One  of 
the  arguments  used  in  favor  of  a  salary  was  thus  stated: 

**  There  was  a  danger  that  members  might  be  com}>elled  by  their  necessities,  or 
tempted  by  their  wants,  to  yield  up  their  independence,  and,  perhaps,  their  integrity 
to  the  allurements  of  the  corrupt  or  the  opulent."    (2d  Elliot^i  Deb.,  279,  280.) 

Mr.  Madison  said  in  the  Virginia  Convention : 

'^Suppose  their  comnensatious  had  been  appointed  by  the  State  governments,  or 
fixed  (in  amount)  in  the  Constitution,  would  it  be  a  safe'  government  for  the  Union, 
if  its  members  depended  on  receiving  their  salaries  from  other  political  bodies  at  a 
distance  and  fully  competent  to  withhold  them  f  Its  existence  would,  at  best^  be  bat 
precarious,  they  might  become  extremely  inadequate,  and  produce  the  very  evil  which 
gentlemen  seem  to  fear."    (Elliot's  Debates,  p.  350.) 

To  withhold  compensation  from  a  member  for  any  possible  reason,  might  destroy 
his  independence,  vacate  his  seat,  disfranchise  his  constituents,  and,  to  make  tibs 
rule  general,  were  all  members  in  the  same  condition,  destroy  the  Government,  OC 
suspend  its  legislative  fuhctious. 

Madison,  in  the  convention  (Madison  Papers,  p.  184),  said,  objecting  to  payment 
by  States,  **  that  it  would  create  an  improper  dependence."  So  he  wished  to  make 
the  members  independent  by  receiving  compensation.  If  the  compensation  be  not 
received  for  any  n^ason  the  same  result  is  reached,  to  wit,  improper  dependence. 

Mr.  Randolph  said : 


Mr.  Butler  contended  for  payment  of  coinpensation  by  States  for  Senators, 
feared  that  they  would  lose  bight  of  their  consiitiients,  ^*  uu\e»s  dependent  on  ihemfm 
support. ^^    (Mad.  Pap.,  p.  425.) 

March  27,  1883,  the  Actiug  Secretary  of  the  Treasury  was  advised,  by  letter,  of  tlM 
opinion  of  the  First  Comptroller,  and  od  the  29th  of  March,#ld83,  the  letter  wasm* 
turned  with  the  indorsement,  that  **tbe  Secretary  will  make  no  order  in  the  matter** 


^'If  the  States  were  to  pay  the  members,  a  f/epenrfencf  would  be  created  thai  wM  , 
vitiate  the  whole  system.  The  whole  nation  has  an  interest  in  the  attendance  and  senr-  i 
ices  of  the  members." 


j 
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BT  THE  MATTER  OF  ALLOWANCES  TO  ATTORNEYS  EMPLOYED  AND  RB- 
TUNED  ''TO  ASSIST  THE  DISTRICT  ATTORNEYS'*  OF  THE  UNITED 
STATES.— DISTRICT  ATTORNEYS'  ASSISTANTS'  CASE. 


1  Under  lection  363  of  the  ReTiaed  Statute*  the  usage  hM  heen,  thftt  the  Attorneye- 
Genenl  Appoint  mietante  to  the  dUtrict  attorney e  in  tome  of  the  dUtriola  of 
the  United  Statee^  who  are  regarded  in  aome  aenae  aa  regular  aasiatanta. 

1  Under  the  aame  eeetion  the  Attomeya^eneral  have  employed  attorneya  "to  aaaiat 
thediatriet  attorneya''  In  aome  denignated  and  apecial  caae,  or  caaea,  or  in  a  par* 
tienlar  aerrice. 

1  laetienaM9,  877,363yaiid306y  of  the  Reviaed  Statntea,  eonatitnte  the  authority  hy 
which  the  billa  and  aeeonnta  of  aaid  aaaiatant,  or  apecial-aaaiatant,  attorneya 
araaadited. 

1  Sietion  383  of  the  Reriaed  Stotntea,  and  the  act  of  Augnat  %  1861  (IS  Stat.,  Sttp 
aBction  2),  ftom  which  thia  aeetion  *waa  taken,  have  alwaya  been  conatrued  aa 
giring  to  the  Attorney-General  the  excluaive  authority  to  determine  theamonnt 
«f  the  compenaatUm  to  be  paid,  and  aa  making  hia  deciaion,  with  the  proper 
eotifleate  required  by  aeetion  366  of  the  Reviaed  Statntea,  concluaive  on  tho  ae- 
eonnting  offloera.  In  thia  reapeot,  the  accoanta  thua  allowed  belong  to  that 
Hadted  elaaa  of  elaima  over  which  the  accounting  offlcera  have  no  diaeretioa 
aatoamoonta. 

I.  is  to  whether  the  Attorney-General  can  stipulate  for  the  payment  of  neceaaary  and 
naaonable  eacpfaaet  of  attorneys  by  hiui  employed  and  retained,  qmtrti 

1  If  10,  the  amount  approred  by  him  aa  proper  cbargea  for  such  expenses  is  not  con- 
clnsiTe  on  the  accounting  oflScers. 

The  folIowiDg  is  taken  from  Senate  Ezecativo  Docameiit,  No.  S2| 
Mmd  session.  Forty-seventh  Congress: 

Treasury  Department, 
First  Comptroller's  Office, 

WaMhingtoHj  IK  C,  March  1,  1883. 

8iE:  I  have  the  honor  to  acknowledge  the  receipt  of  a  resolution 
yiBaed  by  the  Senate  of  the  Unife^l  States,  which  was  refernnl  by  your 
oSoe  to  this  office  for  a  report,  and  which  is  as  follows : 

"In  the  Senate  op  the  United  States, 

February  27,  1883. 

[  **Raolt€dj  Tliat  the  Secretary  of  the  Treasury  be  directo<l  to  furnish 
to  the  Senate  copies  of  vouchers  and  items  audited  by  the  First  Auditor 
flf  (he  Treasury  on  account  of  ex|)enses  incurred  by  the  Department  of 
Justice  fdoce  January  1,  1882,  with  the  names  of  si>ecial  or  assistant 
tttomeys,  and  by  what  authority  in  law  he  audited  the  bills  and  ac- 
eoBBts  of  said  special  or  assiHtant  attorneys.'' 

In  compliance  therewith  I  respectfully  state  that  I  transmit  herewith 
Mpies  of  the  accounts,  vouchers,  and  items  therein  referred  to. 
Section  363  of  the  Revised  Statutes  provides  as  follows  : 
■^ftBa  3^.  The  Attomey-Oeneral  shall,  whenever  in  his  opinion  the 
Iridic  interest  requires  it,  employ  and  retain,  in  the  name  of  the  United 
WhribML  soch  attorneys  and  eonoBeloiv  Bt  law  aa  be  may  think  necessaTj 
ts  mmt  the  dMriei  MaarnefalB  the  diacbarge  of  their  duties,  and  ahaS) 
Sj^  83 
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stipulate  with  sncb  assistant  attorneys  and  counsel  the  amount  of  com 
pensation,  and  shall  have  supervision  of  their  conduct  and  proceed 
ings.^ 

Under  this  section  the  usage  has  been  for  the  Attomeys-Qeneral  t< 
appoint  assistants  to  the  district  attorneys  in  some  of  the  districts  oj 
the  United  States,  who  are  regarded  in  some  sense  as  regular  asaist 
ants.  Under  the  same  section  the  Attorneys-General  have  employed 
attorneys  to  assist  the  district  attorneys  in  some  designated  speciid  caae. 
or  cases,  or  in  a  particular  service. 

In  reply  to  that  part  of  the  resolution  which  inquires  "  by  what  au' 
thority  in  law    ♦    ♦    •    the  bills  and  accounts  of  said  special  or  assist- 
ant attorneys  ^  were  audited,  I  have  the  honor  to  state  that  sections  363, 
365, 277,  and  269  of  the  Revised  Statutes  constitute  the  authority  in 
question.    Section  303  expressly  provides  as  to  the  compensation  <rf 
such  special  or  assistant  attorneys  that  ^^  the  Attorney-General  shafl 
♦    ♦    •    stipulate  with  such  assistant  attorneys  and  counsel  the  amomik 
of  compensation,  and  shall  have  supervision  of  their  conduct  and  piD* 
ceediugs."    This  provision  and  the.  act  of  August  2,  1861  [12  Stat| 
285,  Sec.  2],  from  which  it  was  taken,  have  always  been  construed  aa 
giving  to  the  Attorney-General  the  exclusive  authority  to  determine 
the  amount  of  the  compensation  to  be  paid  and  as  making  his  decisiotti 
with  the  proper  certificate  required  by  section  365,  conclusive  on  the 
accounting  officers.    In  this  respect  the  accounts  thus  allowed  belong  to 
that  limited  class  of  claims  over  which  the  accounting  officers  have  no 
discretion  as  to  amounts. 

I  herewith  return  the  resolution. 
Very  respectfully, 

WILLIAM  LAWRENCE, 

Comptroller. 

Hon.  Charles  J.  Folger, 

Secretary  of  the  Treasury. 

In  addition  to  what  was  said  in  the  foregoing  letter  in  regard  to  al* 
lowances  to  attorneys  employed  and  retained  to  assist  the  United  Statei 
District  Attorneys,  it  is  deemed  proper  to  add  the  following: 

The  statute  authorizes  the  Attorney-General  to  "employ  and  retain, 
in  the  name  of  the  United  States,  such  attorneys  and  counselors  at  law 
ivs  ho  may  think  necessary.^  (Rev.  Stat.,  363.)  He  is  the  sole  jadga 
of  t lie  necessity  of  employing  attorneys  and  of  the  number  to  be  empIoyed« 
(Exigency  Case,  3  Lawrence,  Compt.  Dec,  97,  and  cases  there  cited; 
Seaman-Relief  Case,  J(f.,  138;  Yorktown  Centennial  Case,  M.,  141; 
1  Lawrence,  Compt.  Dec.,  2d  ed.,  App.,  ch.  xii,  542.)  Ui>on  the  aama 
principle*  ^^the  amount  of  comiH'nsation,^  stipulated  as  the  statata 
authorizes*  is  conclusive  on  accounting  officers.  Long  usage  has  settlei 
the  question,  that  the  stipulation  of  the  amount  may  be  made  by  liia 
Attorney -General  alter  the  services  are  rendered  (11  Op.  Att<.-Oeai 
435;  10  Id.,  48;  14  Id..  3S4:  15  LL,  1G8.)  In  many  cases  it  would  bt 
imi>ossible  to  stipulate  in  advance  of  the  services.  And  a  constmotioii 
of  the  staitute,  which  would  require  this*  is  forbidden  by  the  role,  that 
<'a)1  h\WB  should  receive  a  sensible  construction"  (United  States  fL 
Kirby,  7  WM.^  486),  and  by  tlie  ru\e^  l\i«^f  the  interpretatioQ  ahoold 
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lean  strongly  to  avoid  abenrd  oonseqnenoes."  (Bishop,  Written  Laws, 
82,  citing  1  Blackst,  Com^  91;  Dwarris,  Stat.,  2d  ed.,  S87.)  The  qnes- 
tioB,  whether,  in  stipnlating  for  compensation,  the  Attorney-General 
nay  indnde  therein  reasonable  and  necessary  expenses  of  attorneys, 
hss  not  yet  been  finally  decided.  Bnt,  if  «o,  the  question,  whether  such 
expenses  are  reasonable  in  amount  or  character,  is  one  open  to  inquiry 
tnd  decision  by  the  accounting  ofitcers.  (1  Lawrence,  Ck>mpt.  Dec, 
2d  ed.,  App.,  ch.  xiL) 

It  has  been  suggested  that  ^Hhe  fees  in  criminal  cases  are  fixed  by 
ifaitace,  and  no  allowance  can  legally  be  made  except  in  accordance 
with  chapter  16,  Fees  of  Title  XIII.  (Rev.  Stat,  U.  S.,  824.)"  Tliese 
fnmsions  relate  to  the  fees  to  be  taxed  iu  favor  of  the  regular  district 
rttomeys,  and  do  not  limit  the  power  to  appoint  and  fix  the  Gomi)ensa- 
Uon  given  by  section  363.  This  latter  section  is  eumulative  as  to  com- 
pensation. Sections  823  and  824  of  the  Revised  Statutes  are  fW>m  the 
act  of  Febmary  27, 1853  (10  Stat,  161,  162),  while  section  363  is  from 
the  act  of  August  2, 1861  (12  Stat.,  285,  sec.  2).  And  it  has  been  said, 
''when  the  legislative  power  professes  to  add  to  the  law,  as  it  does  in 
the  enactment  of  an  afiirmative  statute,  we  cannot  assume  for  it  an  in- 
tention also  to  subtract  Irom  it  while  there  is  any  admissible  rule  of 
interpretation  which,  ap]»iied  to  the  old,  to  the  new,  or  to  both,  will  en- 
ftbleall  to  stand.'*  (Bishop,  Written  Laws,  155;  Hanleastle,  Statutory 
Law,  167;  Potter's  Dwanis,  Stat,  70,  74,  229;  Sedgwick,  Construction 
Stat,  and  Const.  L.,  2d  e<l.,  20,  08  ».) 

It  has  been  further  sui^gested  that  ^^sectiouH  005  aiul  000  of  the  He- 
Tised  Statutes  relating  to  the  District  of  Columbia,  take  away  fhiui  the 
Attorney-General  the  iK>wer  to  apiK>iut  regular  or  |»erniaiuMit  assistants 
to  the  District  Attorney  for  this  District."  The  power  given  by  sec- 
tion 363  of  the  Revised  Statutes  is  cumutatire  iis  to  that  given  in  said 
sections  005  and  006.* 

Treasury  Department, 

First  CampfroUer^s  Office^  April  14,  1HS3. 

SoTE  BT  First  C'omktkollrr. 

*The  act  of  September  24,  17h<j  (1  Stat.,  m,  Miv.  :i5),  pruvifUMl,  that— 

"There  ftfaall  •  *  •  )m»  apiNiintM  a  inoet  p«*rH<ii»,  li»jiriMMl  in  Iho  law,  to  act  an 
Attorney -General  for  th«*  Uiiit«>fi  Stat«*H,  who  nhall  W  nwoni  or  ntliniitMl  t<i  a  faith  till 
aaeation  of  his  oftice :  whoHo  duty  it  Hhall  )m»  to  proiu*('iit<*  uiifl  i'ondtict  all  Hiiitn  in 
tihe  Supreme  Court  iu  which  the  l.*iitt(Ml  StateH  Hhall  he  conct^riUMl,  and  to  ^iw  hm 
•Mce^nd  opinion  n|MMique8tiuiiii  of  law  wh«'nriMiuin*d  hy  tln'  PreHidcnt  of  thi*  Tnitcd 
llalea,  or  when  ref|ne8te4l  hy  the  h«*a(!H  of  any  of  th«>  I)i'partni<>ntH,  tonrhin^  any 
aattcm  that  may  concern  their  l3«*partnii*ntK,  and  Hhall  nrreivr  niirli  roniiM*nsatiou  for 
kiiaernc«a  as  shall  by  law  \te  provided/' 

The  Atfomey-GeDeral  under  this  act  was  nimply  an  officer.  Uo  wan  not  tlie  h^-ad  of 
m BttemUve  I>epar1meni  nntil  ma«le  no  hy  the  act  of  June^-^  H70  {U\  Stat.,  Itr2),  *'to 
ntihliih  the  Department  of  JuHtiie.''  This  latter  act  f;r<'^'  <>*it  "^  prot'eedinj^s  in 
rwn^iiiia  which  preceded  it.  On  the  llHh  of  February,  li^V*,  Mr.  Lnwn*noe,  from  the 
Jidiciary  Committee  of  the  House  of  Kepresentatives,  intrtnluccd  llouhe  Itill  No.  7(>5, 
** to  Mtabliflh  a  Law  Department,"  and  wjide  a  hrwf  speech  I'u  snpiMirt  of  it.  (Cong. 
fflobe,  ToL  67,  metmd  aemioa,  40th  Congnm,  ligTl,  1273),     The  bill  waa  recoiumUled 
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to  the  Judiciary  Committee.  It  was  subseqaently,  at  the  same  session ,  reported  back 
to  the  House  with  an  amendment  in  the  nature  of  a  substitute,  which  was  ordered  to 
be  printed  and  reco'umitted  to  the  same  committee.  (Cong.  Globe,  vol.  67,  2480). 
The  prt  ssure  of  business  was  so  great  that  no  further  action  was  taken  by  Congreai 
on  the  bill. 

The  '*biU  to  establish  (he  Departmentof  Justice/' which  was  reported  to  the  HovM 
of  Representatives  from  the  Committee  on  the  Revision  of  the  Laws,  and  finally  piaoed, 
and  which  became  the  act  of  June  22,  1870  (16  Stat.,  162) — *^An  act  to  establish  Uftd 
Department  of  Justice  " — was  taken  substantially  from  the  bill  introduced  by  Mr* 
Lawrence  ^Ho  establish  a  Law  Department.''  The  '*  bill  to  establish  the  Departmenl 
of  Just  ice  "  was  fully  discussed  in  Congress.  See  speeches  of  Mr.  Lawrence  and  othan, 
Cong.  Globe,  vol.  78,  3037,  3039,  3065-3067. 


IN  THE  MATTER  OF  THE  AUTHORITY  TO  USE  AN  APPROPRIATION  TO  PAT 
EXPENSES  INCURRED  BEFORE  THE  PASSAGE  OF  THE  ACT  MAKING  IT 
—HOWARD  UNIVERSITY  CASE. 


tz 


1.  Under  section  3732  of  the  Revised  Statutes,  the  United  States  cannot  be  snlijeetai 

to  a  liability,  unless  (1)  some  officer  or  person  "is  authorized  by  law"  to  inBor 
it,  or  (2)  there  be  "an  appropriation  adequate  to  its  fulfillment." 

2.  The  same  principle  exists  without  this  section,  which  is  only  declaratory  of  4t 

common  law. 

3.  Under  the  sundry  civil  appropriation  act  of  August  7,  1882  (22  Stat.,  302,331),  at  It 

payment  is  authorized  "  for  repairs  of  buildings  of  the  Howard  University  "  inadt    a 
before  the  act  was  passed. 

The  Revised  Statutes  contain  the  following  provisions : 

"Sec  3679.  No  Department  of  the  Government  shall  expend,  in  aoy 
one  fiscal  year,  any  sum  in  excess  of  appropriations  made  by  Congrett   ' 
for  that  fiscal  year,  or  involve  the  Government  in  any  contract  for  the 
future  payment  of  money  in  excess  of  such  appropriations. 

"Sec.  3732.  No  contract  or  purchase  on  behalf  of  the  United  Statei 
shall  be  made,  unless  the  same  is  authorized  by  law  or  is  under  an  ap- 
propriation adequate  to  its  fulfillment,  except  in  the  War  and  Navy 
Departments,  for  clothing,  subsistence,  forage,  fuel,  quarters,  or  tram* 
portation,  which,  however,  shall  not  exceed  the  necessities  of  the  cur- 
rent year. 

"  Sec.  3733.  No  contract  shall  be  entered  into  for  the  erection,  repaiTi 
or  furnishing  of  any  public  building,  or  for  -any  public  improvemeal 
which  shall  bind  the  Government  to  pay  a  larger  sum  of  money  thaa 
the  amount  in  the  Treasury  appropriated  for  the  specific  purpose. 

"  Sec.  5503.  Every  officer  of  the  Government  who  knowingly  ooil> 
tracts  for  the  erection,  repair,  or  furnishing  of  any  public  bnildingi  Of 
for  any  public  improvement,  to  pay  a  larger  amount  than  the  specofle 
sum  appropriated  for  such  purpose,  shall  be  punished  by  imprisonoiMil 
not  less  than  six  months  nor  more  than  two  years,  and  shall  pay  a  fine 
of  two  thousand  dollars." 

Several  of  the  acts  making  appropriations  for  the  fiscal  year  endinf 

June  30,  1883,  were  not  passed  until  after  the  fiscal  year  commenoed. 

la  order  to  provide  for  the  payment  of  salaries,  and  to  carry  on  the 
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>  operations  of  the  Groveniinent  after  June  30,  1882,  when  pre' 

Hvophations  ceased,  and  until  the  regular  appropriation  acts  s 

»:^tiou  .v^/.        passed,  Congress,  by  joint  resolution  of  June  30,  1882  (22  St 

and  by  others  of  subsequent  dates  (22  Stat.,  389,  390,  392),  e; 
•nd  coDtiuuing  the  provisions  of  the  same,  provided : 

/  -:—  jvr. ..  "  •^That  all  .appropriations  for  the  necessary-  operations  of  the 

^'^  tLt^  i;i  -.  ^^ntwjirfer  existing  Inws  which  shall  remain  unprovided  for  on 
;  ^"  ->:;i>  .:^  -  jgptday  of  June,  eighteen  hundred  and  eighty -two,  be,  and 
'^'  1  Mr.  I.  ^~..     •^'«bj,  continued  and  made  available  for  a  i>eriod  of  twenty  d 

*^  after  that  date,  unless  the  regular  appro])riations  tlier 

^^ed  for  in  bills  now  pending  in  Congress,  shall  have  been  pi 

?**<Je  for  the  service  of  the  fiscal  year  ending  June  thirtieth, 

2^^^^^  a"d  eighty-three ;  and  in  ca«e  the  appropriations,  < 

^rri:i>--  -^'  -  .2^'  hereby  continued,  are  or  is,  insufficient  to  carry  on  the 

'^'  J  HE  i!  -    2?^  operations,  a  sufficient  amount  is  hereby-  appropria 

"'  ■     Zr  •^Jy  money  in  the  Treasury  not  otherwise  appropriated, 

5j^  ^^^  same:  Provided^  That  no  greater  amount  shall  be  € 

^^^foT  than  will  be  in  the  same  proportion  to  the  appropri 

5^  fiscal  year  eighteen  hundred  and  eighty-two,  as  twenty  di 

^•i^  to  the  whole  of  said  fiscal  year:  Provided  further^  Thatt 

^ao  granted  for  continuing  during  the  same  period  the  u 

^k  required  for  public  printing  and  binding,  and  for  all  o 

*'-t:i-i:i-:;f.-      .jWlapeous  objects  embodied  in  the  Sundry  Civil  and  Naval  a] 

^-  "-' •  -    ~  "'2??*  *^^'  ^^  advance  of  appropriations  to  be  hereafter  made 

^^jects:  And  provided  further^  All  sums  exi>ended  under  this 
I?--*  >j  ;.-.  g^charged  to  and  be  deducted  from  the  appropriations  for  lik 
ih^-x.-.r  i  i  _    .-.  gP*'  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  am 


i'it  h'.Ti/.. 


The  act  of  August  7, 1882  (22  Stat.,  302,  331),  "making  ai 
i>io..^:  "ttoug  for  sundry  civil  expenses  of  the  Government  for  the  fii 

SI]  li:  - -1  V.  i^^iidiDg  June  thirtieth,  eighteen  hundred  and  eighty-three,  and 
^^  .*?'^  .^     >.    -•toposes,"  provides  as  follows : 

ri  a  T . .  Li  -.  **  Be  it  e^iacted  by  the  Senate  and  House  of  liepresentatives  of  ti 

<»t  rhr  Tl      -^^te$  of  Am^ica  in  Congress  assembled^  That  the  following 
* '^^'^  •"  -       f^J^  the  same  are  hereby,  appropriated  for  the  objects  herein 
thf  y\  -  -  :-  l^^iMed  for  the  fiscal  year  ending  June  thirtieth,  eighteen  hun< 

^ghty-three,  namely : 


•r  r;i. 


.M 


For  repairs  of  buildings  of  the  Howard  University:    To  be 

J^pairing  the  main  university  building,  Miner  Ilail  and  wii 

I*\^''^'  ^lirke  Hall  (-dormitories,  and  professors'  dwellings  and  rooms 

'^  outbuildings,  to  wit:  The  woo<l  work,  doors,  windows, 
^'•^  and    outbuildings,  fences,  ba^enient-doors,    heating-ai^ 
^       .  Wnmhing  and  drainage;  to  paint  all  the  wood-work,  includin 

.^ '■.',''   •  :   ^*lto  build  new  fence:  and  for  water-supi)ly,  to  be  used  in 

\,  .'   •  -  ^hiction  of  a  wind-mill,  with  reservoir,  laying  inpes,  putting  i 

^all  necessary  attachments,  ten  thousand  dollars." 

Jone  of  the  appropriation  acts  for  the  fiscal  year  ending 
^f  contained  any  appropriation  ''for  repairs  of  building 


«^ii.l 


/■> 


»  ti 


^ 


/  ^ .    .  ^Owanl  University."  • 

id    tu    '    .   ' 


*  See  the  act  of  March  2,  18G7  (14  Stat.,  438),  to  incorporate  the  Howard  I 
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The  account  of  the  treasurer  of  the  Howard  UniverBity  now  in  this 
office  for  settlement  shows  disbursements  since  Augost,  1882,  of  about 
$3,000,  in  making  payments  for  repairs  of  buildings  of  the  Uniyersitjy 
made  in  July  and  August,  1882,  before  the  Sundry  Civil  appropriatiOB 
act  of  August  7, 1882  (22  Stat.,  302,  331),  was  passed. 

The  question  is  thus  presented,  whether  the  treasurer  of  the  Howard 
University  could  use  money  appropriated  by  this  act  in  paying  for  re- 
pairs made  before  it  was  passed. 


Decision  by  William  Lawbence,  First  Comptroller: 

Eepairs  were  made  on  buildings  of  the  Howard  University  during 
July  and  August,  1882,  and  prior  to  August  7, 1882.  There  was  no 
law  which  authorized  these  repairs  to  be  made,  nor  was  there  a^ 
appropriation  adequate  to  the  fulfillment  of  the  contracts  for  snoh 
repairs  when  made.  Without  any  statute  on  the  subject,  the  United 
States  would  not  be  liable  for  expenses  so  incurred,  and,  in  addition  to 
this,  section  3732  of  the  Revised  Statutes  expressly  declared  that  no 
such  contract  should  be  made  under  the  circumstances  stated.  Tha 
Joint  Besolntion  of  June  30, 1882  (22  Stat.,  348),  only  continued  appro- 
priations  made  by  '< existing  laws" — ^laws  existing  on  June  30,  1888. 
There  were  no  '^ existing  laws"  as  to  such  repairs. 

The  only  question  which  remains  is,  whether  the  act  of  Angost  7| 
1882  (22  Stat.,  302,  331),  appropriates  money  to  pay  expenses  previously 
incurred  for  these  repairs.    It  is  clear  that  it  does  not. 

1.  This  act  is  retroactive  in  some  respects  as  to  salaries.  (Appropria- 
tion-Extension Case,  3  Lawrence,  Compt.  Dec,  216.)  But  it  requires 
clear  language  to  make  a  statute  operate  retroactively,  and  there  is  none 
such  in  the  act  of  August  7,  1882,  to  make  it  apply  to  the  expenditures 
now  in  question.  On  the  contrary,  it  declares,  as  to  the  appropriation 
for  repairs,  that  it  is  ^'  to  be  used  in  repairing  the  main  university  build- 
ing" in  a  mode  specified.  This  looks  to  future  repairs — not  to  those 
already  made. 

2.  This  construction  should  be  adopted,  also,  because  Congress,  by 
the  Joint  Resolutions  referred  to,  extended  previous  appropriations 
without  making  or  authorizing  new  or  additional  ones.  This  showSi 
that  it  was  not  intended  to  provide  for  expenditures  of  a  character 
difterent  from  those  previously  existing,  until  the  regular  appropriation 
acts  should  be  parsed. 

In  what  has  been  said  it  is  not  intended  to  limit  the  efifect  of  ^^dsji 
ciency^  appropriation  acts.  Such  acts  frequently  make  appropriations 
to  pay  salaries  due  in  pursuance  of  law,  and  to  meet  expenses  previously 
incurred  by  express  authority  of  law,  for  which  there  is  no  adequate 
appropriation,  as  well  as  to  pay  salaries  to  become  due  and  to  meet 
expenses  to  be  incurred  after  the  passage  of  the  acts. 

J.  It  may  be  urged,  that  the  repairs  having  been  made  without 
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q^ptopriatioiii  did  not  ^involTe  the  Gevemment''  In  any  liAbility)  ftnd 
hnaei  tlml  fliere  to  BO  Yiolfttian  of  seetioii  3679  of  the  Beviaed  Stetatos, 
ad^  diat,  aftor  tlie  ftppropriafton  wma  made,  ih^ 
and  llniB  m  fiftbiH^  oieftted,  to  pay  which  the  approprimtion  mmj  be 
pnpeily  applied.    To  thia  there  ure  abondaDt  objeetioiia. 

a.  Tiie  Impropriation  aet  ia,  by  ita  terma,  applicable  only  to  repaira 
tmrnfter  made.  It  doea  not  give  authority  to  any  peraon  to  rmH/)f  or 
§eKfi  what  hm$  km  done.  It  givea  authority  to  make  repaira  im^tmro 
only.  No  other  atatnte  givea  authority  to  ratiiy  or  aocept  what  haa 
boan  done. 

I.  Section  9079  of  the  Beriaed  Btatntea  prohlbita  thia.  The  repaira 
■aat  have  been  made  by  vlrtne  of  a  contracti  ezpreaa  or  implied.  If 
ftare  could  be  any  liability  fbr  paymenti  it  would  have  been  created  by 
tet  eontraet  iHiich  required  ^/kimre  pmmtmL^  Thia  aeetion  makea 
ttpai  crvofy  ^  contract,''  which  undertakea  to  ^  involve  the  Oovemmen  t '^ 
la  a  liability  ^fbr  the  ftature  payment  of  money  in  ezceaa"  of  appropri* 
aUMa  already  made.  It  ia  well  aettled,  that  no  claim  or  right  of  aetioui 
ma  aiiae  oat  of  an  unlawftil  contract.  (Leggett'a  caaCi  2  Lawrence, 
Onpt  I>ee.,  3d  ed.,  8B2).    Bee  Bev.  Stat,  8690. 

a  Thia  mode  of  attempting  to  fix  a  liability  on  the  United  Statea 
wnald  be  a  dear  ^ fraud  upon  the  atatutea,"  which,  upon  wellaettled 
prindplea,  cannot  be  tolerated.  (Hardcaatle,  Statutory  Law,  24;  Sedg* 
viek,  Conatruction  Stat.,  and  GoDst.  L.,  74.) 

The  vouchers  for  payment  of  expenses  incarred  in  making  repairs 
prior  to  August  7, 1882,  will  be  disallowed. 

Trxasuby  Depabticent, 

Firgt  Comptroller^i  Office,  April  20,  1883. 


HTHE  MATTER  OF  THE  AUTHORITY  OF  THE  CHIEF  OF  ENGINEERS  AS 
8UPEEINTENDENT  OF  PUBLIC  BUILDINGS  AND  (ROUNDS  IN  THE  DIS- 
TRICT OF  COLUMBIA  TO  FURNISH  THE  COMMISSIONER  OF  FISH  AND 
FISHERIES  WITH  AN  OLD  FENCE  IN  EXCHAN(;E  FOR  A  NEW  ONE  TO 
BE  ERECTED  BY  THE  LATTER  OFFICER.— EXCHANGE-PROPERTY  CASE. 


L  Hmtb  im  no  law  whielt  anthorizM  a  public  officer  to  nrhnnge  old  material  for  n«w 


1  Old  waturial  may,  in  proper  eaeet,  be  told,  bat  the  "proceeds  of  •ales''  must  gen 
«aUy  be  diepoted  of  in  accordance  with  the  proviaiona  of  teotione  3617  and  3618 
of  the  Beriaed  Statnteay  aa  the  latter  aeetion  ia  amended  by  the  act  of  Febmary 
tl,  1877  (19  But.,  949). 
1  TIm  opinkm  of  the  Attorney-General  of  Jane  93,  1877  (15  Op.  Att.-Oen.,  322),  cited. 
4.  flwUoii  3S18  of  the  Rerlaed  Btatntea,  aa  amended,  applies  only  to  tatft  of  property, 
iaol  to  original  anppliea  trmmqfmred  from  one  Exeoative  Department  to  another, 
■0i  1b  azoaM  of  the  appropriation  of  either. 


The  Joint  Beiolatioo  of  Congress  of  Febmaiy  0, 1871  (16  Stat..,  S04*, 
ior.  SUt^  4300^  ^^^^Jf  Batboiixed  the  appointmeut  of  a  CommissioiiQi 


120  First  Comptroller's  Office^  Treasury  Department. 

of  Fish  and  Fisheries  charged  with  the  duty  of  prosecuting  InYestiga- 
tions  and  inquires  on  that  subject.  The  person  appointed  is  a  civil  ixOkm 
cer  of  the  United  States,  but  not  connected  with  either  of  the  Executive 
Departments.  The  Commissioner  occupies  certain  grounds  with  caip 
ponds  in  Washington  City  for  prosecuting  investigations.  In  a  letter 
of  April  11, 1883,  to  the  First  Comptroller,  he  states,  that  ^Mt  becomes 
necessary  to  enclose  a  portion  of  these  grounds  with  an  iron  fence,  the 
expense  of  which  will  probably  amount  to  several  thousand  dollars." 

The  Chief  of  Engineers  has  charge  of  certain  public  buildings  and 
grounds  in  the  District  of  Columbia,  under  regulations  prescribed  by 
the  President  through  the  War  Department  (Bev.  Stat.,  1797.)  This 
officer  desires  ^*to  replace  the  iron  fence  enclosing  the  triangle  reserva- 
tion at  the  corner  of  Pennsylvania  Avenue  and  Fourteenth  Street  in 
Washington  City  by  chains  and  posts.  He  ofifers  to  exchange  the 
present  fencing  for  a  fencing  such  as  he  proposes  to  use,  and  which  will 
cost  not  exceeding  $1,100." 

The  Commissioner  of  Fish  and  Fisheries  inquires  in  his  letter  afine* 
said,  '<  whether  an  account  of  the  Fish  Commissioner  for  the  construe* 
tion  of  a  fence  to  replace  the  one  in  question  would  be  accepted  by  thi» 
auditing  officers  of  the  Treasury  Department;  the  understanding  being 
that  it  represented  the  cost  of  a  much  more  expensive  fence  needed  and 
obtained  by  the  Commissioner  by  the  transfer." 

The  sundry  civil  act  of  March  3, 1883  (22  Stat.,  614),  appropriateS| 
^'  for  construction  and  repair  of  iron  fences,  five  hundred  dollars,"  to  be 
expended  under  the  direction  of  the  Chief  of  Engineers.  GThe  same  act 
(22  Stat.,  628)  appropriates  ^^for  the  maintenance  of  carp  ponds,"  $30,000 
to  be  expended  under  the  direction  of  the  Commissioner  of  Fish  and 
Fisheries.    The  carp  ponds  require  the  fence  above  mentioned. 


Opinion  by  William  La.wrenoe,  First  Comptroller. 

The  arrangement  proposed  is  not  authorized  by  law.  The  Chiet  of 
Engineers,  as  Superintendent  of  Public  Buildings  and  Grounds  in  the 
District  of  Columbia,  is  siuthorized  to  sell  "old  material" — any  fence 
no  longer  needed — but  is  required  by  express  statute  to  cover  the  pro- 
ceeds  *'  into  the  Treasury  as  miscellaneous  receipts. "  (Rev.  Stat,  3617| 
3618).  He  can  sell  any  such  fence  to  the  Commissioner  of  Fish  and  Fish* 
eries  for  money, but  cannot  use  the  proceeds;  for  this  latter  would  be  an 
indirect  mode  of  increasing  the  appropriation,  or  rather  the  sum  of 
money  to  be  expended  by  him.  The  appropriation  "  for  construction  and 
repair  of  iron  fences"  under  his  control  for  the  entire  District  for  the 
fiscal  year  ending  June  30,  1884,  is  only  $500.  If  he  could  make  the 
arrangement  proposed,  he  would  secure  fencing  costing,  as  estimated} 
$1,100,  and  have  the  ai)propriation  of  $500  besides. 
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A  qaestion  flomewhat  Bimilar  was  considered  by  the  Attomey-Cten- 

Jane  23, 1877  (15  Op.  Att.-Gen.,  322). 
The  praposed  amngement  is  anauthorized.* 

IBSASUST  DSPABTXENTi 

Fim  CamptroUer'9  Office^  April  21, 1883. 


Ion  BT  FiasT  CoatrrsoLLSR. 

*Li  the  "Fkoeeedfl  of  Sales  CMe"  (3  Lawrence,  Compt.  Deo.,  46)  the  opinion  of 
fta  flnt  Comptraller  of  May  13, 1879,  is  poblished,  in  which,  referring  to  the  act  of 
Msj  8, 18»  (17  Stftt.,  83,  Sec.  5),  now  section  3618  of  the  Revised  Stotntes,  the  Comp* 
Mkr  says,  this  act  '*  applies  to  all  kinds  of  property,  old  or  new,  condemned  or 
■awndwiiiied,  with  esrtain  exceptions  contained  in  the  second  sentence,  and  to  sales 
l(f  cos  department  or  borean  to  another.'' 

The  act  of  May  %  ISTSi  applies  to  *'  all  proceeds  of  salst  of  old  material,  condemned 
lilies^  snppliea,  or  other  pablic  property  of  any  kind.''  The  opinion  referred  to  and 
fta  einnlar  of  July  9, 187^  issued  by  the  Secretary  of  the  Treasary  in  pnrsuanee 
ftMcsf  (lor  which  see  3  Lawienee,  Compt.  Dec.,  47)  bare  been  uniformly  recognised 
as  eoRcet  and  in  Ibiee.  Bat  it  is  important  to  notice  that  they  apply  only  to  salss. 
It  has  been  the  practice  of  the  Treasnry  Department  for  many  years  "  to  obtain  from 
ttft  Ordnance  Borean  of  the  Nary  Department,  each  heavy  ordnance  and  ordnance 
ilHiS  as  are  reqnired  in  the  armaments  of  Revenae  Marine  Teasels,  and  to  reimbnrse 
tts appropriation  lor  ordnance  (Navy  Department)  with  the  coet  value  of  such  stores, 
Iwaiftinlng  the  money  on  the  books  of  the  Department  Ihmi  the  appropriation  for  the 
Bsnme  Marine  Service."  This  is  fnlly  authorised.  There  is  no  '*  legal  obstacle  to 
Ihi  nimbanenient  by  the  usual  transfitr  to  the  appropriation  for  the  Navy  Depart- 
Mot  from  the  appropriation  for  the  Revenue  Marine,  of  the  coat  of  all  articles  as 
■aj  be  Ihmished  by  the  Navy  to  be  used  on  the  Revenue  Cutters."  No  statute  in- 
tKfBres  with  this. 

Section  3678  of  the  Revised  Statutes  provides,  that  "all  Humn  appropriated  for  the 
nnons  branches  of  expenditure  in  the  public  Hervice  nliall  be  applied  solely  to  the 
•Ijeets  for  which  they  are  respectively  mado,  and  for  no  oth<*rH.'*  And  it  has  been 
ptoperly  sai<l,  that  '*the  effect  of  this  provision  is  to  make  unlawful  tho  diversion  of 
fiiods  appropriated  for  one  object  of  expenditure  to  suDther  object  of  exp4Miditun\  It 
forbids  an  appropriation  for  any  puriKwic  tu  Imi  thus  enlarged  bovond  tlio  amount 
thereof  as  fixed  by  Conp-ess.** 

*'Wbere  appropriations  nisde  for  diflferent  (lepnrtmentH  nn*  np|ilirn1>le  to  the  Hsme 
objects  of  expenditure  (e.  g.,  the  same  kind  of  HuppIieH)  it  may  often  W  advantageous 
to  the  public  service  and  in  the  iuterent  of  economy  for  one  department  to  avail  itself 
of  resources  and  facilities  at  the  command  of  another  department  in  ohtaining  the 
mpplies  needed;  and  in  the  abnence  of  any  statute  forbidding  it,  I  perceive  n<»  ol>- 
jeetion  to  such  a  course.  Shonld  one  department  n^ceive  in  thin  way  from  niiother 
dqisrtment  sup|>lies  which  are  within  the  m'o]>e  of  appnipriationH  hehmging  t4i  eaeh, 
Inbmit  that  a  rfimbyr$emenf  of  the  a]>propriatioii  of  the  one  department  fr«>m  the 
sppropriatiou  of  the  other,  of  the  cost  of  such  HupplieH,  would  not  viol»t«>  the  pnwis- 
ions  of  said  section  3678.  This  couhi  not  he  reganled  as  a  diverMiun  of  fundH  fnun  one 
object  of  expenditure  to  another  which  is  inhihiteil  hy  that  miction;  Hlnce  the  case 
sqvposes  that  the  supplies  are  a  legitimate  object  of  ex|>enditan^  for  either  appropri- 
stion.  Nor  would  the  appropriation  of  the  department  liirniMhing  the  supplien  i>e 
hereby  enlax^ged.  Such  reimbursement,  indeed,  implies  the  contrary* — being  the  re- 
ihadittg  of  what  was  previously  taken  from  that  appropriation  in  the  manufacture 
or  purchase  of  the  supplies  furnished." 

Neither  does  section  3618  of  the  Revined  Statutes  prohibit,  or  interfere  with,  the 
fiaetice  which  has  prevailed.  As  to  this  section,  it  has  been  properly  said,  that 
"whevs  articles  are  manufactured  or  purrhaMcd  by  one  branch  of  the  public  service 
ander  an  appropriaiiao  msde  far  tbst  purpoae,  Mnd  mre  aAerwarda,  on  the  ground 
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of  adminiBtrative  expedienoy,  transferred  to  another  branch  of  the  seryioe,  the  latter 
thereupon  reimbursing  the  appropriation  of  the  former  with  the  cost  of  the  articlea 
out  of  an  appropriation  applicable  to  the  manufacture  or  purchase  thereof,  iku  (r»M- 
aoHon  is  not  a  Bale,  either  according  to  the  ordinary  or  legal  signification  of  that  term. 
It  is  nothing  more  than  a  transfer  of  the  custody  and  use  of  the  property  and  conse- 
quent accountability  for  the  same,  accompanied  by  a  transfer  of  the  cost  thereof  from 
one  appropriation  to  another  within  the  scope  of  either  of  which  the  expenditore  may 
properly  come.  The  ownership  (a  transfer  of  which  is  an  inseparable  element  in  a  sale 
of  property)  remains  unchanged.  Section  3616  extends  only  to  such  oases  as  relate  to 
''prooeeds  of  sales'' — receipts  which  are  in  the  nature  of  reyeone,  belonging  to  no 
appropriation,  and  not  available  for  expenditure  without  authority  from  Congress. 
See  the  opinion  of  the  Attorney-General  of  December  20,  1882. 

Attorney-General  Pevens,  in  his  opinion  of  June  23, 1877  (15  Op.  Att.-Gen.,  382, 323), 
above  referred  to,  says: 

'<  It  may  often  happen  that  by  the  Judicious  use  of  old  material  in  exchange  to 
necessary  machinery  more  advantagKOus  contracts  may  be  made  than  in  any  other 
mode;  yet  I  am  not  prepared  to  say  that  such  contracte  are  authorised  by  law.  It 
has  been  the  intention  of  Congress,  as  manifested  by  the  statutes  (except  in  eertidn 
cases  sp*  cifically  named;,  to  require  that  the  proceeds  of  old  material  which  is  sold 
should  be  covered  into  the  Treasury  and  thus  accounted  for.  Althongh  sach  ex- 
changes may  often  be  conducted  to  advantage,  yet  Congress  has  deemed  it  better,  as 
a  rule  of  business,  to  prescribe  that  the  officer  having  charge  of  old  material  slioiili 
dispose  of  and  account  for  it  as  such,  and  afterwards  make  the  purchase  of  snch  new 
material  as  he  requir<  d  out  of  the  specific  appropriation  for  that  pnrpoee.'* 

And,  after  quoting  sections  3618  and  3672  of  the  Revised  Statutes,  he  further  says: 

''  These  sections  contemplate  that  t  here  will  be  sales  of  old  material  necessarily  made 
in  the  various  Departments  of  the  Government  other  than  those  included  within  tte 
exceptions.  For  the  mode  in  which  such  sales  shall  be  conducted — whether  by  ad* 
vertisement,  at  public  auction,  or  otherwise — no  specific  provision  is  made.  In  thsM 
respects  the  sales  are  left  to  the  discretion  of  the  officer  having  charge  of  such  <dd 
material.  But  it  is  required  that  when  such  sales  are  made  the  proceeds  shall  be  oov- 
ered  into  the  Treasury  on  account  of  '  proceeds  of  Government  property,'  and  thai 
a  detailed  statement  of  them  shall  bo  thereafter  made." 
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n  THE  lUTTEH  OF  ABVAHCES  OF  PUBUC  MONEYS  TO  SPECIAL  DI8. 
BUBSOrO  AGENTS.— SPECIAL  DISBURSING  AGENTS'  CASE. 


L  BMtftn  aSIS  of  ttM  B^TlMd  StoiatM  MthotisM  ftdTMMM  of  pablie  IIIOII67,  n^ 
"to  the  disbnisiiig  oflloen  of  the  GoTenunenty"  bat  also  to  ''tpecial  agoatii 
•    •    •    elMfigod  with  the  disbnneaient  of  pnbllo  moneye.''    (Ber.  Stot,  9614.) 

1  The  Seentarj  of  the  T^eenry  oMmot  lAwftaUy  grant  an  aeeonntoble  warrant  to 
eivaaeo  oMiaej  to  be  diebmnd  bj  any  penon,  mle»  It  appean  by  proper  otI- 
deaee  that  eoeh  pereon  has  lawAil  authority  to  leeeiTo  eaeh  adTaaee. 

t  WhM  an  oAeer  or  agent  ie  appointed  to  pertem  a  apedfled  doty,  aad  la  alao  re- 
qaiied  to  diabmae  pnblio  money  to  carry  ont  the  porpoaea  of  hia  appointment  aa 
laeh  oOeer  or  agents  aa  aeeoontable  warrant  cannot  properly  imoe  in  hia  fhrori 
nnlaaa  ha  pteaento  ertdenee  that  he  ia  a  "  apecial  agent,  •  •  •  charged  with 
tha  diibniaimiMl  of  pablic  moneya.* 


The  legiabitiTe,  execatiFe,  and  Jadicial  appropriatioo  act  of  Aagoat 
^  18S2  (23  Stat,  247),  after  making  numerons  appropriations,  makes 
oOerSy  as  follows : 

<*OsmBAL  Land  Qffiob.— For  the  Commissioner  of  the  Genera^ 
Liad  Offloei  foor  thoosand  dollars ;  chief  clerk,  two  thousand  dollars ; 
bw  clerk,  two  thousand  dollars;  recorder,  two  thoosand  dollars;  tkree 
mtfederM  of  Murvq^a-general  and  district  land  offices^  to  be  appoint^  fry 
tie  Secretary  of  the  Interior ^  at  two  thoueand  dollars  each;  three  principal 
derks,  at  one  thousand  eight  handred  dollars  each ;  thirty-two  clerks 
of  class  fonr ;  forty  clerks  of  class  three;  fifty- two  clerks  of  class  two; 
Ifty-two  clerks  of  class  one ;  twenty-seven  clerks  at  one  thousand  dol- 
hn  each;  and  forty-eight  copyists  at  nine  hundred  dollars  each;  eight 
assistant  messengers;  twelve  laborers;  and  six  packers,  at  seven  hun- 
dred and  twenty  dollars  each ;  in  all,  three  hundred  and  sixty-six  thou- 
sand four  hundred  dollars. 

•  •  •  •  •  •  • 

"  For  diagrams,  parchment  paper  for  land-patents,  furniture  and  re- 
pairs of  the  same,  miscellaneous  items, /or  the  actual  expenses  of  inspeet- 
9n  vfhile  on  duty  and  of  clerks  detailed  to  investigate  fraudulent  land-en- 
f!nes^  trespasses  on  the  public  landSj  and  oases  of  official  misconduct^  and 
for  advertising  and  telegraphing,  thirty  tbousanudoUars.^ 

John  O.  Evans,  having  been  appointed  inspector  under  this  act,  exe- 
eoted  a  bond  in  the  usual  form  February  23, 18S3,  with  sureties  dul j 
approved  by  the  Secretary  of  the  Interior  March  16, 18S3,  and  with  a 
condition  as  follows: 

^^The  condition  of  the  foregoing  obligation  is  such,  that  whereas  the 
Seeretary  of  the  Interior  has  appointed  the  said  John  G.  Evans  to  be 
an  ioapector  of  surveyors-general  and  district  land  offices  by  commis- 
son  dated  February  5, 18S3,  and  said  John  G.  Evans  has  accepted  said 
q^pointment;  Sow^  therefore,  if  the  said  John  G.  Evans  shall,  at  all 
times,  during  his  holding  and  remaining  in  said  office,  carefully  dis- 
charge the  duties  thereof,  and  faithful^  disburse  all  public  moneys^ 
and  honestly  aeooonA^  witboat  /haad  or  delay ,  for  the  same  and  fot  a\\ 
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public  funds  and  property  which  shall  or  may  come  into  his  hands,  then 
the  above  obligation  to  be  void  and  of  no  effect;  otherwise  to  remain 
in  full  force  and  virtue." 

Two  other  insx)ectors  were  appointed  and  gave  bonds  in  like  manner. 

The  Acting  Deputy  First  Comptroller,  by  letter  of  March  24, 1883, 
advised  the  Secretary  of  the  Interior  that  section  3614  of  the  Revised 
Statutes  requires  that  the  bonds  should  designate  the  inspectors  as 
special  disbursing  agents — "special  agents,  •  •  •  charge^d  with  the 
disbursement  of  public  moneys"  appropriated  for  salaries  and  exx>ense8 
of  inspectors — and  also  advised  him  that  said  officers  be  directed  to 
execute  bonds  in  accordance  with  said  section  before  any  further  ad- 
vance of  public  money  to  them. 

The  Secretary  of  the  Interior,  by  letter  of  April  9, 1883,  to  the  Secre* 
tary  of  the  Treasury  on  the  subject,  referring  to  section  3614  of  the  Be* 
vised  Statutes ,  say s,  "I  find  it  very  clearly  expressed  therein  that  the 
special  agents  of  this  Department,  who  may  be  charged  with  the  dis- 
bursement of  public  moneys,  shall  give  bond  in  such  form  and  with 
such  security  as  the  head  of  the  Department  shall  approve  •  •  •, 
The  bonds  in  question  are  in  the  form  usually  required  of  bonded  of- 
ficers in  this  Department ;  it  is  believed  that  the  form  is  appropriate 
and  sufficient."  This  letter,  which  requests  the  opinion  of  tte  Secre- 
tary of  the  Treasury,  was  informally  referred  by  him  to  the  First  Oomp- 
troiler  for  consideration. 

Opinion  by  William  LAvnRENCB,  First  Comptroller: 

There  seems  to  be  no  real  difference  of  opinion  on  the  subject-matter 
above  referred  to.  The  Secretary  of  the  Interior  is  the  sole  judge  of 
the  form  of  bonds  given  under  section  3614  of  the  Revised  Statutes j  and  of 
the  sufficiency  of  the  sureties  therein.  But  no  person  can  give  a  bond 
under  this  section,  except  "special  agents,  •  •  •  charged  with  the 
disbursement  of  public  moneys."  This  seems  to  be  the  view  presented 
by  the  correspondence  above  referred  to.  It  follows,  that,  before  ad- 
vances of  public  money  can  be  made,  as  in  this  case,  it  must  appear  by 
some  proper  evidence  that  the  person  to  whom  it  is  to  be  advanced,  is,  as 
the  statute  says,  a  "  special  agent,  »  •  »  charged  with  the  disburse- 
ment of  public  moneys."  Ko  other  agent  is  required  to  give  such  bond. 
These  views  are  supi)ort.ed  by  the  following  considerations: — 

Section  3648  of  the  Revised  Statutes  provides  as  follows: 

"2^0  advance  of  public  money  shall  be  made  in  any  case  whatever. 

•  •  ♦  It  shall,  however,  be  lawful,  under  the  special  direction  of 
the  President,  to  make  such  advances  to  the  disbursing  officers  of  the 
Government  as  may  be  necessary  to  the  faithful  and  prompt  discharge 
of  their  respective  duties,  and  to  the  fulfillment  of  the  public  engage- 
ments." See  Rev.  Stat.,  3620;  Act  of  February  27,  1877, 19  Stat.,  249; 
15  Op.  Att.-Gen.,  288,  303. 

If  this  section  (3648)  should  be  construed  literally^  it  would  only 
Butborize  advances  of  public  money  to  ^^  diBtoumn^  ojlcer^."    There  are, 
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however,  dieborsiDg  cbrfa,  iulmr$ing  agemiij  and,  as  section  3614  of  the 
BeTiaedStatntes  Bays,'' special  agents,  •  •  •  who  may  be  charged 
with  the  disbursement  of  pablic  moneys."  The  word  "offloers,"  in  sec- 
tion 3648,  may  pnyperly  be  constmed  to  include  all  officers,  derks,  and 
agents  lawftiUy  authorised  to  disburse  public  money. 

The  Piesident  has  made  the  necessary  orders  authorising  advances 
of  public  money  to  all  such  officers,  clerks,  and  agents.  (1  Lawrence, 
Compt.  Dec^  2d  ed.,  app.,  ch.  xv.,  639.) 

Heada  of  Departments  are  expressly  authorised  to  appoint  certain 
diiborsiug^officers,  clerks,  and  agents.  (Otto^s  caae,  3  Lawrence,  Compt. 
Dec,  296.) 

Heads  of  Departments  also  have  incidental  authority  in  many  cases, 
in  carrying  out  the  purposes  of  apfrapriaiian  aeto,  to  appoint  agents,  or 
qwdal  agents,  to  perform  duties  having  no  connection  with  the  dis* 
bsxaeBent  of  public  money.  (Bev.  Stat.,  183;  4  Op.  Att-Oen.,  248; 
Swsmp-Laiid  Case,  2  Lawrence,  Compt.  Dec,  2d  ed.,  136.)  They  have 
eqasOy  incidental  anthonty  under  many  appropnation  acts  to  add  to 
the  duty  of  such  special  agents  the  further  duty  of  acting  as  '^  special 
agmts,  •  •  •  charged  with  the  disbursement  of  public  moneys.'' 
(Bev.Ettat^  3614;  Swamp- Land  Case,  2  Lawrence,  Compt  Dec,  2d  ed., 
13t;  Crowley's  Case,  3  Lawrence,  Compt  Dec,  434.)  It  cannot  be 
doQbted  that,  in  some  caees,  they  may  appoint  '<  special  agents,  •  •  • 
duurged  with  the  disbursement  of  pablic  moneys,"  and  with  no  other 
itity.  In  view  of  the  practice,  prevailing  from  an  early  i>erio<l  of  the 
Government,  by  which  heads  of  Departments  appointe<l  special  agents 
far  various  purposes,  sometimes  adding  to  their  other  duties  the  duty 
of  disbursing  public  money,  and,  in  other  cases,  appointing  them  for 
file  latter  purpose  only,  section  3614  of  the  Ite vised  Statutes  provides 
IB  follows: 

^Whenever  it  becomes  necessary  for  the  head  of  any  Department  or 
oAoe  to  employ  special  agents,  other  tlian  oiHcern  of  the  Army  or  Navy, 
who  may  be  charged  with  the  disbursement  of  public  moneys,  such 
ifents  shall,  before  entering  a]>on  duty,  ^ive  bond  in  such  form  and 
vith  such  security  as  the  head  of  the  Department  or  oflice  emi>loying 
them  may  approve.^ 

This  section  does  not  give  the  power  to  appoint  a  s|)ecial  agent,  either 
to  disburse  money,  or  for  other  puri)oses,  but  it  recognizes  the  existence 
of  soch  power  under  other  statutes,  and  requires  such  agent,  pn>vided 
he  be  one  ^*who  may  be  charged  with  the  disbursenu^nt  of  public 
aoneys,"  to  ^^give  bond  in  such  form  and  with  such  st^eurity  as  the  head 
of  the  Department    •    •    •    employing    •    •    •    [him]  may  approve.'' 

Section  248  of  the  Revised  Statutes  provides  that  '^the  Secretary  of 
flie  Treasury  •  •  •  shall  grant,  under  the  limitatii>ns  herein  estab- 
fished  *  *  *  all  warrants  for  moneys  to  be  issued  from  tlio  Treasury 
is  pnrsuance  of  appropriations  by  law."  Section  li69  declares  that 
''it  shaU  be  the  duty  of  the  First  ComptroUer    *    *    *    to  counter- 
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sign  all  warrants  drawn  by  the  Secretary  of  the  Treasury,  which  shal 
be  warranted  by  law.'' 

Advances  of  public  money  to  disbursing  officers  or  agents  are  thus 
made  by  "accountable  warrants,"  granted  by  the  Secretary  of  the 
Treasury,  and  countersigned  by  the  First  Comptroller.  But  it  most 
be  manifest  that  the  Secretary  of  the  Treasury  cannot  lawfully  grant 
an  accountable  warrant,  nor  the  First  Comptroller  lawfoUy  coanter* 
sign  it,  except  in  favor  of  an  officer,  clerk,  or  agent,  lawfully  authoiiced 
to  disburse  public  money. 

Under  the  act  of  August  5, 1882  (22  Stat.,  247),  the  Secretary  of  the 
Interior  is  authorized  to  appoint  "  three  inspectors  of  surveyors-general 
and  district  land  offices."  In  their  character  as  inspectors  their  duty  is, 
under  the  direction  of  the  Secretary  of  the  Interior,  to  inspect  the  cfg^ 
ces  of  surveyors-general  and  district  land  offices.  Neither  this  statute  nor 
their  appointment  simply  as  inspectors  charges  them  with  any  duty  to 
disburse  public  money.  The  same  section  of  the  statute  which  author* 
izes  their  appointment  appropriates  compensation  for  "copyistSy'' 
(laborers, "  and  "  assist>ant  messengers."  These  latter  are  also  appointed 
by  the  Secretary  of  the  Interior  (Rev.  Stat.,  169) ;  but  no  statute  au- 
thorizes them  to  disburse  public  money.  If  a  requisition  should  be  made 
upon  the  Secretary  of  the  Treasury  for  an  advance  of  public  money  to 
a  copyist,  laborer,  or  assistant  messenger  for  disbursement,  he  could  not 
lawfully  grant  a  warrant  for  that  purpose,  nor  could  the  First  Comp- 
troller lawfully  countersign  it.  No  such  warrant  could  lawfully  be 
granted  or  countersigned  in  favor  of  *^  inspectors  of  surveyors-general 
and  district  land  offices,"  acting  simply  in  their  character  as  such,  and 
without  any  evidence  of  authority  to  receive  or  disburse  public  money, 
because,  as  such  inspectors.,  they  would  have  no  authority  to  disburse 
any  money. 

Each  inspector  could  be  paid  his  (1)  salary  and  (2)  expenses,  on  ac- 
counts rendered  against  the  United  States  to  the  i)roper  auditing  offi- 
cer, on  which  a  balance  could  be  certified  by  the  First  Comptroller,  and 
on  this  a  warrant  for  payment  might  issue  (Rev.  Stat.,  248,  269,  277, 
456 ;  Otto's  case,  3  Lawrence,  Compt.  Dec,  302) ;  or  the  Secretary  of 
the  Interior  may  promote  the  convenience  of  the  public  service  by 
charging  the  person  who  is  inspector  with  another  duty  totally  distinct 
from  that  of  iu8i>ecting  the  offices  of  surveyors-general  and  district  land 
offices,  to  wit :  that  of  disbursing  the  money  appropriated  to  pay  salaries 
o/said  ^^  inspectors  of  surveyors  general  and  district  land  offices^^  and  of 
disbursing  money  appropriated  to  pay  "  the  actual  expense-s  of  [said] 
inspectors  while  on  duty.'' 

Section  3614  of  the  Revised  Statutes  requires  that  "such  agents,"  that 
is,  those  "charged  with  the  disbursement  of  public  moneys,"  shall  give 
bond.  The  inspectors  in  their  capacity  simi)ly  as  such  cannot  give  any 
bond. 

It  18  true  that  the  Secretary  of  the  Interior  is  to  approve  the  bond 
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<*iB  smdi  fimo  mad  with  snoh  Meorlty  "  m  he  may  deem  proper.  Bnt 
i  1ft  to  be  the  bond,  not  of  an  inspector  merely,  but  of  a  *<  special  agent, 
*  *  *  charged  with  the  disbarsement  of  pablic  moneys."  (Rev. 
Blat,  3614.)  This  special  agent  may  be  the  same  person  who  is  in- 
qnotor,  bat^  if  so,  he  acts  in  two  distinct  capacities.  The  doty  of  dis- 
tauiiag  pablic  money  should  be  charged  upon  the  **MpeeM  ageni^  with 
IB  aneh  written  formality,  as  his  appointment  constituting  him  ^  {a- 
ftttor."  The  evidence  of  his  anthority  to  disburse  public  money  should 
be  famished  to  the  Secretary  of  the  Treasury,  and  the  bond  should  in 
mbstanoe  recite  such  authority,  or  it  cannot  be  the  bond  of  a  *^  special 
agent,  •  •  •  charged  with  the  disbursement  of  public  moneys" 
iBpropriated  by  the  act  of  August  5, 1882,  to  pay  salaries  of  ^<  inspectors 
«f  aorveyoni-general  and  district  laud  offices"  and  *Hhe  actual  expenses 
«f  [said]  inspectors  while  on  duty."  The  recital  in  the  bond  approved 
\^  the  Secretary  of  the  Interior,  that  the  principal  obligor  therein  is  a 
9Muil  agent  charged  with  the  disbursement  of  ]>ublic  uioneys  appro- 
pirted  for  the  purposes  specified,  is  sufficient  evidence  of  the  apiwint- 
BCDt  and  authority  of  such  special  agent. 
The  Secretary  of  the  Treasury  will  be  advised  accordingly. 

Ieeasubt  Depabtmemt, 

Firtt  Comptroller's  Office^  April  24, 1883. 


KTHE  MATTER  OF  THE  PAYMENT  OF  ••  LANDGRANT"  RAILROAD  COM- 
PANIES FOR  TRANSPORTATION  FOR  THE  (iOVERNMENT.— LAND-URANT 
SAILROAD  COMPANrS  CASE. 


L  ''Land-grsnt"  railroad  companioa  that  ''have  not  received  aid  in  Government 
hoods"  and  that  accept  the  provisions  of  the  act  of  June  30, 18^2  (22  Stat.,  120), 
sie  generally  entitled  to  he  paid  for  ordinary  tranHp<irtation  for  the  United  States 
"fifty  per  centum  of  the  full  amonnt  of  the  Hcrvice^  which  "comi^enMitiou  Hhall 
be  computed  npon  the  basis  of  the  tariff  rates  for  like  transportation  performed 
for  the  pnblic  at  large.^ 

Officers  of  internal  revenue  are  fumi8he<l  by  the  Treasury  Dopiirtinent 
with  stationery  necessary  for  their  ofUce  use,  which  in  shippetl  to  them, 
at  <' points  west  of  Chicago,  111.,  and  Saint  Ix>uiH,  Mo.,'^  through  the 
^< Qnartermaster^s  Department"  in  licconlance  with  the  reiruhitions  of 
the  Treasury  Department,  dated  January  2:3,  1878,  as  follows : 
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Circular  concerning  the  shipment  of  freight  to  points  west  of  Chicago^  JIL, 

and  Saint  LouiSj  Mo. 

(1878.— Department  No.  6.— Secretary's  Office.) 

Treasury  Department, 
Wa^hingtonj  D.  C,  January  23,  1878i. 

The  following  General  Order,  issued  by  the  War  Department,  is  pub- 
lished for  the  information  and  gaidance  of  officers  of  this  Department: 

Generai.  Orders  >         Headquarters  of  the  Army, 

OrENEBLAL    URDERS  f  ADJUTANT  GENERAL'S  OFFIOB, 

^^'  ^^-  )  Washington,  July  24, 1878. 

The  following  instructions,  received  from  the  Secretary  of  War,  am 
issued  for  the  information  and  guidance  of  officers  of  the  Quartermasteril 
Department : 

At  the  request  of  the  Secretary  of  the  Treasury,  and  recommenda- 
tion of  the  Quartermaster-General,  the  Secretary  of  War  authoriiei  j 
and  directs  the  Quartermaster*s  Department  to  take  charge  of,  oondgii.  i 
and  ship  through  to  destination  all  freight  that  may  be  delivered  to.  I 
that  Department  by  authorized  agents  of  the  Treasury  Departoient  te  ^ 
transportation  to  the  Pacific  Coast,  via  Omaha  or  Kansas  City.  Smdi  j 
freight  to  be  securely  packed  by  the  Treasury  Department  and  prop*  f 
erly  marked  by  that  Department  with  address  of  consignee  in  esA  | 
case.  ' 

Officers  of  the  Quartermaster's  Department  are  instructed  to  oseaep- 
arate  bills  of  lading  in  making  these  shipments,  and  to  insert  the  mr 
lowing  notation  thereon :  "  Payable  by  the  Secretary  of  the  Treasury; 
to  be  made  into  an  account  and  forwarded  for  settlement  on  presently  \ 
tion  to  any  officer  of  the  Quartermaster's  Department." 

The  funds  of  the  Quartermaster's  Department  will  not  be  used  in 
paying  any  of  the  expenses  incident  to  the  transportation  of  this  freight^ 
but  its  officers  will  prepare  the  accounts  when  the  bills  of  lading  are  - 
presented  to  them  and  forward  them  to  the  Quartermaster-General's  Of- 
fice to  be  sent  to  the  Treasury  Department  for  payment. 

In  making  up  the  accounts  the  proper  deductions  will  be  made  on  ae* 
count  of  land-grant  and  bonded  railroads,  i . «.,  the  same  plan  will  be  par* 
sued  as  in  making  up  accounts  for  transportation  of  other  Government 
property. 

By  command  of  General  Sherman : 

E.  D.  TOWNSEND. 

Adjutant-  General. 

Officers  of  this  Department  shipping  freight  from  any  point  east  of 
Chicago,  111.,  or  Saint  Louis,  Mo.,  to  points  west  thereof,  will  deliver 
such  freight  to  the  nearest  officer  of  the  Quartermaster's  Department 
authorized  to  receive  it  for  transmission,  and  will  take  a  receipt  theie- 
for. 

JOHN  SHBRMAIS', 

Secretary. 

The  Saint  Louis  and  San  Francisco  Railway  Company,  a  ^Mand-granf^ 
road  (act  of  June  10,  1852, 10  Stat.,  8),  unaided  by  "  subsidy ''Gtevem- 
ment  bonds,  presents  a  voucher  for  transportation  for  the  United  States 
of  stationery  from  Saint  Louis  to  the  collector  of  internal  revenue  at 
Springfield,  Mo.,  in  January,  1883,  and  the  question  arises :  Is  the  com- 
pany  entitled  to  payment? 
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Decision  by  William  Lawrence,  Firtt  Comptroller: 

The  act  of  Jaue  10,  1852  (10  Stat.,  8),  maken  a  grant  of  public  lands 
in  aid  of  the  Saint  Loais  and  San  Franoiaoo  Kail  way  Company  with  a 
eoDdition  therein  prescribed,  that  the  railroads  of  this  and  other  such 
companies  ^<  shall  be  and  remain  public  highways  for  the  use  of  the 
Government  of  the  United  States,  free  from  toll  or  other  charge  upon 
the  transportation  of  any  property  or  troops  of  the  United  States.** 

The  act  of  Jane  16,  1874  ( 18  Stat.,  74),  prohibits  any  part  of  the  ap- 
propriation for  transportation  of  the  Army  for  the  fiscal  year  1875  fh>m 
beiDg  *^  paid  to  any  railroad  company  for  the  trausi>ortation  of  any  prop- 
city  or  troops  of  the  United  States  over  any  railroad  which,  in  whole  or 
in  part,  was  constructed  by  the  aid  of  a  grant  of  public  laud." 

The  act  of  Jane  22, 1874  (18  Stat,  133,  138),  <<  making  appropriations 
to  supply  deficiencies  in  the  appropriations"  for  the  fiscal  years  1873 
and  1874,  repeats  the  same  prohibition  as  to  the  appropriations  made 
therein. 

The  act  of  March  3,  1875  (18  Stat.,  453),  provides,  ^<that  no  money 
shall  hereafter  be  paid  to  any  railroad  company  for  the  trans]>ortation 
of  any  property  or  troops  of  the  United  States  over  any  railroad  which, 
IB  whole  or  in  part,  was  constructed  by  the  aid  of  a  grant  of  public 
land." 

The  act  of  April  30,  1878  (20  Stat.,  44),  after  making  an  appropriation 
for  transportation  of  the  Army  of  ''one  million  two  hundred  thousand 
dollars,  being  a  deficiency  for  the  fim^al  year  ending  June  thirtieth, 
eighteen  hundred  and  Reventy-Heven,"  provides  '^  that  no  part  of  this 
sam  shall  be  x>aid  to  any  railroml  com)>any  or  to  its  asHigiis  on  tu^count 
of  freights  or  transportation  over  their  respeotive  roa<ls  unless  there  be 
ao  excels  due  such  company  after  charging  the  amount  of  payments 
made  by  the  United  States  for  intereM  upon  l>on(lH  of  the  Tnitc^l  States 
issued  to  any  such  company." 

And  the  act  of  May  7, 1878  (20  Stat.,  5S,  w»c.  2),  provides— '*  That  the 
whole  amount  of  comi>en8ation  which  may,  from  time  to  time,  be  <lne  to 
said  several  railroad  companies  re8i)ectively  [being  the  railroad  compa- 
nies herein  mentioned],  for  servires  ren<lei'e<l  for  the  (lovernment  shall 
be  retained  by  the  United  States,  one-half  thereof  to  l)e  presently  appIi<Ml 
to  the  liquidation  of  the  interest  ]>ai<l  an<l  to  be  ]>aid  by  the  Unite<l  States 
upon  the  bonds  so  issued  by  it  as  aforesaid,  to  eaeh  of  said  cori>onitions 
severally,  and  the  other  half  thereof  to  be  turned  into  the  Hinkingtinui 
hereinafter  provide<l,  for  the  uses  therein  mentioned.*" 

The  act  of  March  3,  1870  (20  Stat.,  390),  appropriates  *:MM»,0<H)  "for 
the  payment  of  arrears  of  Army  transportation  due  such  land-grant 
railroads  as  have  not  received  aid  in  (lovernnient  bonds  as  <*oiii|)ensa- 
tion  was  withheld  from,  under  the  acts  of  June  sixteenth  and  twenty- 
second,  eighteen  hundre<l  and  seventy-four,  and  March  third,  eighteen 
hundred  and  seventy-five,  to  be  a<ljusted  by  the  proper  accounting  ofti- 
sers  in'acconlance  with  the  flec/sion  of  the  Suprenii}  Court  in  cases  Ae- 
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cided  under  the  said  acts,  to  be  paid  as  other  Army  transportation,  hot  fl 
in  no  event  shall  more  than  fifty  per  cent,  of  the  full  amoant  allowed  l^  J7 
the  Quartermaster-Greneral  be  paid  until  the  decision  of  the  Ck>iurt  of  |e 
Claims  be  had  in  each  case."  ^l 

The  acts  of  June  16  and  22, 1874,  and  March  3, 1875,  clearly  indioalt  h 
that  Congress  regarded  every  railroad  which  had  been  in  whole  w  it  1- 
part  constructed  by  the  aid  of  a  grant  of  public  land,  as  ^^  a  public  high- 
way for  the  use  of  the  Government  of  the  United  States,  free  firom  toll  v 
or  other  charge  ux>on  the  transportation  of  any  property  or  troops  of  ?- 
the  United  States."    Hence,  the  acts  mentioned  prohibited  the  payment  i* 
to  land-grant  railroad  companies  of  any  part  of  the  appropriations  te  p 
transportation  services.    (Act  of  June  10, 1852, 10  Stat.,  8 ;  act  of  Joat  L 
16, 1874, 18  Stat.,  74;  act  of  June  22,  1874, 18  Stat,  138;  act  of  Mank  ^^ 
3, 1875, 18  Stat.,  453 ;  act  of  April  30, 1878,  20  Stat.,  44;  act  of  May  7^  j, 
1878,  20  Stat.,  58.) 

The  prohibition  applied  to  transportation  not  only  for  the  Army,  bak  r 
for  the  civil  service  of  the  €k)vemmeu  t  as  well.  (Act  of  March  3, 1876,  V^  i= 
Stat.,  453.)  ^ 

In  the  cases  of  The  Lake  Superior  and  Mississippi  Bailroad  Oompaqr 
V.  The  United  States,  and  The  Atchison,  Topeka,  and  Santa  ¥6  Bait 
road  Coiqpany  v.  The  United  States  (93  U.  S.,  442,  455),  decided  it 
October  term,  1876,  the  Supreme  Court  of  the  United  Statea,  under  a 
statute  similar  to  that  of  June  10, 1852  (10  Stat,  8),  held  that  oertaia 
land-grant  railroad  companies  were  entitled  to  ^*  compensation  for  aB 
transportation  performed  by  them  respectively  of  troops  and  property 
of  the  Government  (excepting  the  mails),  subject  to  a  fair  deduction  ftr 
the  use  of  their  respective  railroads."  The  court  further  held,  that  liia 
provision  of  an  act  of  Congress,  ^'  that  <  said  railroad  shall  be,  and  ia> 
main,  a  public  highway  for  the  use  of  the  Government  of  the  UnitaA 
States,  free  from  all  toll  or  other  charge,  for  the  transportation  of  ai^ 
property  or  troops  of  the  United  States,'  secures  to  the  Government  the 
free  use  of  the  road,  but  does  not  entitle  the  Government  to  have  troopa 
or  property  transported  over  the  road  by  the  railroad  company  free  of 
charge  for  transporting  the  same." 

By  the  act  of  March  3,  1879  (20  Stat,  390),  Congress  recogniaea  tl» 
right  of  '^  such  land-grant  railroads  as  have  not  received  aid  in  Got- 
ernment  bonds"  to  compensation  for  Army  transportation,  by  appra* 
priating  $300,000  for  the  payment  of  fifty  per  cent,  of  the  arrears  of  aa^ 
transportation  due  them,  upon  accounts  adjusted  by  the  accoontiiig' 
officers  of  the  Treasury  in  accordance  with  the  decisions  of  the  Saprema 
Court. 

The  subsequent  acts  of  February  24  and  March  3, 1881  (21  Stat,  848,. 
419),  make  further  appropriations  for  the  payment  of  fifty  per  cent  ijt 
the  full  amount  ^^  for  Army  transportation  lawfully  due  such  land-grant 
railroads  as  have  not  received  aid  iu  Government  bonds." 

The  Army  appropriation  act  of  Jane  30, 1882  (22  Stat,  120,  li?l),  ap- 
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propriates  $125,000,  for  the  fiscal  year  1883  for  the  paymeut  of  not ''  more 
than  fifty  per  centum  of  the  full  amount  of  the  Hervice''  *^for  Army 
transportation  lawfully  due  such  land-grant  railrOi^ds  as  have  not  re. 
eeived  aid  in  Oovemment  bonds,  to  be  ai^jnsted  by  the  prop<*r  arcnunt* 
hig  officers  in  accordance  with  the  decisions  of  the  Supreme  Court  in 
cases  decided  under  such  land-irrant  acts,^  and  contains  ]imvisos  as 
follow : 

^^Providedj  That  such  compensation  shall  be  (roinputcd  u]ion  tin*  basis 
<tf  the  tariff  rates  for  like  transportation  i)erfornie<l  for  the  public  at  lar^e, 
lod  shall  be  accepted  as  in  full  for  all  demands  fi^r  said  servict^s :  And 
protided  further  J  That  any  such  land-grants  roads  as  shall  file  with  the 
Secretary'  of  the  Treasury*  their  written  acceptance  of  this  jirovision 
Aall  hereafter  be  paid  for  like  services  as  herein  provi<ltMl;  and  all  av- 
eomntsof  such  railroads  for  services  hereto/ore  rendered  HhiiWW  audited 
lod  paid  as  herein  provided  upon  application  of  such  roails  and  their 
aoceptance  of  such  sum  in  full  of  all  claims  for  such  services ;  and  all 
kws  inconsistent  herewith  are  hereby  reiiealeiil.'* 

This  statute  was  evidently  designed  to  make  all  laws  to  conform  to 
tlie  decision  of  the  Supreme  Ck>nrt  and  to  make  payment  for  all  si^rv- 
ioes  aeoordingly.  Any  donbt^  which  might  arise  upon  the  languageof  tlie 
itatate  is  to  be  resolved  in  favor  of  making  it  conform  to  the  decision  of 
tbe  Supreme  Conrt 

The  Saint  Looia  and  San  Francisco  Kailway  Company  file^l  its  acccpt- 
■Doe  of  the  terms  of  this  act  with  the  Third  Auditor  of  the  Treasury 
Department  on  the  25th  of  October,  1882,  and  such  lu^ceptancte  was 
duly  ajtproved  by  the  Secretary  of  the  Treasury.  Payuient  for  trans- 
portation has  been  made  under  it.  The  effect  of  this  legislation  and  of 
the  decisions  referre<l  to  is  that  payment  may  Ik'  made  to  land  ;;rant 
railroad  companies,  that  "  have  not  receive<l  aid  in  (iovenimeiit  Isnids,*^ 
and  that  accept  the  provisions  of  the  act  of  June  30, 188:;,  upon  tht*  fifty 
per  centum  basis  therein  mentioned  for  all  transportation  tor  the  Treas- 
ury Department 

In  other  words,  such  companies  are  entitle<l  t4»  just  eompensiition  tor 
ordinary  transportation,  <^  subject  to  a  fair  deduction  tor  the  une  of  their 
respective  railroadsJ"  The  Unitetl  States  has  a  lepd  ri^ht  to  )Mit  ears 
and  operate  them  on  such  roads  and  to  carry  onlinary  freight  ami  troops 
on  snch  cars  without  any  comixnisation  to  the  respective  coni]>anies; 
the  free  use  of  the  resi>ective  roads  l)eloiigs  to  the  United  States.  It'  it 
should  he  ascertained  that  the  use  of  any  road  is  more  or  less  than  tine- 
half  of  the  fair  cost  of  transportation,  i>ayment  should  be  made,  s(»  as 
to  secure  to  the  United  States  the  full  value  of  the  free  use  of  the  roa<i. 
The  claim  in  this  case  will  be  paid  accordingly. 

Tbeasxtbt  Department, 

First  Comptroller's  Office,  May  2, 1883. 
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IN  THE  MATTER  OF  THE  AVAILABILITY  OF  APPROPRIATIONS  PKIOB  TO-;.. 
THE  COMMENCEMENT  OF  THE  FISCAL  YEAR  FOR  THE  SERVICE  OT  "p- 
WHICH  THEY  ARE  MADE—AVAILABILITY-APPROPRIATION  CASE,  - 


1.  Money  appropriated  for  the  service  of  a  designated  fiscal  year  by  an  ordinary  amnat  ? 

appropriation  act  passed  before  the  commencement  of  such  year,  is  not  \ae  ^ 
mediately  available^  unless  so  declared  in  such  act,  or  in  some  other  statute.     ^ 

2.  This  effect  of  ordinary  annual  appropriation  acts  is  modified  as  to  ''all  appxopiiap  < 

tions  for  public  buildings  under  the  control  of  the  Treasury  Department"  hf 
section  3684  of  the  Revised  Statutes,  which  makes  all  such  appropnatioM 
*^  available  immediately  upou  the  approval  of  the  act  containing  them." 

3.  Annual  appropriations  ''for  the  construction  of  public  buildings''  are  by  ibreeif  ' 

the  act  of  June  23,  1874  (18  Stat.,  275),  available  after  the  fiscal  year  for  wbidi  f 
they  are  respectively  made. 

4.  Under  an  annual  appropriation  act  appropriating  money  to  pay  for  (1)  penoall  V 

services,  (2)  supplies,  and  (3)  repairs  for  a  designated  fiscal  year,  (1)  the  mnkm 
can  only  be  rendered  for  and  within  such  year,  and  (2)  the  supplies  can  mif 
be  used  after  the  commencement  of  such  year,  but  (3)  the  repairs  made  with  A 
view  to  permanency  are  for  use  so  long  as  they  exist. 

5.  Under  an  ordinary  annual  appropriation  act  for  the  service  of  a  designsted  ^MfA 

year,  oontraots  may  be  made  in  advance  of  the.  commencement  of  sneh  y6sr|(l)'. 
for  personal  services  to  commence  with  or  during  the  year,  (2)for  auppUMlt 
be  delivered  prior  to  or  during  the  year,  but  used  only  after  the  commenoMMil 
of  the  year,  and  (3)  for  repairs  to  be  made  prior  to  or  during  the  year;  proyldti 
in  each  case  respectively  no  liability  is  incurred  for  payments  to  be  madeantU 
after  the  year  commences. 

\ 

April  11, 1883,  the  Secretary  of  the  luterior  addressed  a  letter  to  the 
Secretary  of  the  Treasury,  calliug  his  atteution  to  the  following  proviaiooi  i 
of  the  act  of  Mait^h  3, 1883  (22  Stat.,  603, 621),  <'  making  appropriation 
for  sundry  civil  expenses  of  the  Government  for  the  fiscal  year  OQdiiif 
June  thirtieth,  eighteen  hundred  and  eighty -four,  and  for  other  por> 
poses  " ;  to  wit : 

^^  For  coustnicting  fire-proof  and  remodeling  the  halls  of  the  eoatii 
and  east  wings  of  the  building  occupied  by  the  Department  of  the  In* 
terior,  sixty  thousand  dollars. 

"  For  casual  repairs  of  the  Interior  Department  building :  For  casual 
repairs  of  the  department  building,  five  thousand  seven  hundred  and 
eighty  dollars.'' 

The  letter  states,  that  ^^  it  is  of  high  importance  to  the  public  interests 
that  these  funds  be  made  available  immediately,  so  that  the  building 
season  can  be  used  to  best  advantage,  and  to  insure  the  new  roof  oon- 
struction  to  be  covered  in  before  the  advent  of  frost,  ^  and  reqoeetai 
'*'  that  the  necessary  steps  bo  taken  to  accomplish  these  purposes.'' 

April  27,  1883,  this  letter  was  *'  referred  to  the  Hon.  First  GomptroU 
for  his  consideration." 
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OPEfiON  BY  William  Lawrence,  Firwt  Comptroller: 

The  title  and  enacting  clause  of  the  snndry  civil  appropriation  act 
of  March  3, 1883  (22  Stat.,  e03),  are  as  follow : 

"IN  ACT  making appropriatioiM  for  •ondry  cItU  expeoMs  of  the  OovrniiiMiif  for  the 
liieftlyear  endiDg  Jane  thirtieth,  eighteen  hundred  and  «*ighty-four,  and  tor  other 
paqweea." 

^Be  it  enacted  fry  the  Senate  and  Houee  of  Repreeentatires  of  the  United 
8tet€i  of  America  in  Congrees  aesembled,  Ttiat  the  following  sums  l>e, 
and  the  same  are  hereby,  appropriated  for  the  objects  hereinafter  ex- 
pnned  for  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and 
dglity-fonr,  namely  :^ 

The  legislative,  execntive,  and  jndicial  appropriation  act  of  March  3, 
1883  (22  Stat.,  531),  employs  in  the  enacting  clause  the  more  nnual 
expression — ^^for  the  service  of  the  fiscal  year  ending  June  thirtieth, 
eighteen  hundred  and  eighty-fonr." 

The  universal  usage  has  been  to  construe  acts  of  this  character  as 
making  appropriations  available  only  after  the  commencement  of  the 
Iseal  year  for  which  they  have  been  made,  unless  otherwise  provided 
therein,  or  by  some  other  statute.  Money  so  appropriated  cannot  be 
expended  until  after  the  fiscal  year  has  commenced.  No  liability  can 
beineoned  requiring  payment  before  the  year  has  commenced.  But 
la  important  inquiry  is,  how  far  can  contracts  be  made,  and  what  steps 
ta  execute  such  act*  can  be  taken,  in  advance  of  the  availability  of  the 
appropriations  thus  made. 

The  act  of  July  12,  1870  (10  Stat.,  261,  sec.  5),  as  carried  into  w^i'tion 
369(>  of  the* Revised  Statutes,  provides  that  "all  balances  of  appro- 
priations •  •  •  made  specifically  for  the  s<*rvice  of  any  flscal  year, 
•  •  •  shall  only  be  applied  to  the  payment  of  expenses  properly  in- 
CQired  during  that  year,  or  to  the  fnlflUmeiit  of  contracts  proi)erl y  iiisule 
within  that  year.** 

Por  the  purpose  of  modifying  the  el!e<'t  of  ordinary  annual  appro- 
priation acts,  as  to  one  class  of  object^f,  the  act  of  June  10,  1872  (17 
StaL,  352),  incorporated  in  the  Revise<l  Statutes  as  section  30H4,  pro- 
vides, that: 

'*A11  appro]>nations  for  public  buihlingM  under  the  control  of  the 
Treasory  Department  shall  be  available  immediately  upon  the  approval 
of  the  act  containing  such  appropriations/' 

This  section,  it  will  be  observed,  only  applies  to  ** public  Imildin^^s 
under  the  control  of  the  Treasury  Department.''  The  ai>pn)priations 
maile  by  the  sundry-  civil  act  of  March  3,  1883  (22  Stat.,G21),  fur  **  con- 
structing fire-proof  roof,"  "remo<leling  the  halls,''  and  "casual  repairs 
of  the  Interior  Department  building*' are  not  available  until  July  1, 
1883. 

Annual  appropriations'* for  the  construction  of  pnMic  biiildin;^s"  are 
available  after  the  fiscal  year  for  which  they  mv  rcsjK^ctivcly  n\in\i»  \)y 
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force  of  a  proviso  to  section  one  of  the  act  of  June  23, 1874  (18  Stat^ 
275),  as  follows : 

^^  Provided^  That  all  moneys  heretofore  appropriated  for  the  constme- 
tion  of  public  buildings  and  now  remaining  to  the  credit  of  the  same  on 
the  books  of  the  Treasury  Department,  or  which  may  hereafter  be  ^* 
propriated  for  such  buildings,  shall  remain  available  until  the  comple- 
tion of  the  work  for  which  they  are,  or  may  be,  appropriated;  and  npaa 
the  final  completion  of  each  or  any  of  said  buildingp,  and  the  payment 
of  all  outstanding  liabilities  therefor,  the  balance  or  balances  remidning 
shall  be  immediately  covered  into  the  Treasury." 

The  annual  appropriation  acts  generally  appropriate  money  ^^for  the 
service  of  the  fiscal  year''  designated. 

Important  questions  are  presented  in  this  case,  and  similar  questions 
may  arise  under  other  annual  appropriation  acts  passed  before  the  flseal  * 
year  commences,  for  which  appropriations  are  made.    One  of  these  is:  : 
Can  oontraois  be  made  for  services  or  supplies  before  the  fiscal  year  i 
commences!  i 

Section  3690  of  the  Ee vised  Statutes  provides,  that:  u 

^^All  balances  of  appropriations  contained  in  the  annual  appropriatioa  ^ 
bills  and  made  specifically  for  the  service  of  any  fiscal  year,  and  remain*  f 
ing  unexpended  at  the  expiration  of  such  fiscal  year,  shall  only  be  af*  | 
plied  to  the  payment  of  expenses  properly  incurred  during  that  yeaib 
or  to  the  fulfillment  of  contracts  properly  made  within  that  year;  ana 
balances  not  needed  for  such  purposes  shall  be  carried  to  the  siupliis 
fund.  This  section,  however,  shall  not  apply  to  appropriations  known  ] 
as  permanent  or  indefinite  appropriations.''  \ 

At  first  view  it  might  seem  that  this  section  prohibits  any  contract  ' 
unless  '^  properly  made  within  that  [fiscal]  year."  But  th9  purpose  cf  • 
this  section  was  not  to  limit  or  define  the  time  of  maJcing  ooiUraot$j  but  '> 
to  determine  what  should  be  done  with  <^  balances  of  appropriationB 

*  *  *  made  specifically  for  the  service  of  any  fiscal  year,  ofuiinf- 
maining  unexpended  at  the  expiration  of  such  fiscal  yearJ^  And  it  dedans 
that  such  remaining  balances  ^^  shall  only  be  applied"  to  two  objectBi 
first,  ^' to  the  payment  of  expenses  properly  incurred  during  that  [flacalj 
year,"  or,  second,  <^  to  the  fulfillment  of  contracts  properly  made  within 
that  [fiscal]  year."  And  it  further  declares,  that  ^<  balances  not  needed 
for  such  purposes  shall  be  carried  to  the  surplus  fund."  As  the  pur- 
pose of  the  act  was  not  to  regulate  the  mode  or  time  of  making  con* 
tractij,  but  only  to  apply  appropriatibns  for  a  given  year  to  meet  liabil- 
ities  incurred  for  that  year,  the  literal  expression,  ^Hhe  fulfillment  of 
contracts  properly  made  within  that  year,"  simply  means  the  poj/mait 
of  liabilities  proptrly  incurred  for  the  year.  And  the  expression,  ^ex* 
penses  properly  incurred  during  that  year,"  simply  means  liabilitiei 
matured  during  the  year.  If  this  section  is  to  be  applied  UteraiO^  ^^ 
only  refers  to  <^  balances  of  appropriations  •  •  •  remaining  unez* 
pended  at  the  expiration  of  such  fiscal  year,"  and  will  only  limit  sucii 
balances  ^'  to  the  payment  of  expenses  properly  incurred  during  that 
year,  or  to  the  fulfillment  of  contracts  properly  made  within  that  year.* 
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itls  ^^contracts"  and  <^ expenseSf"  in  this  councction  are  simply 
ed  in  the  sense  of  liabilities.  There  is  another  reason  why  this 
3  so.  There  are  permanent  statutes  which  authorize  contracts 
lade  fior  sappiies  and  services  wholly  without  reference  to  appro- 
is.  Under  these  statutes,  contracts  may  be  made  for  the  service 
sal  year,  charging  the  Uuite<l  States  with  a  liability  to  be  dis- 
l  when  the  proper  appropriation  shall  1)e  made.  (Exigency  Case, 
snoe,  Compt.,  Dec  92.)  Section  3600  of  the  Revised  Statutes 
to  appropriations  made  to  meet  liabilities  thus  incurred  as  well 
ose  made  to  meet  liabilities  incurred  solely  under,  and  by  virtue 
authority  of  appropriation  acts.  Yet,  in  the  former  case,  the 
ts  may  be  made  prior  to  the  commencement  of  a  fiscal  year. 
OW8,  that  section  3690  has  reference  to  liabilities  incurred  for  a 
Nff,  without  making  a  lin^itation  as  to  the  time  when  contracts 
made. 

again,  this  section  (3690)  only  treats  of  appropriations,  and  limits 
rulability,  qfter  the  fiscal  year^  for  the  service  of  which  such 
nations  are  made,  has  oommencedj  and  not  prior  to  the  oommtnce- 
such  pear;  because,  instead  of  saying  that  appropriations  ^< shall 

applied  to  the  payment  of  ex[)enses  properly  incurred  during 
ical]  year,  or  to  the  fulfillment  of  contracts  properly  made  within 
seal]  year,^  said  section  says  tha^  ^^ balances  of  appropriations^ 
only  be  [so]  applie<l.^ 

Iready  stated,  no  payment  can  be  uiiule  from  an  appropriation 
he  commencement  of  the  fiscal  year^  for  the  service  of  which  such 
nation  was  ma<le.    There  can  be  no  ^^  balances  of  appropriations 

*  remaining  anexi>ended^  until  paytnents  have  been  made,  or 
e  time  for  such  payments  to  have  boen  made  arrives.  Hence, 
an  be  no  such  ^^ balances  of  appropriations'^  before  the  com- 
lent  of  the  fiscal  year;  but  only  after  such  year  has  comuience^l. 
in^  the  case,  this  section,  l>eginnin^  ^^all  balances  of  appropria- 
&c.,  must  treat  of  and  limit  appropriations  as  above  statecl,  (i/V^i* 
al  year  commences.  The  real  object  of  the  Hcction  is  to  direct  the 
don  of  what  remains  of  appropriations  after  they  have  answered 
poses  for  which  they  were  made. 

r  provisions  of  the  statute  have  heretofore  Ik'cu  considered,  and 
:  necessary  here  to  repe^it  what  htis  Im^cu  elsewhere  said.  (Kx- 
Case,  3  Lawrence,  Compt.  Deo.,  99.) 

lary  annual  appropriation  acts  frequently  l)y  virtue  of  appro- 
is  made  for  services  or  supplies  give  some  head  of  a  department, 
r  oflBcer,  authority  to  execute  their  provisions  without  the  aid  of 
ter  statute.  Section  373U  of  the  Reviseil  Statutes  recognizes 
ms  of  authority  to  create  a  liability  against  the  Unite<l  States, 
laring  that  ^^  no  contractor  purchase  on  l>ehalfof  the  United 
shall  be  made  unless  the  same  [I]  is  nuthorized  by  law  or  [L*|  is 
m  appropriation  adec|uate  to  if.s  fnlfiUincnt/^    When  there  \&  wo 
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specific  statute  ^ving  authority  to  contract  for  services,  supplies,  or  re- 
pairs, an  appropriation  act  appropriating  money  to  be  expended  by  the 
head  of  a  department  for  these  purposes  gives  him  authority  to  make 
the  proper  contracts  to  procure  the  services,  supplies,  or  repairs  ^'fiir 
the  service  of  a  fiscal  year.''  Under  such  an  appropriation  act  the  per- 
sonal services  can  only  be  rendered  for  and  within  the  fiscal  year,  and  the 
supplies  ^^  for  the  service  of  the  fiscal  year  "  can  only  be  used  after  the  year 
has  commenced  [Strong  v.  District  of  Oolumbia,  1  Mackey,  D.  O.  B.,  205: 
Howard  University  Case,  ante^  116],  but  the  repairs  are  firom  theSr  very 
nature  for  the  service  of  that  year,  and,  so  far  as  they  may  be  permanent^ 
remain  for  the  service  of  other  years.  But  such  an  appropriation  act  con- 
tains no  limitation  as  to  the  time  when  contracts  may  be  made,  no  limita- 
tion as  to  the  time  when  materials  shall  be  Ibmished,  or  repairs  made,  and 
no  regulation  of  the  mode  of  obtaining  supplies,  or  procuring  repairs  U^ 
be  made.  All  these  matters  are  left  to  the  discretion  of  the  head  of  th& 
proper  dejiartment,  <yr  of  the  other  officer  charged  with  the  duty  of  pro- 
curing services  or  supplies,  except  as  they  may  be  limited  in  some  caseei 
by  other  acts  of  Congress.  There  is  a  limitation  as  to  the  time  within 
which  money  may  be  paid.  It  is  not  available  until  the  fiscal  year  com- 
mences and  its  availability  ceases  at  the  expiration  of  two  years  after 
the  fiscal  year  for  which  the  appropriation  is  made.  (Rev.  Stat.,  3690, 
3691 ;  Act  June  20, 1874, 18  Stot,  110,  sec.  5.) 

The  authority  to  make  contracts,  to  receive  supplies,  and  to  make 
repairs  is  derived  solely  from  the  appropriation  act,  and  this  taJces  tjft^ 
at  its  date  as  to  all  matters  not  specifically  limited.  It  is  a  general  rob 
that  all  acts  of  Congress  take  effect  at  the  date  of  approval,  unless 
otherwise  provided.  (Bishop,  Written  Laws,  27-31.)  Appropriation  acts 
so  take  effect  except  as  they,  or  some  other  act,  may  otherwise  provide. 
The  ordinary  annual  appropriation  acts  do  not  take  effect,  nor  authorise 
the  use  of  money  appropriated,  except  during  the  proper  fiscal  year,  or 
within  two  years  thereafter.  But,  so  far  as  they  give  authoritiy  to  make 
contracts,  to  receive  supplies,  and  to  make  repairs,  they  are  in  force 
from  their  respective  dates  of  approval  by  the  President.  The  limita> 
tions  as  to  time,  in  some  respectSy  carry  with  them  an  implication  that 
there  is  no  limitation  in  any  other  respect.  Under  an  ordinary  appro- 
priation act,  passed  prior  to  the  commencement  of  the  fiscal  year  for  the 
service  of  which  it  is  made,  the  officer  charged  with  the  duty  of  exe- 
cuting it  may  make  contracts  at  any  time  after  its  approval  for  services, 
supplies,  or  repairs,  and  may  receive  the  supplies  and  procure  the  re- 
pairs to  be  made,  subject  to  the  limitation  that  such  contracts  cannot 
charge  the  United  States  with  a  liability  to  make  payment  prior  to  the 
fiscal  year. 

Under  the  act  of  March  3,  1883  (22  Stat.,  621),  the  "repairs"  to  the 
Interior  Department  building  may  be  made  prior  to  •Tuly,  if  the  Secre- 
tary deems  this  expedient.    If  it  be  objected  that  an  early  completion 
of  them  would  anticipate  "the  service  of  the  fiscal  year'*  ending  June 
y^j  18S4,  and  so  not  be  for  that  year  ou\y ,  \l  may  \i^  ^«av\  X\\at  this  view 
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is  rather  technical  than  sabstantial.  Repairs,  even  though  anthorized 
man  annoal  appropriation  act  ^^for  the  service  of  a''  specified  year,  can 
nrdj  ever  be  so  limited.  They  will  generally  en<lare  beyond  the  year, 
ind  may,  with  equal  propriety,  precede  it.  The  purpose  of  the  appro- 
priation is,  to  secure  repairs  without  reference  to  time.  If  the  refiairs 
are  absolutely  and  literally  required  for  the  service  of  the  fiscal  jfMir,  they 
wut  be  ibr  tlie  whole  year;  and  a  failure  to  have  them  completetl  im- 
Mediately  after  the  year  commences  wonld  not  be  a  compliance  with 
wA  construction.  A  construction  is  not  to  be  adopted  which  is  aa 
palpably  absurd  as  this  would  be. 
Tb»  Secretary  of  the  Treasury  will  be  advised  accordingly. 

Tbkasubt  Department, 

First  CamptroUef's  Office^  May  ^^  1883. 


K  THE  MATTER  OP  THE  APPLICATION  OF  APPROPRIATIONS  FOR  SPE- 
CinC  OBJECTS  NAMED  UNDER  ONE  GENERAL  HEAD,  01  VINfS  A  GENERIC 
DBBCRIPTION  OP  THEIR  CHARACTER.— SPECIFIC-APPROPRIATION  CABE. 


I  Wbco  m  appropristioD  act  appropriate  money  for  an  object  ttatM  under  a  teeneral 
liead  or  desi|:Dationf  and  then  speciftee  the  particular  objectn  to  which  fi|M*cified 
tuns  of  the  a^[gregate  amoont  appropriated  shall  be  applied,  it  ie  unlawful  to 
pay  for  any  of  the  apecified  objecte  a  tuui  of  mouey  in  excene  of  the  Mum  Hpeci  tically 
appropriated  therefor. 

1  Under  the  "enndry  civil"  appropriation  act  of  March  3,  \f*>*\  (21  Stat.,  4r>'2),  whiih 
makes  an  appropriation  for  ih^  "support  of  Frr«ednien*s  Hospital  and  AHylnin, 
Washington,  District  of  Columbia :  •  •  •  ;  for  salari^  and  oomp^^miatiou, 
Biae  thcwsaad  five  hnmlred  dollars;'*  and  for  other  objects  specifically  naui<Ml. 
^pacifled  sums,  "in  all,  forty-one  thousand  eight  hundred  dollars/*  it  is  not  law- 
fal  for  a  disbursing  officer  to  pay,  '*for  salaries  and  compensation/*  a  sum  in  ex- 
cess of  the  $9,500  no  appropriated,  even  though  the  aggregate  of  all  Niims  diHlnirned 
ander  the  act  may  not  exceed  the  gross  snm  of  $41,900  so  appropriated. 

3w  Tha  vaochers  for  payments  made  by  a  disbursing  clerk  ''for  salaries  and  coni|>eii- 
sation"  under  this  act,  in  excess  of  the  sum  of  $9,r>0U  appropriated  ther«ff«>r,  must 
be  disallowed  in  settling  the  account  of  such  clerk. 

4.  The  employ^  in  the  service  of  the  hospital,  who  have  receivoil  the  Mums  in  excrMi 

of  snch  appropriation  "for  salaries  and  compenHatioii,"  may  n*njM'otively  Im»  n»- 
qnesled  to  deposit  in  the  Treasury  the  snmH  so  nnlawftilly  paid  them,  that  they 
may  be  covered  as  repayments  to  the  proper  appropriaticm. 

5.  In  aach  oase^  as  a  general  role,  no  future  payment  by  a  disbursing  clerk  to  any 

person,  who  has  received  compensation  in  excess  of  nuch  appropriatiun.  ^ill  )>e 
allowedinthesettlementof  the  accountH  of  such  disbursing  clerk  until  the  amount 
illegally  paid  has  lieen  covered  into  the  Treai»ury,  or  a  Kuftlcient  wnn  Im**  h»'<-n 
withheld  from,  snch  persons'from  future  apprn]»riatitmM  to  make  g<MMl  the  amount 
illegally  paid  them. 
6.  Bat,  without  this,  the  United  BtatCH  may  proceed,  by  action  on  thf  bond  of  t)ie 
disbursing  clerk,  to  obtain  indemnity  agaiunt  lo^  by  reaHon  of  the  unauthorized 
payments. 
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Decision  by  William  Lawbenge,  First  Comptroller. 

Under  the  act  of  Jaue  10, 1872  (17  Stat,  366,  Eev.  Stat^,  2038),  the 
Freedmen's  Hospital  aud  Asylam  in  the  District  of  Golambia  was 
placed  Hnder  the  control  and  supervision  of  the  Secretary  of  War;  but 
the  act  of  June  23, 1874*  (18  Stat.,  223),  provides: 

<<  That  after  June  thirtieth,  eighteen  hundred  and  seventy-fonr,  the 
Freedmen's  Hospital  in  the  District  of  Columbia  shall,  until  other?rise 
•ordered  by  Congress,  be  continued  under  the  direction  of  the  Secretary 
of  the  Interior,  who  shall  make  all  estimates  and  pass  all  accounts,  and 
shall  be  accountable  to  the  Treasury  of  the  United  States  for  all  ex- 
penditures; and  all  property,  including  hospital  and  quartermasfeeifll 
stores,  belonging  to  said  hospital,  and  now  in  charge  of  the  War  De- 
partment, be  al^  transferred  to  the  Interior  Department." 

The  '<  sundry  civil"  appropriation  act  of  March  3, 1881  (21  Stat,  43S, 

452),  makes  appropriations  ^'  for  the  fiscal  year  ending  June  ihirtielk 

•eighteen  hundred  and  eighty- two"  for  various  objects,  including  appro* 

priations  made  as  follows: 

PBEEDMEIV'S  HOSPITAL  AND  ASYLUM. 

^^  Support  of  Freedmen's  Hospital  and  Asylum,  Washington,  Dtotrlet 
of  Columbia:  [1]  For  subsistence,  eighteen  thousand  dculara;  pn  ftr 
salaries  and  compensation,  nine  thousand  five  hundred  dollars;  [3]  fM* 
^nd  light,  two  tiiousand  dollars;  [4]  clothing,  bedding,  foragei  and 
transportation  and  miscellaneous  expenses,  Sly^  thousand  doUArs;  RH 
rent  of  hospital,  buildings  and  grounds,  four  thousand  dollars;  [6)  meoi* 
oines  and  medical  supplies,  one  thousand  five  hundred  dollars;  [7]  r^ 
pairs  and  furniture,  one  thousand  eight  hundred  dollars ;  in  all,  ftirtj* 
one  thousand  eight  hundred  dollars." 

The  deficiency  appropriation  act  of  August  5, 1882  (22  Stat,  264), 
appropriates  for  the  same  fiscal  year  '^for  subsistence  on  aooount  of  the 
Freedmen's  Hospital,  three  thousand  dollars."  These  approprifttifMis 
were  disbursed  by  the  disbursing  clerJ^  of  the  Interior  Departm^it 
(Kev.  Stat.,  440).  The  officers  of  the  hospital  and  the  disbursing  <derk 
seem  to  have  treated  the  appropriation  of  $41,800,  above  mentioned,  as 
a  gross  appropriation,  which  could  be  used  for  the  support  of  the  iiisti* 
tntion  without  limitation  of  amount  for  any  specific  purpose.  The  dis* 
bnrsing  clerk  having  filed  with  the  First  Auditor  accounts  of  disburse- 
ments for  each  of  the  four  quarters  of  the  fiscal  year  ending  June  90, 
1882,  these  accounts  were  transmitted  in  due  course  to  the  First  Comp- 
troller for  his  action.  An  examination  of  the  accounts  and  of  the 
vouchers  in  support  thereof,  when  compared  with  the  appropriatioD, 
shows  the  following  results: 

*  This  act  of  Jane  23,  1874,  chaDges  section  2038  of  the  Reriaed  StatntM,  bat  the 
change  is  not  noted  in  Richardson^s  supplement  to  the  Revised  Statutes. 
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We  of  di9bmrwemtemt9  for  Fnedtmtn'i  UoBpital  and  Atrium  from  July  \,  H'-l,  to  June  :uj, 
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The  aoooantB  kept  with  appropriatioas  in  the  warrant  divisioQ  of  the 
0iloe  of  the  Secretary  of  the  Treasury  and  in  the  oflSce  of  the  First 
Comptroller,  and  the  accounts  of  disbursements  in  the  office  of  the  Reg- 
ister of  the  Treasury,  are  stated  under  general  heads  of  appropriation 
Bined  in  appropriation  acts,  and  not  under  specific  heads.    Thus,  the 
aeeoonts  of  the  appropriation  now  in  question  are  kept  under  the  gen- 
snl  head  of  <'  support  of  Freedmen's  Hospital  and  Asylum,  Washing- 
ton, District  of  Columbia."    There  are  no  separate  accounts  of  the  ap- 
propriation under  each  of  the  8i)ecific  heads,  ^^  for  subsistence,*"  ^'  for 
salaries  and  compensation,"  &c.    Such  separate  accounts  would  bi^ 
found  convenient,  but  would  involve  an  amount  of  clerical  labor  for 
which  there  is  no  adequate  provision.    Heretofore  disbursing  officers 
have  generally  rendered  their  accounts  simply  on  account  of  an  appro- 
priation under  a  general  head. 

A  copy  of  one  of  the  general  quarterly  accounts  on  acconnt  of  the 
appropriation  now  in  question,  with  a  copy  in  part  of  the  abstract 
therein  mentioned,  and  with  copies  of  two  of  the  vouchers  referred  to 
in  the  abstract  will  present  the  general  mo<le  of  rendering  the  accounts.* 

*  These  copies  are  m  follow : 

2V  CniM  Statet  inaecauni  current  with  Rirhard  Joirpk^  di^burHnff  r/rrA*,  Interior  Depart- 
m€mt,  on  aeoount  of  appropriaiion  for  tupport^  ^c,  Freedmen^n  Hoipital  4"  Atiflnm, 
fmmrUr  endim§  Juno  30,  IStiS. 

riflCAL  TEAR  18R3. 
DB.  CiL 


To  balance  due  tbedisbaniBK 
clerk  per  Uat  aocoont  ending 
Unrch  31,  1882,  per  Report 
Xo. . 

To  mmovnt  of  dialmreemenU 
dnri&f  the   qonrter  ending 
June  90, 1882.  m  per  mbetnci 
and  Toacbers  herewith. 
Balance  doe  the  United  SUtea. 


1879  32        1882. 


10.566  72 


264  96 

11.800  00 


Apl.  14 
May  » 
June  8 


By  balance  doe  United  States 
IK*r  laat  ar count  ending 

Br  retiniaitlon  N'o.  1280 

1487 

1878 


Balanc4t  due  the  dlAbaraing 
clerk 


lA.OOO 
3.000 
3.  MO 


11.806 


Approre<l : 

H.  M.  Tellkr, 


RlCHARn  JOSEPH. 

Ditburiiriij  CUrk. 
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It  seems  to  have  been  assumed  that  money  paid  to  laborers  regnlarly 
employed  by  the  mouth,  and  rendering  varioas  forms  of  service  for  the 
hospital,  was  a  proper  charge  on  the  appropriation  for  ^^miscellaneoiw 
expenses."  This  is  by  no  means  correct.  One  clause  of  the  appropria- 
tion reads  thus:  '^clothing,  bedding,  forage,  and  transportation  and 
miscellaneous  expenses,  five  thousand  iollars.''  This  clause  is  to  be 
construed  somewhat  upon  the  maxim,  '^noscitur  i^  sociis.^  It  is  evi- 
dent that  the  ^^ miscellaneous  expenses"  were  such  as  were  not  readily 
susceptible  of  classification,  nor  otherwise  provided  for.  (Olerk's  caee, 
1  Lawrence,  Compt.  Dec,  2d  ed.,  305^  Birch's  case,  Id.,  154;  Decora- 
tion case,  2  Jd.,  69;  16  Op.  Att.-G^n.,  412.)  This  must  be  so  in  tide 
case,  especially  since  provision  is  elsewhere  made  in  the  same  appro* 
priation  for  the  payment  of  laborers.  One  item  of  the  appropriation  is 
^'  for  salaries  and  compensation."  This  was  evidently  designed  to  make 
payment  for  the  personal  services  of  officers,  laborers,  nurses,  oooks, 
and  other  employes.  Thus,  it  has  been  said  (Langford's  case,  2  Law- 
rence, Gompt.  Dec.,  2d  ed.,  277)  that  ^^the  term  ^salary,'  though  in  pop-* 
ular  use  often  applied  to  the  compensation  of  persons  in  a  service  of 
a  permanent  character,  is  in  the  legal  sense  the  compensation  of 


Ahitraot  of  dUbunemewta  made  bjf  Biohurd  Jouph,  diahurting  itUrk,  InUrior  Dej^mriwum^^ 
on  account  of  the  appropriation  for  mpport.  ^c^  Freedmen^i  Roapital  and  J$jflumf  Wat^^^ 
ingt€m,  D.  C.,  imt,  daring  the  quarter  ending  Jwne  30,  1882. 


Date. 


1882. 
April  — 

April    4 

April  ao 

Mmy     6 


To  whom  paid. 


•  *  * 

•  •  * 

Rebecca  Gibson  

•  *  • 

CbaiuB-tHirvia 

P.  Glennan 

H.  Adler 


No.  of 
Toaober. 


8 

15 
16 

35 


%m 


IM 
4 


Voucher, 

Washington,  D.  C,  April  20th,  18«8. 
Freedmen^e  Hoepital  and  Aeylum  to  Chaa,  B,  Purviif  Surgeon  in  Chief,  Dr, 
For  serviceB  rendered  as  snrgeon  in  chief  at  Freedmen's  Hospital,  Washing- 
ton, D.C.,  from  April  Ist,  1882,  to  April  30th,  1882  (inclnsive) $200  00 

$200  00 

I  hereby  certify  that  the  above  account  is  correct  and  Jnst;  that  the  serrioes  mfi% 

rendered  as  stated,  and  that  they  were  necessary  to  the  public  service. 

C.B.PURVIS,  M.D., 

Surgeon  in  Chief, 
Approved. 

Received  from  Richard  Joseph,  disbursing  clerk,  Department  of  the  Interior,  on 

the  29th  day  of  April,  1882,  the  sum  of  two  hundred  dollars  and cents,  in  full  of 

the  above  account,  having  signed  duplicate  receipts. 

$200.00.  C.  B.  PURVIS,  M.  D. , 


Salaries  and  ooiupen sation. 


Surgeon  in  Chi^, 
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ifiotr.  The  Bom  paid  by  tlid  GovenifDeiit  for  work  done  or  nervice  reu- 
toed  by  persons  who  are  not  ofiicere  is,  in  h?gal  and  inipular  sense, 
Tiriously  called  wages,  compensation,  i)er  diem,  charges,  commissions, 
pftj,  idlowances,  &e.,  as  the  case  may  be.  (Rev.  8tat.,  1261,1764;  see 
aecs.  1803,  1894,  3158,  3624,  3689,  p.  725,  4203,  4204,  4647,  4648,  5000, 
6100.") 

Webster  gives,  as  synonyms  of  ^* compensation,"  the  words:  ^^recom- 
peose;  reward;  remuneration;  requital;  amends;  satisfaction."  In  de- 
laing  the  word  ^ hire,"  he  says,  it  is  ^Uhe  reward  or  recomi>ense  paid 
btper$oHal  gerviee;  wages."  In  illustration  of  this  he  cites  the  passage 
in  Lake  X,  7,  ^'the  laborer  is  worthy  of  his  Aire."  And  he  gives,  as 
qFBonyms  of  << hire,"  the  wonls:  <^  wages;  salary ;  Atii>end ;  allowance ; 
ptj."    (Webster,  Unabridged  Dictionary.) 

The  expressions — ^^miscellaneoas  exiienses,"  ^^miscellaneous  items,*" 
and  ^contingent  expenses," — are  sometimes  used  interchangeably  in 
appropriation  acts,  and  are  always  employed  to  indicate  items  of  ex- 


vorciiKR. 

h^rnllof  l€hormrt  in  FrtedmenU  Hospital  and  Jijftiim  in  thr  [H§1rirt  of  Coltimhia,  far 

the  month  of  April,  \r^Z, 

Wo.tlif  nulMM'riWrA. 
nrvrrally  at*knowl- 
edic«  to'  ban*  r«- 
I  r«ilTrd  ftttm  Rich- 

ard Jnwph,  <)iii 
liumiiit!  «"lrik.  I>«'- 
pHriiiirnt  of  the  In 
t*'rior.  thf  huiiiji 
H*-t  opjMMitf  our 
num«>M.  Ill  full  ct>iii- 
iM'iiMitifm  ilu«>  w^ 
for  iM«rvir«'i»  a« 
Ktati-il  ill  thin  pny 
loll. 


So. 


Name. 


Capacity. 


Tirm  of      i,.,^      A  nit. 
a«Tvico.      "■**■      paiil. 


WiiDi'A^. 


1  Gm).  R.  Cbapman  .    Lalmrvr.  OiwnKnith  #14  0<»     #14  ini    (if^i.  K.  riiapinan  .      IV  ftlfiuian.  rx  ott. 

2  CoUiQ&Craaor.jr  tit)  (N)       'J<»  <ni    rollin  H.  ('riiiM)i.  ir     IVtilniiiaD.    '     ' 
*  John  Robev 

4  R«>bt.  T.  Hanaoo  .. 

5  Robf-rt  D«laDcy... 


IM)  (HI 
14   (N) 

'J5  m 


IV  (ili-Dnan, 
P  (i  It'll  nan.  " 
}V(Il«nnau.  " 


«  Danu-lReed 

7  Charle«  Baaka 

*  •Tulia  Harrey 

9  Harriett  WiUiama. 

1»   WBLF.Jonea 


21  Hrnry  Harriji... 
13  Pbilip  L.  Barber 
13   KetUOriKsa.... 


14  GvtT  Allan  ... 
\l  Jm.  D.  Glenuao 


«• 


25  (Xi 
2H  (HI 
11  00 

10  00 

:•  00 

8  00 

10  00 

5  00 

8  00 
50  00 


lV<th'nnHn.  " 
IV  <tli'niian. 
r.(ilviinun.  " 


-JO  (K)     .John  RoIh-v 

14  (Ml     Kobt.  T  II^niMui 

Jfi  00     Kobeit  I>«  Unt-y 

bid 
25  00     niinit'l  \  KcihI  ' 

mark. 
20  (M)     riMrliH  lljink!* 

l.tT 

U  00    J  dim  \  lUr^-ey 
mark. 

10  00     lUrrirtr  \  Willmmn   IVtilennan.  " 
niMrk. 
Ill- 
5  00     Win.  F.  \  Jon<  t  . 
iiiaik. 
bin 
b  00     llcniy  \  Ilairirt.. 

mark. 
10  00     rbilip  L.  HarlMT 

b«'r 
T)  00     K«'/ia  \  <rrii;K<«  . . 
mark, 
bin 
H  00    (iiirty  X  Allen  .   . 

mark. 
:>0  (Ml    Jhh.  I).  <tli-nniin    . 


IV  (flfnnan.  " 

}V<fl«>uutfu.  ' 

r  (rlrmiiin,  • 

IV  (tlonnan,  " 


r.ltlcnnan.  " 
IV(;it<nnaD.  " 


♦24.'  0(» 


I  certify  that  the  above  pay-roll  iit  correct  aixljiitff,  and  that  f  li»*  mTvicon  wiTftiVuXj 
renderrcl. 
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*  « 

pense,  which  cannot  readily  be  anticipated  nor  described,  and  which 
are  not  otherwise  provided  for. 

The  hospital  service  employs  cooks,  nnrses,  and  persons  called  labor- 
ers, who  render  many  forms  of  personal  service.  They  are  all  in  some 
measnre  permanent  employes.  The  pay  of  all  alike  is  ''compensation,^ 
as  defined  in  the  appropriation  act.  If  the  pay  of  one  class  of  these 
may  be  charged  to  the  appropriation  for  ''miscellaneous  expenses,"  the 
pay  of  all  may  be  so  charged  with  equal  propriety.  And,  if  the  pay 
of  all  was  so  charged,  there  would  be  no  object  of  expenditure  to  whiok 
the  appropriation  for  "compensation"  could  be  applied. 

Section  3682  of  the  Revised  Statutes  provides  that: 

"Ko  moneys  appropriated  for  contingent,  incidental,  or  misceUaneou 
purposes  shall  be  expended  or  paid  for  official  or  clerical  compensatioiu' 

This  section  is  declaratory  of  the^law  as  it  generally  existed.  Ap- 
propriations can  only  be  used  for  the  purposes  therein  indicated.  Tlie 
above  section,  however,  was  designed  to  prevent  the  use  of  oontingert 
funds  "for  official  or  clerical  compensation."  In  spirit  and  porpoM 
it  substantially  prohibits  the  use  of  money  appropriated  for  miscflt 
laneous,  in  paying  for  personal  services. 

It  will  be  observed  that  the  vouchers^  one  of  which  is  a  pay-roll,  spee* 
ify  the  purposes  of  the  several  items  of  expenditure,  and  thus  enable 
the  accounting  officers  to  ascertain,  whether  the  amount  appropriated 
for  any  specific  object  of  expenditure  has  been  exceeded.    The  usage 
has  been,  that  disbursing  officers  did  not  present  separate  abstracts  of 
expenditures  under  each  specific  head  of  appropriation,  but  embraced 
all  expenditures  under  one  general  head  of  appropriations.    This  prac- 
tice requires  of  the  accounting  officers  much  care  and  labor  in  separat- 
ing and  classifying  the  items  of  expenditure  so  as  to  ascertain  whether 
the  specific  heads  of  appropriation  have  been  exceeded.    And  it  is  now 
ascertained  that,  in  some  instances,  this  labor  has  not  been  performed^ 
and  that  accounts  have  been  finally  settled,  in  which  the  aggregate  dis- 
bursements did  not  exceed  the  aggregate  appropriations,  but  in  which 
the  disbursements  for  specific  objects  have,  in  some  cases,  exceeded^ 
and,  in  others,  been  less  than,  the  appropriations  therefor.    In  this  ws^ 
money  appropriated  for  one  specific  object  has  been  disbursed  for  another^ 
totally  diflferent. 

The  account  now  under  consideration,  from  which  it  apx>ear8  that 
money  appropriated  for  "miscellaneous  expenses,"  &c.,  has  been  used 
to  pay  for  "compensation"  of  laborers,  &c.,  is  an  example  of  this,  which 
is  prohibited  by  statute.  Section  3678  of  the  Bevised  Statutes  expressly 
provides,  that: 

"All  sums  appropriated  for  the  various  branches  of  expeoditoie  ia 
the  public  service  shall  be  applied  solely  to  the  objects  for  which  they 
are  respectively  made,  and  for  no  others." 

This  section  makes  no  new  law-^it  is  only  declaratory  of  what  the 
law  is  without  it    The  Constitution  declares,  that: 
*^No  Money  shall  be  drawn  from  t\\eTT^3L^\\T^,\i^\.\\vCiw«ft(4uenc6of 
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Appropriations  made  by  Law;  and  a  repilar  Statement  and  Acn)iint 
of  the  Beceipt8  and  Expenditures  of  all  public  Money  sball  l>e  publisbed 
from  time  to  time."    (Art.  I,  sec.  9,  par.  7.) 

Diftbarsing  oflSoers  are  presumed  to  know,  and  ai-e  I'barged  with  a 
knowledge  of  tbe  appropriation  acts;  and,  if  sueb  officers  make  dis- 
bmements  in  excess  of  the  authorized  a]>proprintiouH,  they  irannot  have 
credit  for  voncbers  for  such  disbursementn* 

The  appropriations  made  by  the  act  of  Mari'h  3,  1881  (21  Stat.,  4.VJ)» 
woe  not  a  gross  snm  of  941,800  for  ''HupiK)rt  of  Pree<lmen*s  Hospital 
lod  Asylum.''  This  act  made  appropriations  under  seven  different  s|>o- 
dllc  heads,  of  a  specified  sum  for  each,  and  the  disbursements  for  each 
specific  class  of  service  cannot  lawfully  exceed  the  si>eciflc  sum  appro- 
priated therefor.  The  evident  object  of  spc<*ifying  the  classes  of  ex- 
poses, and  of  fixing  the  amount  appropriated  for  each  class,  was  to 
thns  limit  the  payments  for  each.  There  could  be  no  other  object. 
Herttrfter,  disbursing  officers,  clerks,  and  agents  will  be  re<|uired  to  i-e- 
tam  with  their  respective  quarterly  accounts  separate  abstracts  ai^com- 
pmied  by  vouchers  for  each  specific  object  of  expenditure;  and  the 
Touchers  will  be  required  to  show  the  specific  head  of  appropriation  to 
which  they  are  to  be  charged.  These  officers,  clerks,  and  agents  will 
te  advised  accordingly.* 

This  is  necessary  to  enable  the  accounting  officers  to  settle  their  re- 
spective accounts  with  facility  and  accuracy. 

The  disbursements  made  by  the  disbursing  clerk  of  the  Interior  De- 
pirtment  in  excess  of  the  specific  amounts  appropriated  for  speifitied 
objects,  as  above  shown,  cannot  be  allowed.  The  oflicers  and  otluTK  in 
the  service  of  the  hospital,  who  received  the  last  payments  '*  for  salaries 
ttd  compensation^  in  excess  of  the  a]»pn>priation  therefor,  may,  if  thi'y 
will,  deposit  in  the  Treasur>'  to  the  credit  of  the  proper  ap]»ropriation, 
and  to  the  credit  of  the  disbursing  clerk,  tlu'  sums  so  illepilly  paid  tlirni. 

In  cases  of  this  sort,  as  a  general  rule,  no  future  payment  by  a  ois- 
bonting  clerk  to  any  person,  who  has  recoivetl  eom]>enHiition  in  rxiM»ss 
of  such  appropriation,  will  be  allowed  in  the  settlement  of  the  aceounts 
uf  such  disbursing  clerk,  until  the  amount  illegally  paid  has  Ihm'Ii  iM>vered 
ioto  the  Treasury,  or  until  a  sufficient  sum  has  Ikhmi  withheld  from  such 
jiersons  from  future  a])])ropriations  to  make  goo<l  the  Timount  so  paid 
them.    The  accounting  officers  may  properly  pursue  this  course  for  th«' 

*In  the  **  Digeflt  of  Apprupriatioiisfor  tbo  Hiipport  of  tho  (iov«'riiiiH^iit  of  thr  I'liitt'tl 
St«Ue,  onacconnt  of  the  Bervice  of  the  lineal  year  endiii);  Juno  :<0,  1**'*J,  ainl  «»f  »lrii- 
cieneies  for  previoiu yf^ara/'  there  is  the  foUowin^^  notice: 

"The  foUowing  Digest  of  the  AppropriatioiiH  uia<ie  l»y  the  tliinl  HeHNimi  of  tin*  Ftirty- 

sxth  Congress,  for  the  service  (»f  the  fiscal  year  ending  June  Ito,  I-n'^.  and  for  deti- 

cieneies  for  previous  years,  is  printed  for  tlie  information  o(  thone  e«)ueerne«l.     In  all 

ettimates,  disborsements,  acc(»nnts,  vouchers,  settlenients.  and  warrants,  afferting  <»i 

relating  to  any  appmpriatiou  hen*in  authorized,  the  titlcH  bh  printed  in  italict*  are 

Rqaired  to  be  qaote*!  as  the  appropriation  tnit  of  whieh  pavnient  is  to  he  made. 

"WILLIAM  \VINIM»M,  Nfrnturt/." 

Tbe  '*  titles  as  printed  in  ifa/u^  "are  the  general  titles,  e.g.,  '^Supyort  of  Fre<dmttrt 
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protection  of  the  disbursing  clerk  who  has  made  the  onaathorized  p 
ments,  and  for  the  benefit  of  his  sureties.  But  no  law  requires  then 
do  so.  The  United  States  has  a  right  to  look  to  the  bond  of  the  < 
bursing  clerk  and  to  obtain  indemnity  against  loss  by  action  there 
But,  as  it  may  be  presumed  that  the  payments  in  this  case  were  m: 
in  good  feAthy  and  that  Congress  may  be  asked  to  grant  relief,  the 
authorized  payments  will  be  suspended  until  such  time  as  will  give 
opportunity  to  ask  such  relief. 

It  appears  from  the  accounts  rendered  that  on  the  30th  day  of  Jn 
1882 — the  last  day  of  the  fiscal  year  1882 — whisky  to  the  amount  of  $3 
and  wine  to  the  amount  of  $217,  was  purchased  and  paid  for.*  Tb 
articles  could  not  have  been  for  the  service  of  the  fiscal  year  ended 
that  day,  and  therefore  the  purchase  was  unauthorized.  The  act 
March  3, 1881,  (21  Stat.,  435),  under  which  the  purchase  was  made  mal 
appropriations  only  ^<  for  the  fiscal  year  ending  June  thirtieth,  eight< 
hundred  and  eighty-two;''  and  clearly  no  purchase  could  be  made 
the  service  of  the  next  fiscal  year  from  the  appropriation  under  this  a 

The  act  of  August  7,  1882  (22  Stat,  302,  331),  appropriates  ^11 1 
money  which  Congress  intended  should  be  expended  for  these  purpoi 
for  the  fiscal  year  ending  June  30, 1883. 

Congress  alone  can  give  validity  to  the  unauthorized  expenditu 
which  have  been  made.  The  vouchers  for  these  payments  will  be  s 
peuded  to  await  such  action  as  may  be  taken  thereon,  if  any,  by  O 
gress  within  a  reasonable  time,  f 

Treasury  Department, 

First  Comptrollers  Officcj  May  6, 1883. 

*  The  expenditures  for  these  articles  during  the  fiscal  year  1882,  were  as  follow : 

18^*1.  WHISKY, 

Jiilv  31,   3    gals.,    ®|I  25 $3  75 

Aug.    •*   45i  "               125 56  88 

Oct.     *'    43  •'              2       86  00 

Dec.    "   44i  "              2       89  00 

1882. 

Feb.    28,45  **              2       90  00 

Apr.    30,42i  *'              2       85  00 

<»       «<     2  "              2       4  00 

June  30,90    "         3    .'.'.'.'."!.*!!.'.'!!.'!!! !I.^'.' !III-.' !!!!!! !!!!  270  00 

"       "24       "  2       48  00 

1738 

1881.  WINE. 

Nov.  30,   4  gals.,    ®$1       4  00 

Dec.    31,49      "              1       49  00 

1882. 

Jan.    31,    1  qt.,                 50 50 

u         a       1        t«  5Q ^ ^^  _^ ^^^  50 

Feb.  28,  2    "  5o!.'!!!! *".'.1-'!!!!!!.'.\"II* !!!'!!!I!!i!!I!!    i  oo 

"      *'     1    gal.,  2  00 2  00 

May    31,   2    gals.,  2  00 4  00 

June  30,18    bottles,      1  00 18  00 

99Jgal8.,         2  00 199  00 

278 


it       it 


$1,010 

May  13, 1883,  the  disbursing  clerk  of  the  Interior  Department  died  having  a  ann 
money  to  his  credit,  as  disbursing  clerk,  with  the  Treasurer  of  the  United  Stal 
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Tbf  pni'iice,  by  which  thimuonf^y  ia  to  \w  rarri«*«l  to  the  rivilit  (if  tht*  aiipntpriatioiii 
to  which  it  belongs  no  that  it  may  Im*  HiiliJ<'rt  to  rfqiiiMition  in  favor  of  the  nuni  MM>r 
inoiBce  of  said  disbursing  clerk,  iH  ua  foIlowH: 

TheSecivtary  of  the  Interior  will  adilrvtiH  a  letter  to  the  Sri-rctnry  of  xhv  Tn^aftiiry 
nqnestiDg  him  to  direct  the  Tn*a6iirer  of  the  Tnited  StateH  to  invrr  liack  into  the 
TresMiry  to  the  credit  of  the  >;eneral  acroiiut  tli«*  amount  HlnndiuK  to  the  oOlrial 
mdit  of  the  deceased  officer.  The  TreaHurtT  tlim  iHNuen  dnplimte  rertificat4>8  of  <!•*. 
^t,  as  follows : 

No. .]  Treasi'UY  ok  tiik  I'mtkh  Statrh, 

IVanhinyioH,   />.  f*.,  .Vrt.v  l<»,  l*^*. 

I  certify  that  Richard  Joseph,  dis.  clerk,  Int.  Dept.,  han  thiH  day  di*|N»<iitfd  to  the 

cndit  of  the  United  States dollarn,  on  account  of  n*payni(Mit  of  iliHiMiriiiug 

teds,  for  which  I  have  signed  do  plicate  rec*eiptH. 

I—.  E.  O.  <JKAVE8. 

Annii^tnni  TreoMttrrr  (',  S. 

(The  original,  in  all  cases,  to  In*  transmittal  to  the  H«*rr«'tary  of  th«>  Trt>aiinry  at 
Washington.) 

(Across  the  face :)  Original. 

Of  these,  the  original  is  transmitted  to  the  8«*rn*tary  of  the  Tn'aMiin.  and  the  du* 
plicate  is  retained  by  the  depositor.  On  receipt  of  tlit*  original  (crtifinit**  in  the 
division  of  public  moneys,  Secretar3*'s  office,  and  a  transcript  of  thf  ilf]M»Hit  1»eing  re- 
ceived from  the  Treasorer*s  office,  a  list  is  made  out  and  tranfiuiitted  t«i  the  warrant 
division.  This  list  gives  the  the  name  of  the  deiMwitor,  and  the  place  and  amount  of 
tlia  deposit,  and  designates  the  appropriation  to  which  the  amount  depiinitcd  \h  to  be 
covered  in.  After  verification  of  the  list  by  the  Treasurer,  a  repay  covcriuK  warrant 
lanes,  which  is  signed  by  the  Assistant  Hecretar>',  count  crsi^iiiNl  hy  tli«*  Kirnt  Coin  p. 
tioUer,  and  transmitted  to  the  Reginter  to  lie  reKiHtercd;  on  which  the  ilcpuhitor  will 
receive  the  proper  credits  on  the  )>ookH  of  the  L>epartment.  Tin*  lint  and  repay  cov- 
ering warrant  are,  re8]>ectively,  as  follow: 

[OfAce  of  the  Secretary  of  the  Tressory,  Diritlon  of  Public  Moneys  —Form  Nt>.  II. J 
[Misc.  repay,  covering  warrant  No.  f^SI,  2ud  qr.,  IHh;^,  May  ;Mi,  l-H:*.] 

ImI of  depo9\t9  made  with  the  Ai$iitamt  Trtanurer  of  tkt  V,  S.  at  Wa^hint/ton,  on  act'ouHi  of 

rfpafmentM^  a«  MotCf  for  tht  month  ending  May  'M,  1Hm;<. 


J    "J,  l-MJ 


Mav  5  ) 

18  .^Richard  JotM*ph»  D.  C 

4iMni»  t.o 

Improving  Capitol  Grounds 1H>:{. .  1,  AM)  ttn 

Annoal  repairs  of  Capitol *'  ..  l,Wni2"» 

Lighting  Capitol  Onmnds '•  ..  2. 77r» '.Kl 

Fire  app.,  G.  P.  O.  and  Hosp.  for  Insane **  ..  1,  llM  71 

Senate  stable  and  engine-honse ^*  ..  22:mh) 

Elevator  and  St.  Mach.,  U.  8.  Si>nate "  ..  ltd   11» 

Eltension  Gov't  Friuting  Office 2:i-  r.7 

Salaries,  Office  Com>  Indian  Atlaifs 1:^:1. .  :m4  r>:J 

"       temp,  clerks,  Com'r  Indian  Affairs IHtS-lH^-a. .  ::  'X\ 

Conting.  ezp.,  Office        ••            *•             ••     IhKl..  47t;  i;i 

Sslaries,  Office  Sec 'v  of  Interior **  ..  4:.7  l'.» 

Conting.  exp.,  Office  S#^'y  of  Interior **  . .  1 .  <>■  h  .v.i 

Salaries,  Office  Com'r  Edncatiou **  ..  jot;  i;i 

Conting.  «p..  Office  Com'r  Education "  . .  1 .  T'JO  *^'* 

Distributing  documents *•  .  i^n*  Jt 

Stationery,  Dep't  of  Interior **  ..  l.:.;vj  -:i 

Sept.  I-Yeedmen's  Hosp.  and  Asylum *'  .  -  :^  "-'J I  7 4 

BspairH  of  bailding.Dept  Interior '*  ..  -,'•»•.»  77 

10D83 
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Rent  of  building,  Dep't  Interior 1883..  2,050  00 

"    **  add^l  bldgs.,     "            "         618  34 

Gen.  exp.  Civil  Service  Commission 1883. .  814  57 

Imp'g  Hot  Springs  Besei-vation,  Ark "  ..  1,316  63 

Expenses  Tenth  Censos,  printing  and  engraving  ■ 1882. .  2, 530  83 

Pumi^i-e  and  fixtures,  Nat'l  Museum 1883..  2,339  03 

Con  ting,  exp.,  Office  Com'r  Pensions **  ..  1,51123 

Investigation,  pension  cases.  Off.  Com'r  Pen '^  ..  3,369  19 

Reconstructing  Int.  Dep't  building 4, 527  08 

Trav.  expenses,  Office  Com'r  Railroads 1882 . .  660  18 

II             tt              *»        n                ti      1883..  214  34 

flouting.    ♦*              **        **               **      !."!'.i!'.!r.. !'.'!*..    **  V.  256  17 

a         i(              ti        <<        Patents "  ..  199  12 

Plates,  Patent  Office  Official  Gazette **  ..  423  60 

Photolithograpbing,  Office  Com'r  Patents "  . .  6, 218  98 

Scientific  library,        "        "            "        **  ..  965  43 

Salaries,                        *'        "            **        "  ..  603  08 

Copies  of  drawings,     "        **           "        ♦'  ..  3,697  28 

Personal  credit . 


49,91 


XOffice  of  the  Secretary  of  the  Treas-  TREASURY  DEPARTMBNT. 
ary,  Division  of  warrante,  Esti- 

F?™  SZ.)""     ApproprUUon..-  ^^  KiCHABD  JOSEPH,  D.  C, 

Interior  Department : 

MMCELLANKOUB.  p^y  ^  ^j^^  Trcasurer  of  the  United  States,  t 

[Cut.]  credited  to  the  appropriations  named  in  the  mare 

this  warrant,  forty-nine  thousand,  nine  hundred 

Rbpat  CoNiRiiio  W/  uBANT.  nineteen  dollars  and  sixty  cents,  deposited  per 

2fQ  g3j  No. herewith,  on  account  of  moneys  heret< 

advanced  to  you,  and  with  which  you  are  now  t 

$49,919.60.  credited.    For  so  doing  this  shall  be  your  warran 

no«^    »  o-f/N  Given  under  my  hand  and  the  seal  of  the  Trea 

APPBOPRiATioxB.  Department  this  26th  day  of  May,  in  the  year  of 

ApproprlatlonB  on  back  of  war-  Lord  one  thousand  eight  hundred  and  eighty-t] 

rant:  and  of  Independence  the  one  hundred  and 

Deposits  bv  individuals  lor  survey-  (S'd)                                               JOHN  C.  NEW, 

ing  public  lauds,  — -— .  Assistant  Secreta 

Salanos  and  commissions  of  regis-  wt    -c*    vt^t 

t*»rs  and  receivers, .  yy  .  t .  MCLr. 

Expenses  of  depositing  public  mon-  Countcrsignod :  29th. 

Contingent  expenses   land  offices,  (Sd.)                                  WILLIAM  LAWRENCE 
.  First  Comptroll 

Salaries,  office  of  surveyor  general  g,  W.  S. 

of . 

Contingent  expenses,  office  of  snr-  Re'^'ist'Ored : 

veyor  general  of .  *^                                                   W    P   TITPOMR 

Asst.  Regisi 


Stationery,  Department  of  Interior, 


Depo8ite<l  with  tho  Treasurer  U.    OFFICE  OF  THE  Trf:aSURER  OF  THE  UNITED  Stj 

6.,  May,  1883,  . 

Received ,  188 — . 


1 
Treasur 

The  following  papers  will  show  the  practice  in  another  case  in  which  a  disbui 
officer  died : 

War  Department,  Quartermaster-General's  Office, 

WashingUm,  D.  C,  Jan'y  30tA,  18( 

To  the  Honorable  the  Secretary  of  War  : 

SiK :  I  have  the  honor  to  submit  herewith  two  requests  for  |68,987.:^  in  &▼• 
Cai)tain  A.  S.  Kimball,  Asst.  Qr.  Mr.  U.S.  A.,  who,  it  appears,  has  been  assigne 
the  duties  performed  by  the  late  Major  £.  D.  Baker,  and  request  special  action  i 
the  same  in  order  that  the  funds  may  be  placed  to  Captain  K.'s  credit  at  the  ear 
moment  practicable. 

Tlie  sum  named  includes  $52,260.46  and  $16,726.80  reported  by  telegraph  as  st 


lb*  gwM>-*>lftiiB''ihlfcll  ■<   M—   ■fUiJMlh.  OQ  Ibn  hnrkli  ot  tin-  AmUt- 

■iTiwnriT,  IT.  B^Sui  PnnelKo,  aart«f  th*  Pint  HkitnnkI  Hank  uf  FntilMid,  Or*. 

[10,  nsprcllTelj,  kfter  iMkyaicrut  of  onUUiniJlntf  tJttichK,  auil  it  in  tiMpwIftiUj  (•• 

ina  l>«  Ikkpn  U>  bav«  drpuaflvd  |ii  llui  vmlil  of  Uia  TrvMUUvrdf 

Vmj  nvpecirimj-,  your  ob't  Berraut, 

RUFITS  INGALU, 

0«Mrl<ra«atB--Oaav«J,  Jivl.  JMer.(}*B<raI,  0.3,4. 

Kii.(i.U.Q.O..lBSi. 

Was  UxrAKTMKXT,  /UrMin  1,  IHO. 
iMpECtbillr  ferwatdad  to  tbr  Uaa.  emtvUrf  of  the  Traamry,  wMi  rM|iiMt  Uwt 
Ibfimiii  lUiirfiBg   t«  tb«  (imlit  of  U^or  Bakvr  at  thii  lima  of  hUdawth  umj  ba  te- 
pHiinl  li>  tha  cradit  of  tbo  Trwwarar  of  tlia  Unitod  MatM  ••  auou  m  praotloabla. 
fl  BeBERT  T.  LlXCOUf , 

■  Sttrriart  aj  Wmr. 

m  Tbkascrt  Ukpabtmkmt,  iUraorf  M,  lOB. 

I      Gsfnrtfillljr  ivtumi^d  U>  Ilia  Hon.  Socn-lary  uf  War  for  rvcantiderattini.     In  ttw 
I    lul  dT  InlaDCH  rrinaioinE  to  Uie  ofllcial  crvdit  of  U.  8.  dinknmnK  olD^wn  nndamd 
I     brlkFinii  Nalicoial  Daak  of  PortUnd,  O..  for  Ih*  perkid  rndMl  Fabruarr  i,  teH^ 
fl>««i  of  |U,Hrt.'.t>4  ouly,  in  mpoTtod  M  oMiulliiic  totfar  cratlll  of  M^.  Haki'r.  witila 
ilk«lal4Nl  lM>t*>(D  thatiha  AniauBiof  |1«,;W.IW  mnulnad  In  liU  umlll  at  tlw  dat««r 
Uilntk,  after  [ta)'uirrrit  nf  oitulaudiog  obuvka. 
la  tbe  Uat  of  balancaa  mudotpd  by  the  U.  8.  Aaalatnul  TivMuirar,  San  Fransiwo, 
'    CkL,  fat  the  tmaam  period,  Iba  lun  of  |58,T07.TB  ia  nported  aa  aUodiiii  ta  lbs  nradh 
tf  114,  Baker  witli  thM  oDm,  afte  dadpctinc  Uia  amonnt  of  |&,9U0  tnnabrMd  bj 
Umu.  OoL  B.  a*xtoa  to  Ui^.  Bakar,  who  dlad  bafan  raeelptlBj  far  (ha  hmh,  ud  • 
V  of  wUeh  waa  iMonnattdad  by  tlia  Bon.  SaoMtMjr  tS  Wm  In  bla  amUcM- 
MM  *f  tlM)  19th  MtalMit,  whUa  It  la  ataUd  bniwln  that  Uw  MMQnt  of  •Gtt.MW.tf  i*- 
o  Uie  crsdit  of  U^.  Bakar,  with  tltv  AMlMaiit  TraMnrar,  at  th*  d»i«  of  bla 
dtatb.  alVr  paymvitl  nf  oQtaliuidilitc  eliiwks. 
I  11.  F.  FHKNCH, 

JoNa«  SrrrvMfy. 

Wah  UsrAUTMKKT,  ^VftnHry/7,  iwa. 
BiMpcctfally  rntiiriMiit  to  tbr  Qaart«niia»l«ir-U«u«ra],  Inviting  atlcutlon  In  tha  pra- 


Br  order  of  the  Secn-iary  of  War. 

SAHI.  HODOKINS, 

liUt  ■ndonrmBBl-l 

(Jr.  Mk.  Ukkl'*  OmriCK,  JfimA  Hi*.  IrWS. 

laqwcifally  n^titmrd  to  tha  bODorablr  tbv  St<cn>(ary  of  War.     From  tbn  aiu^ODt 

n  by  aooond  endatsempat  (tUt.TW.TS)  lu  be  aa  •lepodl  *ritb  the  A»t.  Treaa.  M. 

LfSan  Franeiaoo,  to  therredit  of  thx  lBt«<  H^jor  E.  D.  Baker, ohuuld  IwdMluotM]  the 

It  nfnro  miiftian'tliii; phprfci  («*7.St),  whieh  will  Icarr  thr  aiuouuC  to  (vifxixMJtHt 

t  repart«d  in  aame  eodorMment  as  ou  deposit  with  the  Fiiat  National 
-k  af  Portland,  Oivgoo,  rii,  |li,i:«6&.tU,  t"M  tht  amount  of  two  (3)  ontstandlng 
ft*  (1607 .SO),  leaTCB  tl3,l!fe.U  In  tbat  bank  to  be  dep<«it4^  to  tlie  (>r«lit  of  the 
MUBTof  the  U.  S.  To  the  latter  aniixint  woa  added  tlie  num  of  |4,45H.66,  draft 
rtiehon  tha  1st  Kat.  Bankof  Portland,  left  the  Treasury  on  tbe32ndof  JauuaTj, 
J«bkh,HwaapTeaaiiMi4  wootd  ba  placed  to  t/)f  credit  of  U^or  Baker,  t\mainDk> 
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ing  the  amonnt  $16,726.80)  as  per  within  letter.    But  Informatiou  has  just  been  infom 

ally  obtained  from  the  Treasury  that  the  said  draft  for  $4,458.66  was  recalled  by  tel< 

graph  and  the'funds  restored  to  the  appropriation. 

It  is  now  requested  that  the  above  amounts,  viz :  $52,260.46  and  $12,268.14,  on  depoii 

with  the  Asst.  Treas.  U.  S.,  San  Francisco,  and  First  National  Bank  of  Portland,  i« 

spectively,  to  the  credit  of  Major  Baker,  be  deposited  to  the  credit  of  the  Treason 

of  the  U.  S.,  leaving  $447.33  and  $597.50,  respectively,  to  meet  the  four  (4)  outstandic 

checks,  a  full  description  of  which  has  been  called  for  by  this  office,  and  will  be  fii 

nished  as  soon  as  received. 

RUFUS  IN0ALL8, 

Quartemuuier' General f  B*vt  Maj,  GtiU. 

[5th  endortement.] 

Respectfully  returned  to  the  Hon.  Secretary  of  the  Treasury,  inviting  attention  d 

the  indorsement  of  the  Quartermaster-General  of  the  14th  instant,  whose  request  ii 

approved. 

ROBERT  T.  LINCOLN, 

Secretarjf  of  Wm. 
War  Dept.,  March  16, 1883. 

Treasury  Department, 

Office  of  the  Secretary, 

Washington,  D.  C,  if arcft  20,  1883. 
U.  S.  Assistant  Treasurer, 

San  Francisco,  CaL: 

Sir:  Upon  receipt  of  this  letter  you  will  please  deposit  to  the  credit  of  the  Tnm 

urer  of  the  United  States,  in  the  name  of  £.  D.  Baker,  migor  and  quartemiasUt 

U.  S.  Army,  and  on  account  of  **  repayment  of  disbursing  funds,"  the  amooni  i 

$52,260.46,  being  part  of  balance  remaining  to  his  official  credit  on  the  books  of  JM 

office,  issuing  therefor  the  usual  certificate  of  deposit,  in  duplicate,  and  forward  tlM 

full  set  to  this  office. 

In  making  the  necessary  entries  in  your  accounts  you  will  refer,  by  date,  to  thi 

letter  as  your  authority. 

This  action  is  taken  in  compliance  with  the  reconmiendation  of  the  Hon.  Seeretai; 

of  War  dsted  the  16th  instant. 

Very  respectfully, 

JNO.  C.  NEW, 

Assistant  SeoreUtqf. 

Treasury  Department, 

Office  of  the  Secretary, 

Washington,  D,  C,  March  20, 1883. 
Cashier  First  National  Bank, 

Portland,  Oregon: 

Sir  :  Upon  receipt  of  this  letter  you  will  please  deposit  to  the  credit  of  the  Trei 

urer  of  the  United  States  in  the  name  of  E.  D.  Baker,  m^jor  and  quartermaster,  U.I 

Army,  and  on  account  of  '' repayment  of  disbursing  funds, ^'  the  amount  of  $12,268.1 

being  part  of  balance  remaining  to  his  official  credit  on  the  books  of  your  bank,  i» 

ing  therefor  the  usual  certificate  of  deposit,  in  duplicate,  and  forward  the  full  set 

this  office. 

In  making  the  necessary  entries  in  your  accounts  you  will  refer,  by  date,  to  tt 

letter  as  your  authority. 

This  action  is  taken  in  compliance  with  the  recommendation  of  the  Hon.  Seeretai 

of  War,  dated  the  16th  instant. 

Very  respectfully, 

JNO.  C.  NEW, 

A%«ifttaat  Secretary* 
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fc7i&]  OrnCB  OF  AMlBTAlfT  Tmbasubbb  U.  8., 

leerttfy  thst  Ifsj.  £.  D.  Bak«r,  Qm.,  this  dmj  deponited  to  the  eredit  of  the  TroM- 
nroCtbe  United  States  fifly-two  thoiuMind  two  bandred  and  tizty  ^  dollnn  on  ao- 
Mrt  of  repayment  of  disbnninK  fnoda,  as  per  authority  of  Department  letter  dated 
ItLiO^  'iS,  for  which  I  have  signed  dupHeiU  receipts. 

ftt;no.46. 

N.  W.  SPAULDINO. 
Jatitiant  TWessrer  L\  8, 

(On  the  margin :)  Original.    To  be  sent  by  first  mail  to  the  Secretary  of  the 

l^eniiiy. 

Jh.l3a7.]  FiBST  National  Bajik  or  Pobtlascd, 

Pwrilmmd,  Oregon,  M  Aprils  1*983. 

1  certify  that  M^or  £.  D.  Baker,  Q'r  Mr.,  U.  8.  A.,  has  this  flay  d«*p<mit«d  to  the 
cidit  of  the  Treasurer  of  the  United  States  twelve  tbonitand  two  hundred  A  sixty- 
iffkt'A^  dollars,  on  account  of  "repayment  of  disborsinic  funds,'*  as  |ier  Irtterof 
mority  of  Jno.  C.  New,  Asst.  Secretary,  dated  March  V),  '43,  for  which  I  have 
^ped  JMpHmU  receipts. 

G.  E.  WmilNGTON, 

CflfAier. 

(On  the  man^in :)  Original.  The  depositor  will  forward  this,  by  the  first  mail,  to  the 
Seoetary  of  the  Treasury. 

(FoBM  No.  7.) 

UBT  210.  83,  1854.--U.  8.  TR£ASU£T.-<K)V£R£D  BY  REQUISITION  NO. . 

DlBMitf  to  ike  credit  of  the  Trmturer  of  the  UmiM  Staie$  in  ike  undernamed  depontoriee 
■risf  ike  fir^t  quarter  of  1883  on  account  of  approgniaiione  under  tke  direrlion  of  ike 
Wur  Department, 

Depwiit.  *S       '       5f 


For  whoM*  credit  AppropriMioD.  '       •*  o.  I*^ 

i|   .   T 


B«e       Place.  .      '  i|  ■  li 


un.  ; 

HiRkS    A.  Tr.,  Ssn  Fruicis-     &  D.  Baker.  Mi^ -  •    Rexular iiapplif«.  IMK!     . .   $37. 146  87     fSU.  200  46 

oo.Cal.  ;  Cav.A  ftrt]iorM«.18ia....    14.875  00     

BuTBcks  Sc  quarters.  18fO      7.  Ml  50     

<  AnoytraDiip«>rtatioo.  1M3  007  UO  ,  P. 

I  Apr.38.'a 

Correct. 

(Si^ed)  W.  F.  MACLEN^AN. 

Ckf,  n'arrant  f)ir. 

(fitsmped:)  .3rd  Auditor's  Office,  Bookkeeper's  Division,  April  '20,  l*^\. 


War  Dbpartmin'T. 

No.  a'S04. 

A  tke  8eeretar0  of  tke  Treaeurg  : 

tot:  Plesse  issne  a  warrant  on  Miu.  E.  D.  Bailor  in  favor  of  tliH  TroiiHiir^r  of  tlie 
lliited  States  for  fifty-two  thoasand  two  hnndreil  and  Hixty  dollars  and  forty-Hix 
Mrti, being  amount  deposited  to  thecredituf  the  Treasrirer  of  the  United  Slates  asv^t 
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list  of  deposits  No.  tHti  herewith,  to  go  to  the  credit  of  the  nndermentioned 
priations. 
Given  imder  my  hand  this  Ist  day  of  May,  1883.  L.  > 

$52,250.46. 

(Signed)  ROBERT  T.  LINCOLN 

Secretary  of 
8.  B.  P. 

Ooantersigned  May  4,  1883. 

(Signed)  JAS.  S.  DELANO, 

Aofg  Second  Comptr 
M.  E.  S. 

Registered  May  5,  1883. 

(Signed)  E.  W.  KEIGHTLEY, 

Third  Au^ 

APPROPRIATIONS. 

Regular  8uppli«»8, 1883 27, 

Cavy.  6l  arty,  horses,  1883 16, 

Barracks  &  quarters,  1883 7, 

Army  transportation,  1883 

S52, 

Office  of  the  Secretary  of  the  Treaii-  TREASURY  DEPARTMENT, 

ury.  Division  of  WarraDta,  Esti- 

mates,  and  Appropriationa.--    m    w   •    -ri  -r\  t» « 

Form  61.1  To  Maj.  E.  D.  Baker: 

_.  Pay  to  the  Treasurer  of  the  United  States 

"^^^  credited  to  the  appropriations  named  in  the  ma 

[Cat.1  this  warrant,  fiity-two  thousand  two  hundn 

sixty  dollars  and  forty-six  cents,  amount  of  d 

Repay  Covkbing  Wabbant.         to  credit  of  the  Treasurer,  as  per  List  No.  yf  i 

y^  _  with,  pursuant  to  a  requisition,  No.  8504,  of  tl 

retary  of  War,  dated  May  1,  1883,  countersip 

$52,260. 46.  the  Second  Comptroller  of  the  Treasury  and  reji 

^ _.^  _  bv  the  Third  Auditor.     And  for  so  doing  this  o 

ArPROPRlATIOSB.  *  _     _a.  ^ 

your  warrant. 

Pay  and  traveling  and  general  ex-  Given  under  my  hand  and  the  seal  of  the  Ti 

pensea  of  the  Army,  — — .  Department  this  3l8t  day  of  May,  in  the  year 

M'fc^^c^*^  Army,           .  Lord  one  thousand  eight  hundred  and  eight; 

General  expenneR. .  ^^^  ^^  independence  the  hundred  and  seventh. 

Ordnance,  ordnance  stores  and  sup-  (Signed)                                        JOHN  C.  NEW, 

pli«.e, .  A88i$tant  Seen 

Ordnance  service, .  w  i;^  tut/^t 

Repairs  of  arsenals, .  \v .  r  .  MCi^. 

Arming  and  equipping  the  miUtia,  Countersigned  3l8t : 

Kxpens^ of  recmiting, .  (Signed)  WM.  LAWRENC 

Metdlcal  and  hospital  department,  First  Comptr 

.  S.  W.  S. 

1883.  Regolar    supplies 

of  the  Quartermaster's  Registered: 

T  ^J?S"iT°* V  ^''^^  ^       (Signed)  W. P. TITCOMB 

Incidental  expenses  of  v*^b/  r  a     4  -y  j> 

the  Quartermasters  \_^B»i.\liei 

department, . 

Horses  for  cavalry  and  OFFICE  OF  THE  TREA8VKER  OF  THE  Un1TKI> 

artillery 16.876  00        ^        .       ,   ,  looo 

Barracks  and  quarters.       7,541  59        Received  June,  18aJ. 

Transportation  of    the  E.  O.  GRAV] 

AnuT  and  its  supplies  697  00  Ass't  Trea 

Subsistence     of     the 
Army, . 

Clothing,  camp  and  gar- 
rison equipage, . 

52, 260  46 


AffV&aHam^AifnfrimHaM    £l^ee^fle-Arfnfrtaiian  0»m.     VfL 


(FOHM  Ho.  8.) 
— MATIOKAL  BAHKa.-COTEBED  BT  BEQUISITION  HO.- 


i|d  ■  { IM  S.  B..  Port- 


I 


(StHip«d:)  Third  Auditor'*  Office,  Bookkeeper'*  Divtaioii,  April  96, 1M3. 

WaK  DKPARrMKMT. 

No.  ^105. 
hBuStereitoyo/  the  TVwuarjr: 

fltt:  PleMe  innie  m  wamnt  on  M«}.  E.  D.  Baker  in  favor  of  ilii'  TreMiirer  of  the 
lUtad  SUtea  for  twelve  thoiuanil  twii  bnnilml  ami  aixty-piicht  ilollara  ami  fonrteen 
ati,  Mdk  amonnt  depoailed  to  the  credit  of  the  Trriunrer  of  the  United  RtatM  •■ 
|«liatof  aepa«ta  Xo.  ia,^00i,  herewith,  to  ^o  tii  the  credit  of  the  i)iii1<> mien t ion «d 


"SS^ 


APPROPRlATIONfl. 

._U  eipenaf*.  1883 1,772  30 

imv  trannxniatlon,  1883 r>,M.^  84 

Ootthig,  *c.,  1883 MOO 

Cw.*  rep'*.  !io«pit»l«,  1883 .1.000  00 
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[Office  of  the  SeoreUry  of  the  TroM-  TREASURY  DEPARTMENT. 

ary,  Division  of  Warrant*,  Esti- 

??™si.r*    ^PP^P""'""-  To  Maj.  E.  D.  Baker  : 

Pay  to  the  Treasurer  of  the  United  States,  to  be 
^^^*  credited  to  the  appropriations  named  in  the  marKin  of 

[Cut.]  this  warraut,  twelve  thousand  two  hundred  and  aixtj- 

eight  dollars  and  fonrtecn  cents,  amount  of  deposilfl  to 

^®-  "•  credit  of  the  Treasurer,  as  per  list  No.  tMt»  herewith, 

KiPAY  CovEiojio  WABBAjrr.        pursuant  to  a  requisition,  No.  8505,  of  the  Secretary  at 

War,  dated  May  1,  1883,  countersigned  by  the  Second 

$12,208.14.  Comptroller  of  the  Treasury  and  registered  by  the 

.«„„».„.. *,^w<.  Third  Auditor.    And  for  so  doing  this  shall  be  your 

AFPROPBIATIOMB.  ^  e»  <f 

warrant. 

Pay  and  travelinK  and  general  ex-  Given  under  my  hand  and  the  seal  of  the  Treasury 

peoRea  of  the  Army. .  Department  this  31st  day  of  May,  in  the  year  of  onr 

Sifcacc     ^""J' •  Lord  one  thousand  eight  hundred  and  eighty-three, 

GeneralVxpeiiHes, .  *u^  ^^  Independence  the  one  hundred  and  seventh. 

Ordnance,  orduance  stores,  and  sup-  Signed:                                          JOHN  C.  N£W, 

plies, .  A88i$iant  Seereiarw» 

Ordnance  service, .  \xt    t    TLTr-T 

Itopaiis  of  arsenals,  »  w .  r  .  Mcu. 

Arniin£jnd  equipping  the  mili-  Countersigned  3l8t:                WM.  LAWRENCE. 

Expenses  of  recniiting, .  ^*»'«^  Comptrolw* 

Medical   and    hospital    depart*        S.  W.  S. 

ment, .  «      .  , 

Regular  soppliea  of  the  Quarter-        Registered: 

master's  Department,  .  W.  P.  TITCOMB, 

1883.   Incidental  ex-  A»^t  17jw><*«m> 

penses  of  the  Quarter-  -***^*  KegUm. 

master's  Department ..  $1, 772  80 
Horses    for   cavalry  and  OFFICE  OF  THE  TREA8T7REH  OF  THE  UnfTBD  StaTH. 

B^^^S^and  quarte™:::::::;:::         Received  June  10,  1883.  ^„,^^„ 

1883.    Transportation    of  E.  O.  GRAVES, 

the  Army  and  its  sup-  A8i?i  TrtOtwnr, 

plies &,  445  84 

8ubsisteno«^of  theArmv 

1883.  Clothing,  camp,  and 

garrison  equipage 50  00 

1888.    Construction     and 

repair  hosp 5,  000  00 

12, 268  14 


IN  THE  MATTER  OF  THE  PAYMENT  OF  THE  CONTRACT-PRICE  FOB  A 
SITE  PURCHASED  FOR  A  UNITED  STATES  COURT-HOUSE,  CUSTOM- 
HOUSE, AND  POST-OFFICE  AT  PENSACOLA,  FLORIDA.— SITE  CASE. 


1.  Under  the  act  of  June  10,  1882  (22  Stut.,  99),  the  contract-price  for  a  site  pur- 

chased for  a  United  States  court-house,  custom-house,  and  post-office  at  Pnnia 
cola,  Fla.,  may  be  paid,  before  ^'the  consent  of  the  legislature  of  the  State"  of 
Florida,  "to  such  purchase,  has  been  given." 

2.  The  proper  construction  of  section  355  of  the  Revised  Statutes  considered. 

3.  The  opinions  of  the  Attorneys-General  of  May  6,  1861  (10  Op.  Att-Gen.,  35),  and 

March  27,  1877  (15  Op.  Att.-Gen.,  212),  referred  to. 

4.  A  construction  of  a  statute  long  acquiesced  in  should  not,  as  a  general  rule,  ba 

changed,  unless  manifestly  and  palpably  erroneous. 

The  act  of  June  10,  1882  (22  Stat,  99),  provides : 

"That  the  Secretary  of  the  Treasury  be,  and  he  is  hereby,  aathorixed 

and  directed  to  purchase,  at  private  sale  or  by  condemnation,  in  par^ 

Huance  of  the  statute  of  the  State  of  Florida,  all  the  land  that  he  may 

deem  necessary  adjacent  to  the  site  lately  occupied  by  the  TJDited 

States  cnstom-honse,  post-ofilce,  and  United  States  oonrtrooms  in  the 
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tr  of  Pensaoola,  Florida,  and  to  caase  to  be  erected  thereou  a  suit- 
Ae  brick  or  stone  batlding,  with  a  fire- proof  vault  extending  to  each 
cry,  for  the  use  aud  aocommodatton  of  the  United  States  diHtrivt  and 
rcait  ooorta,  coatom-hoaHe,  post-office,  and  other  Oovernnient  offices 
I  that  city,  at  a  cost  not  exceeding  two  hundred  thousand  dollars,  in- 
ladms  the  porchase  of  land;  and  the  bnilding  hereby  authorise<l  shall 
e  so  erected  as  to  afford  an  open  space  of  not  less  than  fifty  feet  be- 
ween  it  and  any  otlier  building;  and  the  sum  of  two  hundred  thousand 
loUara  is  herri>y  appropriated,  out  of  auy  moneys  in  the  Treasury  not 
itherwise  appropriated,  for  the  purpose  herein  mentioned." 

Section  355  of  the  Revised  Statutes  provides,  that: 

^No  pablic  money  shall  be  expended  u|>on  any  site  or  land  purchased 
bj  the  United  States  for  the  purposes  of  erecting  thereon  any  armory, 
uienal,  fort,  fortification,  navy-yard,  custom-house,  light-house,  or 
Offiier  public  building,  of  auy  kind  whatever,  until  the  written  opinion 
d  the  Attorney-General  shall  be  had  in  favor  of  the  validity  of  the 
tide,  nor  until  the  consent  of  the  legislature  of  the  State  in  which  the 
lad  or  site  may  be,  to  such  purchase,  has  been  given." 

The  acts  making  appropriations  for  the  purchase  of  sites,  and  for  the 

«eii8tmction  of  public  buildings  thereon,  usually  provide,  that  no  money 

dttll  be  expended  for  either  puri)ose,  until  jurimliction  over  the  land  to 

kepnrchaaed  has  been  ceded  by  the  pro|)er  State  to  the  United  States. 

(lets  of  May  25,  July  12  and  27;  and  August  ;),  1882;  22  Stat,  97, 

i  Itt,  177,  217). 

The  statutes  of  the  State  of  Florida  provide  as  follows: 

^Seg.  3.  The  Uniteil  States  are  hereby  authoriziHl  and  em|K>were<l  to 

porchase,  acquire,  hold,  own,  o(xupy,  and  |M)Hsess  such  land  or  lands 

I  vithin  the  limits  of  this  State  as  the^'  shall  adjud^re  it  exi^edient,  and 

I  liiall  seek  to  occupy  and  hold  as  sites  on  which  to  en*ct  and  maintain 

I  fart^j  magazines,  arsenals,  dockyards,  and  other  needful  buihlin^M,  or 

'  lay  of  them,  as  contemplatefl  and  provided  in  the  ('onstitution  of  the 

United  States;  said  purchases  to  be  eflei*ted  either  by  contnict  with 

tbe  owner  or  owners  of  said  land  or  lands,  or  in  the  manner  hereinafter 

frovided.'^ 

Section  4  provides  for  the  manner  of  condemning  the  land  by  the 

eireait  court,  and  paying  for  the  same,  when  the  agent  of  the  rnite<l 

I^tes  anil  the  owner  cannot  agree 

"Sec.  5,  Whenever  the  United  States  shall  contract  for,  jiun^hase, 
oracqaire  any  land  or  lands  within  the  limits  of  this  State  for  the  pur- 
poses aforesaid,  in  either  of  the  mo<les  alnive  mentioned  and  provided, 
Md  shall  desire  to  acquire  constitutional  juris<Iietion  over  such  land  or 
lands  for  said  purposes,  it  shall  and  may  be  lawful  for  the  governor  of 
this  State,  upon  application  made  to  him  in  writing  on  behalf  of  the 
United  States  for  that  imqiose,  ai^nupaniml  by  the  proiH*r  evidence  of 
■lid  purchase,  contract,  or  acquisition  of  nM'onl,  describing  the  land  or 
lands  songht  to  be  c^led  by  convenient  metes  and  lK>unds,  and  the  said 
gDvemor  shall  be  and  he  is  hereby  authorized  and  empowere<l  there- 
tpon,  in  the  name  and  on  behalf  of  this  State,  to  ceile  to  the  Unite^l 
States  exclusive  jnrisiliction  over  the  land  or  lands  so  purchased  or  ac- 
qnired.and  songht  to  be  cedc<l ;  the  United  States  to  hold,  use,  occupy, 
ovn,  possess  and  exercise  said  jurisdiction  over  the  same  for  the  pur 
Mes  aforesaid,  and  none  other  whatsoever,''  &c.  (McClellan's  l>\^eKt^ 
Uwp  of  Florida,  chap.  133,  pp.  686,  087.) 
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The  account  of  John  B.  Gattman  against  the  United  States  for 
$18,000  for  the  purchase  price  of  real  estate  purchased  under  the  aet 
of  June  10, 1882  (22  Stat.,  99),  is  presented  to  the  First  Comptroller  in  . 
its  regular  course  of  settlement,  to  decide  whether  it  may  be  allowed  , 
and  paid.  It  is  shown  that  the  title  to  the  real  estate  is  valid,  and  ii  i 
approved  by  the  Attorney-General,  as  required  by  section  355  of  te  3 
Revised  Statutes.  " 


Decision  by  William  Lawrence,  First  Comptroller: 

The  sole  question  presented  for  decision  is,  whether  the  contract  price  . 
for  real  estate  purchased  for  the  United  States  under  the  act  of  June  10^ 
1882  (22  Stat.,  99),  for  a  site  for  a  court-house,  custom-house,  and  poet-  ^ 
office  at  Pensacola,  Fla.,  can  lawfully  be  paid,  "until  the  consent  of  ? 
the  legislature  of  the  State "  of  Florida,  "  to  such  purchase,  has  been  '} 
given."    The  act  of  June  10,  1882  (22  Stat.,  99),  unlike  some  other  acts  ■' 
of  a  similar  nature,  does  not  require  any  such  consent  as  a  condition  pre>  ^ 
cedent  to  the  purchase  and  payment  for  the  lands.    If  section  355  of 
the  Eevised  Statutes  is  to  be  construed  literally,  it  does  not  require  that 
"the  consent  of  the  legislature  of  the  State"  be  obtained  prior  to  the 
purchase  of  the  land,  but  only  prior  to  the  expenditure  of  any  monqf 
**  for  the  purposes  of  erecting  thereon  any    •     •     •    public  building.* 
This  section,  however,  requires  as  precedent  to  something — either  to  the 
purchase  of  the  real  estate,  or  to  the  expenditure  of  money  for  the  p^l^ 
pose  of  erecting  public  buildings  thereon — two  conditions,  to- wit:  (1) 
that  "  the   written  opinion  of  the  Attorney  General  shall  be  had  in 
favor  of  the  validity  of  the  title,''  and  (2)  that  *'  the  consent  of  the  legis- 
lature of  the  State    •     •    •j    to  such  purchase,  has  been  given."    These 
two  conditions  seem  inseparable,  and,  on  the  language  of  the  statute, 
cannot  be  made  conditions  precedent  to  different  purposes. 

The  apparent  intention  of  Congress  was  to  secure  a  valid  title  to  the 
real  estate  before  paying  for  it.  The  intention  is  equally  apparent  to 
require  the  consent  of  the  legislature  of  the  State  to  the  purchase, 
which,  in  practice,  means  the  grant  to  the  United  States  of  a  right  of 
jurisdiction  over  the  land  so  purchased.  There  is  the  same  necessity 
for  procuring  this  prior  to  the  completion  of  the  purchase  of  the  land  M 
for  ascertaining  the  validity  of  the  title.  It  is  not  to  be  supposed  that 
Congress  intended  to  authorize  a  purchase  of  real  estate  without  a  cer- 
tainty that  the  consent  of  the  State  to  such  purchase  would  be  given 
with  a  cession  of  jurisdiction,  for  without  these  the  object  of  the  pur- 
chase would  totally  fail,  and  a  statute  should  be  construed  not  only 
ut  res  magis  valeat  quam  pereat^  but  so  that  its  objects  may  be  effected, 
and  not  so  that  they  may  fail.  A  somewhat  different  construction  has 
been  given  to  the  statute,  in  view,  doubtless,  of  opinions  previously 
given,  and  of  usages  thereunder  of  long  standing. 

Thus,  the  Attorney-General,  in  a  communication  of  January  20, 1883, 
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htfae  aacretiy  of  tiie  Treaaaiy  relatiTe  to  a  site  finr  a  nuurina  hospital 
It  Sew  QriettDSi  La.,  says: 

<*BeeiiiTing  again  to  section  355,  Bevised  Statutes,  the  thing  there 
Mhibitedy  it  woold  seem,  is  not  the  payment  of  tiie  purohase  money 
m  tiie  IaikU  but  the  expenditure  of  public  money  tiierecm  in  ereeting 
9mj  stmctnre  ot  building  for  whose  mte  it  was  purchased  (10  Op^  90). 
nie  laognage  of  the  statute  is  that  ^  no  public  money  shall  be  expended 
upofa  any  site  or  land  purchased  by  the  United  States,  &c,  until  the 
written  opinion  of  the  Attorney-General  shall  be  had  in  fovor  of  the 
Tslidil^  ot  the  title,  nor  until  the  consent  of  tiie  legislature  of  the  State 
IB  which  the  land  or  site  may  be,  to  such  purchase,  has  been  given.' 
Hue  pnmaion  has  been  construed  by  this  Dcmartroent  as  not  forbidding 
mment  of  the  purchase  money  for  the  land  before  the  consent  of  tiie 
State  to  the  purchase  has  been  given,  but  as  prohibiting  the  expendi- 
tore  of  pablic  money  for  structures  or  improvements  upon  the  land  un- 
til sodi  consent  is  ^ven.''    (MS.  opinion  of  Attorney-General,  March  8, 
1880.    Bee  also  16  Op.  Att-Oen.,  212,  and  10  Id.,  35.) 

The  oonstmction  of  a  statute  long  acquiesced  in  should  not,  as  a 
rule,  be  changed,  unless  it  is  manifestly  and  palpably  errone- 


In  this  case,  the  act  of  Jane  10, 1882  (22  Stat.,  09),  may  be  construed 
nth  reference  to  the  acts  at  May  25,  July  12  and  27,  and  August  3, 
18^2  (22  Stat.,  97,  161, 177,  217),  all  passed  at  the  same  session  of  Con- 
pess.  In  the  first-named  act  of  June  10  1882,  no  provision  is  made  as 
to  the  cession  of  jurisdiction  by  the  State  of  Florida;  in  all  the  other 
acts  i»ovision  is  made  requiring  a  cession  of  jurisiUetion  by  the  Stat(*H 
in  which  lands  were  thereby  anthorize<l  to  l>o  piirehaHed  for  public 
buildings.  In  this  rase  there  wan  a  iiecesHity  for  immediate  action,  aH 
Bsy  be  seen  from  the  preamble  to  the  act  of  June  10,  1882  (22  8tat.,  1M>), 
18  follows : 

^Whereas  all  the  public  biiildiuf^sof  the  United  States  at  PeuHacola, 
Florida,  were  recently  destroyed  by  fire,  and  there  exists  no  Hiiitable 
boilding  in  said  city  in  which  the  hunineHH  of  the  (Tovemment  of  the 
United  States  can  be  transacted  or  itn  eonrtH  held:  Therefore,  Be  it  en- 
uiedhyike  iknateand  Howie  of  RepreHeniaUven  of  the  United  Statefi  of 
America  in  Congre$8  OMsemhled.^ 

The  statute  of  Florida  makes  a  proviHion  for  the  cesHion  of  jurisdic- 
tion. 

In  view  of  all  the  circumstances,  the  account  of  the  (*lainmnt  may  1m' 
iDowed  and  paid. 

Teeasubt  Department, 

l^Srtf  Comptroller' 9  Office,  May  8,  188.S. 
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IN  THE  MATTER  OF  THE  RIGHT  OF  THE  UNITED  STATES,  AFTER  PAY- 
MENT HAS  BEEN  MADE  TO  A  CONTRACTOR  FOR  A  QUARTER'S  SEBVICB 
IN  CARRYING  MAILS,  TO  DEDUCT  FROM  COMPENSATION  DUE  HIM  FOB 
SERVICES  THEREAFTER  PERFORMED  [1]  THE  PRICE  OF  TRIPS  80 
PAID  FOR  AS  PERFORMED  WHEN  IN  FACT  *^NOT  PERFORMED;  [2]  NOT 
EXCEEDING  THREE  TIMES  THE  PRICE  IF  THE  FAILURE"  TO  PERFORM 
SAID  TRIPS  "  BE  OCCASIONED  BY  THE  FAULT  OF  THE  CONTRACTOB 
OR  CARRtER."--REESIDE'S  APPEAL. 


.d 


1.  When  a  contractor  for  carrying  the  mails  fails  to  perform  a  trip,  in  whole  or  in 

part,  in  any  quarter,  or  renders  inferior  service,  the  whole  price  of  such  trip  mai    ' 
be  dedncted  from  his  compensation  for  such  quarter,  unless  the  contract  for  a8^ 
vice  requires  partial  payment  for  so  much  of  the  trip  as  has  been  perfonoed. 

2.  It  is  a  principle  of  law  applicable  generally  to  Comptrollers  in  the  Treasury  De- 

partment, including  the  Auditor  of  the  Treasury  for  the  Post-Office  DepartiiMiil« 
that  when  a  special  tribunal  is  created  with  limited  power  and  a  partieulK 
jurisdiction,  and  the  power  is  once  finally  executed,  the  jurisdiction  isexhauttadi 
and  the  tribunal  is  as  to  such  &ct  functus  officio.  This  is  the  lega^  prime^U  on 
which  a  final  settlement  operat.es  as  a  re»  adjudicata, 

3.  A  Comptroller  may,  at  aiiy  time  before  payment,  recall  and  revise  a  settlement  made 

by  him. 

4.  The  legal  principle,  on  which  a  Anal  judgment  of  a  judicial  court  operates  as  »fM 

aef/iMftoato,  is  inlereet  retpubUca:  ut  8itjini$  liiium. 
6.  The  finality  of  the  judgment  of  a  judicial  court  thus  rest-s  on  a  different  It^gal  prui- 
cipie  from  that  on  which  the  finality  of  the  judgment  of  a  Comptroller  is  based. 

6.  When  the  Unite<l  States  acting  b}"^  its  authorized  officers  has  made  a  Yolantary 

payment  of  a  balance  finally  certified  by  a  Comptroller,  and  it  subsequently  ap- 
pears that  a  greater  sum  was  certified  and  paid  than  was  legally  due,  the  only 
remedy  is  by  a  resort  to  the  judicial  courts. 

7.  When  an  account  for  the  nervicea  of  a  contractor  for  carrying  mails  has  been 

finally  settled  for  a  quarter,  and  payment  has  been  made  to  him  of  the  amount 
found  due  by  the  Mitlement  without  fraud  on  his  part,  and  it  is  subsequently 
ascertained  that  he  failed  to  jierform  trips  during  such  quarter,  for  which  no  de- 
duction was  made,  a  deduction  cannot  be  made  in  the  settlement  of  the  account 
for  service  of  a  subsequent  quarter  of  the  price  of  such  trips  not  performed. 

5.  But,  in  the  settlement  of  such  subsequent  account,  deductions  may  be  made  for 

failures  to  perform  trips  during  a  previous  quarter,  when  such  failuree  were  "oees- 
sioved  by  the  fault  of  the  contractor  or  carrier  j^'  and  when  the  subject  of  such  dedae- 
tions  was  not  previously  considered  and  decided. 
9,  The  oi>inion  of  the  Attorney-General  of  June  4,  la'i?  (9  Op.  Att.-Gen.,  33),  is  not 
on  some  points  now  ap])licable  to  the  «ettlement  of  accounts. 

July  27,  1880,  J.  E.  lleeside,  with  sureties,  made  a  contract*  in  the 
usual  form  with  the  United  States  for  transporting  the  mail  on  route 
No.  13095,  from  Elizabeth  City,  North  Carolina,  by  Shiloh,  EdentCHif 
Avoca,  Plymouth,  and  Janesville,  to  VVilliamston  and  back  six  times  ft 
week,  in  steamboats,  at  $9,750  {yev  year  for  and  during  the  term  com* 
mencing  August  1,  1880,  and  ending  July  31,  1881,  said  contract  price 
to  be  paid  "quarterly  in  the  months  of  May,  August,  November,  and 
Febniary.^^    lieeside  let  portions  of  t\\ft  aeTvic^  to  a  subcontractor. 
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The  [Sixth]  Aaditor  at  the  Treasary  for  the  Post-Offloe  Department 
Mde  statemento  of  aoooant  and  certified  balances  doe  the  contractor 
and  sabcoDtractor  for  services  for  quarters  as  follow: 

Jlor  fractional  qnarter  ended  September  30,  1880;  contract 
price  of  service $1, 616  17 

Oeftober  14, 1880,  balance  certified  as  dne  assignee 
ofcontaractor $1,412  37 

Dne  subcontractor 17  08 

Deduct  [for  failure  to  arrive  and  depart  at  Elica- 
beth  City,  August  2  and  3,  and  for  similar  fail- 
ores,  Williamston,  August  3, 4, 5, 6,  7, 9, 10, 11, 
12,andl3] 186  72 

1,616  17 

PorqnarterendedDecemberSl,  1880:  contract  price  of  serv- 
ice      2,437  50 

Jinuary  13, 1881,  balance  certified  due  assignees 
efcontractor 1,664  16 

BsliDce  due  subcontractor 734  44 

Mnet  from  contractor  [for  fiiilure  to  arrive  and 
departat£lijBabethOity,November22and26]..  23  34 

Deduct  from  subcontractor  [for  similar  failure  at 
Williamston,  November  10] 15  56 

2,437  50 

For  quarter  ended  March  31, 1881 :  contract  price 2, 437  50 

April  15, 1881,  balance  certified  one  assignee  of 

eontractor 2,210  66 

Deductions  [for  fEulure  to  arrive  at  Elizabeth  City 

December  10, 15,  18,  20,  21,  22,  23,  27,  and  30, 

and  January  1,  2,  4,  5,  7,  February  10  and  11; 

Mure  to  depart  December  0, 10.  20,  21,  22,  24, 

2a,  27,  31,  January  24,  26,  2t,  February-  0  and 

10] 217  84 


2,437  50 
The  Auditor's  statements  simply  show  the  gross  amounts  of  ^^deduc- 
ttoDS,"  or  of  "fines  and  deductions,"  without  specifying  either  the  dates 
or  amounts  in  detail.  The  details  of  failures  (as  incIoHed  in  brackets 
sbove),  for  which  deductions  were  nimle,  are  taken  fh>ui  tlie  judgments 
of  Thomas  J.  Brady,  Second  Assistant  I'ostroastor-Oeneral,  ordering 
deductions  as  found  on  the  several  ^^ jacketn''  inclosing  the  regiHter  of 
trrivals  and  dejmrtures  of  mails  us  rcjiorted  byHocal  postmaMtern  to  the 
inspection  division  of  the  PoRt-Office  Department.     . 

On  the  several  balances  certified,  warrants  of  the  sainn  date  of  cer- 
tificates were  issued,  and  pa3*meiitii  were  maile  to  8ulKu>ntrui*tor  and 
aiBigneesof  contractor.  June  2,  1881,  the  Auditor,  who  luul  cer- 
tiiied  these  balances  and  countersigned  the  warrants  for  payment,  re- 
lipied,  and  Hon.  J.  H.  Ela  succeeded  him  as  Auditor.  After  these 
psyments  were  made,  and  after  ThomaH  J.  Hnuly  ceaiuHl  Uy  he  Si*cond 
Awstant  Postmaster-Oeneral,  his  suecesHor  made  an  onler  April  30^ 
U81,  charging  additional  deductions  against  the  eoniractOT  to  t^^ 
Mmtmnt  ef$S,lS7M.    This  order  sajra : 


158  First  Vomptroller^a  Office^  Treasury  Department 

^^  There  were  three  trips  missed  each  week  August  1  to  September 
30  (25  in  all),  ou  83  miles,  estimated,  betweeu  Elizabeth  City  and  Eden* 
toD,  partly  performed  on  route  13154,  $538. 

"There  were  83  trips— August  1, 1880,  to  March  31,  1881— not  per- 
formed by  steamboat  betweeu  Elizabeth  City  and  Edenton,  but  by  land, 
♦675.62.  • 

"  There  was  no  steamboat  service  by  contractor  between  Edenton 
and  Plymouth  (estimated  distance  15  miles)  August  1,  1880,  to  March 
31,  1881,  but  probably  on  route  13097  ($811.37). 

<'  There  was  no  steambon  t  service  between  Plymouth  and  Williams- 
ton,  22  miles,  January  4  to  March  31, 1881  (87  days),  but  by  land($112.97) 
.  deduct  $2,137.  96." 

August  6, 1881,  this  order  was  modified  as  follows : 

"  It  having  been  shown  by  the  following  evidence,  to  wit :  official 
report  of  T.  B.  Long,  Post-Office  inspector,  June  24,  1881,  and  iijkw 
a  reexamination  of  monthly  records  of  arrivals  and  departures^  that  the 
deductions  for  the  third  and  fourth  quarters  of  1880  and  first  quarter  of 
1881,  should  have  been  as  follows : 

Third  quarter,  1880. $815  42  instead  of  $1, 105  35 

Fourth  quarter,  1880 210  52  instead  of       595  74  ; 

First  quarter,  1881 773  93  instead  of       880  3S  " 

Making  in  all $1,  799  87  instead  of  $2, 581  43  v- 

^^  But  inasmuch  as  it  clearly  appears  in  evidence  that  the  failure  of  'f- 
contractor  to  iH^form  steamboat  service  was  willful,  it  is  considered 
that  a  fine  of  $500  should  now  be  imposed:  Therefore  remit  $281.66 oC 
the  deduction  noted  in  report  for  week  ended  May  7,  1881.'' 

December,  14,  1881,  the  following  order  was  made :  i 

'•It  having  been  shown  by  the  following:  The  Assistant  Attorney  ■■ 
General  for  the  Post-Office  Department  under  date  of  November  1, 1881|  \' 
gave  au  opinion  that  it  was  not  competent  for  the  Post  master- General  V, 
to  make  a  fine,  in  addition  to  a  deduction  for  failures  to  perform  tripe,  \- 
but  that  the  amount  of  the  deduction  may  now  be  increased  to  ftroor  |, 
three  times  the  pay  of  each  tri[)  because  of  willful  failures — Therefore  | 
remit  $500,  the  fine  reported  August  (>,  1881,  and  increase  the  amoonl  *j^ 
of  the  deduction  5-18  pro  rata,  making  the  total  deduction  $2,299.83.'}  \ 

On  the  9th  of  August,  1881,  the  Second  Assistant  Postmaster-G«l.  ] 

eral  made  the  following  order :  I 

"Service  ordered  to  be  discontinued,  May  30,  1881,  distance  fitoa  ^ 
Elizabeth  City  to  Edenton,  00  miles.  There  was  no  steamboat  8er?iae  J 
I>erformed  between  Elizabeth  City  and  Edenton  from  April  1  to  May  Mi  .j 
1881  (three  trips  a  week  service  by  land  is  allowed  for  from  Elizabeth  OiHf  ^ 
to  Edenton  30  miles,  at  the  rate  of  $460  per  annum). 

Deduct $705 

Fine  for  willful  neglect  to  perform  steamboat  service 126  M 

December  14,  I88I4  this  order  wavS  modified  as  follows :  j 

**  It  having  been  shown  by  the  following  evidence,  to  wit :  The  AssM-  ; 
ant  Attorney-General  for  the  Post-Office  Department  under  date  of  ; 
November  1,  1881,  gave  an  opinion  that  it  was  not  competent  fortte 
PostmasterCreneral  to  make  nfinc  in  addition  to  a  deduction  for  faiioni 
to  perform  trips,  i)ut  that  the  amount  of  the  deduction  may  now  be  ifr 
creiuse«l  to  two  or  three  times  the  pay  of  CJich  trip  because  of  the  willfid 
fail  lire:  Therefore  remit  $125  the  line  noted  in  report  for  week  endad 
August  13,  1881,  and  increase  the  auumwt  ot  \A\^ dv^duction  re^jorted  the 
same  date  5-32  jiro  rata,  making  tYie  totaY  d^xxcXKsycL  %^\^«^ 
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B  otden  of  Deoember  14|  1881,  remitting  fines  and  increaaing  the 
int  of  dednedona  were  reported  to  the  Auditor  March  31, 1882. 
ber  4, 1881,  the  AnditOT  certified  the  aom  of  $494.51  due  suboon- 
or  for  aervioe  from  April  to  Hay  30, 1881,  and  this  sum  was  paid 
April  12, 1872«  the  Auditor  stated  an  account  for  final  settlement 
Beeside,  as  follows : 


8TATEMEKT  OF  ACCOUNT. 
J.  E.RmMe^  oomtraeivr^  in  aeeommt  with  the  United  Stmtn, 


Cr. 


To    •BbeMitimelor's 


»    SBMMiCfmelors    par 

April  1,  to  ICajSO^lWl.       HMftl 

I  omomit  of  dometiaa  or* 


To 

dn«d  April    30.  1«B1.m 

moillSnil    ky    orion   of 

A«CMt    12.     1881,    and 

IfivshSl.  180 1,880  87 

To  MHoiiBt  of  iBM  and  do- 

daotioMi  otdorad  Aacoct 

IS.  Un.  M  Bodlflod  by 

ocdcrofMareh  81. 1882..         810  47 


Route  18806.  By  truaportotloB  At 
033.437.60  per  qoMTtor 
froM  April!,  to  Bay  30. 
1881 01.807  14 


By    WUace     Ualtod 

Stotoe 1.08121 


To    boloaee    duo    TTsHcd 


8.270  35 
1.803  21 


3.270  85 


0.12,  1882. 


r.  Beeside  apiiealed  from  the  action  of  the  Auditor,  the  ap])eal  was 
lined  by  the  Acting  First  Gomptn^Iler  Septeinl>cr  4,  1882,  and  the 
rs  were  retame<l  to  the  Auditor  for  his  investipition  and  Kcttle- 
de  novo. 

le  Auditor  reoi>ene<l  and  made  a  new  statement  of  tlic  aecoiuit,  which 
itomed  to  the  Comptroller  for  liis  aotioii. 
le  statement  submitted  by  the  Auditor  in  as  follows: 


tfT 


ax  paid  ■ubc«fiitractor,   third 

1880 

Rant,  L.  Johaaon  Jc  Co..  Miiiir- 

r  of  sabeoDtractor.  firarth  qa»r* 

rraat,  L.  Johnson  4s,  Co..  m«Hie- 

mnt.  J.  Locky.  aMti 


r  fabeoncrectur.  April  nnd  M»y. 

ae  «r  fcflps  not  run  by  st««mboat 
rccn  Kliubeth  City  nnd  Ed«nUm 

■  p.8) 

■e  oi  tripo  not  mn  by  itMKnboiit 
Ed«nl  '    " 


iton     nad    Plymouth 

■  p.  0> 

aooftripomitrtin  bv  stoAmbiiot 
roen  Pl>-nioath  ond  WiUiunfiton 

■  p.*> 

»of  deductions  by  5-ltf. 

onpMe8 OMl  12 

»of  dednctioiis  by  S-IA. 

onpncvO V  !>*i 

of  dodnctkms  by  5-lK. 


MvaoB  poi^O 


.  212  1«J 


lae  of  trips  not  run  bv  ftt*'aui)KMit 
mm  Blxobeth  City  nnd  Bfl^ntnn 
pro  mmd  May.  1^1.  os  Hbown  (>u 

11 

■tt pronto  incrtiosfi.  poise  11  — 


020.1  80 

1.41-'  37 

75U  00 

1.604  16 
2.  21»  66 

404  51 

l.«)4  05 
171  00 
763  7» 


700  78 


M7L'  10 


Dy  250  nt«anib«>«t  tripH  st  1.11  15  csrli. 
mmtractiMi  ft»r     OH,  ii67  IC> 

lly  iiif«»ri<»r  iM»rvir««  l»**tHf'«*ii  Kliuib<*th 
(Mtvand  KdtfiitoD.  fn»ni  paci-M  lu  and 
11  * a*)  «i 

Dy  inferior  si<r%'ir««  lN*twt*«in  Williaum- 
ton  and  IMynioutli,  «•  nhown  on  pa^(» 
10 316  50 

Hy  r«-ndiMion  ordr^rtsl  Aui;uMt  12.  li«nl  2t<l  55 

li'v  dMurtious  tdimrxiMl  to  niilM-ontriir- 
tor    2'»2  2H 

By  d*Mlu4*tiouM  nia«li>  uptn  flu*  liani;*  of 
th»*  onltT  for  in«-n*:tHiiiK  liy^lKthf 
amount  of  tin*  tripn  uot  run  prrvioitrt 
to  March  31.  Itv^l,  nnd  itf  h-i-j  foi  tlio 
monthrt  of  April  an«I  May,  Imh],  in 
«'X«'«'»iH  «»f  I  li*<  amount  of  tlii>wil(ilut*- 
tit»n<«:iM  nl«ti«Ni  in  tlit>oidiTof  Marrh 
31,  lHt»2 ■ 272  82 

Halanrc 1.730  h5 


11.  J:'*-'  47 
1.730  86  ;; 


\& 
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At  the  time  the  balances  were  certified  for  payment  for  each  of  tb 
qnarterH  ended  September  30,  and  December  31, 1880,  and  March  31, 1881 
the  ''  registers"  of  "  arrivals  and  departures  "  of  mails,  retamed  by  loei! 
postmasters  (Rev.  Stat.,  3841),  and  on  file  in  the  office  of  the  Second 
Assistant  Postmaster  General,  showed  all  the  failures  to  arrive  aiMJ 
depart,  and  the  character  of  the  service  rendered — as  land  service  ixt 
stead  of  steamboat  service — hence,  the  oider  of  August  6, 1881,  is  baaed, 
as  it  says,  ^^ upon  a  reexamination  of  monthly  records  of  arrivals  and 
departures." 

John  J.  Weed,  in  behalf  of  the  appellant,  made  an  able  oral  ar^meift 
and  submitted  an  elaborate  brief,  making  points  and  citing  aathoritiai 
as  follow : 

1.  After  the  completion  of  the  service,  the  amount  found  to  be  din 
the  contractor  cannot  be  paid  nor  the  indebtednesn  satisfi^  by  reopM* 
ing  the  accounti)  which  had  been  settled  and  closed  at  the  end  of  eaA 
quarter,  thus  by  a  readjustment  of  said  accounts  charging  against  thi 
contractor  a  sum  sufficient  to  balance  the  unsettled  account,  anleasil 
appears  by  sufficient  evidence,  that  the  reopening  and  reacyustmentcf 
the  settled  accounts  is  justified  by  erroneous  computations  made  mpii 
facts  "Which  were  admittf^d  and  formed  a  basis  of  the  preceding  settle 
ments.  This  proposition  is  based  upon  the  principle,  -that  a  mail  <Mh 
tractor  is  not  under  the  jurisdiction  either  of  the  officers  of  the  Poil|i 
Office  Department,  or  of  the  accounting  officers  of  the  Treasury  Deptt^;; 
meut  subsequent  to  the  time  when  the  contract  is  performed  or  terair 
nated  by  the  orders  of  the  Post-Office  Department,  and  the  acoooilf; 
relating  to  said  contract  are  adjusted  and  closed. 

2.  When  the  accounts  of  the  contractor  have  been  settled  and  ckMl 
by  an  Executive  Department,  there  is  no  officer  of  an  Executive  Depill^ 
ment  who  has  the  authority  to  reopen  said  accounts  so  settled  and  ol08el|. 
unless  it  appears  that  there  have  been  mistakes  in  matters  of  &ct  aii^ 
ing  from  errors  in  calculation,  or  unless  new  and  material  te8tim(M|j 
has  l3een  discovered  and  produced  which  would  change  the  result  il 
reference  to  a  rejected  item  of  a  claim  or  account.  (United  States* 
Bank  of  the  Metropolis,  16  Pet.,  377,  400,  401;  Ex  parte  Bandolj^t 
Brock.,  448;  1  Op.  Att.-Gen.,  621). 

3.  The  Second  Assistant  Postmaster-Oeneral  had  no  lawful  aathoi^ 
to  make  the  deductions  from  the  contractor's  pay,  ordered  April  Sl^ 
and  August  12,  1881,  and  March  31, 1882,  because  they  are  in  the  natml 
of  tines  imposed  **for  alleged  willful  failures  to  perform  service.'*  B 
wa.s  assumed  that  the  last  deduction  ordered  March  31, 1882,  was  joitfr 
fied  by  the  following  stipulation  in  the  contract: 

^^  It  is  hereby  alno  stipulated  and  agreed  by  the  said  contractor  ail 
his  sureties,  that  in  all  cases  there  is  to  be  a/orfeiture  of  the  pay  otSktdf 
when  the  trip  is  not  run,  and  of  not  more  than  three  times  the  pay  of  a  tifif% 
xchm  the  trip  is  not  run  and  no  sxiffi^cient  excuse  for  the  failure  isfumiikmt 
a  lorfeiture  of  at  least  one-fourth  part  of  it  when  the  running  is  8ote 
behind  time  as  to  lose  connection  with  a  depending  mail,  unless  itil 
shown  that  the  same  was  not  caused  by  neglect  or  want  of  proper  sldl 
or  niisconduet;  and  a  forfeiture  of  a  due  proportion  of  it  when  a  grade^ 
service  is  rendered  inferior  to  the  mode  of  conveyance  above  stipulated;  iH 
that  these  forfeitures  may  be  increased  into  penalties  of  a  higher  amouot 
according  to  the  nature  or  frequency  of  the /at/ure  and  the  importaiM 
of  the  inaiL^ 
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lie  rM^fw^ont  ^  Mardi  31, 1883,  was  made  by  the  adrice  of  the 
MaDt  Attorney-General  for  the  Post-Of&oe  Department,  and  seems 
ave  been  based  npon  the  above  provision  of  the  contract  as  well  as 
1  section  3962  of  the  Revised  Statutes.    Referring  to  the  above 
ision  of  the  oontract,  the  Assistant  Attorney  General  said : 
It  will  be  obaerved  that  the  delinquencies  for  which  finei  may  be  im- 
d  are  othcnr  delinqnencies,  t.  e.,  other  tkanfailitreii  to  pevfmrm  tripe. 
ifeiture,  therefore, /or  a  failure  to  perform  a  trip  exkauete  ike  power 
le  Poedmaaier-Oeneral  over  that  particular  delinqueuejf.    If  it  ehouU 
sr,  tkeU  iheae  delinqueneiee  were  willful^  it  is  competent  for  the  Post- 
er-General, under  both  the  law  and  the  contract,  to  impose  a  for- 
re  of  not  more  than  three  timee  the  price  of  the  tripe  that  were  not  run  J* 
m  contention  of  the  contractor  is,  that  the  Postmaster-General, 
QIC  exercised  the  power  to  deduct  the  prices  of  the  trips  that  were 
nn,  and  having  made  the  deductions  u|M)n  that  basis,  and  doHed 
lOooaatB  of  the  contractor  for  the  third  and  fourth  quarters  of  1880 
the  firat  quarter  of  1881,  has  no  iMwer  to  reo}>eu  the  account  thus 
d  for  the  purpose  of  increasing  the  forfeitures  to  three  times  the 
» of  the  trips  ^at  were  not  run.    If  be  had  such  power,  the  amount 
\B  dedactions  for  these  quarters)  was  largely  in  excess  of  what 
»eord  would  JustiCv*    The  amount  authorized  to  be  deducted  on 
ea4iiu^>i^^i>^  ^^^  $2,299.83,  while  the  amount  of  the  deductions 
»  by  the  Poetmaster-General  for  those  quarters  was  $443.40,  snd 
)  times  that  amount  would  be  only  $K330JM,  or  an  excess  of  de- 
ion,  aa  shown  by  the  record,  of  $!M)9.45.    But  the  amount  of  the 
ttare  cannot  in  the  first  instance  be  increased  to  three  times  the 
i  of  a  trip,  unless  the  failure  to  perform  the  service  was  willful  and 
latisfiictorily  excused.    There  is  no  evidence  anywhere  that  tht^se 
res  were  willful,  but,  on  the  ooutniry,  the  reconls  of  arrivals  and 
ftoras  show  reasonable  and  satisfactory  excuses  for  each  of  the 
xea.    The  subcontractors  have  been  paid  in  AiII,  and  this  is  a  waiver 
he  Post-CMBce  Department  of  any  right  to  impose  against  the  con- 
tor  three  times  the  price  of  trips  not  run  by  the  sul>contractor. 
ri|^t  to  reopen  and  readjust  the  account  of  a  mail  cmhi tractor  aud 
ge  for  irregularities  and  delinquencies  of  service  which  occurred 
mee  and  during  quarters  of  service  for  which  settlements  have 
I  made  and  the  accounts  closed,  is  expressly  denie<l    by  Judge 
ice  in  the  opinion  in  Peterson's  case,  in  which  he  said : 
rhe  retoms  of  the  postmasters  show  an  irregularity  in  the  per- 
lanoe  of  the  service  which  might  proi)crly  have  deserved  the  ini- 
don  of  a  fine  by  the  Postmaster-General^  had  he  exercieed  hin  an- 
lijt  to  do  eo  before  the  returns,  or  a  certificate  of  their  contents^ 
)  [was]  sent  to  the  Auditor  for  the  adjustment  of  the  accounts  of 
wntractor.    It  is  now  too  late  to  do  so.     The  action  of  the  Jhpart- 
I  wpam  the  retume  of  the  service  is  an  implied  waiver  of  that  irreg- 
tty  in  the  performance  of  service,  which  might  subject  it  [the  c(m> 
tor]  to  a  fine.'' 

[though  the  contract  for  mail  service  on  said  rente  No.  13095,  pro- 
s  that  *^  there  is  to  be  a  forfeiture  of  not  more  than  three  timen  the  pay 
tripf  when  the  trip  ie  not  rva,  and  no  nufflcient  excme  for  the  failure 
rmemei^  still,  if  the  accounts  of  the  contractor  have  been  adjustc<l, 
ed,  and  closed,  without  imposiug  said  forfoitura,  and  if  the  detlnc- 
I  and  forfeitures  have  been  made  *<  for  trips  not  niii,"  then  the  fail- 
^  impoee  this  forfeiture,  at  the  time  when  it  iniglii  legally  have 
I  enforced,  will  be  construed  as  a  tratrer  of  that  right  on  the  part 
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of  the  United  States ;  and  it  is  not  in  the  power  of  the  offioers  of  the 
United  States  to  enforce  such  forfeiture,  after  there  has  been  saeh 
waiver. — (Lester  r.  The  United  States,  1  Ct,  Cls.,  52 ;  Douglas  v.  United 
States,  2  Id.,  347.) 

The  United  States  is  just  as  much  bound  by  a  waiver  as  is  an  indi- 
vidual, and  it  is  not  a  sufficient  defense  to  the  i)aymeut  of  a  balanoe 
admitted  to  be  due  and  payable  to  a  contractor,  to  urge,  that,  in  the 
settlement  of  antecedent  accounts  of  the  contractor,  for  service  ren- 
dered under  the  contracts  from  which  said  balance  arises,  there  bM 
been  a  neglect  or  failure  to  charge  the  contractor  with  forfeitures  whidh 
might  have  been  imposed  at  the  time  the  previous  accounts  were  ad* 
justed  and  settled.    The  Postmaster-General  had  no  right  to  insist  upon 
antecedent  for/eituresy  which  were  waived  by  the  failure  to  impose  tbem  . 
in  apt  time,  as  a  means  of  satisfying  a  debt  admitted  to  be  dae  and  ' 
payable  for  service  admitted  to  have  been  performed  subsequent  to  the  ' 
waiver  of  said  forfeitures. — (Lester  t\  United  States,  and  Douglas  % 
United  States,  cited  above ;  Opinion  No.  63,  in  case  of  B.  H.  PetersoOy 
by  Judge  Spence,  Assistant  Attorney-General  for  the  Post-Offioe  De- 
partment.) 

The  only  evidence  which  the  statute  and  the  regulations  for  the  go?-  i 
erument  of  the  Post  Office  Department,  authorize  to  be  used  in  the  ad^  ; 
justment  of  the  accounts  of  a  contractor  for  service  performed,  is  th|  /^ 
record  of  the  arrivals  and  departures  of  the  mail,  kept  by  the  i>ostmsa'  ^ 
ters  at  the  termini  of  the  route ;  and  this  record  evidence  cannot  te  -^^ 
impeached  by  the  unsworn  statements  of  an  inspector  of  the  Post-Oflfll  -^"^ 
Department,  or  by  any  other  parol  evidence. — (Rev.  Stat,  sec,  SMl;'?'^- 
Postal  Laws  and  Regulations  of  1879,  sees.  658,  660,  661 ;  Lessee  4P 
Brown  v.  Galloway,  Peters,  C  Ct.,  291^  Opinion  of  Judge  Spence  !kr^ 
Peterson's  case,  cited  above.)  f,\ 

The  deduction  of  $919.47  directed  to  be  made  for  the  months  of  April  ^' 
and  May,  1881 ,  being  5-32  pro  rata  for  failures  to  perform  trips  for  UuMI  ^i 
months*,  is  not  justified  bj^  the  evidence,  either  record  or  otherwiii^?''t 
The  record  of  arrivals  and  departures  of  the  mails  at  the  /eriT^tat  of  tUl^i' 
route  does  not  show  a  single  failure  to  carry  the  mails  during  tliOi|[''i 
months.  All  that  the  record  does  show  is,  that  the  service  ^twa^iH 
Elizabeth  City  and  Edenton,  a  distance  of  63  miles,  was  performed  bf  |||t 
laud  service  instead  of  by  steamboat.  The  contractor  could  not  It  S 
i:harge<l  with  failures  to  perform  trips  when  the  trips  were  in  fact  pa^  ^^ 
formed.  If  they  were  performed  by  an  inferior  grade  of  service,  th0  ?-: 
forfeiture  could  only  be  for  a  due  proportion  of  the  value  of  the  td§ri- 
measured  by  the  inferior  grade  of  the  service  as  compared  with  thai  k: 
reipiired  by  the  contract.  ^ 

The  contractor  is  entitled  to  $812.80  for  one  month's  extra  pay,  ftir  ~*(i 
which  the  contract  made  provisions  in  case  of  a  discontinuance  of  tlMfv 
sicrvice.    The  contract  for  this  service  contained  the  following  proviskNIS  X 

*'  It  is  hereby  stipulated  and  agreed  that  the  Postmaster-General  BMf  ^ 
discontinue  the  service  in  whole  or  in  part,  he  alloxchvg  one  montVs  ttPM  )^ 
jKii/  on  the  amount  dispemed  uith.^^  ;■; 

The  order  for  the  discontinuance  of  the  service  was  couched  aadtff : 
the  guise  of  an  order  for  the  annulment  of  the  contract.  There  was  li^) 
sutiicient  excuse  for  the  issuance  of  this  order.  It  was  evidently  issflll rr 
under  the  authority  c<mtaine(i  in  section  013  of  the  Postal  Laws  SM>^ 
Kcj^ulations,  but  the  servi(^e  in  fact  was  discontinued  contemponUM- i^- 
ously  with  tlie  annulment  of  the  contract,  and  Wiis  never  again  resuoMl  i|i 
oil  that  route.  The  Regulation,  under  which  the  power  to  annul  lUl  ^ 
contract  was  exeixiised,  is  as  follows :  *.. 
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^The  PotfaiiMter4}eiiend  may  aDoiil  AOODtraet  for  repeated /Mitirflf 
laxiiii  Mgnmltiy  to  oontraet;  for  astigning  the  oootract;  for  Tiolating 
tbm  Post-CMBoe  laws,  or  disobeying  the  instrnctiiHis  of  the  Department ; 
ftr  vefiiaiog  to  diseharge  a  canier  whea  reqaired  by  the  Department  to 
4i  so ;  or  for  tcanaporting  persons  w  packages  conveying  mailable  mat- 
tvoQtof  themafL" 

The  reeoxd  shows  that  there  were  no  foilores  to  carry  the  mails  on 
fltfi  nmte  for  the  months  of  April  and  May,  1881 ;  and,  in  respect  to 
Ihsae  foiloica  which  happened  in  the  third  and  fourth  quarters  of  1880, 
ssd  the  first  quarter  of  1881,  the  record  shows  reasonable  and  satisfao- 
iRy  ezcaae  for  the  foilures,  which  satisfied  the  Postmaster-General  that 
te  would  not  be  Jnstifled  in  imposing  upon  the  contractor  any  larger  for- 
tttnre  thsoi  the  mice  of  the  trips  not  run. 

In  the  eaae  of  Beeside  v.  United  States  (8  Wall.,  38),  the  mail-senrice 
Mvcnd  by  the  contract  was  suspended  and  discontinued  by  the  Post- 
MHtsr-General  uiider  the  autiiority  conferred  by  the  act  al  February 
%  18SI  (12  Stat,  177),  "<  until  the  service  can  be  safely  resumed.'* 
When  the  service  was  discontinued,  the  Postmaster-General  notified 
the  contractor  that  he  would  be  held  responsible  for  a  renewal  of  the 
Iwiee  when  the  Postmaster  should  deem  it  safe  to  renew  it  The 
Oosrt  of  Claims  decided,  that  the  contractor  was  not  entitled  to  recover 
SfSB  the  ^month's  extra  pay '^  specified  in  the  contract;  the  Supreme 
Omrt  decided  that  the  power  conferred  by  the  statute  in  respect  to  the 
Bseontinoanee  of  the  SOTvice  did  not  annul  or  abrogate  the  rirhte  of  the 
under  the  contract,  and  that,  notwithstanding  the  aisoontinn- 
in  consequence  of  the  existence  of  the  Rebellion,  the  contractor 
still  entitled  to  the  month's  pay,  which  the  contract  provided 
Aoold  be  paid  upon  the  discontinuance  of  the  service.  In  the  case  of 
Garfielde  v.  The  United  States  (93  U.  S.,  242),  the  contractor  made  bis 
Hd  or  proposal  and  was  notified  of  its  acceptance  by  the  Post-Oflice 
Dspartment  Subsequently  the  Department  made  a  contract  for  the 
iimesiii  nice  with  one  Otis.  Suit  was  brought  by  Garfielde  in  the  Court 
Sf  OMSM  for  a  breach  of  the  contract  That  court  dinmissecl  the  i)eti- 
llsB  and  the  claimant  appealed.  The  Supreme  Court,  in  deciding  that 
tte contractor  was  entitled  to  a  month's  pay  under  his  oontraet,  said: 

**There  was  reserved  to  the  PoRtmaster-General  the  i>ower  to  annul 
tte  contract  when  his  judgment  advisee!  that  it  should  be  done,  and  the 
esmpmsation  to  the  contractor  was  specified.  An  indemnity  agreeil 
Don  as  the  amount  to  be  paid  for  canceling  a  contmot,  miiHt,  we  think, 
aibid  the  measure  of  damages  for  illegally  refusing  to  award  it.'' 

It  is  snbmitted,  therefore,  in  conclusion,  as  follows: 

Ist^  That  none  of  theonlers  of  the  Second  AsHistant  PostmasterGen- 
eval  issued  subsequent  to  the  3lRt  of  March,  1881,  for  the  ]mr|)ose  of 
sMier  lining  or  imposing  upon  the  contractor  aiiditional  deductions  by 
way  or  forfeitures,  for  alleged  failures  or  irregularities  in  the  service 
nrsviona  to  that  date,  can  operate  as  a  satisfiiction  and  tliHcliiirge  of  a 
isbt  dne  to  tiie  contractor  from  the  Unite<l  States  for  service  rendered 
sabeeqoent  to  the  said  date;  and  the  contractor  is  entitled  to  recover 
Ike  bsJance  due  for  service  subsequent  to  that  date,  upon  the  biisis  of 
aiyastment  to  which  your  attention  was  invited  at  pp.  17,  18,  and  lU  of 
ffm  argoment,  which  mode  of  adjustment  entitles  the  contractor  to 
Msive  ftom  the  United  States  for  service  ])erfornie<l  on  said  routes  Xos. 
tMt4  and  13095  the  sum  of  nine-hundred  and  twenty-one  dollars  and 
iltttf-eij^  emU  ($921.88). 

VL  Ttet  the  contractor  is^also  entitled  to  recover  the  further  sum  of 
eight  hundred  and  twelve  dolhua  mad  atty  oents  (#812.50),  which  \a  t\ie 
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amount  of  the  liquidated  damages  to  which  the  contractor  became  en« 
titled  by  reason  of  the  annulment  of  the  contract  and  the  discontinoaDoe 
of  service  on  the  said  route  Ko.  13095. 

3d.  That  the  amount  due  to  the  contractor  on  account  of  the  two  pre- 
ceding items  of  claim,  is  one  thousand  seven  hundred  and  thtrty-famr 
dollars  and  thirty-eight  cents  ($1,734.38),  and  for  this  sum  the  contracts 
is  entitled  to  have  an  account  certified  for  payment. 


Decision  by  William  Lawrence,  First  Comptroller : 

The  Revised  Statutes  contain  the  following  provision : 

^^  Sec.  3962.  The  Postmaster-General  may  make  deductions  from  tlM 
pay  of  contractors,  for  failures  to  perform  service  according  to  oontraeti 
and  impose  fines  upon  them  for  other  delinquencies.  He  maj  dedaet 
the  price  of  the  trip  in  all  cases  where  the  trip  is  not  performed;  and 
not  exceeding  three  times  the  price  if  the^ failure  be  occasioned  by  the 
fault  of  the  contractor  or  carrier." 

This  is  carried  into  the  Postal  Laws  and  Regulations  of  1879  as  see- 
tion  666,  and  is  there  followed  by  regulations  as  follow: 

Sec.  666.  When  postmasters  must  notify  gontbactobs  o» 
FAU.UBES. — Failures  of  mails  to  arrive  at  the  ends  of  routes  aud  other  1 
points  within  contract  time  cannot  but  be  known  in  all  cases  to  oob*  < 
tractors  or  their  agents.  Ko  notice,  therefore,  is  necessary  to  be  givm.  ■'. 
to  contractors  of  failures  to  arrive  at  any  post-office  on  contract  tim^  ^ 
as  reported  by  postmasters  to  the  Department;  but  when  the  fiiilareii  /' 
caused  by  the  neglect  of  a  carrier  employed  by  the  contracto?*^  the  post-  '^ 
master  will  notify  the  contractor  of  the  failure,  and  require  him  to  ttka  ^>. 
measures  to  prevent  its  recurrence.  ^^ 

Sec.  667.  Gontbactobs  to  make  specific  excuses  for  xaov  '; 
DELINQUENCY. — Should  a  mail  at  any  time  fail  to  arrive  at  the  end  nf  ]^' 
a  route,  or  at  any  intermediate  post-office,  where  the  time  of  arrival  ii  h. 
fixed,  within  the  time  specified  in  the  contract  or  schedule,  it  wiU  M  jij^ 
expected  of  every  contractor  immediately,  by  himself  or  agent,  to  aend 
his  excuse  to  the  Second  Assistant  Postmaster-Geoeral,  Division  nf ' 
Inspection,  setting  forth  particularly  the  cause  of  the  failure.    A  aptf  t'^ 
cific  excuse  is  required  for  each  delinquency  of  a  contractor,  and  gaaf^  ^t 
ral  allegations  will  not  be  admitted.    If  bad  roads  be  alleged,  a  spedte  »i 
report  must  be  made  of  what  i)ortion  of  the  road  was  so  bad  as  to  :.:; 
obstruct  the  mails,  aud  what  was  its  peculiar  condition;  if  high  wateriL   * 
it  must  be  shown  what  water-courses  were  impassable;  and  so  of  ill  ^ 
other  excuses.    If  part  of  the  trip  only  was  performed,  the  report  moat  - 
show  what  part,  and  give  the  distance  traveled.  > 

Sec.  668.  Causes  for  which  forfeitures  must  occub. — ^In  sD  ;j, 
cases  there  will  be  a  forfeiture  of  the  pay  of  tlie  trip  when  the  trip  k  ' 
not  run — of  not  more  than  three  times  the  pay  of  the  trip  when  the  trif 
is  not  run  and  no  sufficient  excuse  for  the  failure  is  furnished,  aads  ji^ 
forfeiture  of  at  least  one-fourth  part  of  it  when  the  running  or  arriivl:  .|^] 
is  so  far  behind  time  as  to  lose  the  connection  with  a  depending  iiuiB»  r,\ 
These  forfeitures  may  be  increased  into  penalties  of  higher  amoooti  L 
according  to  the  nature  or  frequency  of  the  failures  and  the  importsiM  ^ 
of  the  mail.  Whenever  it  shall  be  satisfactorily  shown  tJiat  the  OOB*  ^ 
tractors,  their  carriers  or  agents,  have,  for  the  accommodation  of  psi-  '■{ 
eeugerSf  left  or  ])ut  aside  the  mail^  or  any  portion  of  it,  or  have  fiuled  -^ 
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to  deliver  a  mail  at  a  post-oftioe  immediately  ufKiu  arrival,  thfy  shall 
forfeit  not  exceeiling  a  quarter's  pay. 

The  Revised  Statutes  also  contain  section  i^^T,  inserte^l  in  the  vol- 
ome  of  Postal  Laws  and  lie^ulations  of  l.STD  as  section  01,  as  follows : 

SEC.61.SriTSTOBKroVEBWRONOFl'LOUFRAri)rLKNTI»AYMKNTS. — 

Id  all  eases  where  money  has  been  paid  out  of  the  funds  of  the  Post- 
Office  Department  under  the  preteuM*  that  serviro  h:is  h(M*n  perfornied 
tlierefor.  when,  in  fact,  such  S4*^^Mcc  has  not  Ikmmi  p«*rforined.  or  as  luldi- 
tiunal  allowance  for  increase<l  servire  actually  reiidrnHK  \vh4*n  th«*  addi- 
tional allowance?  exceeils  the  sum  which,  accordin;;  to  law,  nii^ht  ri^ht- 
fdll\'  have  been  allowed  therefor,  and  in  all  other  cas<*s  where  money 
of  the  Department  has  been  paid  to  any  i>erson  in  <M>nsiM|U(7nce  of  fraud- 
olent  repre<sentations,  or  by  the  mistake,  collusion,  or  miscondurt  of  any 
officer  or  other  employe  in  the  i)OStal  service,  the  Postinaster-lteneral 
ihill  cause  suit  to  be  brouj^^ht  to  recover  such  wriin^  or  fraudulent  jiay- 
nent  or  excess,  with  interest  thereon. 

The  question  arising  in  this  case  on  these  provisions  and  on  the  facts 
presented,  are  now  to  be  de<tided. 

It  is  nrjsred  by  the  appellant,  that  the  action  of  the  | Sixth]  Auditor 
of  tbe  Treasury  for  the  Post-Office  Department,  in  settling  the  a<*couut8 
far  the  mail  service  in  question  for  the  quarters  ende^l  September  .'iO, 
md  December  31,  1880,  and  March  .'il,  1881,  is  roac/mrirf,  «o  cfmclunire 
that  it  can  (1)  neither  be  opened  up  for  recsonsideraticui,  (2)  nor  changed, 
(3)  nor  can  any  other  charge  be  made  against  the  contractor,  (1)  nor  any 
dednctioD,  by  reason  of  any  failure  by  "/aw/r'  of  the  contractor  or  ciirrier 
in  either  of  the  three  quarters  named  to  ]>erforni  service  a<;cording  to 
contract,  from  the  comjiensation  due  him  for  the  m^rviee  from  April  1, 
to  May  .'30,  1881.    The  action  of  the  Sectond  Assistant  Postmaster  Gen- 
eral and  of  the  Auditor  necessarily  assumed  the  negatixe  of  the  last 
pdnt  stated,  if  not  of  the  others. 

It  may  be  convenient,  ( 1 )  to  iis(;ertain  the  authority  of  the  Postm:ister- 
General  and  of  the  Auditor  in  relation  to  the  service  renderiMl  by  the 
appellant,  and  then  (2)  to  ascertain  upon  legal  principles  the  eftVct  of 
what  has  been  done. 
First,  as  to  the  authority  of  the  PostmasterCieneral  and  Auditor. 
The  statute  gives  the  Postmaster-General  authority  to  do  thrive  dis* 
tinct  things : 

1.  To  deduct  "from  the  pay  of  contractors,  •  •  •  the  price  of 
the  trip  in  all  cases  where  the  trip  is  not  performed^ '^acc^nling  to 
eonrract"; 

2.  To  deduct  "from  the  pay  of  contractors,  •  •  •  in  all  rases 
where  the  trip  is  not  performe<l,  •  •  •  not  exceeding  three  times 
the  price  if  the  failure  be  occasione<l  by  the  fault  of  the  c<»iitraotor  or 
carrier ;  ^  and, 

3.  To  "impose  fines'"  upon  contractors  "for  other  delinquencies." 
(Bev.  Stat,  3962.) 

The  statate  does  not  say  that  he  shall  exercise  his  authority  as  to  a\\ 
of  these  at  one  tiroa    It  gives  three  distinct  powers;  and  the  authority 
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to  exercise  each  requires  a  distinot  species  of  erideDoe.    It  nuqr  Mtl 
possible  to  exercise  authority  as  to  all  at  the  same  time.   The: 
may  not  all  be  known  at  the  same  time,  and,  if  so,  the  reqnirite  < 
may  not  then  be  accessible. 

The  authority  to  ^< deduct  the  price  of  the  trip''  exists  ^Mn  all< 
where  the  trip  is  not  performed  ^  *' according  to  contract,''  whetker^ 
or  without,  fault,  on  the  part  of  the  contractor.    It  is  not 
that,  when  a  trip  is  only  partly  x>erformed,  or  performed  by 
service,  as  land-service  instead  of  steamboat-service,  there  iniif  I 
deduction  of  the  whole  price  of  the  entire  trip,  unless,  as  in 
the  contract  stipulates  otherwise.    A  trip  cannot  be  said  to  be 
formed  ^^  according  to  contract"  when  only  part  of  it  is  made,  or 
it  is  not  made  by  the  kind  of  service  required  by  the  contnet 
Postmaster-General  may,  in  such  case,  in  his  discretion,  order  a 
tion  of  the  whole,  or  of  a  proper  proportionate  part,  of  the  price  efi 
trip  so  performed,  unless  the  contract  otherwise  determines.   Iij 
tice,  doubtiess,  a  partial  failure  without  £ewlt  would  not  be  viritodi 
a  deduction  of  the  whole  price  of  an  entire  trip.    (Slater  v. 
19  How.,  224;  Emerson  v.  Slater,  22  Jd.,  42;  Exigenigr  Case^S 
rence,  Oompt.  Dec.,  104,  and  cases  cited.)    The  dednettOBS 
made  from,  and  flues  may  be  set-off  against,  the  oontraefc^iieetfl 
service.    So  far  as  the  statute  authorizes  either  deduottona  hejodl 
contract-price,  or  the  imposition  of  fines,  it  is,  perhaps,  to  be 
strictly  construed.    If  a  contractor  have  two  or  more  contncts  ior  i 
ice  on  as  many  routes,  and  if  the  deductions  be  ordered  agsinit 
for  failures  as  to  one  of  the  contracts  by  reason  of  his  &ult,  toeaokl 
amount  that  they  cannot  be  satisfied  from  the  compensation  daei 
under  that  contract,  the  question  would  arise,  whether  theycooUl 
set  off  against  compensation  due  him  under  one  or  more  of  tiie 
oontracts. 

The  power  which  is  given  is  to  ^^make  deductions.^    The  stfttotoi 
not  say  in  terms  that  set-offs  may  be*  made.    The  authority  to 
deductions,  as  for  ^<the  fault  of  the  contractor  or  carrier,"  ehoalli 
construed  somewhat  strictly,  as  such  deductions  are  penal.    And  it  i 
not  be  certain  that  such  deductions  can  be  made,  except  from  lfee< 
I)ensation  due  under  the  contract  under  which  they  are  madSi 
is  not  necessary  now  to  decide  any  such  question,  and  it  is  notint 
to  indicate  any  opinion  thereon. 

The  right  to  make  a  deduction  for  failure  to  perform  a  trip  in 
or  in  part,  or  for  inferior  service,  is  given  in  clear  and  uneqi 
terms.    If  there  has  been  no  sach  failure  or  inferior  service,  tlNi*< 
be  no  deduction.    And  when  there  can  be  no  deduction,  as  ibr 
failure  or  inferior  service,  there  can  clearly  be  none,  as  for  sndi 
^'occasioned  by  the  fault  of  the  contractor  or  carrier."    ^Dieii^l 
make  the  latter  form  of  deductiou  is  incident  to  the  right  to  laake 
former — the  latter  is  accessory  to  the  former — cbCceeeoriwmwonM^^ 
sequitur  suum  princvpalt. 


IhiMMngfnm  MM  C^mlraetor'f  Pa^—BmM^M  AfpeaL       167 

Hie  aetfam  of  fhe  Postmaster-General  in  making  dednctione  and  im  • 
foaing  lines  ia  to  be  reported  to  the  proper  Auditor  to  state  an  aoeoiint 
and  eertiiy  a  balance  thereon.  (Bey.  Stat.,  2770  The  action  of  an 
Assistant  Poatmaster-Oeneral  within  the  scope  of  the  authority  given 
Is  him  is  to  be  regarded  as  the  act  of  the  PostroasterOeneral.  (Sew- 
ard^ Gase,  2  Lawrence,  Goropt  Dec,  2d  ed.,  53;  Agency-Delegation 
Case,  3  Lawrence,  Compt.  Dec.,  00.)  It  is  not  necessary  now  to  consider 
teqaestion  whether  the  Auditor  can  reverse  the  action  of  the  Post- 
■aster-General  in  ordering  a  deduction.  (Dor8(*y*H  Appeal,  3  Lawrence, 
Compt<.  Dec,  12;  Exigency  Case,  Id.,  97;  Seamsin  Relief  Case,  Jif.,  13^: 
Tofktown-Centennial  Case,  Id.,  141;  1  Lawrence,  Compt  Dec,  2«1  ed., 
Apm  ch.  zii,  609.)  Nor  is  it  necessary  now  to  decide  how  far  the  First 
Comptroller  on  appeal  can  look  into  all  of  the  original  evidence,  or 
neeive  new  evidence  to  determine  if  the  previous  action  of  the  Posr- 
assfeer-General  and  of  the  Auditor  was  correct.  This  jurisdiction  of 
Ihs  First  Comptroller  does  not  arise  upon  a  proceeding  in  the  nature 
flf  a  writ  of  error,  but  on  an  appeal  in  the  technical  sense,  which  opens 
ip  erery  qaestion  for  inquiry. 

SeecMid.  This  leads  to  tiie  inquiry  as  to  the  effect  as  a  fi0t  adjudicata  of 
vhst  has  been  done 

There  is  a  multitude  of  authorities  which  undertake  to  state  what  the 
hw  is,  without  giving  the  reason  or  principle  on  which  it  rests.  Every 
jodieial  decision  or  opinion  of  this  character  is  unaatisfactory. 

It  has  been  fi^uently  said  that  the  successor  of  an  officer  cannot  re- 
Twse  a  decision  made  by  his  predecessor.  Some  of  the  cases  in  whioh 
this  is  said  seem  to  place  it  on  the  ground  of  comity,  but,  evidently, 
90mdty  at  the  expense  of  law  is  not  to  be  tolerated.  Other  cases  place 
it  on  other  grounds  equally  untenable.  (Corson  r.  United  States,  17 
OtCl.,  348.)  Whatever  conclusive  eff.*ct  results  from  the  decision « 
sr  action,  or  judgment  of  an  officer,  as  a  gonernl  rale,  remains  the  same, 
whether  there  be  a  change  of  officers  or  not.  Thus,  in  the  case  of  tlio 
United  States  v.  Bank  of  the  Metropolis  (15  Pet.,  400),  it  api>eared  tlint 
Mr.  Barry,  as  Postmaster-General,  had  made  certain  allowances  in 
fcvor  of  a  contractor,  and  a  question  was  presented  as  to  the  duty  of 
his  sncoessor  to  disallow  the  same.  The  court  said :  ^^The  successor  of 
Mr.  Barry  had  the  same  iK>wer  [as],  and  no  more  than,  liis  predecessor, 
nd  die  power  of  the  former  did  not  extend  to  the  recall  of  credits  or 
allowances  made  by  Mr.  Barry,  if  he  acte<l  within  the  8CO|>e  of  official 
authority  given  by  law  to  the  hea<l  of  the  Department  This  is  sh  rer- 
trinly  correct,  as  it  is  eminently  unsatisfactory  in  not  stating  the  underly- 
ing legal  principle  which  supi>orts  it.  Curia  dixit  legem,  ned  non  rationem 
hyii.  The  principle  on  which  the  law  rests  is,  that  a  sp(H.*ial  iM>wer 
saee  exercised  is  exhausted.  Thus,  in  Er  parte  Ilandolph  (2  Brock.* 
47S),it]8  8aid: 

^After  the  auditor  shall  ouce  have  settle<l  an  aocoiiiit  of  a  public  offi- 
ear,  mmd  cla$ed  ii,  as  in  this  oaae,  ia  it  competent /or  him  at  an  attev 
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time,  apon  an  allegation  of  error,  or  omission,  or  for  other  cause,  to  open 
it,  restate  it,  and  upon  the  account  thus  restated,  to  institute  proceed- 
ings •  *  *  !  I  think  it  is  not.  •  •  •  I  take  it  to  be  a  sound 
principle,  that  when  a  special  tribunal  is  created,  with  limited  power, 
and  a  particular  jurisdiction,  •  •  •  whenever  the  power  given  ii 
once  executed,  the  jurisdiction  is  exhausted  and  at  an  end;  that  the 
person  thus  invested  with  power  is,  in  the  language  of  the  IsiWjfunetui 
officio.^' 

This  is  cited  with  approval  by  the  Attorney-General  in  an  opinion, 
May  19,  1862  (10  Op.  Att-Gen.,  259).  See  Marbury  v.  Madison,  1 
Cranch,  157  ;  Ciepp  v,  Durden  et  al,  2  Cowper,  640;  Mills  v.  OoUett^  6 
Bingham,  85;  s.  c,  19  Eng.  Com.  Law  Eep.,  11-14.  Many  of  the  wor 
thorities  on  the  conclusive  effect  of  the  action  of  accounting  officers  «re 
collected  elsewhere.  (Georgia  Case,  post;  Exigency  Case,  3  Lawrence, 
Compt,  Dec,  97 ;  Kansas  Case,  2  Jd.,  2d  ed.,  301 ;  Murray's  Lessee  et  oL, 
V.  Hoboken  Land  and  Improvement  Co.,  18  How.,  281;  Ballance  v.  For- 
syth et  ah,  24  How.,  183 ;  McKee's  Case,  12  Ct.  CL,  534 ;  O'Neale  ». 
Thornton,  6  Cranch,  53;  s.  0.,  1  Cranch,  C.  Ct.,  269.) 

It  may  be  that  there  is  authority  to  recall  a  settlement  made  with  • 
balance  certified  in  favor  of  a  creditor  of  the  United  States  before  pv 
ment  thereof.    (3  Lawrence,  Compt.  Dec,  lutroductiouy  xxxii;  Bi4f-  . 
way's  Case,  18  Ct.  CI.,  708.)     Bender's  Case  (second),  1  Lawreoe^  I 
Compt.  Dec,  2d  ed.,  405;  Dart's  Case,  10  Op.  Att.-Gen.^  235,  Batel|  ' 
Att-Gen.,  April  25,  1862;  15  Op.  Att.-Gen.,  198,  Taft,  Att.-Gen.,  PeB^ 
7, 1877.)    When  a  draft  is  issued  and  indorsed  to  a  bona  fide  holder  on 
such  certified  balance,  it  is  too  late  to  recall  the  settlement.  ^ 

The  conclusive  effect  of  the  decision  of  a  Comptroller  rests  upon  the  \ 
principle  stated.  An  examination  of  the  efiect  of  judicial  jadgmenia  { 
and  decrees,  and  of  the  principle  on  which  their  conclusive  eflfoetit  { 
based,  will  aid  in  ascertaining  how  far  a  balance  certified  by  a  Con#*  \ 
troller — his  judgment — is  conclusive. 

It  is  settled  that  in  judicial  courts  *^a  party  cannot  re-litigate  mat*  < 
ters  which  he  might  have  interposed  but  failed  to  do  in  a  prior  actioft 
between  the  same  parties  or  their  privies,  in  reference  to  ike  same  Mik* 
ject-mattery    (Wells,  Res  Adjudicata  and  Stare  Decisis^  sec.  251,  citing   . 
Hackworth,  Guardian,  v.  Zollars,  30  Iowa,  433;  Hites  v.  Irvine's  adm¥.| 
13  Ohio  St,  283;  Le  Guen  v.  Gouverneur  and  Kemble,  1  Johns.,  Csm^  : 
436;  Gray  et  alv.  Dougherty  et  al.j  25  Cal.,  266.)    The  doctrine  hit 
even  been  in  some  cases  carried  so  far,  that  <<  if  a  party  fails  to  plead  a  i 
fact  he  might  have  pleaded,     *    *    *    or  fails  to  prove  a  fact  he  migkt   \ 
have  proved,  the  law  can  afford  him  no  relief."    (Wells,  Ees  A^^udictOik  ] 
and  Stare  Decisis,  sec.  251;  Bell  v.  McCulloch,  31  Ohio  St,  399;  EwiDf    ■ 
V,  McNairy  and  ClalHin,  20  Ohio  St,  322;  Embury  v.  Conner,  3  Comsti 
511;  Pierce  r.  Kneeland  e<  aL,  9  Wis.,  23 ;  Birckhead  v.  Brown,  5  Sandlli 
135;  Le  Guen  v.  Gouverneur  and  Kemble,  1  Johns.,  Cas.,  492;  Covings 
ton  and  Cincinnati  Bridge  Co.  v.  Sargent,  27  Ohio  St,  237.)    Other 
eases  say  that  the  testy  to  determine  whether  a  claim  is  barred  by  a 
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jnd^ment^is  to  aficertain  whether  it  '^mi^ht  have  been  liti^ate<l'*  iiiidor 
the  p1ea<liiig8.  (Wells,  Ken  Adjudicata  and  Stare  Ihrmn^  M*e.  252;  The 
Colambus  and  Shelby  Kailnmd  Co.  r.  Watson  and  another,  2t;  Ind.,ri2; 
Daucan  r.  Ilolcoinb,  Id,^  378;  Honvillain  r.  Hiinri^,  Hi  La.  Ann.,  .'><»r>; 
Herman,  Law  of  Kstop]»el,  sec.  1<>7;  Shei'ts  r.  ^H*^U*n,  7  Wall.,  41i;; 
Beloit  r.  Morgan,  /J.,  OIU;  Henderson  r.  Henderson,  .'(  Hare,  i-h.  11*».) 
Bat  there  \s  woren  adjudicata^  *'  if  the  claim  was  icithdrntcn ;  or  a  part  of 
it  did  not  then  exist ^  or  had  not  accrued^  or  teas  inadminHihle  under  the 
pUtidingM.^  (Haker  r.  Kand,  lo  Darb.,  IVAK)  These  jirineiples  may  ni>t 
always  be  applicable  in  the  adjnstun'nt  i>f  arconnts  in  the  Treasnry 
De|)artment,  but  ho  far  as  they  ans  and  n*st  on  principh*s  and  a  ]>oli<'y 
adapted  to  the  (iovernnient  and  its  creditors,  th«*y  shonhl  Ih*  enforciMl. 
Thas  it  wa^  said  by  Attorney-General  IMack,  Jnne  1,  isr>7  (0  Op.  Att.- 
Gen.,  :M),  in  the  case  of  an  account  setth'd  by  the  pn»]M*r  executive 
officers: 

**If  it  has  been  once  heanl  and  determined  by  tin*  pro]HT  officer, 
thtrre  can  be  do  propriety  in  oi>enin|;  it  anew.  This  rule  is  well  settled, 
and  oufrht  to  be  strictly  adhered  to.  Then*  must  Iks  an  end  at  some 
time  or  another  even  of  a  claim  apiinst  the  <iovernment.  Interent  re- 
ipnblicee^  ut  sit  finis  /iftvm,  is  a  maxim  as  applicable  to  public  cnMlitors, 
nrgingr  their  claims  u]K)n  an  executive  department,  as  to  any  other 
daj»  of  litigants.  It  is  not  only  the  public  interest,  but  a  public  ncnres- 
sity,  that  one  fair  hearing  and  one  deliberate  jud;;ment  on  a  question  of 
this  kind  should  preclude  all  further  inquiry.*^ 

The  maxim,  interest  reipuhlica^,  ut  sit  finis  litium^  may  possibly  Im'  an 
element  of  the  policy  which  makesthe  jml^rment  of  a  (%miptn>ller  final, 
hut  it  is  not  the  controlling  reason,  for  that  has  aln^ady  In^en  statiMl. 
The  finality  of  judicial  judgments  and  decrees  rests  on  the  maxim  just 
qaoted.  Thus,  it  has  l>een  statinl  by  Broom  in  his  work  on  I^'gal 
Xaxims  (331),  after  citing  this  maxim,  that 'Mt  is  for  the  public  go^nl 
that  there  be  an  end  to  litigation ;  and  if  there  be  any  one  principle  of 
Uw  settled  beyond  all  question  it  is  this,  that  whensoever  a  cause  of 
action,  in  the  language  of  the  law,  transit  in  rem  judivatam^  and  the 
judgment  thereupon  remains  in  full  force  and  nnn* versed,  the  original 
cause  of  action  is  merge^l,  and  gone  forever."  And  again  he  says  (34<() : 
**  We  have  in  the  preceding  remarks  endeavon*d  to  point  cmt  the  most 
direct  application  in  civil  pro<»*CMlings  of  the  rule  that  a  man  shall  not  be 
kisrexatus^  which  nile  is  in  fact  included  in  the  general  maxim — interest 
reipublicfe  at  sit  finis  litium.^  Perstmal  litigation  is  liable  to  result  in 
Iiersoual  and  neighborhood!  strife.  The  s^une  n*sults  4I0  not  generally 
follow  abjudications  by  accounting  otlicers.  Hence  then*  is  a  difference 
between  the  reasons  for  the  rule  of  res  adjudicata  as  applied  to  each. 
See  Bell  r.  McCuUoch,  31  Ohio  St.,  31>1>,  per  L.awrence,  anjuendo.) 

Those  cases  which  hold  that  a  judicial  juilgment  bars  all  rights  of 
action  as  to  which  *^  a  ]>arty  fails  to  plead  a  fact  he  might  have  plea4le<l, 
or  makes  a  mistake  in  the  progress  of  an  motion  or  fails  to  prove  a 
iact  he  might  have  proved^  (Wells,  Res  Adjudicata  and  iSfarc  DecinU^ 
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sec.  251),  rest  ako  on  the  maxim,  and  the  policy  of  requiring 
Thns,  in  Ewing  v.  MoNairy  and  Glaffliu  (20  Ohio  St,  S22),  ft  ii 
that  "  by  refusing  to  relieve  parties  against  the  conseqnenoeB  of 
own  neglect,  it  [the  law]  seeks  to  make  them  vigilant  and  oaiefld. 
any  other  principle  th€(e  wonld  be  no  end  to  an  action,  and  then 
be  an  end  to  all  vigilance  and  care  in  its  preparation  and 
(Embary  v.  Conner,  3  Oomst.,  511 ;  Pierce  v.  Kneeland  et  aLj9^ 
.  23 ;  Birckhead  v.  Brown,  5  Sandf.,  135 ;  Le  Gnen  v.  Gkmvemeiir 
Kemble,  1  Johns.,  Gas.,  492.) 

Having  thus  ascertained  the  essentially  different  reasons  od 
rests  the  finality  of  the  judgment,  respectively,  of  a  Oomptroikr 
of  a  judicial  court,  it  may  be  proper,  before  making  an  applii 
these  reasons  in  this  case,  to  state  some  other  principles  aflhetlDgi 
finality. 

The  finality  of  an  a^jnstment  by  a  Comptroller  may  be  aAeeMI 
payment  in  pursuance  thereof  and  in  accordance  with  law. 
was  said  by  Attomey-Oeneral  Bates  April  25, 1802  (10  Op.  A( 
234,  235)  : 

*^  There  must  be  an  end  of  the  settlement  somewhere,  and  if  it  bei 
reached  wlien  the  supposed  balance  is  certified  and  paid,  it  will  be! 
to  find.    If  the  account  may  be  increased  by  allowing  new 
after  it  has  passed  the  point  of  payment,  it  may  also  be  opened  Ivi 
duction  by  new  charges.    In  this  last  case  the  Government  wouldf 
scant  protection,  if,  before  the  re-examination,  the  aoconnting 
had  certified  the  supposed  balance  and  it  had  been  drawn  tnm^ 
Treasury.    I,  therefore,  assume  it  to  be  a  safe  rule,  that  when  tai 
count  purporting  to  be  complete  has  reached  the  stage  at  pajMikl 
ought  to  be  considered  as  finally  adjusted. 

^^If,  however,  the  account  exhibits  on  its  face  the  evidence  of  ino^ 
jileteness,  as  where  it  shows  items  suspended  for  further  examiniM 
or  the  like,  it  may  be  proper  to  certify  for  payment  the  amount  li^ 
tually  allowed,  leaving  such  suspended  items  for  future  action. 

^^  The  rule  above  stated,  applies,  of  course,  only  to  that  class  of  ao* 
counts  which  are  capable  of  Jinal  settlement,  such  as  acconnts  of  il^ 
lated  transactions,  or  of  ofiicers  who  have  retired  from  the  public  scrt 
ice,  and  not  to  accounts-current,  or  those  which  necessarily  leqiiM 
I>eriodical  rests  or  ac^ustments." 

This  follows  the  analogy  of  doctrines  recognized  by  oonrts.  AM 
a  party  has  made  a  payment  of  a  demand  against  him  withoat  dM&i 
quiry,  though  with  the  means  of  knowing  all  the  facts,  and  when  hell 
this  conduct  has  led  the  creditor  to  change  his  condition,  there  iiv 
relief  in  case  of  such  payment,  though  made  under  protest.  It  in 
negligent  payment,  the  effect  of  which  is  well  settled.  Thns,  in  Baa 
r.  Hoyt  {Vi  Pet,  208),  it  appeared  that  the  plaintiff,  as  con8ignee,i 
the  29th  of  March,  1837,  made  an  entry  at  the  custom  house  in  Set 
York  of  eight  cases  of  goods  which  he  believed  to  he  ootton  gtowi 
that  the  duties  were  levied  as  fixed  by  law  for  such  goods ;  that  boii 
payable  June  27, 1838,  was  given  for  the  payment  of  the  datieiiM 
that  the  goods  were  taken  possession  of  by  Bend.    Early  in  ISM  i 
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VIS  diaoovared  1^  Bend  fhat  one  case  did  Dot  contain  ootton  gloyeSi. 
tat  other  goods  not  liable  to  daty.  On  the  25th  of  April,  1838,  the 
^afaitiir  asked  the  proper  officer  of  the  Treasury  Department  to  re- 
loaae  him  flrom  the  payment,  which  was  reftased ;  a  similar  request  wa» 
leftised  hj  the  collector  June  26, 1838 ;  and  the  plaintiff  paid  the  bond 
under  protest  He  then  bronght  an  action  to  recover  the  money.  The 
mart  held  that  his  protmt  did  not  save  his  right  to  recover  an  illegal 
levy,  becaose  of  his  negligence  in  not  sooner  discovering  the  error. 
The  court  said : 

"Hie  consignee  had  his  choice  at  the  time  of  the  entry,  either  to  rely 
on  his  invoice,  or  to  have  the  contents  of  each  )Niclcage  examined.  He 
flhose  Ibe  Ibrmer;  and  the  latter  is,  on  the  part  of  the  Oovemment,  no- 
tamper  pnietieaUe— at  least  not  so  far  as  to  be  satisfiMstoiy  or  certain 
in  its  leaolta.  The  error,  if  any  there  has  been,  has  arisen,  as  we  have 
ilnady  stated,  from  his  own  culpable  negligence:  and  courts  of  justice 
do  not  sit  for  the  purpose  of  aiding  those  who  seek  redress  for  supposed 
■iKfaiefii  resniting  fh>m  such  negligence.  Even  courts  of  equity  will- 
sot  interfere  to  assist  a  parry  to  obtain  redress  for  an  injury  which  he 
■igfat  by  ordinary  diligenoe  have  avoided ;  and,  aforthri^  a  court  of 
Isw  ought  Bot,  where  the  other  party  has,  by  the  very  acts  or  omissions, 
kst  his  own  i»oper  rights  or  advantages." 

The  lefml  jprisoyto,  on  which  tius  decision  was  made,  though  not  dis- 
tisetly  stated,  seems  to  be  ettogp^^^thBt  the  claimant,  by  his  negligence 
in  not  sooner  discovering  the  character  of  the  goods,  and  after  taking 
from  the  customs  officers  the  opportunity  of  ascertaiuing  the  facts  by 
their  inspection  of  them,  could  not  in  good  faith  dispute  his  own  repre- 
sentation, that  the  goods  were  dutiable,  after  the  customs  officers  had 
oetod  on  it.  The  effect  of  a  voluntary  payment  is  equally  well  Hettled. 
Bras,  in  Elliott  v.  Swart wout  ( 10  Pet«  153),  it  appeared,  that  a  voluntary 
payment  of  duties  levied  under  an  erroneous  construction  of  the  law 
was  made  to  a  collector.    The  court  said : 

**The  manner  in  which  the  question  is  here  put,  presents  the  case  of 
apnrriy  voluntary  payment,  without  objection  or  notice  not  to  pay  over 
ikb  money,  or  any  declaration  made  to  the  collector  of  an  iutention  to 
prosecate  him  to  recover  back  the  money.  *  *  *.  The  constnictioii  of 
the  law  is  open  to  both  parties,  and  each  presumed  to  know  it.  Any 
instmetions  from  the  Treasury  Department  could  not  change  the  law, 
or  affisct  the  rights  of  the  plaintiff.  He  was  not  bound  to  take,  and  adopt 
that  conslxnction.  He  was  at  liberty  to  judge  for  himself,  and  »et  ac- 
eoidingly.'* 

(Gaiy  V.  Curtis, 3  How.,  239;  Rankin  etal.  v.  Hoyt,  4  Id.,  331 ;  City  of 
Philadelphia  r.  The  Collector,  5  Wall.,  732;  Nichols  v.  United  Staten, 
7JiL,128;  State  Tonnage  Tax  Cases  12  Id.,  209;  Bailey  r.  liailroad 
Co.,  22  Id.^  639;  Bailroad  Co.  r.  Coniminsioners,  98  U.  S.,  544 ;  McKee'8 
oose,  12  Ct  CI.,  534;  Hedrick  and  Wanlen's  cases,  IG  Ct.  CI.,  8d.) 

The  United  States  can,  through  its  authorized  officers,  make  either  a 
m§lifent  or  a  poluntary  payment,  and  it  is  generally,  though  not  al- 
ways, followed  by  the  same  consegaences  as  a  similar  payment  \>y  a 
private  debtor  to  Ms  creditor  (Hedrick  and  Warden's  cases,  16  Ct.  C\.^ 
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88).  Even  the  Government  may  be  e8topi>ed,  when  the  law  has  given 
officers  authority  to  do  acts,  which,  on  legal  principles,  work  an  estop- 
pel. It  remains  to  apply  the  principles  stated,  so  far  as  applicable,  to 
the  settlements  made,  and  the  one  to  be  made,  for  the  mail  services  of 
the  appellant. 

It  is  apparent,  that,  when  the  proper  Auditor  is  about  to  certify  a 
balance  due  for  the  service  of  a  quarter,  the  Postman ter-General  may 
have  ordered  three  classes  of  deduc^tions  to  be  made — (1)  for  the  prioei 
or  part  of  the  price,  of  a  trip  (a)  not  performed  at  all,  (b)  only  partly 
performed,  or  (c)  performed  by  inferior  service;  (2)  for  more  than  the 
price  of  a  trip  not  performed  by  the  fault  of  the  contractor  or  carrier; 
and  (3)  for  fihes  for  other  delinquencies.  If  these  qaestions  are  aU  sub- 
mitted for  decision,  and  acted  upon  by  the  Postmaster-General  and  the 
proper  Auditor,  and  the  latter  officer  as  a  Comptroller  certifies  a  bal- 
ance due  to  the  contractor  as  upon  a  final  judgment,  and  the  contractor 
is  not  guilty  of  any  fraud  in  procuring  such  certified  balance,  and  this 
balance  is  paid,  and  there  is  no  mistake  in  matters  of  fact  arising  from 
errors  in  calculation,  the  settlement  cannot,  by  any  executive  aathorityy 
be  opened  up,  nor  the  money  so  paid  reclaimed,  nor  the  contractor  sub- 
sequently charged  with  a  liability  as  to  any  matter  so  adjudged;  the 
action  so  had  is  as  conclusive  upon  all  executive  officers  as  is  the  jadg- 
ment  of  a  judicial  court  on  matters  which  have  passed  inremjudioatam. 
This  is  necessarily  so  upon  legal  principle.  The  proper  officers  have 
acted  on  the  whole  subject — every  question  which  could  be  considered 
has  passed  in  remjudicatam — the  power  of  the  officers  is  exhausted,  and 
they  are  functi  officio.  This  view  is  sustained  by  many  authorities  col- 
lected in  Georgia  Case  (post).  See  Opinions  of  Bates,  Attorney -Gen- 
eral, April  25,  and  May  19, 1862  (lOOp.  Att-Gen.,  234,  255);  Star-Boats 
Case  (2  Lawrence,  Compt.  Dec,  2d  ed.,  454).  If  payment  be  made  of  a 
certified  balance,  which  is  fouuded  on  mistake,  collusion,  misconduct,  or 
other  error,  the  only  remedy  which  the  United  States  can  have  is  by 
action  in  the  judicial  courts.  If  there  could  be  doubt  about  the  juiis- 
diction  of  the  courts  to  give  relief  in  such  case,  the  authority  has  been 
given  to  them  to  the  extent  specified  in  section  4057  of  the  Revised 
Statutes.  (Postal  Laws  and  liegulations  of  1879,  sec.  61.)  The  fact,  that 
such  jurisdiction  is  given,  carries  with  it  a  strong  inference  of  the  con- 
clusiveness of  the  final  judgments  of  accounting  officers  on  all  matters 
adjudicated  by  them,  so  far  as  they  and  other  executive  officers  are  con- 
cerned. (McKee's  Case,  12  Ct.  CI.,  534).  Sound  policy  requires  this  con- 
clusion. If  the  United  States  can  assert  claims  for  additional  deductions 
after  an  account  has  been  adjusted  and  deductions  have  been  made,  the 
contractor  may,  for  equal,  if  not  greater,  reason,  assert  claims  for  addi- 
tional compensation,  and  ask  that  disallowances  made  be  reopened  and 
allowed.  Men  will  be  reluctant  to  enter  into  contracts,  if,  after  thej 
have  been  paid,  they  may  be  required  to  refund  the  money  received, 
ami  thereby  he  disable<l  from  proceeding  with  the  public  service.    This 
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Tiew  is  strongly  supported  in  principle  by  Attorney-General  Bates 
(April  25,  1362, 10  Op.  Att.-Gen.,  234),  an  Ahown  l>y  the  extnict  from  his 
opinion  above  qnotecl.  And  see  his  opinion  of  Muy  19, 1862  ( 10  Op.  At t.- 
Gen.,  255).  If  the  Government  desires  to  reserve  a  ri/;lit  to  make  sub- 
sequent  charges  for  additional  deduetioiiM,  this  may  pn»bably  1>e  done 
by  an  express  reservation  in  tlie  statement  of  an  account — as  ''suh]mmi- 
ded  for  further  examination  " — or  by  making;  the  pay mt^n t  **  on  account,** 
for  servicer. 

It  IH  not  intendeil  to  decride  any  question  iM^yond  that  preM(*nt4Ml  in 
this  case  and  on  the  facts  herein.  That  is,  it  is  onlv  intruded  to  sav 
that  the  certified  and  paid  balanc4*s  ronclude  the  rnit«Ml  States  fn)ni 
DOW  asserting:  a  right  to  make  additional  d<*d  net  ions,  whidi,  if  now  al- 
towed,  must  necessarily  afTinn,  that  the  action  of  tin*  Auditor,  in  certify- 
ingsnms  as  due,  was  wrong,  and  that  the  ccrtifK'at4;s,  wliirh  respectively 
declared  a  sum  as  due  to  the  contractor,  were  untrue.  If  the  contractor 
had  procured  these  certificati's  !»y  fraud,  the  right  to  reopen  them  would 
present  a  different  question.  The  result  now  reached  is  supported  by 
reasons  elsewhere  presented.  (Star-Koute  Case,  2  Lawrences  Conipt. 
Dec,  2d  ed.,  454.)  This  result  is  required  by  positive  statute,  which 
provides,  that,  "in  all  cases  of  contracts  for  the  |»erformance  of  any 
service,  •  •  •,  for  the  use  of  the  Unite^l  States,  payment  shall  not 
exceed  the  value  of  the  service  renden**!.''    ( Rev.  Stat.,  3(»48.) 

Another  que^ttion  now  arises  for  decision. 

If  a  balance  be  certitie^l  as  due  to  a  contractor  anil  paid,  and  the  qu«*s- 
tioD  of  bis  liability  for  a  deduction  of  one  or  more  times  the  price  of  a 
trip,  which  he  failed  to  iierforni  by  reason  of  his  own  fault  or  that  of 
the  carrier  (Rev.  Stat.,  39G2),  has  not  l)een  considennl  by  the  rostm<ister- 
General  or  the  Auditor,  such  cpiestion  m.iy  be  subso^iuently  considennl 
by  them  and  passed  upon,  certainly  W^fura  final  payment  for  all  services 
under  the  contract  under  which  the  failure  by  fault  occurred.  Such  cer- 
tified and  paid  balance  is  not  conclusive  on  a  question  not  adjudged. 
This  must  be  so  for  several  reasons. 

1.  It  results  from  the  j^rtnci^ile,  on  which  the  finality  of  a  certified 
balance  rests,  and  which  is,  iis  already  stated,  that  in  certifying  a  bal- 
ance the  Comptroller  exhausts  his  power  and  Im^couics,  after  payment 
thtreof J  functus  officio.  But  the  powfl*  is  only  exhausted  on  the  subjeet- 
matter  which  has  been  considere<l  and  decided. 

2.  This  is  the  rule  of  necessity,  of  convenience,  and  of  justice.  When  a 
balance  for  the  service  of  a  quarter  is  certified,  it  may  not  be  p4>ssib]e 
to  know  that  failures  to  i>erform  any  trip  were  (K'casioned  by  the  fault 
of  the  contractor  or  carrier.  It  may  bo  a  convenience,  if  not  a  niM'essity, 
to  make  payment  to  the  contractor  ta  enable  him  to  carry  on  his  serv- 
ice, and  this  may  generally  Yh*.  safely  done,  leaving  the  4|iiesti4>n  of  4le- 
daction  for  fault  open  for  future  settlement.  It  would  be  a  hardship 
to  withhold  all  payment  to  await  the  delay  incident  to  a  i)roper  decisi4)n 
of  the  question  of  a  deduction  for  fault. 
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3.  If  the  rale  of  finality  in  judicial  courts  should  be  applied  to  ai 
tified  balance,  there  could  be  no  fixture  consideration  by 
ofQcers  of  the  questions  of  deductions  for  fitilures  by  fiuilt.  In, 
courts  a  final  judgment  bars  all  claims  as  to.  which  evidenee 
been  given  under  the  issues.  It  may  be  conoeded|  that,  in  this  mm^I 
whole  question  of  failure  by  fftult  during  each  quarter  oovend 
settlement  might  have  been  considered  and  decided*  In  the  ttoei 
tlements  made  there  were  disallowances  for  ^Hhe  price  of "  aevttil 
not  performed,  but  no  disallowances  exceeded  the  one  pride. 
might  have  been,  but  was  not,  a  disallowance  for  ^'fkiluie  *  * 
occasioned  by  the  fault  of  the  contractor  or  carrier."  The  psptfi 
file  were  sufficient  to  authorize  a  consideration  of  disalloi 
failures  occasioned  by  fault.  Eeeside's  pleadings,  which  may  be 
garded  as  his  qua>si  declaration  OTpetUiarij  consisted  of  his  contnoli 
the  demand  for  payment,  equal  to  an  allegation  of  peiformaiioe. 
pleadings  of  the  United  States,  regarded  as  a  quaei  plea  or 
consisted  of  the  papers  transmitted  to  the  proper  Auditor*  and 
ing  the  ^^ registers"  of  ^*  arrivals  and  departures  of  the  mail," 
by  local  postmasters  (Bev.  Stat.,  3841),  on  file  in  the  Post-Offioe 
ment,  and  showing  (1)  every  failure  to  arrive  or  depart^  and  (2)  (k( 
acter  of  the  service^  as  by  steamboat  or  land  service.  On  these  papoiii 
such  evidence  as  the  parties  choose  to  produce,  every  right  d 
claimant,  and  every  defense  which  the  United  States  had  a 
make,  by  reason  either  (1)  of  failure  to  make  trips,  or  (2)  of 
service  of  an  inferior  character,  or  (3)  of  failure  occasioned  '^Ivl 
fault  of  the  contractor  or  carrier,"  were  all  open  for  the  consi( 
and  decision  of  the  Postmaster-General,  and,  after  him,  of  the 
Auditor.  Three  decisions  were  made,  by  each  of  which  tlie  Ai 
certified  ^^  that  there  is  payable  to  the  contractor  the  amounts  S] 
It  may  be  conceded,  that  the  suras  respectively  ^^  specified"  could  not^ 
due  and  payable  unless  the  United  States  bad  no  lawful  right  to 
any  deductions  iu  addition  to  those  made  in  the  adjustment  of  the  Hi 
count,  that  the  certified  balance  is  a  judgment,  and,  therefore,  that  til 
United  States  had  no  right  to  make  any  further  deduction.  Upontti 
analogy  of  the  principles  already  stated  as  applicable  to  judicial  jodf 
nieuts,  the  balances  certified  by  tl#  Auditor  in  this  case  would  condiil 
the  United  States  from  asserting  a  right  to  make  any  other  "dedM 
tions."  The  voluntary  payments  made  on  these  certified  balances,  opfl 
the  principles  adopted  in  judicial  courts,  would  estop  the  United  StiM 
from  making  further  claim  for  deductions.  But  the  rdlo  of  res  a^f^'tuUeiA 
in  the  judicial  courts  rests  on  principles  already  stated — the  rule  of  K 
ndjudicata  as  to  the  judgments  of  Comptrollers  rests  on  a  totally  difli 
ent  principle.  This  difierence  in  principle  justifies  an  application  of  tti 
doctrine  of  res  adjudvcata  to  judgments  of  Comptrollers  with  a  diflTeni 
efiect  from  the  same  doctrine  api)lied  to  judicial  judgments. 

4.  This  result  is  justified  by  a  usage  so  long  continued  as  to  hav 
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beeome  a  role  of  right  and  of  property.    It  is  now  too  late  to  depart 
frooi  iU 

5u  The  same  role  is  in  prineiple  sanctioned  by  jadicial  recognition. 
Thus,  it  has  been  held,  that,  where  a  claimant  sued  the  United  States, 
sod  Oe  latter  had  an  independent  demand  against  the  claimant,  which 
wss  not  set  ap  in  the  action,  such  demand  may,  nnder  the  set  of  March 
^  1875  (18  Stat^  481),  be  asserted  as  a  set-off,  even  against  the  Jndg- 
■eot  reeoveied  by  the  claimant  (Bonnitfon  and  Norton's  Cases,  14  CL 
Cl^  484;  Wells,  Be$  A^fuiieaia  and  Stare  DeeUU^  sec  250.) 

Id  this  leapeet  the  United  States  is  in  better  condition  than  a  private 
Mitor  possibly  msj  be ;  for  it  seems  that  he  may  In  snch  case  lose  all 
dsim  against  the  United  States,  if,  when  sned  by  it,  he  neglects  to 
pntent  his  set-off  as  a  defense.  (Avery  v.  United  Htateis  12  Wall., 
3M.) 

&  To  avoid  a  misunderstanding  it  may  be  proi>er  to  state  some  other 
principles. 

A  eertiAed  balance,  even  after  payment,  does  not  bar  the  ftiture  con- 
iid«ation  and  allowance  or  r^ection  ( 1 )  of  items  suspended,  or  (2) 
otherwise  shown  by  the  record  to  be  not  finally  passed  upon,  or  (3)  of 
isdspendent  separate  claims  not  mentioned  in  the  account  settled,  or 
(1)  of  daims  in  these  cases  where  payments  were  made  on  account* 
(Georgia  Case,  fo&t ;  Hobbs'  Oase,  17  Ct  GL,  180 ;  Swift  &  Co.  v.  United 
Btites,  18  Ct.  CL,  43.)  So,  if  the  accounts  of  a  disbursing  officer  be 
iettled,  and  a  balance  certified  quarterly,  this  may  not  conclude  the 
light  to  make  a  final  adjustment  at,  or  after,  the  close  of  the  fiscal  year, 
eorrecting  the  entire  transactions  of  the  year.  On  such  final  settlement 
it  may  then  appear  that  disbursements  have  been  made  fur  imrticuiar 
items  in  excess  of  the  total  appropriations  for  snch  items,  all  of  which 
eoold  only  be  ascertained  at  the  close  of  the  year.  In  such  case  the 
previoos  settlements  are  necessarily  open  to  revision.  Besides  this,  no 
payments  are  made  on  balances  certifitnl  in  the  myustment  of  disburs- 
ing officers^  accounts,  unless  on  final  settlement  such  ofllcers  have  act* 
oslly  advanced  money,  which  will  rarely  hapi>en.  (8i>ecific-Appropri- 
stiou  Case,  ante,)    Hence,  there  is  in  such  crises  no  final  res  adjudicata. 

7.  An  opinion  has  been  given,  some  i)oint8  of  which  seem  to  conflict 
with  the  principle  above  stated,  that  quarterly  settlements  of  the  ac- 
coonts  of  mail  contractors  are  conclusive  as  to  matters  therein  acyudi- 
csted.  Under  the  act  of  March  3,  1847  (9  8Uit.,  187),  uiul  in  that  year, 
the  Secretary  of  the  Navy  on  tiehalf  of  the  Uuit^nl  States  made  a  ccm- 
tract  with  E.  K.  Collins  and  associates  for  the  tran8|K)rtation  of  the 
United  States  mail  between  New  York  and  LiveriMxil  with  live  steamers 
at  a  compensation  of  #33,000  for  each  round  trip.  (8  Op.  Att.Gen., 
400.)  And  see  acts  of  August  3,  1848  (0  Stat.,  207);  March  3,  184<)  (9 
Btat^  375, 378) ;  Sept.  28,  1850  (0  Stat,  514);  March  3,  1851  (9  SUit, 
823,  e25)«  On  the  30th  of  June,  1856,  the  Postmaster-General  in  con- 
sequence of  inferior  service  ordered  a  deduction  of  $36,000  from  l\i^ 
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mail-pay  of  the  quarter  ended  on  that  date,  and  the  balanoe  of  the  con* 
tract  price  was  certified  by  the  proper  Comptroller  as  dae  the  contractor, 
and  paid.    Similar  dedactions  were  made  from  the  pay  of  the  next  two 
quarters,  and  the  balances  of  the  contract-price  were  dnly  certified  and 
paid.    The  contractors  protested  against  the  dedactions.    On  the  ex* 
piration  of  the  quarter  ended  March  31,  1857 — the  end  of  the  fiscal 
year — the  contractors  put  in  their  claim  for  the  full  pay  of  thatqaarter^ 
and  for  all  that  had  been  deducted  from  the  contract-price  for  the  quftf- 
ters  ended  on  the  last  days  of  June,  September,  and  December,  18361 
On  the  25th  of  February,  1857,  Attorney-General  Gushing  advised  that 
the  deductions  to  that  time,  or  those  submitted  to  him,  had  been  made 
*«  discreetly  as  well  as  legally.''    (8  Op.  Att.-Gen.,  411.)    On  the  4th  of 
June,  1857  (9  Op.  Att.-Gen.,  32),  Attorney- General  Black  examined  the 
whole  subjet'.t  including  the  question  of  the  right  of  the  contractors  to 
be  paid  the  sums  previously  disallowed,  and  he  held,  that  the  dedae* 
tions  were  not  justified,  and  that  the  contractors  were  entitled  to  fiiD 
payment  of  the  contract-price  of  the  trips  performed.    After  referriDg 
to  all  that  had  been  done,  including  the  action  of  the  proper  Gomptroller 
in  certifying  balances,  he  puts  the  inquiry, — '*  when  these  things  weio 
done,  did  the  matter  pass  in  rem  judicatam^  so  as  to  bind  the  party, 
right  or  wrong  Y''    And  he  concludes,  ^Hhat  the  passage  of  the  aocoul 
through  the  offices  of  the  Auditor  and  Gomptroller,  with  a  dedactioi 
fh)m  the  full  pay,  does  not  prevent  the  Secretary  of  the  Navy  from  do- 
ing justice,  if  he  thinks  the  deduction  was  improper."    He  assigns  fbr 
his  conclusion  six  reasons^  the  first  three  of  which  have  no  applicatikm 
to  the  questions  which  are  hereinabove  considered.    But  it  may  bo 
proper  to  notice  them,  as  they  have  some  significance  in  the  acoounting 
system,  as  it  now  exists. 

1.  The  first  reason  given  is,  that  the  act  of  March  3, 1817  (3  Stat,  308)^ 
which  gave  the  Auditor  and  Gomptroller  jurisdiction,  including  the  an* 
thority  of  the  latter  to  certify  the  balance  to  the  Secretary  of  the  Navji 
^^does  not  say  that  the  decision  of  the  accounting  officers  shall  be  fioaL' 
(9  Op.  Att.-Gen.,  35.)  But  other  opinions  hold  that  such  decision  i&fiiMX 
and  conclusive  on  all  executive  officers.  (1  Lawrence,  Gompt.  Dec^  2d 
ed.,  App.,  ch.  xii,  l)^)  15  Op.  Att.-Gen.,  140.)  The  act  of  March  30^ 
1868  (15  Stat.,  54),  now  section  191  of  the  Revised  Statutes,  expressly 
so  declares.  And  the  principle  already  stated,  that,  when  a  special 
tribunal  with  a  limited  power  has  exercised  its  jurisdiction,  its  power 
is  exhausted,  necessarily  makes  such  decision  final.  {Ex  parte  Ban* 
dolph,  2  Brock.,  473.) 

2.  The  second  reason  assigned  is,  that  '^  the  authority  to  make  thil 
deduction  arises  out  of,  and  is  incident  to,  the  power  of  enforcing  the. 
contract,  and  that  power  rests,  not  with  the  accounting  officers  of  tho 
Treasury,  but  with  the  head  of  that  department  by  which  the  contraot 
was  made.''    Assuming  this  to  be  correct,  it  does  not  in  any  way  aifeol 
the  questions  now  to  be  decided.    But  it  may  not  be  certain^  that  tho^ 
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tof  the  Oomplroller  in  oerttfyiiig  a  balance  w*x  any  tbo  Imi  mk- 
'«oa  tbe«xeoiitiveofllixrHof  tli«<ioYerninunl,  in'tMiiflhvfvhleBM 
lich  he  acUMl  wan  uoc  8nflici<>n(  to  Jutilif^'  bin  action.  TtiASOfl- 
r  of  tb«  eTiilence  on  whicb  tttf  ComptroUvr  itctw)  in  a  matter  wWUn 
orisdictiOQ  caDDOt  chiiu^'  tlir  l-A'im.'I  of  liU  jtitltfmcnt.  [<_reorgfal 
pift ;  anil  authorities  thi'n- cited.) 

Tbe  thin!  reanon  UAKJKBet)  ia,  tbat  the  "  St-crelary  of  tbu  Navy,  after 
ccoutitM  were  certidetl  by  tlie  Auditor  and  ConiiitruUtTf  Knlimltted 
aeMtioii,  astau  op«n  one,  to  rlxt  AttorrKiyO^ntiml  (('iiMhiiiuj,  vho 
his  opiniMi  [8  Op.  Att.-U(;ii.,  W9\,  witbonl  mtjKiieJtUtif;  a  lliooght 
[  had  been  previoiuly  acttlDd."  Atturuey-Owneral  C'lmliitig  held 
he  diitallowanoe  Itad  been  properly  mad^.  Thvru  w)»,  <li>-i«fi>re, 
o««tity  foreipnvuunf;  an  opinion  an  to  tlieelfeotof  theiK-lion  of  the 
alJug  oniuera.  And  an  oitiition  tlinH  ffiveu  wonid  U^vt^  Mttled 
og- 

&e  tatath  reMoa  u  as.<<i{rned  in  these  wonl^ : 
he  eerTioee  of  the  coatmoton  are  ooatinaoiui.  The  qaarterty  ao- 
•an  all  eonDeoCed  tognthw,  to  tbat  the  wbole  series  forms,  in  faot,. 
'  aagle  mxioodL  No  oonrt  of  law  or  eqaity  would  prononnoe  a 
laerae  npoo  a  partial  aoooont.  It  is  the  ^neral  role  that  when 
■to  a>e  peviodloally  stated  of  the  same  aervlL-e  or  the  same  trost, 
taka  Id  one  may  be  corrected  by  [in]  another.  It  is  the  practioe  not 
aider  tile  aoooonts  of  a  pablio  officer  closed  until  he  ffoes  ont  of 
.  The  same  rale  applies  witb  equal  force,  and  for  stronger  reasons, 
nntiaetCM-.  If,  therefore,  Messrs.  Collins  &  Vm.  have  been  allowed 
r  too  ameh  or  too  little  tor  any  past  part  of  tbeir  servioe,  they  may 
tie  charged  (»-  credited  with  the  error." 


I  arrived  at  in  this  opinion  cannot  be  supported,  in 
of  the  aatboritiea  above  cited.  This  oonclasion  negatives  the 
{pie  alMve  stated,  that  the  jurisdiction  of  a  special  tribunal  with 
itod  power,  when  ouoe  exercised,  is  exhausted.  The  opinion  says, 
**  BO  court  of  law  or  equity  would  pronounce  a  final  decree  upon  a 
it  aoBP— f."    This  is  nndonbtedly  true. 

Iiae  been  b^d  that  the  settlement  by  a  probate  oonrt  of  a  partial 
■t  of  an  exeoatw,  administnttor,  Ac,  is  final  as  to  the  matters  cov- 
br  the  settlement.  Thos,  in  McLellan's  Appeal  (76  Pa.  St,  232), 
nld: 

.|>artial  iUM-oiintof  an  executor,  administrator,  guardian  or  trustee, 
noed  l>y  Hie  <  >rphaus'  Court,  is  conclusive,  uniesB  duly  appealed 
or  cbani;i'il  mt  bill  of  review:  Irwin's  Appeal,  11  Casey,  297; 
da's  Appt'ai.  f  Wright,  186.  But  it  is  only  oonclusive  of  what  it 
iH»:  8bin<l''lN  Appeal,  7  P.  F,  Smitli,  4^},  It  is  not  conclusive  of 
tein  wbirli  il"-  ;tcoountant  bad  received,  or  uu^bt  to  have  received, 
has  oniitr«'<l  in  charge  himself  with,  either  through  mistake  or 
I,  MO  thai  11  wax  not  settled.  Whatever  has  thus  been  omitted 
any  pn-vion*  atwonnt,  whether  debit  or  credit,  ao  tbat  it  was  not 
dered  or  pnssi-d  apon,  can  be  settled  in  the  final  one." 
12D^ 
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And  in  Leslie's  Appeal  (63  Pa.  St.,  363,  364),  it  is  said: 

^^The  term  ^  partial'  account  in  the  Orphans'  Court  implies,  ipsofaeto^ 
that  nothing  is  settled  by  it  but  those  matters  constituting  the  itemB 
iu  question  in  the  statement  itself.  That  was  what  was  meant  in 
Rhoads's  Appeal,  3  Wright,  186; — the  case  stands  for  that  and  no  more. 

«  «  «  «  «  «  • 

^^  Items  of  charge  and  discharge  to  the  extent  stated,  had  been  admin- 
istered and  settled,  and  the  account  confirmed.     But  being  a  i>artial 
account  expressly,  and  so  intended  by  the  executors,  it  did  not  o])erate 
in  any  w^ay  on  items  of  charge  or  discharge  not  included  in  it,  and  it 
concluded  only  those  that  were.     Subsequently,  in  their  final  accoanli 
the  executors  claimed  credits  not  claimed  in  the  partial  account.    These 
had  mostly  arisen  when  the  test  of  collecting  the  debts  due  the  estate 
w^as  applied.     In  some  cases,  receipts  of  the  testator  were  iu  the  hands 
of  debtors,  without  being  endorsed  on  the  evidences  of  the  debts  due 
in  the  executor's  hands;  and  in  others  the  debts  proved  entirely  uncol- 
lectable.    These  were  items  of  discharge  against  the  charge  of  the  debts 
to  the  executors  in  the  inventory,  which  were  not  known,  stated  or 
passed  upon  in  the  partial  account.     It  was  insisted,  however,  that  iS 
the  executors  had  charged  themselves  with  the  inventory  of  the  debts 
due,  in  their  partial  aecount,  that  precludes  any  credit  in  their  final 
account  for  partial  payments  of  those  debts,  or  of  those  which  have 
turned  out  desperate.    This  is  not  correct,  according  to  the  principle  of 
Ehoads's  Appeal.    The  charge  of  the  debts  due  the  estate  did  not  pie> 
elude  credits.     Those  claimed  now  were  not  passed  upon  then,  and  of 
course,  the  case  cited  did  not  bar  them.    Had  the  credits  been  daioied' 
and  allowed,  although  erroneously,  they  would  have  stood,  unless  n^ 
lieved  by  a  bill  of  review. 

^^To  prevent  a  result  like  that  claimed,  the  executors  took  the  precs8« 
tion  in  their  partial  account,  by  way  of  recapitulation,  to  define  ezactiy 
what  they  charged  themselves  with,  in  dollars  and  cents,  and  tlii 
credits  thev  claimed  for  disbursements."  (4  Southern  Law  Rev.,  Aag> 
Sept.,  1878,  430:  Negley  v.  Gard,  20  Ohio,  316;  Shi-oyer  r.  Kichmoni 
and  Staley,  16  Ohio  St.,  455,  Syl.  6-7,  466;  Johnson  Bx'r,  &c,,  etaLfk 
Johnson  et  ah,  26  Ohio  St.,  357;  Gandolfo  et  al.  v.  Walker  et  aLj  15  Ukis- 
St.,  259-271;  Swan's  Manual,  Exe't'rs  and  Admr's,  6th  ed.,  165;  White «' 
Starr,  13  Pick.,  380;  Paine  v.  Stone,  10  Pick.,  75;  Todd  v.  LewiS|t 
Handv,  280;  State  of  Ohio,  &c.,  v.  Colerick,  3  Ohio,  487;  Kelly  et  oL  *L 
the  State,  &c.,  25  Ohio  St.,  578-9;  McCrory  v.  Parks,  18  Ohio  St,  8} 
Ennis  et  al.  v.  Smith  et  al.y  14  How.,  400;  Lowry  v.  State,  ex  rel.  Hnlli 
64  Ind.,  421;  Ohning  et  al.  v.  City  of  Evausville,  06  Ind.,  59. 

Many  authorities  are  collected  on  this  subject  in  3  Williams,  Ezeeo* 
tors,  6th  Am.  Ed.,  [2061],  2169,  note. 

To  avoid  this  rule  of  the  common  law,  the  Kevised  Statutes  of  Mas- 
sachusetts (ch.  67,  sec.  10 — Gen.  Stats.,  ch.  98,  sec.  12)  expressly  prOr 
vide,  that,  upon  the  settlement  of  any  account  by  an  executor  or  admii* 
istrator,  ^'all  his  former  accounts  may  be  so  far  opened,  as  to  eanedt 
any  mistake  or  error  therein."  (Blake  and  another  v.  Pegram  aai 
others,  101  Mass.,  598.)  It  is  true,  in  Wiggin,  Admr.,  v.  Swett  (6  Mat* 
calf,  Mass.,  198),  the  court  says  that  ^'the  law  was  substantially  UMl 
suwe  before  the  Revised  Statutes."  Ohio  and  other  States  have  inad* 
v'milar  provision  by  statute.    In  SYx^xoi^bTi  ^bud  wife  v.  Ohaoei  AdiUL 
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^  L,  186),  one  point  of  the  sjllftbos  is,  that  "errors  in  a  Probate 
Mint  nay  be  oorreoted  by  opening  the  aoooant,  or  by  proper  charges, 
reditu  in  a  new  aoeonnt,  where  ike  iteme  hate  not  been  epeeialljf  oi^'wdi- 
I  igfonJ^  It  is  not  doabted,  bat  that  an  aoeoant  with  a  contmctor, 
r  an  offleer,  may  be  stated  as  a  partial  settlement  on  aeeountj  and 
a  reeerwitUm  therein  SMMfe,  to  correct  errors  therein  even  as  to  items 
led  into  the  a^jnstment  Bat  on  principle  and  aatbority  it  seems, 
,  when  a  qoarterly  accoant  of  a  mail-contractor  is  settled  as  a  final 
ant  for  a  spedAed  qaarter  without  reservations,  and  payment  is 
e  of  the  balance  therein  certified,  with  nothing  to  show  that  pay- 
t  is  made  simply  on  accoaut,  such  quarterly  ac<*x>unt  is  to  be  re* 
ed  as  final  as  to  all  matters  actually  passed  ufNiu  and  settled. 

The  flfth  reason  assigned  is  tbas  stated : 

[  consider  yoar  daty  in  this  matter  entirely  analogous  to  that  which 
Postmaster-General  performs  to  the  mail  contractors  under  him.  In 
liepartment  a  dedactiou  fhim  the  pay  of  a  contnM*tor  for  a  failure 
le  service  is  never  conmdered  as  a  concluHive  judgment,  b*it  as  a 

I  sospension  of  his  right  to  be  paid  until  the  Postniaster-Genend 
hear  and  decide  upon  the  case." 

le  principles  already  stated  are  equally  applicable  here. 

The  sixth  and  last  reason  given  is  thus  stated : 

Che  eertificate  of  the  Postmaster-General  that  the  service  was  in- 
r,  and  the  consequent  deduction  made  by  the  accounting  officers, 
\  entirely  ex  parte.  Collins  &  Co.  knew  nothing  of  either  until  after 
were  both  done.  To  condemn  a  man  without  notice  or  hearing — to 
his  property  or  earnings  from  him  by  a  decision  maile  behind  his 
;,  apon  evidence  which  he  had  no  opi>ortunity  to  answer,  is  a  kind 
jo^ice  that  all  men  revolt  from.  These  contractors  are  entitled  of 
Don  right— ex  ddnto  justitiw — to  be  heard  by  some  one  who  will 
n  to  the  defense  as  well  as  the  accusation;  and  how  shall  they  get 
.  a  hearing  if  the  one-sided  action  already  had  is  conclusive  upon 

I I  If  the  Postmaster-General,  the  Auditor,  and  the  Comptroller 
thooght  that  they  were  passing  finally  u|)on  a  right  to  more  than  a 
tied  thoasand  dollars,  they  would  not  have  moved  a  step  without 
Bg  faU  and  timely  warning  to  the  parties  who  were  to  be  so  seriously 
ited." 

lis  proceeds  on  the  idea  that  the  Comptroller  had  full  authority  to 
*  and  decide  on  all  the  evidence.  It  is  assumed  that  he  decided 
lOQt  giving  an  opportunity  to  be  heard.  What  evidence,  there  was 
his  subject  does  not  appear.  It  is  the  right  of  every  claimant  to 
leaid  before  the  Comptroller.  His  gtM^t  judicial  tribunal  is  always 
1  Jbr  this  purpose— as  much  so  as  a  judicial  court.  The  whole  world 
notiee  of  his  jurisdiction,  and  of  the  time  when  and  place  where  he 
ezendse  it.  (Hambleton  v.  Dempsey  &  Co.,  20  Ohio,  173;  Georgia 
npoei;  and  authorities  there  cited.)  When  this  jurisdiction  is  ex- 
led,  it  is  conclusive  on  claimants,  and  the  end  of  all  inquiry  so  far 
le  cxecative  branch  of  the  Government  is  concenie<l.  If  this  were 
lOi  eveiy  balance  certified  by  a  Comptroller  against  a  claimant,  wYio 
sefeed  to  appear  Bad  be  heard^  would  be  liable  to  be  opened  up,  and 
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nothing  would  ever  be  settled.*  The  decision  of  a  Comptroller,  when 
once  made,  '^is  tiual  and  binding."  The  Supreme  Court  has  determined 
this  question  in  Murray's  Lessee  et  al,  v.  Hoboken  Land  and  Improve- 
ment Company  (18  How.,  280).  In  that  case  it  appeared  that,  under  the 
act  of  May  15,  1820  (3  Stat.,  592),  the  First  Couiptroller  stated  an  ac- 
count against  a  defaultiug  collector,  and  certified  the  same  to  the  agent 
of  the  Treasury  who  issued  a  warrant  of  distress  against  the  delinqnent 
officer,  and  tliat  under  this  his  real  estate  was  sold.  The  court  held 
that  the  certificate  of  the  Comptroller,  the  warrant,  and  the  sale  there- 
on, were  valid  as  executive  acts,  and  constituted  "due  process  of  law,^ 
The  court  said : 

"That  the  auditing  of  the  accounts  of  a  receiver  of  pubUc  moneys 
may  be,  in  an  enlarged  sense,  a  judicial  act,  must  be  admitted.  So  are 
all  those  administrative  duties  the  performance  of  which  involves  an 
inquiry  into  the  existence  of  facts  and  the  application  to  them  of  rales 
of  law.  In  this  sense  the  act  of  the  President  in  calling  out  the  militia  ' 
under  the  act  of  1795, 12  Wheat.,  19,  or  of  a  commissioner  who  makes  « 
certificate  for  the  extradition  of  a  criminal,  under  a  treaty,  is  judicial,   s 

*TUe  following  paperH  refer  to  the  subject-matter  of  thiH  opinioD  : 

Trkasury  Department,  Fourth  Auditor's  Office, 

Jfay  8,  18S3. 
Hon.  William  Lawrence,  First  Comptroller  : 

Sir:  In  answer  to  your  letter  of  the  3d  inst.,  you  are  respectfuHy  informed  thAt    ~ 

it  does  not  appear  from  the  files  and  records  of  this  oiMce  that  the  opiDion  of  Hm. 

Jeremiah  S.  Black,  U.  S.  Attorney-General,  of  the  4th  of  June,  Id")?  (9  Opinioca,  33), 

was  ever  foUowed  by  the  Fourth  Auditor,  nor  that  the  allowance  of  the  $96,000,  n* 

ferred  to  in  that  opinion,  was  ever  made  until  the  passage  by  Congress  of  Post-OiBoe 

bill  of  June  25,  1860,  which  specially  appropriated  the  sum  of  $80,282.72,  which,  it 

IB  believed,  included  that  and  other  deductions  made  subjiequent  to  the  renderinK  ^ 

the  opinion,  and  which  amount  was  paid  to  E.  K.  Collins  and  a88ociat«8,  in  accord* 

ance  with  the  provisions  of  said  act. 

I  am,  very  respectfully,  your  obedient  servant, 

CHAS.  BEARDSLEY, 

AvdiNr. 

P08t-0ffice  Departmknt, 
H'oMhingtoHf  January  2,  1867. 

Sir:  The  certificates  on  the  files  of  this  Department  show  that  the  Collins  liseflf   .' 
steamers  have  performed  twelve  trips  between  New  York  and  Liverpool,  conreriBf    \ 
the  United  States  mail  (six  trips  outward  from  New  York  and  six  trips  iDwai^)UQBI 
the  3Utli  of  September  to  the  31st  of  December,  1856,  inclusive. 

Four  of  thyse  trips  (two  outward  and  two  inward)  having  been  performed  by  llM 
'*  Ericsson,"  an  irregular  steamer,  and  not  of  the  class  stipulated  for  in  the  cootxadk 
I  again  advise,  on  account  of  the  inferior  service  rendered,  that  there  be  allowed 
fifteen  thousand  dollars  p«r  round  fr/j),  or  thirty  thousand  dollars  for  the  four  trips 
performed  by  said  steamer. 

I  th«»refore  recommeml  that  the  sum  of  thirty-six  thousand  dollars  (f^)6,000)  beds- 
ducted  from  the  mail  pay  of  the  quarter  ended  3l8t  December.  1856. 
I  am,  very  respectfully,  vour  obedient  servant, 

JAMES  CAMPBELL. 
H(m.  J.  C.  Dobbin, 

Secretary  of  the  Xavy. 

Post-Okfick  Dkpartment, 

h'ashingtonf  April  11,  1857. 

Sii{ :  Tlw  cortifivntos  on  the  files  of  this  Department  show  that  the  Collins  linesf 
Bti'amers  hnvv  ]>erfornio<i  eight  trips  (^tUree  out^NttivV  «k\ul  live  inwanl)  between  New 
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IM  it  iB  not  mflMeDt  to  bring  soeh  matters  onder  the  JodioiftI  power. 
Ikit  ihej  inyolTe  the  exereue  of  Jodgment  npon  law  and  fhot.  United 
Blitee  #•  Ferreiiai  13  How.,  40.  It  it  neoeeeary  t4>  go  flirtheri  and  ebow 
not  only  that  the  a^iaetment  of  the  balances  dne  nt>m  accounting  offl- 
een  may  be,  bat  from  their  nature  moat  be,  coutrovemiee  to  whion  the 
Uqited  States  is  a  iN^y,  within  the  meaning  of  the  second  section  of 
fhs  Hdrd  article  of  the  Constitntion.  We  do  not  doabt  the  power  of 
Ooagreas  to  provide  by  law  that  such  a  question  shall  form  the  subslect' 
■stter  of  a  suit  in  which  the  jndidal  power  can  be  exerted.  The  act  of 
USD  makes  such  a  proTision  for  reviewing  the  decision  of  the  aooount- 
iigofficers  of  the  Treasary.  Bat,  until  reviewed,  it  it  flnal  and  binding; 
wA  the  question  is,  whether  its  subject- matter  is  neces<«arily,  and  with- 
Mt  regard  to  the  consent  of  Congress,  a  Judical  controversy.  And  we 
am  of  opinion  it  is  not." 
And  see  £r  parte  Bandolph  (2  Brock.,  447). 

The  questions  herein  considered  are  of  so  much  importance  in  practice, 
list  it  baa  been  deemed  proper  to  devote  more  time  and  space  to  them 
Ota  is  done  in  ordinary  cases. 

The  result  thus  fiur  is: 

L  That  the  balances  certified  as  due  to  Beeside  for  the  quarters  ended 
raipeetively  September  30,  and  December  31, 1880,  and  March  31, 1881, 
sod  which  were  paid,  cannot  now  be  opened  up  nor  changed. 

Tcric  mod  LiTerpcwl,  from  the  lit  of  Jannary  to  the  90th  of  FebraArj,  1857,  IneliisiTOi 
nd  OM  oat  want  trip  snbfleooeiit  to  the  90th  of  Febrnery,  1857,  making  io  all  nine 
tiiDe(foiir  oatward  and  five  inward)  conyeying  the  United  StatoH  mail. 

Four  of  thene  tripe  (two  ontward  and  two  inward)  were  performed  by  the  eteam- 
ddp  *' ErieaBon,**  which  wa«  snlMtitnted  on  the  line  in  place  of  the  miMing  steamer 
"nKifte."    Any  qneetion  of  rednction  ia  referred  to  your  Department. 
I  am,  Tery  respectfnlly,  yonr  obedient  servant, 

AARON  V.  BROWN. 
The  Hod.  the  Skcbbtart  or  trb  Navy. 

Navt  Dkpartm Kjrr,  Ulg  6,  1857. 

8ik:  I  inclooe  herewith  the  copy  of  a  ronimnniration  from  the  Pont-Oflfice  Depart- 
aent  certifying  to  the  mail  serrice  performed  by  the  Collins  lini^of  steanishiiMi  be- 
tween New* York  and  Liverpool  during  the  months  of  Jannary,  Feliniary,  and  March 
of  tlie  pn-seut  Tear.  Ton  will  l>e  pleasiMl  to  state  the  account  for  this  s«*rvife,  mak- 
isg  the  same  d«-dnctions  for  the  inf«*rii»r  service  n«rfomie«l  by  tht*  *'  EricHsnn  **  that 
ksve  bet-n  heretofore  recomniend«Ml  by  the  Post-Onice  Department  for  similar  inferior 
«mee  dnring  any  quarter  pmvions. 

In  eomplianca  with  the  provisions  containe<l  in  the  art  of  Congress,  approved  An- 
gart  18,  ld66.  directing  the  Secretary  of  the  Navy  t«>  give  the  notice  contemplated  in 
the  act  approved  July  21.  1852,  to  terniinate  the  Mrrangenient  for  the  additional  at- 
lewaDce  provided  for  in  the  act,  notice  was  given  on  the  20th  of  AngUMt,  1^56,  to 
Mearm.  K.  K.  Collins  Sl  associates  that  the  additional  allowance  referred  to  wonld 
tarminate  in  nix  months  from  that  date. 

Very  resnectfnllv,  your  obe<lient  servant, 

I.  TOUCHY. 

A.  O.  Dattox,  Esq., 

Fomrfk  Jmditar, 

Navv  Drpartmrmt,  /s/y  29,  1857. 

6ni:  The  attention  of  the  Department  has  been  calle<l  to  the  settlement  with  E.  K. 
Collins  and  associates  for  mail  service  for  the  quarter  ending  :iOth  June,  li^.'>7,  be- 
tween New  York  and  Li%'erpool.  |>erfornied  by  tlie  steamers  of  the  Collins  line.  It 
was  the  intention  of  the  Department  that  the  serviei*  of  the  KricHsou  Nhould  be  paid 
fi»rat  the  rate  of  $15,000  per  round  trip,  and  you  will  l>e  p1eaH<*d  to  r«*Htate  the  ac- 
eoant  fnr  that  qnarter,  allowing  for  the  EricsHon  that  rate  of  romiMMi Nation. 
Very  reopeet fully,  your  obedient  servant, 

ISAAC  TOUC¥i^. 
A.  O.  Dattox,  Eaq., 
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2.  That  such  certified  aud  paid  balances  do  not  interfere  with  the  right 
of  the  Postmaster-General  to  order,  and  of  the  proper  Auditor  tooertity^ 
against  the  contractor  disallowances  for  failures  to  i)erforin  trips  ^oc- 
casioned by  the  fault  of  the  contractor  or  carrier." 

3.  The  settlement  for  the  quarter  ended  September  30,  1880,  charged 
the  contractor  with  12  failures  to  arrive  and  depart  at  Elizabeth  City  and 
Williamston.  The  order  of  April  30, 1881,  charged  the  contractor  with 
25  additional  <lednctions  for  failures  on  83  miles  to  September  30,  $53& 
This  order  of  April  30,'  1881,  was  unauthorized  and  void.  The  same 
order  makes  additional  deductions  for  additional  failures  for  the  quar- 
ter ended  March  31,  1881,  which  additional  deductions  are  equally  un- 
authorized and  void. 

4.  The  onier  of  August  6,  1881,  reversed  the  former  order,  and  made 
the  total  deductions  for  failures  to  perform  trips  $1,799.87,  in  all,  instead 
of  $2,581.42,  as  in  the  ])revious  order.  This  was  unauthorized  aud  void. 
The  same  order  imposed  a  fine  of  $500  for  ivillfiU  failure  of  contractor  to 
pet  form  steamboat  service.  This  fine  was  also  unauthorized  and  void. 
There  is  no  authority  to  impose  a  fine  in  such  case. 

5.  The  order  of  December  14,  1881,  remitted  the  fine  of  $500,  and 
increased  the  total  deductions  to  $2,299.8;3.  The  difference  between  this 
latter  sum  and  $1,799.87,  being  $499.96,  was  evidently  designed  as  the 
sum  to  be  cliarged  against  the  contractor  for  penal  deductions  for  Mt 
ures  to  perform  trips  '' occasioned  by  the  fault  of  the  contractor  or  CM' 
rier" — that  is,  this  sum  of  $499.96  was  the  amount  charged  against  the 
contractor  for  penal  deductions,  besides  $1,799.87  for  the  single  prices 
of  trips  not  performed.  This  order  was  the  first  in  which  the  authority 
of  the  Postmaster-General  was  exercised  on  the  subject  of  such  addi- 
tional penal  deductions,  and,  as  to  this  sum  of  $499.96,  it  was  author- 
ized, and  is  supported  by  the  evidence.  The  latter  amount  of  $499.9$ 
may  lawfully  be  deducted  from  the  sum  of  $1,607.14  stated  as  due  for 
service  from  April  1,  to  May  30,  1881.  The  account  will  therefore  now 
stand  thus: 


Dr. 


*/.  A\  Reenidej  contractor,  in  account  trith  the  United  States, 


Ci. 


RooteNo.  ISOdS.  To  subcontractor's  pa  v. 

April  1,  to  May  30, 
1881 $4M  51 

To  amouDt  of  penal  de- 
diirtions  to  March  31, 
1881 499  96 

To  deductions  for  price 
of  trips  performed  in 
part,  by  "inferior" 
[land]  service,  from 
April  1,  to  Mav  30, 
1881 .'.....     *795  22 

To  penal  deductions  for 
the  same  trips *124  25 

1,913  94 


Koute  No.  13095.  By  tTansportatioD  M 

$2,487.50  per  qoArter 
from  Apnl  1,  to  Maj 

30  1881 $i,iir 

By    twlance    due    the 
United  StetM 


i^niii 


*  These  items  of  $705.22  and  $124.25  are  ascortaineil  an  follows :  The  sum  of  $705.22  is  included  In  th« 
order  of  Angunt  9.  1H81 ;  the  sum  of  $124.25  is  ascertained  by  the  5-32  pro  rata  on  $79S.22, 
oflJecemtfer  14.  1S81.  in  lien  of  tine  of  $125  impoaed  by  otAw  o(  August  9,  1881. 
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The  (soutract  was  lawfully  auiuiUed  for  ^*  rv|ieat4Ml  failiirei4  to  riiu 
igieeably  to  contract."  The  ap|>ellaiit  in  not  entitled  to  one  niontli'R 
extra  pay.  The  question,  whether  the  balance  of  (:S<Ni.80  found  due  to 
tbe  irnited  States  can  be  deducted  from  any  suni  which  has  Invn,  or 
may  be,  foaud  due  to  the  contractor  for  mail  Kerviee  under  other  con- 
tracts,  does  not  now  arise.  Such  questi«>n  can  onlv  1r«  derided  bv  the 
Firat  Comptroller  in  case  it  is  presented  on  appeal  fnmi  the  aeti«>n  which 
may  be  taken  by  the  proper  Auditor  under  such  «ither  contract.  The 
qoestioD,  whether  such  balance  of  9'}<M>.8<)  can  In*  rec(»vered  by  judicial 
action  against  the  contractor,  is  one  whicli  is  noi  to  he  d«*rid('d  l»v  the 
First  (.-ouiptroller. 

The  following  order  is  nnule : 

In  the  matter  of  the  apj^eal  to  the  First  i'omptroller  taken  by  .1.  K. 
Reeside  from  the  action  of  the  Auditor  nf  the  Tnsisnry  for  the  Post- 
Otlice  Department  in  n*hition  to  the  claims  of  said  Kr«'side  for  roin- 
pensation,  &c.,  for  service  performed  iuhIit  eontra(*t  of  July  *J7.  ISK<^ 
for  trans[K>rtinfjr  the  mail  on  route  No.  l.WH.r*  from  Kli/abetli  Tity, 
North  Can)lina,  to  Williamston,  &c. 

This  appeal  came  on  to  bo  heard  i»n  the  papers  and  evidence  trans- 
mittal to  tbe  First  Comptroller  bv  tlu'  Auditor  of  tin*  Treasurv  for  the 
PoHl-Otlice  Department,  anil  on  other  evidence  introduced  liy  the  apjad- 
lant.  J.  E.  Reeside.  and  said  Keeside  liaviii;;  appeanMl  in  person  and  by 
hLScx»unsel.  Hon.  John  J.  Weed,  and  liaviii;;  ar^^ued  said  appejil  liefoiv 
the  First  C4»mi)troller,  who  In^iiijir  t'ully  ail  vised  in  the  premises: 

It  is  by  the  sjud  First  Compti*oller  in  the  Department  of  the  Treasury 
of  tbe  Unite^l  States  C4)nsidered,  ordered,  and  adjud;;ed,  tliat  the  ac- 
tion of  said  Ami  i  tor  in  cA'rtifyin^  a  balance  due  for  services  rend «* red 
ou  said  mail-route  No.  l.'iOlO  for  the  several  quarters  ended  September 
30,  und  DecemlHT  :jl,  LSH<),  and  March  .'M.  issi,  is  ratified,  approvi^l, 
and  confirnie<l ;  and  that  the  i»<rtion  of  said  Auditor  in  stating  an  ae- 
eoQUt  April  12,  1882.  and  tindiii^  a  balance  due  from  said  Keeside  to 
the  Unite4l  States  of  8 !,<><>•' ^.2 1  is  reversed  anil  set  aside. 

And  said  First  Comptn>ller  does  now  tind  that  the  l-nited  States  is 
indebted  to  said  Iteeside  in  the  sum  of  4^1,007.14  for  service  under  said 
contract  on  said  route  No.  l.'^H»5  fn)m  April  1,  to  May  .*W),  ISSl,  inclu- 
sive; that  the  United  States  has  paid  therecui  to  a  sulu-ontractor  en- 
titled thereto  $4f)4.51  ;  that  tbe  IN»stmaster  (icneral  has  duly  found  and 
orderefl  that  $4tKUKi  should  be  deducted  from  the  ]»ay  of  said  Heesi<le 
as  contractor  for  failures  0(*<;asioned  by  th«'  fault  of  ssiid  contractor  or 
carrier  to  perform  service  acconlinp:  to  contract  on  said  route,  over 
and  al>ove  all  de^luctions  for  the  price  of  trips  not  |HM'formed,  without 
reference  to  such  fault,  for  the  iN*rio<l  prior  to  April  1,  1881 ;  and  that 
said  Postniaster-iieneral  hiis  duly  foun<l  ami  onlered  that  ^70.'i.22 
aboahl  be  deducted  from  the  pay  of  said  Keeside  as  contractor  on  said 
route  for  the  price  of  trips  not  perfiU'med  according  to  said  contract 
between  April  1,  and  May  .'^0,  1881,  and  that  a  deduction  of  $124.25 
should  l>e  made  for  failures  <KM*asioned  by  the  fault  of  said  contractor 
or  carrier  to  i>erform  service  acccu'din^  to  said  ctuitract  within  said  pe- 
riod la«t  nanietl  ;  all  of  which  findings  and  orders  to  the  extent  men- 
tioiieil,  and  the  actitui  of  s^iid  Audit4»r  in  stating  an  account  on  the 
bflyns  of  aaid  findin«;s  and  onlers  to  the  cvTcnf  stated,  are  a\)\>vovM^ 
ratitied,  and  coDhrwed. 
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And  it  is  farther  oonsidered,  ordered,  and  a<]yadged  that  the 
States  does  not  owe,  and  is  not  indebted  to,  said  Beeside  in  any 
whatever  on  account  of  said  contract,  or  for  service  rendered  by 
son  thereof,  but  that,  if,  upon  the  facts  stated  and  found  as  aforesaid« 
there  may  lawfully  be  due  from  said  Keeside  to  the  United  States  any 
sum,  then  there  should  be  and  is  due  from  him  to  the  United  States 
the  sum  of  t306.80,  and  it  is  now  so  adjudged  accordingly. 

And,  so  far  as  the  United  States  can,  upon  said  facts  and  jadgmeiit» 
lawfully  retain  from  said  Beeside  said  sum  on  account  of  any  sum  or 
sums  due,  or  to  become  due,  from  tlie  United  States  to  said  Bieesidei  it 
is  a^udged  that  the  United  States  shall  have  such  right,  and  the  ri|^ 
also,  if  any  can  lawfully  exist,  to  maintain  an  action  in  any  court  of 
competent  jurisdiction  to  recover  said  sum.  And  it  is  adjudged,  that^ 
in  case  the  law  does  not  authorize  the  United  States  to  retain  such  sao 
or  maintain  any  such  action  so  mentioned,  the  rights  of  said  Beeside 
shall  not  be  prejudiced  by  the  premises.* 

Tbeasubt  Department, 

First  Comptroller's  Office^  May  9,  1883. 

NoTR  BY  First  Comptroller. 

*  In  this  connection  the  following  is  presented  for  information : 

Department  of  Justice, 

Washington^  Xorember  17,  18S1. 
Hon.  C.  J.  Foloer, 

Seorttary  of  the  lyeamny. 

Sir  :  I  have  considered  the  case  presented  in  the  accompanyiDS  letter  of  the  An* 
ditor  of  the  Treasury  for  the  Post-Office  Department,  dated  the  1st  instant,  whkh 
was  referred  to  the  Attorney-General  by  the  Hon.  H.  F.  French,  Acting  Secretary  of 
the  Treasury,  on  the  3d  instant,  with  a  request  for  an  opinion  upon  the  qnetuoo 
suggested  therein.    The  letter  states: 

*'Iu  a  case  pending  in  this  office  [t.  e.,  office  of  the  Auditor],  the  pay  of  a  oon* 
tractor  is  held  to  be  applied  to  indebtedness  incurred  by  reason  of  fines,  forfeitnrei, 
and  penalties,  certified  to  the  Auditor  by  the  Postmaster-Creneral,  in  acoordanoe  wiU 
the  law  and  a  contract  eut-ered  into  with  J.  £.  Keeside,  for  the  transportation  of 
the  mails,  for  the  proper  performance  of  which  contract  Edwin  Reeside  was  one  of 
the  sureties.  Edwin  Keeside  is  also  a  contractor  for  the  transportation  of  the  maila 
and  there  not  being  enough  due  J.  K.  Reeside  to  cover  the  indebtedness,  the  pay  oi 
Edwin  Reeside,  surety,  has  also  l>een  withheld,  with  the  view  to  protecting  the  Gk»T- 
emnieot  from  loss  on  account  of  the  principal. 

"Before  the  service  was  perfonneil  by  Edwin  Keeside,  for  which  payment  is  withheldi 
he  gave  a  pay  draft  to  Joseph  Lockey,  for  money  had  and  received  by  Rc^eside  to  hit 
use,  as  has  long  been  a  custom  and  usage  with  contractors  for  the  transportation  of 
the  mails;  and  Mr.  Lock<)y  feels  aggrieved,  and  protests  against  the  action  of  tiio 
Anditor  in  withholding  the  payment  of  this  draft,  with  a  view  to  meeting  Edwia 
Reeside's  liability  to  the  Government  as  the  surety  of  J.  K.  Reeside.  As  no  Appoal 
from  the  action  of  the  Auditor  can  be  taken  to  the  Comptroller  in  this  case.  I  aenn 
that  you  obtain  the  opinion  of  the  Attorney-General  upon  the  right  of  the  Auditor  !• 
withhold  payment  to  a  surety,  to  protect  the  Government  frtmi  loss,  and  the  r'lf^t^ti 
the  parties  interested,  upon  the  fa<'tH  as  herewith  submitted." 

The  draft  given  by  Edwin  Reeside,  contractor,  is  dated  February*  17,  18dl.  It  is  drawm 
upon  the  Auditor  in  fa  vor  of  Joseph  Lockey  or  order,  and  calls  for  the  payment  of  $1)67  Jt 
out  of  any  moneys  due  the  drawer  on  route  11093  '*  for  the  quarter  ending  Jane  3^ 
1881."  By  the  regulations  of  the  Auditor's  Office,  drafts  of  mail  contractors  on  tkrlr 
quarterly  pay  are  not  **  accepted ''  but  are  simply  received  and  placed  on  file,  and  thtf 
are  moreover  tiled  "subject  to  fines,  deductions,  collections,  the  amount  due  the  mlH 
coiitra<^tor,  in  aeconiance  with  the  act  of  Congress  approved  May  17,  1878,  and  caf 
claim  or  demand  the  Post-Office  De]»artment  may  have  against  the  c«>ntractor."  TlifM 
regulations  are  printed  on  the  blank  fi»rm  of  draft  furnished  by  the  Anditor,  whiok 
was  madi^  use  of  in  preparing  th"  draft  above  me,ntioned  ;  so  that  Mr.  Lockey  mustte 
presumed  to  have  bad  notice  of  their  p;ir|)ort  when  he  took  the  draft. 

At  the  time  said  draft  was  drawn   by  Edwin  R»*eside,  he  was  a  surety  on  the  oon- 

tr^ict  of  J.  E.  /feeside,  for  transporting  the  mnil  on  route  13095.     In  a^Jnsting  tbt 

account  of  J.  E.  Keeside  for  service  performinV  \\ii(ic^T  WvaX  oowtract  for  the  qnartiK 
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«BdiBg  Msrch  31,  IMdl,  the  Anditor  haii  found  m  Ualance  of  |I,7ri0.ri4  due  tliti  Tnit^d 
tetM,  ariMOg  from  fluM,  p«D*lti«s,  and  furfeitureHiiiciirr«d  by  the  coutractoruDdnr 
tbesBine  coDtract  and  c«rtifletl  to  theAuditi»r  by  the  l'<»MtinaAt<*r-(S«*ni'ral.  For  this 
Waaee,  a«aaining  it  to  be  a  Yalid  claim  against  tbr  contractor.  Kdwin  K4^**tide  i'h  liable 
MhiSBOTftty. 

I  am  of  opinion  that  the  Auditor  may  lawfnlly  withhold  payment  of  an  amount  due 
Edvin  Ret«de  tinder  hie  contract,  sufflcient  to  nipf  t  bin  lialyility  for  indt* btinliieaH  to 
the  Government  as  surety  on  the  contract  of  J.  E.  Ke«^id«'.  (8e^  MfKni^bt  r.  I'm  i  ted 
8utea,  9ti  U.  S.  Rep..  17U).  and  that  the  draft  ^\v*'U  by  tb**  foniipr  u|Min  Iiim  i|iiarterly 
ftkj  confer*  upon  the  holder  thereof  no  right  which  preventn  Hucb  pay  lM*iiig  thus 
vithheld.  In  the  first  place,  the  draft  in  void  hh  an  aiwignnifiit  of  the  fiiml  n|M)n 
vhich  it  was  drawn  (Snoft'ord  r.  Kirk.  il7  l*.  S.  Kep.,  4H):  and.  iwcondly,  the  rfgula- 
tioot*  of  the  Auditor's  Oftice,  under  which  the  draft  wait  riM'eiveil  and  plai^eil  on  tile 
thcTP,  and  of  which  the  bolder  bad  notice  pn'rhide  any  obligation  thence  ariNJng  that 
would  bind  the  fxovemment  to  apply  the  fund  to  the  pjiyment  tbiTinif,  in  prefiTence 
torptaining  the  same,  su^  a  measure  for  itn  own  pn»tection,  to  otIVM't  u  liabilitv  of  the 
drawer.  There  wan  not  only  no  acre/#/aifrr  of  the  draft  by  t lie  Auditor,  but  it  was 
received  and  tiled  by  him  subject  to  "any  claim  or  dcmnnd'*  of  theroMt-Oflice  Depart- 
nmit  agaiiiMt  the  drawer. 

1  am.  sir,  very  res]»ectfiillv, 

8.  K.  PHILLII'S. 

Jrting  Attornejt-Gfnrral, 

TKKArirKr  Dkpaktmknt.  A'wrewArr  *jr».  Irthl, 

BrspectfuUv  referretl  to  the  Auditor  of  the  Treasury  for  the  Post-Oftice  l><>parlment. 

II.  F.  FRr.XCH, 
AtthtaHt  Srrrttcrjf. 


DfTHE  MATTER  OF  THE  ArniORFTY  OF  ACCOrXTIXCi  OFFICERS  TO  AD- 
JL'ST  ACCOINTS  FOR  EXPENSES  INCTRRED  FOR  THE  LAST  SICKXESft 
AND  BIRIALOF  DECEASED  PENSIONERS.  TNDER  SECTION  471H  OF  THE 
REVISED  STATl'TES.—PENSIONERS*  Bl'RIAL  EXI'ENSE  CASE. 


1.  The  decision  of  the  Com  mi  sm!  oner  <»f  IViiNiiin**  plaring  »  |N'n««ui  on  ibe  ]N*fiNion  roll 
and  fixing  the  amount  of  IiIh  ]>euMioii.  in  coiicluftiv«'  upon  the  accounting  otYicer;!, 
who.  consequently,  in  H<*ttling  the  accoiintH  (»f  {N*nHi«»ii  ageiitN,  biive  no  iiutbority 
to  go  l»ehind  the  |>enHioiierN*  certificMtc 

i.  The  general  intention  of  Coii);reHH.  in  the  Ntatiiti-N  icguhiiiiig  tlii>  inljuNtiiieiit  of 
public  ac<;fiuntH,  is  that  all  iiiiiiqiiiflated  dfiuiiiidM  Mg^hint  the  (lOviTtiiiifut  Hh»ll 
be  adjustnd  by  the  iicrouiiting  (»tlic«T!4. 

X  Section  471rf  of  the  Revised  StatiiteH  wa.s  not  intciHleil  to  rentiirt  or  tpialify  tb^ 
d«9cIar»tion  contained  in  Hection  2^^'*,  that  n//  dentaiiiN  and  ai  i">iiii|x  wkuirrfr 
agaiufiit  the  (lovernmeitt  Nhall  be  audited  aii<]  adjuNtiMl  in  tin*  'rit-afnii'v." 

"Section  2^M  of  the  Revi*«ed  S:atiiteM  declan'M  that  "u//  claiuiH  ami  ili-inandH  nhat- 
«frr*' again rtt  the  I'nittMl  State.**  '*  shall  b»»  nettled  and  adjutted  in  tin-  Dfpartni«*ut  of 
the  Treasury."  The  same  hect  ion  dec)  arcN  that  "all  riifomf/ji  wliat«-vi*r  in  wtmli  the 
United  Slat e**  are  ciuirerned  sh  dobtorH  Nbail  be  adjuste«l"  in  the  ^anie  De]tartnifnl. 
Thuik.  **  claims  and  deiiiandH"  are  iimmI  to  ioiiipr«>b«'nd  nnirc  tiiuii  "arrountt."  I'be 
foregoing  opinion  of  the  Attiintey-iieneral  m'enii  to  favor  the  ci>n«'IiiNi(»n  tiiat  acmuiit- 
isg  officen*  have  jiirindictiini  o{  uHlit^Hidatt'tl  ileiiiandH.  The  saiiie  ronrliiNJon  seems  to 
Wsappon^sl  by  Haird  r.  I'nited  StatcH.  IMi  I*.  S..  VM^:  ^.  i  .  i:U'ourt  ('!..  r>(il.  It  was  held 
IB  Printers'  f-a^w*  i'2  Lawrence,  Conipt.  Ih'r.,  .'»•.»•.»),  that  ai-countin;;  «>rtifer>»  iiavi' jiirin- 
^iiction  of  unlii)iiidated  iletnamlrt not  Mtundiii);  in  tort.  Uiit  nt>e  I*o\\it**<  raw.  1-  Court 
CL.274.  citing  Canuack's  cane,  •.»  Court  CI..  \\0:  MrK»-«- -,  cam-.  1,' Cm  it  CI.,  .Vir". :  t  Op. 
Att.-Gen.,  :^/7.  »V27:  G  Id.,  .VJ4:  14  /</.. -M.  Tin-  ^^t■i;;ht  i>t' authtuitx  in  that  sHrt»nnting 
sffieer*  have  jurisflirt ion  of  all  claiiUM  i»f  ir/xi/rrn-  natnn-  whirh  ma>  Im-  lawt'nilv  made 
against  the  l'nite<l  StateH.  \V1i«mi  arcouiitin;?  niliriTH  havi-  aUi»wiMl  part  nt'an  «ntire 
indivisible  demand,  and  the  claimant  h:iNriM-i'iM'<)  jmytiirDi  rhiTi-nt'  withoui  o\)\rr\\o\\, 
WisefttopiM*d  from  hnn^inf^  an  aftinn  fnr  :un»tltvr  /laif  of  (h«"  huine  demand.  V\'.urv\ 
r.  Vnite*!  Stmt f a,  OO  I'.  X,  4:W. 


IM  Fir$t  Ckmptrollef^s  Offiee,  Treamtrg 

4.  The  ComiuissioDer  of  Pensloiis  baa  no  Mithoriiy  to  Midil  mmI  ttdy^il  i 

Ben  ted  by  peraont  who  hare  borne  the  expenses  of  "the  last 

of  deceased  pensioners  nnder  section  471o  of  the  Beriaed  Statatsfc 

5.  Bach  acconnts  most  be  audited  and  adjusted  by  the  aoooiuitiiig 

Treasury  Department. 
t.  Accounting  officers  have  Jurisdiction  of  demands  for  unliquidated 
oases  in  which  claims  therefor  lawfully  exist  against  the  United 

The  following  opinion  is  published,  not  only  for  its  eonpMt 

clear  statement  of  the  law  applicable  to  the  questiont  iherdn 

considered,  but  because  in  principle  it  applies  to  the  a^jnttinentdf  i 

accounts. 

Depabtmbnt  op  JiTsncs, 
Woihingtut^  3d  AMfmif 

Sib  :  The  question  presented  by  the  letter  of  the  Seocmd  Oobi[ 
referre<l  to  in  and  accompanying  your  communication  of  the  8di  off 
ultimo,  requesting  my  opinion,  is,  whether  the  acconnts  preacaitB^ 
persons  who  have  borne  the  expenses  of  ^Hhe  last  sickness  and' 
of  deceased  pensioners,  under  section  4718  of  the  Bevised  Statuteii  i 
be  audited  and  adjusted  in  the  Treasury  by  the  accounting  ofllemi 
an  examination  of  the  original  vouchers  and  papers,  or  whetkr 
Commissioner  of  Pensions  may  determine  finaUy  the  amount 
due  for  such  expenses,  and,  by  withholding  the  original  vonehen 
the  accounting  officers,  compel  them  to  audit  and  allow  saoh  dalMi 
the  mere  certificate  of  that  officer. 

It  is  conceded  by  the  Comptroller,  in  his  letter,  that  the  Comi 
of  Pensions  is  authorized  to  decide  who  are  entitled  to  be 
and  the  amounts  to  be  paid  to  them,  respectively,  as  such,  and 
decision  is,  to  that  extent,  conclusive  as  to  the  accounting  offleoi; 
he  insists  that  claimants  for  reimbursement  of  expenses  of  thelaitl 
ness  and  burial  of  pensioners  are  not  in  any  sense  on  the  footing  of  | 
sioners,  and  that  the  ascertainment  and  allowance  of  the  different' 
of  such  expenses  belongs  exclusively  to  the  accounting  offlcttrsof 
Treasurj'. 

Section  4718  of  the  Bevised  Statutes  provides  that  when  a 
or  a  person  entitled  to  a  pension  and  '^  having  an  application 
pending,"  shall  die,  not  leaving  a  widow  or  child  surviving  hiB| 
payment  whatsoever  of  the  accrued  pension  shall  be  made  or 
except  so  much  as  may  be  necessary  to  reimburse  the  person  who 
the  expenses  of  the  last  sickness  and  burial  of  the  deoedeot  ia 
where  he  did  not  leave  sufficient  assets  to  meet  such  expeiiMB.|^ 

It  may  be  assumed  as  established  that  the  decision  of  the 
sioner  of  Pensions  placing  a  person  on  the  pension  roll  and  flxtaf  ^ 
amount  ot  his  pension  is  conclusive,  and,  consequentlv,  that  In 
the  acconnts  of  pension  agents  the  accounting  officers  have  no 
to  go  behind  the  pensioner's  certificate. 

It  must  be  taken  as  equally  clear,  that  as  the  pension  lawdi 
the  amounts  to  be  paid  the  various  pensioners,  the  action  of  tbe< 
sioner  of  Pensions  in  allowing  or  directing  payment  of  a  i>en8ion 
be  said  ever  to  involve  an  accounting,  in  any  proi>er  sense  of  fhst 

'The  foregoing  Hyllabiis  of  the  opinion  of  the  Attorney-General  and  of  the 
was  prepared  by  the  First  Comptroller.    The  able  opinion  of  the  learned  At 
General  is  taken  from  the  Annual  Ri^port  of  the  Comraiaeioner  of  PoniioM  fo  Al 
fihcal  year  1882. 

As  to  opinions  of  Attoruoy-General  to  aid  an  auditor,  nee  10  Op.  Att.-G«D.,  48;  H 
Op.  Att.-Gcn.,  5y  6;  3  Lawrence,  Compt.  Dee.,  Introduction,  xvi. 
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Au  examination  of  the  vsmons  )>rovisioiiM  iindcT  tin*  title  ''  IVnsioim'^ 
in  the  Revised  Statutes  will  show  that,  with  the  exception  of  said  sec- 
tion 4718,  there  is  not  one  that  calls  for  the  uuditiiii^  and  srttlini;  <»f  ac- 
coants,  and  that  there  is  an  entire  abstMice  of  any  din*ct  or  express  in- 
tention that  the  Commissioner  of  Pensions  should  havr  the  ]»o\vi*r  to 
sadit  aceouuts. 

So  far  from  it.  indeed,  the  law  withholds  from  him  the  power  to  ail- 
mioisteroaths.  which  is  expressly  conferred  on  the  Auditors  of  the  Tn^as- 
niy,  that  they  may  take  testimony  'Mn  any  case  in  which  they  may  deem 
itnecessarv'  for  the  due  examination  of  the  accounts  with  which  thev 
shall  Im?  charjred.''    (§  297  K.  S.) 

C-on^rress  Las  pnivided  an  sulniirable  system  for  the  suljustments  of 
public  accounts  (chapters .'{ and  4  K.S.)«and  hasdeclareil  that  ''all  claims 
and  dt-manils  tcfuiteeer  by  the  United  States  or  against  them,  and  all 
accounts  whatever  in  which  the  TnitiHi  States  are  concerned,  either  as 
debtors  or  as  cre<litors,  shall  be  setth'd  and  adjusted  in  the  Department 
of  the  Treannry.'*  (§  230  H.  S.)  This  system  has  Inmmi  in  operation  fn>m 
tiie  toundat ion  of  the  <vovernment,  and  there  can  be  no  donl>t  as  to  the 
general  intention  of  (.-on^ressthat  all  unlicpiidated  demands  against  the 
Govern  men  t  shall  lie  a<ljusted  by  the  accounting  otticers  forminu  the 
•fstem. 

Whether  we  re<(anlsections4718and  "1M\  as  hohlin^j:  the  same  relation 
to  one  another  as  when  the  former  was  section  L'^of  the  aet  of  :\\\  M:ireli, 
1873,  and  the  latter  section  3  of  the  act  of  3d  March,  1S17,  or  since  the 
enactment  of  the  Kevised  Statutes  as  parts  of  one  and  the  same  statute, 
I  penreive  no  ground  whatever  for  holding;  that  section  471  s  was  in- 
tended to  restrict  or  qualify  the  deelaratitui  contsiiiied  in  see t inn  l*.'U» 
that  all  demands  and  accounts  irhnttrer  a;rainst  tin*  <in\(*rnment  shall 
be  audited  and  adjusted  in  the  Treasury. 

It  is  the  tirst  duty  of  the  exiNUinder  of  several  co;:nate  statutes,  or  of 
MTeral  provisions  of  the  same  .statute,  to  ;^ive  them  all  a  harinonituis 
interpretation,  and  nothing  short  (»f  some  irreeoncilaltle  repu^rnsincy  ean 
jnatify  hiui  in  imputing  to  the  legislature  confused  or  in<'on.sisteiit  in- 
tentions. 

From  the  time  of  the  pa^sa^e  of  the  act  of  IST.'J  until  a  vt»ry  rtM-ent 
date^  acconling  to  the  Comptndler's  letter,  these  two  provisions  have 
been  treated  as  in  perfect  harm«»ny,  and  accounts  under  sect  it >n  4718 
have  bc^n  audited  and  adjusted  by  the  ar(*ountin^  oflicers  aft«*r  an  ex- 
amination of  the  original  vouchers  and  papers,  in  the  accustomed  way, 
and  it  is  only  by  a  straine<l  construetion  of  this  section  that  any  collisitm 
between  it  and  section  2^^  is  now  produced. 

It  follows,  therefore,  that  the  Commissioner  of  Pensions  ha^  no  author- 
ity to  audit  and  adjust  accounts  umler  said  section  47IS  H.  S. 

It  is  proper  to  suld  that  my  opinion  of  the  28th  April,  1HS2,  which, 
the  Comptroller  siiys,  has  lK*en  invoked  as  an  authority  for  the  new 
interpretation  of  section  47 is,  do<*s  not  <ront1ict  with  this  opinion.  In 
the  former  it  Wiis  hehi  that  <'ongress  intended  that  a  diH'isitui  of  the 
Commissioner  of  Pensions  as  to  the  amount  demandable  by  a  pen- 
fioner  should  l>e  conclusive,  while  this  opinion  holds  that  (\>ngrcss  had 
no  intention  to  invest  that  ofllcer  \^ith  the  power  to  audit  and  adjust 
accounts  under  section  47 IS. 

The  language  of  each  opinion  must  be  taken  in  coniiectitui  with  its 

mbject-matter. 

Verv  i*espectfullv,  voiir  obedient  servant, 

lUONJAMlN  IIAJHMS  HIMOWSTEU, 

-•l//orwfM-(fcneraI. 
7he  S£:rsi:TAKr  of  the  TRKAsrnv. 
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IN  THE  MATTER  OP  THE   RIGHT  OF  THE  UTAH  AND  NOBTHESN 
WAY  COMPANY  TO  PAYMENT  FOR  SERVICES  IN  CARRYING  MAILB 
THE  UNITED  STATES.— RAILWAY-COMPENSATION  CASE. 


1.  The  act  of  March  3,  1873  (17  Stat.,  508,  sec.  2),  as  carried  into  section  5M«f  1 

Revised  Statates,  ^ives  do  right  to  any  officer  of  the  Government,  to  wit 
from  a  railway  company,  which  did  not  receive  aid  in  sabsidy  bondt  tf  1 
United  States,  the  payment  of  compensation  earned  by  it  in  carrying  maili,< 
though  such  company  is  '^controlled''  by  a  bond-subsidized  railway 

2.  Neither  the  so-called  *'Thurman-act''  of  May  7,  1878  (20  Stat.,  58),  nor  tliei 

March  3, 1879  (20  Stat.,  420),  gives  any  authority  to  withhold  such  com] 
from  a  railway  company  which  received  no  aid  in  subsidy  bonds  of  the 
States. 

3.  The  statutes  relating  to  the  bond-snbsidized  Pacific  railway  companies  do  Mil 

peal,  nor  in  any  manner  interfere  with,  the  statutes  giving  JarisdictiQalil 
counting  officers  of  the  Treasury  Department.  | 

4.  The  Utah  and  Northern  Railway  Company  is  entitled  to  payment  from  the 

States  for  its  services  in  carrying  the  mails  of  the  United  States  in  pui 
the  regulations  of  the  Post-Office  Department. 

Under  the  acts  of  July  1,  1862  (12  Stat.,  489),  and  July  2,  IdNj 
8tat.,  356),  sabsidy  bonds  were  issued  by  the  United  States  to  six  i 
cifLc  railroad  companies,  in  various  amounts  and  dates,  fh)m  Ji 
16, 1865,  until  the  roads  were  completed.  In  January,  1870, 
were  opened  in  tlie  Treasury  Department  against  these  oompanie^l 
spectively,  charging  each  for  interest  paid  by  the  United  States  oa 
bonds.  In  September,  1870,  the  First  Comptroller  transmitted  to 
treasurer  of  each  company  a  stat-ement  of  account,  showing  the  balM 
alleged  to  be  due  to  the  Unites!  States,  and  requesting  payment  I 
October  term,  1875,  the  Supreme  Court  decided,  that  the  interest  pil 
by  the  United  States  on  the  bonds  was  not,  and  would  not  be,  doe 
the  maturity  of  the  bonds  thirty  years  after  their  date.  (United 
i\  Union  Pucitic  Railroad  Co.,  1)1  U.  S.,  72.) 

The  actvs  of  March  3,  1873  (17  Stat.,  508,  sec.  2),  and  June  22,  M 
(18  Stat.,  2(K»),  as  carried  into  the  Kevised  Statutes,  provide  as 

'*Sec.  5200.  The  Secretary  of  the  Treasury  is  directed  towithhoHl 
paj'inents  to  any  railroad  company  and  its  assigns,  on  account  off 
or  transportation  over  their  respective  roads  of  any  kind,  to  the 
of  ])ayments  made  by  the  United  States  for  interest  u|)on  bonds rfi 
United  States  issued  to  any  such  company,  and  which  shall  not ' 
been  reimbursed,  together  with  the  five  per  centum  of  netearnio^^ 
and  unapplied,  as  j)rovided  by  law. 

''Se(\  5201.  Any  such  comi)any  nmy  bring  suit  in  the  Court  of  * 
to  rec()vt»r  the  ])ric(»  of  such  freight  and  transportation,  and  insucki 
the  right  of  such  company  to  recover  the  same  upon  the  law  and 
facts  of  the  case  shall  be  determined,  and  also  the  rights  of  the  Olii 
States  u])on  the  merits  of  all  the  jmints  ])resented  by  it  in  answer thili 
by  them;  and  eitlier  i)arty  to  such  suit  may  appeal  to  the  Snpifi 
C<mrt;  and  both  said  courts  shall  give  such  cause  or  causes  preorfc* 
of  all  other  business." 


Rifki  to  Fmgfmr  Omnfim§  Jfirfla    EMmmg  OomfmkmHon  0a9e.   IW 

BalMeqaently  lo  tbe  pMMge  of  the  act  of  Muoh  3, 1873  (17  Stat,  506, 
MBL  2),  the  bttlaneea  aoeniing  for  tnuwporUtioii  of  the  mails  of  the 
Uuted  States  cfver  the  several  sobsidhsed  roads  were  oertifled  qaar- 
teriy  to  the  Postmaster-Cieiieral  as  paj'able  to  the  Secretary  of  the 
Ikessaiy,  aa  assignee,  and  post-office  warrants  on  the  Treasurer  of  the 
United  States  were  issoed  in  acoonlanoe  therewith.  The  act  of  Maj'  7, 
ms  (2^  Stat.,  58,  sec.  2),  provides,  ^Hhat  the  whole  amount  of  compen- 
iitim  which  may,  from  time  to  time,  be  dne  to  said  several  [subsidised] 
nDroad  companies  respectively  for  services  rendered  for  the  Govern- 
MBt  shall  be  retained  by  the  United  States,"  to  be  applied,  in  the  mode 
Ihsein  aathorixed,  to  the  payment  of  the  interest  and  principal  of  the 
nbsidy  bonds.  Under  the  act  of  March  3,  1879  (20  Stat.,  420),  the 
Post-Office  Department  declined  to  issue  warrants  to  pay  compensation 
fcr  services  of  such  companies.* 

April  21, 1879,  the  Secretary  of  the  Treasury  requested  the  Auditor 
of  the  Treaamy  for  the  Post-Office  Department  to  report  to  him,  ^*  under 
fte  proper  classification  as  to  fiscal  years,  the  amounts  that  have  already 
beon  certified  to  be  dne  to  the  various  Pacific  railroad  oomimuies  for 
tnnqM>rtation  services  performed  for  the  Post-Office  Department,  in 
orisr  that  the  proper  credits  may  be  entered  on  the  books  of  the  [Treas- 
siyj  Department  as  contemplated  by  the  *  *  *  act  [of  March  3, 
1M9, 20  Stat.,  420] '';  also  to  ^^  report  from  time  to  time  such  amounts 
ssmay  hereafter  be  certified  to  be  doe  to  those  companies  for  like  sen'- 


As  a  further  part  of  the  history  of  these  railroads  the  following  may 
bs  of  some  value: 
Febmary  17, 1879,  the  Postmaster-Cteneral  addresseil  a  letter  to  the 


"The  foUowing  will  expUin  the  pimctioe: 

B|f  act  of  lUreh  3, 1879  (20  8t»t.,  490),  the  Secretary  of  the  Treasary  is  authorized 
Ummkm  meh  entries  apoo  the  books  of  the  Department  as  will  carry  to  the  credit  of 
Ihi  Union  PaciHc,  Ceotral  Pacific,  Kansas  Pacific,  Western  Pacific,  and  Sionx  City 
md  Pacific  Railroad  Companies,  respectiyely,  the  amounts  eame<l  by  them  for  trans- 
ptitetion  of  the  mails. 

In  ordor  to  carry  ont  this  provision  in  conformity  to  the  Treasury  systeoi  of  book- 
kssnin^  a  permanent  indefinite  appropriation,  entitled  **  Mail  Transport stiou,  Pacific 
Mammif'*  waa  created.  It  is  an  appropriation  ooly  in  name ;  no  payments  of  money 
■a  aiide  Ikom  it. 

Ob  the  a4iostment  of  an  acoonnt  in  favor  of  one  of  the  above-name^l  companies 
fc  ti  mmmnn  I  it  i  on  of  the  mail,  the  balance  found  due  to  the  company  is  certihed  by 
Ihi  Siztn  Aoditor  to  the  Secretary  of  the  Treasury,  who,  upon  receipt  of  a  copy  of 
im  aadilor'a  report,  or  certificate,  issues  his  warrant  in  favor  of  the  company,  making 
1km  aoMNUii  thereof  chargeable  to  the  appropriation  for  "  Mail  Transportation,  Pacific 
IkUroada."  The  Secretary  at  the  same  time  iHsues  two  counter- warran Cm  covering, 
m  tmuferringy  the  amount  to  the  credit  of  the  company.  One  of  tbese  coimter- 
la  for  the  amount  which  is  carrie<l  to  the  sinking  fund  of  the  rouipuny,  the 
to  the  acconnt  for  the  reimbursement  of  interest. 

of  aaid  companies  for  Government  transportation,  other  than  trannporta- 

of  the  mails,  are  iKynste<l  by  the  proi>er  auditors  and  niailo  chargt-ahlc  to  the 

iations  raovided  for  the  branches  or  the  public  service,  n'H|M*ctivi*ly,  to  which 

I ttansportation  appertained.    Counter- warrants  ar«  iwtuod  for  the  hiiiiih  whicli  are 

tike  witnbeld  from  the  amounts  allowed,  and  the  amountn  of  t hew*  cmintcr- warrants 
■t  credited  to  the  companies  on  the  books  of  the  Treasury  by  the  Kcginter  of  the 
Aipnry  aa  in  the  caae  or  mail  transportation. 
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Secretary  of  the  Treasury  relative  to  compensation  claimed  by  the  Sioux 
City  and  Pacific  Railroad  Company  for  transportation  of  mails  od  ft 
braDch  road  from  Fremont  to  Wisner  operated  by  said  company  WMbr 
a  lease.    This  was  referred  to  the  Secretary  of  the  Interior  for  his  viewa, 
who,  in  answer,  April  12, 1879,  expressed  the  opinion  to  the  Seoretaiy 
of  the  Treasury,  that  section  2  of  the  act  of  March  3, 1873  (17  Stat.,  SOS^  ,i 
did  not  authorize  the  retention  of  the  amount  earned  by  the  transpcHrte-  ^ 
tion  of  mails  over  railroads  constructed  by  private  enterprise  and  witi  ^ 
no  grant  of  lands,  bonds,  or  other  aid,  from  the  Goveroment,  althoagi  J 
such  roads  were  operated  underlease  by  another  corporation  which  bail' 
received  such  lands  or  bonds. 

April  21, 1879,  the  Secretary  of  the  Treasury  in  a  letter  to  the  Port*  - 
master-General  concurred  in  this  view.* 


■ 


*A  circular  was  issued,  as  follows: 

(CIRCULAR.) 

TRANSPORTATION  OVER  PACIFIC  RAILROADS. 

(1879.— Department  No.  168.    Secretary's  office.) 

Treasury  Department, 

Secretary's  Office, 
Washington,  D,  C,  November  S9,  187t. 

The  attention  of  all  persons  concerned  is  invited  to  the  provisions  of  section 
of  the  Revised  Statutes,  concerning  compensation  to  certain  Pacific  RailrmidB,  ~ 
enumerated,  as  follows: 

^'  Sec.  5260.  The  Secretary  of  the  Treasury  is  directed  to  withhold  all  paymeotils  ^ 
any  railroad  company  and  its  assigns,  on  account  of  freights  or  transportation  OT«f  j 
their  respective  roads  of  any  kind,  to  the  amount  of  payment-s  made  hy  the  UniM  .j 
States  for  interest  upon  bonds  of  the  United  States  issued  to  any  such  company^ani  < 
which  shall  not  have  been  reimbursed,  together  with  the  five  per  centum  of  net  eaiir  \ 
ings  due  and  unap|)lied,  as  provided  by  law.''  * 

In  accordance  with  the  above  provision  of  law,  no  payments  will  hereafter  be  mtiitw 
directly  or  indirectly,  in  favor  of  any  of  the  railroads  in  question.  No  person  entiftM 
to  transportation  at  the  public  expense  will  incur  expenditure  therefor  over  mta^  : 
these  roads  with  a  view  of  being  reimbursed  for  the  amount,  but  should  secure  nam 
the  proper  authority  an  order  for  such  transportation ;  and  the  Accounting  Offloenif 
this  Department  will  allow  any  roa<l  presenting  such  order,  duly  reoeipteo,  credit  te 
the  amount  found  due,  to  be  applied  as  required  by  law. 

In  case  the  expense  of  such  transportation  is  properly  payable  from  any  approptl" 
atiou  under  the  control  of  the  Treasury  Department,  tne  necessary  order  will  %• 
furnisht^d  only  by  direction  of  the  Secretary  of  the  Treasury. 

Union  Pacific  Railroad :  From  Council  Bluffs.  Iowa,  to  Ogden,  Utah  ;  1^033.46  mil6l»' 

Central  Pacific  Railroad :  From  Ogden,  Utah,  to  Son  Jos^,  California,  eia  NUcs; 
865.66  miles. 

Kansas  Pacific  Railway :  From  Kansas  City,  Missouri,  to  Denver,  Colorado;  638jS 
miles. 

Central  Branch  Union  Pacific  Railroad:  From  Atchison  to  Waterville,  Kaatta; 
100  miles. 

Sioux  City  and  Pacific  Railroad :  From  Sioux  City,  Iowa,  to  Fremont,  Nebraak% 
via  California  Junction  ;  101.77  miles. 

JOHN  SHERMAN, 
Seeretmrg. 

See  the  cases  of  the  United  States  v.  Union  Pacific  Railroad  Co.,  91 U.  S.,  73 ;  United 
States  V.  Kansas  Pacific  Railway  Co.,  99  U.  S.,  455;  Union  Pacific  Railroad  Co.  v. 
Uiiited  States.  16  Ct.  CI..  353. 
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June  18^  1880,  the  Attomey-Oenerali  by  letter  to  the  Seoretary  of  the 
Iwniuy  oo  m  Bimilar  qaestion,  ezprewed  a  different  opiniou.  (1  Lair- 
Msei  Compt.,  Dec,  3d  ed.,  App.,  cb.  1, 439.) 

August  28, 1880,  the  Seoretary  of  the  Treaenry  by  letter  advised  the 
Aiditor  of  tbe  Treaaary  for  the  Post-Offioe  I>epartfflent  of  this  opinion 
tf  the  Attorney  General,  and  said  that  this  letter  superseded  that  of 
Jfffl  21, 1870. 

By  artides  of  consolidation  entered  into  January  24,  1880,  between 
fte  Union  Pacifle  Railroad  Comimuy,  the  Kansas  Pacific  Railway  Gom- 
pny,  and  the  Denver  Pacific  Railway  and  Tele^^raph  Company,  these 
Mporations  became  the  Union  Pacific  Railway  Comi»auy.  (See  Annual 
Ihport  of  the  Auditor  of  Railroad  Accounts,  1880,  pa^re  221 ;  act  of  July 
3,1864, 13  Stat.,  362,  sec.  16.)  ^ 

The  act  of  March  3, 1873  (17  Stat.,  612),  gives  a  right  of  way  without 
fauid'grant  or  subsidy  bouds  to  the  Utah  and  Northern  Railroad  Com- 
psDj.  This  company  was  reorganized  after  a  foreclosure  nale,  and  the 
set  of  June  20,  1878  (20  Stat,  241),  gives  to  the  reorganised  Utah  and 
Vorthern  Railway  Ck>mpany,  the  claimant  herein,  a  right  of  way,  but 
ao  land-grant  or  bond -subsidy. 

The  Union  Pacific  Rulway  Oompany  through  trustees  owns  a  majority 
of  the  stock  of  the  Utah  and  Northern  Railway  Company,  and  thus  con- 
tnis  it;  but  this  latter  company  is  an  indefiendent  corporation  with 
ttmk,  and  outstanding  mortgage  indebtedness. 

In  the  circular  of  December  1, 1880,  issued  by  the  Auditor  of  Railroad 
Aeooants,  approved  by  the  Secretary  of  the  Interior,  and  showing  the 
''Hst  of  railroads  owned,  leased,  controlled,  and  openite<l  by  the  Union 
PiMiAc  Railway  Company,"  &c.,  the  Utah  and  Northern  Railway  is  in- 
doded  in  a  table  of  roads  as  ^^amtrolled"  by  the  Union  Pacific  liailway 
Dompany. 

The  compensation  for  carrying  mails  on  the  Utah  and  Northern  Rail- 
viy  was  fixed  as  prescribed  by  law.  (Rev.  Stat.,  4002;  act  of  June 
U,  1880, 21  Stat.,  177.)  See  Union  Pacific  Railroad  Co.  r.  United  States, 
IM  U.  8^  W2;  Lake  Superior  and  Mississippi  Railroad  Co.  v.  United 
totos,  03  U.  S.,  443.  The  sum  of  $2,016.28,  as  stated  by  the  Auditor 
ipr  the  service  from  October  1  to  December  31,  1881,  is  the  correct 
HBoant. 

^The  compensation  for  mail  service  of  the  Utah  [and]  Northern  Rail- 
isad  [Railway]  Company  for  the  first  three  quarters  of  1881,  has  been 
flortifled  to  the  Register  of  the  Treasury  on  a  form  furnished  by  the 
Beoetary,  the  sum  so  certified  to  be  retained  by  the  United  States  un- 
der the  act  of  March  3, 1870  [20  Stat.,  420]." 

February  13, 1882,  the  account  for  the  fourth  quarter  of  1881,  was 
Med  by  the  Auditor  and  the  compensation  certified  to  the  liegister 
it  the  same  form,  as  follows: 
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report  for  payment  of  railway  mail  service. 

The  UniUd  States^  Dr,^  to  Utah  [and]  Northern  R,  R,  Co.j  [Railway  Oom-^ 
pany]for  carrying  the  mails  in  Utah  Territory  on  route  — 

K^o.  41,003.     $2,016.28. 

Per  qr.  per  Rec.  service  from  October  1,  to  December  31, 1881, 

per  order  Xo.  10,277 $2, 016  28 

$2, 016  88 
$2,016.ii8. 
Adjusted  and  stated  by — 

ISAAC  W.  NICHOLLS, 

Pay  Clerk. 

No.  0,081.  Office  of  the  Auditor  op  the  Treasury, 

for  the  Post-Office  Department. 

February  13,  1882. 

To  the  Chief  of  the  Book-keeping  Division  : 

For  certification  to  the  Register  of  the  Treasury  under  act  of  Mareh  : 
3,  1879,  and  decision  [opinion]  of  the  Attorney-General  dated  June  18|  | 
1880  [I  Lawrence,  Compt.  Dec.,2  ed.,  App.,ch.1, 439],  as  being  theamonni  i 
due  on  the  above  account,  agreeably  to  contracts,  books,  and  othflr  ■, 
vouchers  filed  in  this  office,  and  herewith  as  far  as  may  be,  exhibited. 

J.  H.  ELA, 
Auditor. 

—  Series,  Warrant  No.  — . 

Before  the  papers  were  transmitted  to  the  Register,  July  13, 1882,  said  : 
railway  company  filed  a  notice  with  the  Auditor,  saying,  that  said  oon*  « 
pany  ^^is  dissatisfied  with  the  said  decision  and  settlement,  and  demf6i  "■ 
to  take,  and  hereby  takes,  an  appeal  therefrom  to  the  First  Oomptrolhr 
of  the  Treasury,  an<l  asks  that  the  said  case  and  the  papers  relatiBg 
thereto  may  be  duly  certified  to  said  Comptroller  for  his  action."    Ihd 
appeal  was  |)erfected. 

January  25,  1882,  the  Solicitor  of  the  Treasury,  by  letter  to  the  Sec- 
retary of  the  Treasury,  said: 

^^  1  would  invite  your  attention  to  sect  ion  5261  of  the  Itevised  Statute^   .1 
which  clearly  intends  that  each  suit  brought  under  its  provisions  in  the 
Court  of  Claims,  must  be  determined  upon  the  law  and  the  facts  pecolitf  j 
to  it,  and  it  is  not  contemplated  that  a  general  principle  should  be  f 
evolved,  from  the  udjudicjitiou  of  any  particular  suit  for  the  govemmeBt   »- 
of  other  cases.     And  certainly  it  cannot  be  maintained,  that  the  prinflt   . 
pie  laid  <l()wn  in  any  special  case  determined  under  this  section,  in  tfce   " 
prescribe<l  tribunal,  may  govern  the  action  of  the  accounting  officentf 
the  Treasury  Department,  in  the  settlement  of  other  claims  howev*   •" 
sJmihiVy  for  this  would  be  to  give  the  Treasury  Department  the  jariadie*  ' 
tion  which  the  statute  has  vested  \\\  tV\^  Oowvt  of  C'laims  alone." 
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Fetonary  8, 1883,  the  Attoniey-Ueiieral  expresMHl  i\  different  opinion.* 
July  26, 1882,  the  First  Comptroller  advised  the  Secretary  of  the 
T^reasary  of  the  appeal  taken  in  tliis  case,  called  his  attention  to  section 
1$9  of  the  Revised  Statutes,  and  suggested  ^^  whether  this  is  not  a  ease 
in  which  it  might  be  desirable  for  the  Dei>artment  of  Justice  to  be  repre- 
anted  before"  the  Comptroller. 

Jnly  28, 1882,  the  Secretary  of  the  Treasury,  by  letter  to  the  Attor 
oej-General,  called  his  attention  to  the  matter.  August  1,  1382,  the 
Attorney -General  called  the  attention  of  the  PostmasterGeueral  to  the 
SDbject.  August  3, 1882,  the  Postmaster-Geueral  by  letter  advisinl  the 
ittivney-General  that  '*  this  [PostOftice]  Department  does  not  wish  to 
pirticipate  in  the  argument  before  the  Comptroller."  August  7,  1882. 
ie  Attorney -General  adviso<l  the  Secretary  of  tlie  Treasury  of  the  letter 
if  the  Postmaster  (leneral. 

The  foregoing  statement  embraces  facts  not  essential  to  a  ileci.siou  of 
be  questions  made  by  the  api)eal,  but  may  l)e  proper  in  onler  to  pii*sent  a 
ffief  history*  of  the  legislation  and  action  on  the  subject-nuitter  uf  this 
lecision.  The  First  Comptroller,  at  the  request  «»f  the  appellant,  ile- 
lyed  the  examination  of  the  queHticMis  pre^seiitiKl  by  the  apiu'sil  until 
fay  18,  1883,  when  the  appeal  was  argued. 

Hon.  JoAn  F.  Dillon  for  the  railway  company  argmnl : — That  no  act  of 
'egress  authorizes  the  withholding  of  eonipensatioii  ln>ni  the  company, 
"hat  the  acts  of  March  ;J,  1873  (17  Stat.,  "MiS,  see.  2;  Kev.  Stat.,  .VJ»W>, 
361),  and  June  22,  1874  (18  Stat..  2<N)),  do  not  apply  to  any  but  roni- 
anies  which  received  subsidies  in  bonds.  That  tlie  act  of  A])iil  MK 
578  (20  Stat.,  44),  does  not  chancre  any  previously  existing  law.  That 
Je  cases  of  U'nited  States  r.  Kansas  Pa<'ifie  Kailway  ( 'o.  (!M>  V.  S.,  l.V»), 
Qd  Ifnited  Stiites  r.  Denver  I'acilie  Kaiiw:iy  Co.  (W  \\  S.,  I«;0).  Ihihl, 
latthe  Unidteil  States  has  alien  only  <»ii  suvh  part  of  the  I'aeitie  railroads 
I  has  been  aide<l  by  a  subsidy  in  bonds,  and  is  entitled  to  net  sa^in;;^ 
sly  in  respect  of  such  subsidized  portiiui.  That  the  [Thunnan]  act  of 
lay  7,  1878  (2(1  Stat.,  ."iS,  se*'.  2),  only  refers  to  the  regular  oii<;inal 
'ftcific  roads — as  to  the  Tnion  I'aeilic — only  that  part  from  Omaha  to 
Igden.  That  the  act  of  March  :5,  1S70  (20  Stat.,  r-M>),  diu's  not  ehan;jt» 
be  rights  of  the  company  under  previously  existing  laws,  il'nion 
•sdHc  Railway  Co.  r.  United  States,  10  Ct.  CI.,  :W;«.) 

Hods.  Samuel  Hhelldbarger  and  Jeremiah  }f,  WiUon  for  the  claimant 
ited  Union  Pacific  Railroad  Co.  r.  United  States  (101  V.  S.,  t»62). 

teciSlON  BY  Wli-LIAM  LAWRENCE,  First  Comptroller. 
The  qaestion  in  this  case  briefly  stated  is  this:  Is  the  Utah  and 
rorthem  Railway  Company,  which  never  receive<l  any  lan<l-frrant  or 
absidy  in  Government  bonds,  but  which  is  <' controlled,''  and  a  majcuity 
t  tiie  stock  in  which  is  owned  through  trustees,  by  the  Union  Paeiti*'. 
bulway  Company — a  land-grant  and  bond-subsidized  road — entitled  to 

*  See  this  cpiofan  oftbe  Attorney-General  in  note  at  the  end  of  thin  o&w. 
JJnSS 
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be  paid  compensation  for  carrying  the  mails?    This  question  is  impor- 
tant, not  only  as  it  relates  to  compensation  for  mail-service  on  the  Utah 
and  Northern  Kailway,  but  as  in  principle  it  affects  compensation  for 
all  other  service  for  the  United  States  on  this  road  and  for  all  service 
for  the  United  States  on  other  lines  of  unsubsidized  non -laud  grant 
roads  lejised,  controlled,  or  possibly  owned  by  bond-subsidized  land- 
grant  railway  companies.    The  real  question  presented  does  not  seem 
to  be  one  of  great  difficulty,  in  view  of  decisions  heretofore  made  by 
the  Sui)reme  Court,  wJiich  are  so  explicit  as  to  leave  nothing  for  the 
determination  of  the  First  Comptroller,  whose  only  duty  now  is  to  state 
and  aiiply  principles  already  settled  by  the  courts.    The  principles  so 
determined  are  conclusive  without  reference  to  what  might  or  might  not 
otherwise  have  been  the  opinion  of  the  Comptroller,  or  of  any  other 
officer  of  the  (xovernment. 

The  Union  Pacific  Railway  Company  is  a  land-grant  bond-subsidized 
corporation  under  the  acts  of  July  1, 1862  (12  Stat.,  480),  and  July  2y 
1864  (13  Stat.,  356).    Under  these  acts  it  became,  and  is,  liable  to  pay 
at  maturity  the  subsidy  bonds  issued  to  it  by  the  United  States,  and 
under  the  act  of  July  2,  1864,  it  wa.s  entitled  to  receive  only  one-half  oi 
the  compensation  for  services  rendered  by  it  for  the  United  Staten 
The  subsidy  bonds  have  not  yet  matured,  and  the  Supreme  Court  hai 
decided,  that,  under  the  acts  mentioned,  the  companies  therein  named 
are  not  bound  to  pay  the  interest  on  such  bonds  until  their  matorilyi 
except  as  payments  may  be  made  from  "one-half  of  the  compensatiOD 
for  services"  for  the  United  States  to  be  withheld  under  the  act  of  July 
2, 1804,  and  by  five  per  centum  of  the  net  earnings  of  the  road  to  be 
annually  so  applied.     (United  States  i\  Union  Pacific  Railroad  Com* 
])any,  91  U.  S.,  72.)     It  has  also  been  determined  by  the  Supreme  Coorti 
under  the  acts  mentioned,  that  the  United  States  has  !i  lien  to  se- 
cure the  payment  of  the  subsidy  bonds  only  on  so  much  of  the  Uneofamf, 
road  in  said  acts  named  as  wan  aided  by  sttbsidy  bonds;  that  only  five  pet- 
cent,  of  the  annual  net  earnings  on  the  road  so  aided  is  to  be  paid  to  thft 
United  States;  and  that  the  Government  is  entitled  to  retain  one-half 
of  the  compensation  for  services  rendered  for  the  United  States  by  a. 
company  named  in  said  acts,  only  on  that  part  of  the  road  so  aided,  and 
not  on  a  part  of  the  road  opened  by  such  company  but  not  so  aided. 
(United  States  r.  Kansas  Pacific  Railway  Co.,  99  U.  S.,  455;  United 
States  V.  Denver  Pacific  Railway  Co.,  Td.,  400;  s.  c,  12  Ct.  CI.,  237;  8. 
c,  13.  Td,,  382.)     Thus  in  United  States  r.  Kansas  Pacific  Railway  Co., 
(99  U.  S.  458),  the  Supreme  Court  said  ^' that  the  subsidy  bonds  grantad 
to  the  company,  being  granted  only  in  respect  of  the  original  road,  termir: 
nating  at  the  one  hundredth  meridian,  are  a  lien  on  that  portion  wdff 
and  that  the  five  per  cent,  of  the  net  earnings  is  only  demandableoB: 
the  net  earnings  of  said  portion,'^  and  not  of  another  portion  of  road 
actually  owned  by  said  company  but  not  aided  by  subsidy  bonds. 

And  in  the  United  States  v,  Denver  Pacific  Railway  Co.  (90  U,  &,f 
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4(12),  the  court  said,  that  the.  ri^ht  of  tho  F'iiit<*<l  States  to  retain  coin- 

peosatiou  for  wrvices  romiere*!  by  such  i'oni]»any  dors  not  exist,  Im"- 

caase  8;iid  i'lMnpany  ^^  received  no  such  [subsidy]  bonds,     aiid     •     •     • 

that-  neither  the  company,  nor  its  raib'oad  ]»n»perty,  is  liable  in  any 

way  for  the  payment  of  any  debt  incurred  for  such  bonds,"  althoup^h 

such  company  beeame,  and  was,  by  hiw  ^^entitU^d  to  all  tht*  bcnetltR, 

and    •     •     •     subject  to  all  the  eonditions  and  restrietitms.  ol"'  ^heact 

«f  .Fnly  ;*,  isr>4,  excej^t  as  to  subsidy  bonds.    These  cases  \V4M*e  decideii 

under  the  acts  of  July  1.  184>2,  and  July  2.  IS^U,  above  cite<l,  and 

rest  in  part  on  expressions  found  in  said  acts,  which  show  that  Ton- 

gress,  in  j^riving  to  the  United  States  a  //>«,  ha<I  in  view  oidy  tlie  roads 

niird  by  ftubnidy  hondn^  and,  in  ^^ivinji:  to  the  I'nited  States  a  n;;ht  to^A'rc 

percent,  of  H€t  earnhnjH  iuul  to  retain  one-half  of  fhr  4'innpvnHotii»n  for 

MernrtMfor  the  United  StatCM^  hinl  refenjnceonly  toearnin;rsand  s^Tvicen 

on  the  aided  portions  ofnaid  roads.     These  were  the  rtiiids  as  to  whi(*h 

Con^rres8  was  legishitinf;,  to  which  hunl  and  t>i»nds  wen*  ^iven,  and 

from  which  alone  earnings  were  to  be  paid  and  compensation  n.*tained. 

And.  on  general  principles,  the  rights  n*scrved  to  the  I'liitcd  States  by 

these  acts  apply  only  tf>  the  compsuiies  creattMl  or  reeogni/ed  and  to 

road;s  authorized  and  aided  there! >y.    This  resnits  by  anaht^ry  from  the 

principle,  *'  that  statutes  referring  to  or  atfi»cting  pursons,  plaei*s,  and 

things,  are  [generally]  Iiinit«Ml  in  their  applieation  to  persons,  [dares,  and 

thiDg8  as  they  existed  [or  were  provided  forj  at  the  tiiiK'  the  statnit*  was 

passed."     (TTallr.  The  State ot'<)lii«»,  'Joojijo,  i:;;  I'nited  States  r.  I^l^l, 

♦iPet.,  141  ;   Kentliiil  r.  Tiiited  States,  IJ  ///.,  TilTi  :  The  Tity  of  Mobih- 

r.  Eslava,  10  fd,,  'SM:  The  City  of  Mobih*  r.  Mallett.  1«;  fd.,  "JOl ;   Tnion 

Pacitic  Eailmad  Co.  r.  Tnifed  States,   lot  r.  S.,  iJtJi!:   rni«»ii   Pjieilic 

Railway  Co.  r.   Cnited  States.  H;  <;t,  <'!.,  .TiS.)     If  the  ri^dits  of  the 

Unitetl   States  as  to  the  ronipensation  for   mail  serviee  now  in  «iu«»s- 

ticm  are  to  bt^  decided  on  the  a^Ms  arnl  di'cisioiis  relerred  to.  it  is  i-lear 

that  the  claimant  mnst  be  pai<l.     For,  ciM'taiidy,  it',  as  de<'ided  by  the 

^prenie  Court,  the  United  States  is  not  entitled  to  payment  ot  ."»  per 

4!entam  of  the  net  earnings  made  on  a  non  land-grant  and  iion-snl)si 

dize<l  road  ^^otrnpd'^  by  a  land-grant  an<l  snbsidi/ed  railway  coinpany, 

andis  not  entitle<I  to  retain  <nie-half,  or  any  ]»art,  of  tin*  compensation 

forser\'ice8  for  the  United  States  on  snch  non  land  ;: rant  and  noii-snb- 

4dize<l  road,  then  it  eannot  retain  snt^h  compensation  earned  by  an  in- 

ifependent  railway  company  on  a  n»ad  mer«*ly  *M*ontrollt>d.*' as  in  this 

case,  but  not  owned,  by  a  hind  grant  and  subsidized  e«»mp:iiiy.     The 

greater  includes  the  less.     Omnr  mojus  rnntintt  in  sf  minus  •  KriMim, 

htg.  Max.,  174). 

The  Supreme  Court  has  thus  sctthMl  prinriptrs  wliirh  d«ny  tin*  ri«;ht 
rfthe  UnitCil  States  to  retain  the  compensation  iHiW  in  «pie>tioii.  unless 
weh  right  has  Ikh^i  given  by  sonn*  act  n(»t  passed  upon,  and  ntit  atfect- 
ttgthe  question  decideil,  by  the  court.  Then*  are  tlirt^c  acts  which  do 
M  appear  to  have  been  so  piissed  upon  in  the  cases  cited,  to  wit,  the 
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act  of  March  3,  1873  (17  Stat.,  508,  sec.  2),  now  sectious  5260  and  5261 
of  the  Re\i8e(l  Statutes  ;  the  act  of  May  7,  1878  (20  Stat.,  58),  and  th< 
act  of  March  3,  1879  (20  Stat.,  420). 

These  acts,  however,  have  either  directly,  or  iu  principle,  received  s 
judicial  construction  which  leaves  nothing  open  for  any  opinion  of  the 
Comptroller.  It  only  remains  for  him  to  state  and  apply  the  principle 
settled. 

The  act  of  March  3,  1873,  tvs  carried  into  section  5260  of  the  Revisecl 
Statutes,  directs  the  Secretary  of  the  Treasury : 

"To  withhold  aH  payments  to  any  railroail  company  and  its  assign*, 
on  account  of  freights  or  transportation  over  their  respective  roads  of 
any  kind,  to  the  amount  of  payments  made  by  the  United  States /or 
interest  upon  bonds  of  the  United  States  issued  to  any  such  company^  and 
which  shall  not  have  been  reimburse*!,  together  with  the  five  percentam 
of  net  earnings  due  and  unapplied,  as  provided  by  latcy 

This  is  to  be  read  especioVy  iu  connection  with  section  5261  of  the 
Revised  Statutes,  taken  from  the  same  act,  as  follows : 

''Skc.  5261.  xVny  such  company  may  bring  suit  in  the  Court  of  Glaimi 
to  recover  the  price  of  such  freight  and  transportation,  and  in  sack 
suit  the  right  of  such  company  to  recover  the  same  upon  the  law  and 
the  facts  of  the  case  shall  be  determined,  and  also  the  rights  of  tbd 
United  States  upon  the  merits  of  all  the  points  presented  by  it  ia 
answer  thereto  by  them;  and  either  party  to  such  suit  may  appealto 
the  Supreme  Court;  and  both  said  courts  shall  give  such  cause  fjf 
causes  ])recedenee  of  all  other  business." 

1.  The  United  States,  according  to  the  records  in  the  Bureau  of  the 
Commissioner  of  Railroads  (act  of  »June  11),  1878,  20  Stat..  169;  actrf 
March  3,  1S81,  21  Stat.,  400),  has  made  huge  payments,  which  have 
not  been  re  imbursed,  for  interest  upon  the  subsidy  bonds  of  theUni* 
te<l  States  issue<l  to  the  Union  Pacific  Railroad  Company,  now  the  j 
Union   Pacitic   Railway  Company.*     It  is  clear,  upon  the  authority  of  1 

■ 

the  ct)urts,  that  section  5200  of  the  Revised  Statutes  gives  no  right  to } 
withhold  the  conipensation  in  <iuestiou,  or  any  compensation,  froifttht- 
Utah  and  Northein  Railway  Company;  and  for  vsevcral  reasons:  .; 

1.  This  section  only  authorizes  payments  to  be  withheld  from  "anj";- 
railroad  company  and  its  assigns,  *  ♦  *,  to  the  amount  of  paymefltjlj 
made  l)y  the  United  States  for  interest  upon  [subsidy]  bonds  of  the  Piirf*|i 
ted  States  issued  to  any  such  company.^'  The  right  to  withhold  payni69t|i 
is  thus  expressly  limited  to  companies  to  which  subsidy  bonds  icere  its^h 
and  none  were  issued  to  the  Utah  and  Northern  Railway  Company.     •]♦ 

2.  The  right  to  withhold  compensation  can  only  exist  by  an  expre88,<>f 
clearly  implied,  grant  of  authority.     When  compensation  is  earned,! 
should,  in  justice,  reason,  and  law,  be  paid,  unless  there  be  clear  authof* 
ity  of  law  to  withhold  it.    And  Congress  never  has  taken,  and,  tti 
the  Constitution  never  can  tale,  away,  without  the  consent  of  the 


*Sec  Aunun]  Report  of  the  Commissiouer  of  RailroadH  forjhe  year  ended  Jiint 
JSd2,  pngo  10. 


•  *     «  ^^ 


•1" 


aot.  It  has  no  liability  to  the  UiiittMl  Stales  to  Ih'  paid  bv  any 
tiou,  ami,  as  said  in  United  States  r.  Denver  Taoilh:  Railway*  Co. 
^.,462),  ^^consequently  thei*e  is  no  nK>m  for  tlie  app]i(^ation  of 
it  of  retention  in  this  case/-  And  set*  Pae'ith*  Hailroad  Cases,  10 
300. 

id,  in  addition  to  this,  the  act  of  March  :>,  1S73,  as  carried  into 

ised  Statutes,  section  ."ilfOO,  directs  the  Secretary  of  the  Tivasury 

:hhold  all  payments^   from   '^Tiny  such  [subsidized]  company 

as  provided  by  laic.'"    The  'Maw''  referred  t«^,  an  determined  by 

'erne  Courts  is  found  Holely  in  the  acts  of  July  1,  184)2,  and  July 

This  wa&8  decided  at  October  term,  IST."),  in  the  Uniteil  States 

1  Pacific  Kailroad  Co.  (91  V.  S.  78;  s.  c,  1 1  Ct.  CI.  1 ).     Tlie  Sec 

f  the  Treasury  had  withheld  all  payments  on  a<*<*ouut  ol  trans- 

n,  claiming  the  right  to  do  so  under  tlie  lU't  of  March  3,  1873. 

:  was  brought  under  said  act  to  riH!over  one-half  of  the  sum  so 

If  the  company  conceding  the  right  of  the  Secretary  to  withhold 

under  the  charter  contract  in  the  act  of  July  2,  18(M  (13  Stat., 

5),  but  denyhig  his  right  to  withhold  all  under  the  act  of  March 

It  was  said  in  the  argument  in  thisciLse — ''The  pur|K>se  (»f  the 

873  [Rev.  Stat.,  52C(),  5201]  was  not  to  repeal  the  charter  [acts  of 

18G2,  and  July  2,  1801],  or  any  part  of  if,  since  it  [the  net  of 

J,  1*573]  authorized  the  suit  to  bf»  brought  by  the  company  against 

ted  States  to  recover  the  price  of  freight  and  transportation  dm* 

vUting  latct  [the  acts  of  July  1,  184L\  and  July  2,  180iJ.    If  Con- 

eant  to  rei»eal  the  provision  for  the  payuu'Ut  of  one  half  of  the 
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United  States  upon  the  merits  of  all  the  points  presented  by  it  in  answei 
thereto  by  them.'  This  means  nothing  more  or  less  than  the  remissioi 
to  the  judicial  tribunals  of  the  question,  whether  this  company,  and 
others  similarly  situated,  have  the  right  to  recover  from  the  Gk>veru 
ment  one-half  of  what  they  earned  by  transportation ;  and  this  questioc 
is  to  be  determined  upon  its  merits. 

"The  merits  of  such  a  question  are  determined  when  the  effect  ofth 
charter  [act  of  July  2,  1864]  is  ascertained  and  declared.  It  is  hardly 
necessary  to  say  that  it  would  have  been  idle  to  authorize  a  suit,  had 
Congress  intended  to  repeal  the  provision  on  which  alone  it  could  bd 
maintained."    (United  States  v.  Union  Pacific  Railroad  Co.,  91  U.  S.,  91.) 

And  judgment  was  rendered  in  favor  of  the  company  for  the  amount 
claimed.  Thus,  it  is  settled  by  the  highest  authority,  that  section  52(j0 
of  the  Revised  Statutes  does  not  authorize  the  Secretary  of  the  Treas- 
ury to  withhold  all  compensation  from  any  company^  but  only  one-half 
from  the  bond-subsidized  companies.  In  fact  all  that  part  of  said  sec- 
tion 5260,  which  directs  the  Secretary  "  to  withhold  all  payments,''  is  thus 
declared  inoperative.  It  is  a  matter  of  history,  that,  when  the  act  of 
March  i^,  1873,  was  passed,  Congress  was  evidently  of  the  opinion  that 
the  railroad  companies  were  bound  by  the  acts  of  July  1, 1862,  and  Julj 
2,  1864,  or  might  by  law  be  required  to  reimburse  the  United  States 
for  all  interest  paid  by  it  on  subsidy  bonds  as  such  interest  fell  dne, 
and  before  the  maturity  of  the  bonds.  This  opinion  was  held  by  the 
Attorney -General.     (Akerman,  Dec.  15,  1870,  13  Op.  Att.Gen.,-361.) 

The  act  of  jVlarch  3,  1873,  was  piissed,  not  to  make  new  law,  but  to 
secure  a  judicial  settlement  of  the  rights  of  the  United  States  and  of  the 
railroad  companies.  Congress,  by  this  act,  as  the  courts  have  decided, 
simply  intended  to  authorize  the  Secretary  of  the  Treasury  to  retain  off 
compensation,  (/"the  courts  should  decide  that,  by  the  terms  of  thecftarfer- 
contra<;t  in  the  acts  of  July  1,  1862,  and  July  2,  1864,  all  the  interest » 
paid  by  the  United  States,  was  to  be  reimbursed  to  it  before  the  ma- 
turity of  the  subsidy  bonds. 

In  other  words,  section  5260  of  the  Revised  Statutes  was  a  direction 
to  the  Secretary  of  the  Treasury  to  retain  all  compensation,  if  it  sliouM 
be  determined  by  the  court  that,  under  the  charts-contract  in  the  acts 
of  July  1, 1862,  and  July  2, 1864,  tbe  United  States  had  a  right  to  be  re- 
imbursed so  soon  as  it  made  payment  of  interest  on  subsidy  bonds,  and 
before  their  maturity.  But  the  Supreme  Court,  at  October  term,  1S75 
(United  States  r.  Union  Paqific  Railroad  Co.,  91  U.  S.,  72),  decided,  that 
the  United  States  was  not  entitled  to  be  so  reimbursed  bv  the  railroad 
companies  until  the  maturity  of  the  subsidy  bonds,  except  as  reim* 
bursed  bv  one-half  of  the  compensation  for  services  rendered  for  the 
(xovernment  and  by  five  per  cent,  of  the  net  earnings.  This  decision 
overruled  tbe  opinion  of  Attorney-General  Akerman  of  December  15^ 
1870  (13  Op.  A  tt.-Gen.,  361),  and  had  the  ettect  to  settle  the  question,  that^ 
under  the  act  of  March  3,  1873  (Rev.  Stat.,  5260),  the  Sexjretary  of  the 
Treasury  couhl  not  retain  all  compensation.     Thus  it  was  (1pt4*rmin«l 
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It  the  ekarUr-etmtraet  waa  not  as  CoDgresa,  by  the  act  of  March  3, 
rS,  claimed  it  to  be,  and  hence,  that  thU  act  was  inoperative  so  far  as  ^ 
[Hirported  to  give  a  right  to  retain  all  compensation  for  services  for  the 
lited  States  earned  on  the  roads  anthorizcd  by  the  acts  of  July  1, 
S2,  and  July  2, 1864.  Accordingly,  the  Supreme  Court  in  principle 
cided  at  October  term,  1881,  in  I'niou  Pacific  Railroad  Co.  r.  United 
fttes  (104  n.  S.,  6G2),  that  only  one-half  of  the  compensation  for 
uisix>rtat]ou  could  be  retained ;  and  this  was  in  a  case  to  which  the 
t  of  March  3, 1873,  clearly  applied,  if  it  was  to  Ix*.  reganted  as  oiiera- 
e  as  to  the  bond-subsidized  roads  covennl  by  the  acts  of  July  1, 
62  (12  Stat.,  480),  and  July  2,  1864  (13  Stat.,  :i56).  The  principle 
ttled  by  this  case  was,  that  the  provisions  of  the  acts  of  Jul}*  1, 1862, 
d  July  2, 1864,  as  to  compenBation  for  transportation  services  rendered 
*  the  Government  ^< constitute  a  contract  b«*tweeu  the  United  States 
d  the"  companies,  which  cannot  iKt  change<l  by  a  subsequent  statute, 
d  so  ia  not  affected  by  section  o2VA)  of  the  l^>vised  Statutes.  This 
eision  at  October  term,  1881,  is  later  than  the  opinions  of  Attorney- 
neral  Williams,  of  May  8, 1873,  and  February  24,  1874  (14  Op.  Att. 
tn.,  233,  37o),  and  than  tht'  opinion  of  AttorneyCieneral  Devens  of 
ne  11,  1880  (Ifi  Op.  Att.Cuin.,  516;  1  Lawn-nce,  Compt.,  I)w.  2d, 
.;  App.,  Ch.  1, 430),  and  overrules  them  ho  far  a»  the  principlen  therein 
ted  apply  t^  said  bond  nubfiidhed  ro^idtt.  (See  note^  V\  Op.  Att.-tien., 
J).    The  opinion  of  Altorney-Genflral  Devens  of  .June  1 1,  1S80,  makes 

reference  to  the  above -nainod  deeisions  of  the  8upn*mc  i*ourt  at 
Jtober  term,  1875.  Certainly  the  oi)iiiions  4>f  two  Attorneys  (ieiienil 
e  entitled  to  great  wei«^lit,  but  these  and  the  opinions  of  Comptndlers 
flst  yield  to  those  of  the  Supreme  Court. 

The  principle  settled  by  the  Supreme  Court,  which  is,  that  the  ri^ht  to 
tain  com|)en8ation  is  to  l>e  determined  by  *'  the  effect  of  the  ehartrr^  ettn- 
act,  as  prescribed  in  the  acts  of  July  I,  \^iV2,  and  July  -\  1804,  equally 
?mes  the  ri^ht  of  the  United  States  to  retain  eonipensation  fnmi  an 
dependent  company  like  the  claimant  in  this  case.  This  eharter(*oiitnict 
MS  not  extend  to  an  independent  company.  Ami  the  Su)>reme  Court 
as  decided  in  principle  that  it  does  not  even  extend  to  ti  portion  of  the 
Mid,  owned  by  a  bond  subsidized  eomi>any,  but  not  aided  by  bonds. 
Jnited  States  r.  Kansiis  Pacific  Railway  Co.,  W  U.  S.,  455.) 

The  point  decide<l  in  this  ease  is,  that  ^^the  bonds  i;rantetl  by  the 
'nited  States  to  the  Kansas  Paeifir  Uailway  (\»mpany  are  not  a  Hen 
D,  nor  is  the  company  liable  for  5  {u-r  cent,  of  the  net  earnin^^s  of,  that 
frtion  of  its  road^  not  aideil  by  subsidy  bonds.  In  other  wonls,  the 
nited  States  had  no  ri^ht  to  the  payment  of  5  per  centum  of  the  net 
Bnings  of  the  unaided  portion  of  the  roa<l.  The  ]»nnciple  of  this  de- 
lion  applies  as  well  to  the  compenttation  for  transportation  as  to  the  5  j  er 
ntam  of  net  earnings.  The  ri^jhts,  to  retain  rompmsatiim.  antl  to  pav- 
ent  of  5 per  centum  of  the  net  earnin(fH^  are  ;;iven  in  the  name  section  «»f 
le  act  of  July  1, 18(Ji»  M2  Stat.,  41»:1.  see.  C),  and  for  the  same  purpose — To 
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Ml   .  Do^'.  No.  I^.  .;4|  >i.«v..  il"<t  r'oii;.'.,  Jiii.i.aiy  4,  >71  :    II.  ::>*■  1 

N'<.  110.  J  -t  •*■     :i}i\.  fltli  <  r#]i«MC'>^.  fiorii  Jinliriaiv  <.'«i!:iru::u*».-.  A] 

I    .'i;      |H<r|i.  .hrrM'   I  1.  l-7«i.  vol.  I,  Pait  -t.  <.«»i!;:.  KV.-oril.  ^'**'.*. 

\\i'   ':^nl^n^un•  (  (iiijt    |j.r>  <l4ni<'<i   tin*  li^^lit  m  aiiit-inl  lin-  ;h':s  oi  . 

I -.*;.-'.  ;iii*l  .hilv  :^  I^<;l  -o  a>  lo  t|jn<  rliaij^riMlnM-liarroi-fOiinaf:  »" 

///  f/if  rf,ftijffiiy,fifio/i   /or  fnniMportfift'ffn,  H:^  a  moans  ui  ioinil»ur>ii 

I'liiUil  Stiihv,  for  uiti'H'yi  |iai<i  Ky  it  on  siibsitly  lionds.       riiited 

/■•  «  iiion    I'jirilir   Ifaihoad  Co.,  *l^  r.  S.,  ."iiJJK  013:    Siiikiiij;-fuml 

U'J  \  .  S.,  TOO;    liiioii   Viu-WU:  Jiailroad  Co.  r.  UiiittMl  States.  HM 

<w;-.,     'JJM-  an  of  July  I,  istyj  (VJ  Slat.  1IK5,  sec.  61.  reMuireil  tlr 

roiMiM'iiNalioii  (or  s<T\  ires  n-ncleird  I'.ir  the  (Joveniment  shall  l»e  n 

(o  fix.  j,a.\irMril  of  sai<I  |siil).si<lyj  hoinls  and  iuteivst  until  the 

iiirjoiinl    JH  fnllx   paid;*     Tlir  arl  of  July  2,  ISfU  (13  Stat.,  ;5.V,».  : 

l»ro\id«d,  'Mhal  only  one  lialfof  tin-  eonipensation  for  serviees  re) 

ri»r  Ihf  (ioxrininrnt     •     •     *     sliall  be  ie(|niml  to  be  aj»idied 

luNMH-nl   of  (!.<•  bonds."     Ii,   Tnited  States  r.  L'nion   Paeitie   U: 

<'".':»!    r.  S.  ;-j.  drndi'd   at   OcIoImt  t<Tni,   IST").  the   Supiviiie 

•"'I'l.  tlMt,  Miidi'i    Wwsr  a<'ls,  the  lailitKMl  eonij)anies  were  not  re 


-  2, 1864,  to  ^^add  to,  alter,  amend,  or  refical,''  and  said  that  **tlte 
sent,  however,  holds  another  very  iinfiortant  relation,  namely, 
tmtraet.^  In  the  SinkingFund  CaneH  (tK)  I'.  S.,  719),  the  court 
\t  tbe  United  States  cannot  ^^  by  leipslation  compel  the  corpora* 
ischarge  its  obligations  in  resfiect  to  the  subsidy  bonds  other- 
%  aeearding  to  the  termn  of  the  contract  already  made  in  that  con- 
'  And,  again  (pages  721,  724),  that  Congress  ^^cannot  unmake 
■  that  hate  already  been  made.  •  •  •  Neither  can  •  •  • 
ted  States],  as  sovereign  or  creditors,  nMfuire  the  company  to 
>ther  debts  it  owes  before  they  mature.''  And  sec  Union  I^actific 
1  Co.  r.  United  States  ( 104  V.  S.,  602).  Section  5266  of  the 
Statutes,  in  terms  and  standing  nlone.  n^quires  the  Se<*retary 
reasory  to  withhold  all  com[H'nsation,  *'  to  the  amount  of  jiay 
ade  by  the  United  States  for  interest  i\\H}n  [the]  lM)ndM.''  If  this 
le  done,  it  might,  as  it  seems,  MHUire  ]>ayment  prior  to  the  ma- 
the  bonds,  and  would,  at  all  events,  change  the  charter  contract  of 
»f  Jal3'  2, 1804,  as  to  retaining  only  one-half  of  the  comi^ensa- 
1  so  would,  in  the  language  of  the  Supreme  Court,  ^'comiiel  the 
ion  to  discharge  its  obligations  in  resi>ect  to  the  subsidy  lH)nds 
le  than  according  to  the  ternm  of  the  (*oiitract.^  (Sinking-fund 
>  U.  S.,  719.) 

Its  of  July  1,  1862  (12  Stat,  407,  m»c.  IS),  and  July  2,  1H61  (i:{ 
5,  sec.  22),  reserve  to  Congress  the  right,  'Mit  any  time,  having 
ffd  for  tbe  rights  of  said  companies  named  ^  therein,  to  '^idd 
amend,  or  repeal  ^  said  acts,  res|)ectively.  From  the  decisions 
►urts  it  seems,  that  the  charter  (^nlrarty  making  n  loan  ofsitbftiffif 
id  providing  for  the  retention  oW'ompvnHation  for  transportation 
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pay  the  subsidy  bonds  and  interest.  Section  5  of  this  act  gave  a  lieu 
to  secure  the  payment  of  the  bonds  and  interest  only  on  the  aided 
portion  of  the  road;  and  hence,  as  the  court  said,  5  ])er  centum  of  net 
earnings  on  such  portion  only  could  be  retained.  (United  States  r. 
Kansas  Pacific  Railway  Co.,  99  U.  S.,  458.)  The  lien  is  for  the  payment 
of  the  whole  debt — the  principal  and  interest  of  the  bonds.  The  same 
necessity  applies  to  obtaining  5  per  centum  of  the  net  earnings  on  the 
unaided  portion  of  a  road  as  to  retaining  compensation  for  services 
thereon — no  greater,  no  less.  It  may  fairly  be  inferred,  that  both  are  on 
the  same  footing.  And  the  Court  of  Claims  so  decided  in  The  Pacific 
Itailroad  Cases  (16  Ct.  CI.,  353). 

Section  5200  of  the  Revised  Statutes  must  be  construed  in  conformity 
with  the  principles  ^settled  by  these  decisions  of  the  courts.  In  view  of 
these  decisions  and  principles  the  opinion  of  Attorney-General  Akerman, 
of  December  9, 1870  (13  Op.  Att.-Cen.,  351),  has  been  overruled.  Thus, 
too.  the  opinion  of  Attorney-General  Williams,  of  February  24, 1874  (14 
Up.  Att.-Gen.,  375),  was  overruled.  And  it  was,  perhaps,  upon  the  same 
principles,  that  the  Court  of  Claimsdecided,  in  The  Central  Branch  Union 
Pacific  Railroad  Co.  r.  The  United  States  (10  Ct.  CI.,  360),  that  there 
was  no  right  to  retain  compensation  from  said  company  for  services  on 
one  of  its  leaned  Ujich.  The  Central  Branch  Union  Pacific  Railroad  Com- 
pany was  aided  by  subsidy  bonds.  (Annual  Report  of  the  Commis- 
sioner of  Railroads,  1882,  page  10.) 

4.  There  are  authorities,  which,  at  one  time,  were  supposed  to  justify 
the  view,  that  Congress  can  so  change  the  charter-contract  of  the  bond- 
subsidized  companies  as  to  authorize  the  Secretary  of  the  Treasury  to 
retain  all  compensation  for  their  services  to  be  presently  applied  in  re- 
imbursing the  United  States  for  interest  paid  on  subsidy  bonds.  (House 
Mis.  Doc.  No.  16,  3d  sess.,  41st  Cong.,  January  4,  1871 ;  House  Report, 
No.  440, 1st  session,  44th  Congress,  from  Judiciary  Committee,  April  25, 
1876;  speech,  June  14,  1876,  vol.  4,  Part  4,  Cong.  Record,  3799.)  But 
the  Supreme  Court  Ims  denied  the  right  to  amend  the  acts  of  July  1, 
1862,  and  July  2, 1864,  so  as  to  thus  change  the  charter-contract  relating 
to  the  compensation  for  transportation^  as  a  means  of  reimbursing  the 
United  States  for  interest  paid  1^'  it  on  subsidy  bonds.  (United  States 
r.  Union  Pacific  Railroad  Co.,  98  U.  S.,  569,  613;  Sinking-fund  CaseSy 
99  U.  S.,  700;  Union  Pacific  Railroad  Co.  r.  United  States,  104  U.  8., 
662.)  The  act  of  July  1,  1862  (12  Stat.  493,  sec.  6),  recjuired  that  '^aU 
compensation  for  services  rendered  for  the  Government  shall  be  applied 
to  the  payment  of  said  [subsidy]  bonds  and  interest  until  the  whole 
-amount  is  fully  paid."  The  act  of  July  2,  1864  (13  Stat.,  359,  sec.  5), 
provided,  "that  only  (me-half  of  the  compensation  for  services  rendered 
for  the  Government  *  •  *  shall  be  required  to  be  applied  to  the 
payment  of  the  bonds."  In  United  States  r.  Union  Pacific  Railroad 
Co.  (91  U.  S.  72),  decided  at  0(;tober  term,  1875,  the  Supreme  Court 
held,  that,  under  these  acts,  the  railroad  com])anies  wen^  not  required 
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f*t  pay   to  the  IJiiitiMl   States  tin*   iiitriTsi   on   the  lioiids  *•  Iwloir  tin* 
maturity  of  the  |iriiidpa1  of  tin*  lioiids."  whiHi  will  1m*  al»oiit  (heyrar 
l'^l*7,  except  as  such  interest  may  Ik*  |>ai<I  Uy  five  |mt  rent,  of  the  Uft 
earnings  niid  by  one-half  of  the  eoinprnsation,  as  a  foresaid.     This  view 
wa.s  taken  by  the  Senate  •)ii<1iriar\   <'oinniittee  in  a  ri'pnrt  (N4».  .'{7ri, 
3il  session,  41st  Conjrress)  made  to  thr  Si»iiat«'  Febniary  IM.  1X71.     In 
Uiiiteil  States  r.  Union  Paeilic  Kailroail  To.  lOS  I'.  S..  <ll."5i  thr  ronrt  n* 
lerred  to  the  i>ower  of  Ton^rress,  resiTv#-«l  in  tin-  arts  of  .Inlv  1,  1Si;l\ 
amlJuly  :^<»  1S(»4,  to  ^'achl  to,  alter,  ami'ml.  or  repeal.**  and  said  tliat  ^Mhe 
liuvernnieut.  however,  holds  iinnthvr  \vy\  impitrtafit   rehition.  namely, 
that  iA  cfftt tract. "^     In  the  Sinking:  Knnd  Cases  ,'Jll  \' .  S.,  710i.  the  eoiiit 
said,  that  the  United  States  mnnof  ••l»\  le;^Mslation  ri»mpi*l  the  eorpora- 
tiou  to  discharge  its  obli;r}itiuns  in  respe«*i  to  the  snbsidy  bonds  of  fur 
r'iH  than  arcordiitff  to  the  terms  of  thr  ronfrart  nlrmdii  ma*h-  in  tliat  eon 
n«:ti<»n."     And,  a;rain  (pa;;es  721.  7l'1;,  that  ron;::n»ss  '*  can  not  nninake 
^ntractn  that  hare  already  bevn  math.     •     •     •     Nfiilirreaii     •     •     • 
!the  I.'uite<l  States],  as  soverei;;n  or  er«Mlitors.  reijii ire   the  e«»Mipan\  tn 
l»ay  the  other  debts  it  owes  before  they  maMin'."     And  se«*  I'nion  Pari  lie 
llailroad   Co.  r.   United  States  ,  HM   I.  S.,  JJUL*  .     Sretl*»n   .VjiiO  n\'  ili.- 
Ei^vis«*d  Statutes,  in  terms  and  staniliii;:  alone.  r«'iinire.s  the  Seereiarx 
of  the  Treasury  to  withhold  all  compensation.  ••  t«»  the   amount  of  j»:i\  ■ 
Bieiitsmade  by  the  United  States  for  interest  upon  'the-  l»on«N."     If  tlii> 
feli^Mild  be  done,  it  nji;flit,  as  it  sim-iiis.  srciiir   pa\nieiit    prioi  to  the  ma 
turit\  of  the  bonds,  and  would,  at  all  v\v\\\>,rhaiuit  th*  fhortir  r,nitnirf  ai 
I    llie  JHt  of  .lulv  2.  IstU,  as  to  i^'tainin;;  t>nl\  mir  h.ilf  i»f  the  ro?iipriis:i 
tioii,  and  M)  wimld,  in  tlie  lan;rna;:e  of  the  Supreme  Cum  t.  ••roiiijM'l  tin- 
vorpiration  to  discharge  its  ol)Ii«,Mtious  in  res|Mrt  in  the  sul»sid\  Iwuid*- 
<»tli»rw'ise  than  ac'cordin;;  t<»  the  ti-riiis  ot  thi*  iimtrael."       Sinkiii;:  I'uimI 
«>».>.  «K»  U.  S.,  IVJ.) 

Thmiets  (»f  Julv  1.  IsiJi'  ,  IL'  Stat..  It»7.  see.  1>  .  and  .lulv  J,  Im;|  i:; 
St;ir., 'tiM,  sw*.  'Jlf,,  n-serve  to  Cou;,'!eNS  tin-  riuht,  "at  aii\  time,  haxiu;: 
'lu»r  iY-;^ard  for  tin*  riirhts  of  saiil  eomj»aiiie>  named"  therein,  to  ••adil 
t«»..ilnT.  amend,  or  repeal"*  said  arts.  res|nM*ti\ fly.  I'rom  the  ihM-isions 
«'f  tlie  oHirts  it  seems,  that  \\w  vhari*  r  nmirnrt,  luaKiii;;  a  loan  of  fnfosi'ltt 
^>»rf*.  and  ]>roviilin;j  f«ii- the  retention  ^\\'  romunisation  for  transportatioii 
aj*  a  iiit-ans  of  leimbursiii;;  tlie  I  niteil  .*^tates  tor  its  pax  uient  of  intt*re.si 
thtr^'on,  is  entirely  distiiu't  from  the  other  eharter  po\\rrs,  and  n«»t 
Within  the  resi-rved  power,  to  *Mild  to,  alter,  anu'nd.  or  lepeal.*'  There 
i^iiot  in  the  Constitution  any  express  limitation  <»ii  the  poxM'r  of  Con- 
e^vitopassa  "Law  impairing;  the  Ob]i;;ation  of  Coin  raets,"  as  there  i^ 
oi»':in  the  jMnver of  States  (('oust.  U.  S.,  .\rl.  I.  see.  lo..  It  would  seeiu, 
tht-refure.  that  the  above  limitation  on  the  jiower  of  Cou;;;ress  as  to  al 
^riij;:  or  rej>ealin*j  the  eharter coiitrai-t,  is  a  "eou>titutionaI  limitation,*' 
inii'Tent  in  le;ri»*hitive  pow^r.  any  atteuipt  to  vioI.ii«»  whieh  is  nltr't 
'"'Vft^ and  void.  {Ct>oley,(.'oiist.  Lim.,  Itlied.,  I."».;,  :;'5.l\  See  Senate  Judi- 
U.'y Committee  Ueport,  Xo.  .*$7.">,  ;3d session,  list  Cou^Me>is.  l-'i*hrnary -1, 
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1871 ;  Wilkinson  v.  Leland  et  al.j  2  Pet.,  657 ;  Terrett  and  others  v,  Taylor 
and  others,  9  Cranch,  43  j  Calder  and  wife  v.  Bull  and  wife,  3  Dallas, 
388-'9 ;  Hepburn  v.  Griswold,  8  Wall.,  623 ;  Fleteher  v.  Peck,  6  Cranch, 
135;  Sturges  v,  Crowuinshield,  4  Wheat.,  206;  0:?born  v.  Nicholson,  13 
Wall.,  662 ;  Ogden  v.  Saunders,  12  Wheat.,  213-354, 355 ;  Cooley  Const. 
Lim.,  4th  ed.,  449,  450,  7wt€  5). 

5.  The  fiict,  that  the  Union  Pacific  Railway  Company  owns  a  majority 
of  the  shares  of  stock  in,  and  thus  "controls,"  the  Utah  and  Northern 
Railway  Company,  cannot  affect  the  result  stated.    The  rights  of  a  cor- 
poration are  not  determined  by  the  question,  what  natural  or  corporate 
persons  are  its  stockholders,  unless  some  law  has  so  declared.    No  stat* 
ute  has  said,  in  terms,  or  by  any  fair  inference,  that  the  Secretary  of  the 
Treasury  may  retain  compensation  for  services  rendered  by  a  companj 
"controlled"  or  "leased"  by  a  bond-subsidized  company,  or  on  a  mm- 
subsidized  road  leased  or  even  owned  by  such  subsidized  company. 
Any  subsidized  company  may  sell  its  stock  in  another  company  "ccw* 
trolled"  by  such  subsidized  company  and  buy  such  stock  back  again, at 
irregular  intervals  every  month,  as  interest  or  policy  may  require,  or 
may  sell  out  its  lease  on,  or  ownership  of,  other  roads  in  the  same  man- 
ner.   Tlie  statute  might  have  denied  to  such  subsidized  companies  the  j 
right  to  own  stock  in  a  non-subsidized,  or  in  any  other  company;  but  j 
it  has  not.    So  the  statute  might,  in  advance  of  such  ownership,  and  ai 
part  of  the  act  of  incorporation  of  such  non-subsidized  company,  hafe* 
])rovided,  that  ownership  of  its  stock  by  a  subsidized  company  shooMi  j 
subject  tlie  non-subsidized  company  to  a  liability,  to  have  the  compenaa- 
tiou  for  its  services  for  the  United  States  retained  to  meet  obligatiooi  \ 
of  the  corporation  having  such  ownership;  but  it  has  not  done  so.    TSie  j 
claimant  corporation  has  a  right  to  make  transportation  contracts  and  j 
to  receive  tlie  agreed  compensation  tlierefor.     And  corporate  property  j 
and  rights,  created  and  existing  by  law.  cannot  be  divested  by  subar  j 
quent  law.     The  right  of  stockholders  to  buy  and  sell  stock  is  an  xsA  \ 
dent  of  property  which  cannot  be  divested.    And  as  control  and  own«^  ! 
ship  of  stock,  and  leases,  may  frecpiently  change,  it  would  be  difficott^  I 
if  not  impossible,  for  tlie  United  States  to  follow  the  changes  and  assert  j 
its  rights  accordingly.     It  seems  improbable  that  Congress  could  haft ' 
iutendt'd  to  jilace  any  such  difficulty  in  the  way  of  the  policy  and  syslett  j 
of  accounting,  as  affecting  the  right  of  the  United  States  to  withhold] 
compensation.    Certainly,  no  statute  has  given  any  indication  of  any  ; 
such  intention. 

The  right  of  the  Union  Pacitic  Railway  Company  to  own  stock  in  the 
Utah  and  Northern  Railway  Company,  of  course,  can  only  exist  by  lav.  \ 
Whether  such  right  exists,  does  not  now  seem  material.  The  former 
company  is  estopped  froai  denying  its  ownership;  and,  if  the  Unittji 
States  should  deny  it,  this  would  amount  to  a  denial  of  the  legality  ot 
the  ''control''  given  by  such  ownership,  and  would  not  in  any  degM 
impair,  if  it  would  not  strengthen,  the  right  of  the  Utah  and  Xortfc- 
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I  BaQway  Ckwipany  m  mn  independent  oorporation  to  payment  for 
Mrrioes.  It  is  not  probable  that  tlie  snbsidixed  companies  ooald 
le  or  oontaxri  all  other  ratlways  in  the  United  States,  yet  the  possi- 
ty  ot  audi  an  event  may  be  a  te&t  of  what  was  intended  by  Oongress 
the  sabjeet  now  nnder  consideration.  And  it  is  utterly  incredible 
t  Congress  intended  to  give  authority  to  withhold  payment  for  all 
rices  for  the  United  States  on  all  the  roads  that  might  be  so  leased 
lontrolled,  or,  possibly,  even  owned  by  a  subsidized  company. 
r  it  be  urged  that  the  subsidized  companies  may  build  or  control 
d  roads  to  the  prejudice  of  business  on  the  subsidized  lines,  and  so- 
air  the  security  of  the  United  States,  it  is  a  sufficient  answer  to  say 
t  it  is  not  probable  that  a  company  wiU  destroy  its  own  business ; 
i,  if  a  policy  of  this  sort  should  be  attempted,  whatever  power  to> 
trol  it  has  been  reserved  to  Congress  can  then  be  exercised.  (See 
ne  Ex.  Doc  No.  87,  third  session,  46th  Ck>ng.)  Anticipated  but 
nobable  or  even  actual  danger  cannot  change  the  effect  of  statutes 
they  are  found  to  exist  in  clear  and  unambiguous  terms. 
•  The  Court  of  Claims  in  Union  Pacific  Railway  Co.  r.  United  States 
Ct.  CL,  353)  and  in  Central  Branch  Union  Pacific  Kailroad  Co.  r. 
ited  States  ( Ji.,  361)  held  that  comi^ennatiou  should  be  paid  to  a  sub- 
lied  company  fur  services  on  a  part  of  its  road  not  aided  by  subsidy 
ids  and  for  services  on  a  leased  line,  and  this  was  regarded  as  so  cl«*arl> 
Tect  that,  although  the  cases  wero  a]>p«'a1ed  to  the  Supreme  (.'oiirt, 
)  appeals  were  dismissed  without  a  hearing  by  iliriH^tion  of  tlie  Attor* 
^-Greneral.  And  it  may  be  that  in  principle  tliese  <|ue»tionM  had 
eady  been  decided  by  the  Supreme  Court.  (Tnited  States  r.  Kansas 
dfic  Railway  Co.,  90  U.S.,  4o5;  United  States  r.  Denver  Pacific  Kail- 
y  Co.,  Jrf.,  460;  United  States  r.  Union  Pacific  Railrojid  Co.,  91  U.  S.. 
5  Union  Pacific  Railroad  Co.  r.  United  States,  104  U.  S.,  C<i2.)  Hence 
ere  was  no  necessity  for  the  Court  of  Claims  to  refer  to  section  .l^fio 
the  Revised  Statutes,  which  had  already  bet^u  di^clared  inoperatire. 
there  be  no  authority  to  withhold  c<>ni|>enHation  from  a  leased  line^  uv 
KB  an  unaided  portion  of  road  owned  by  a  subsidized  company,  it  is 
Dealt  to  perceive  how  such  comi)en8ation  can  be  withheld  from  an  in- 
nmdent  company  ^^ controlled^  by  a  bond-subsidiztnl  company. 
7.  There  may  be  some  ground  for  holding  that  section  2  of  the  a«*t  (»f 
ay  7, 1878  (20  Stat.,  58),  was  ivgarded  as  a  revision  of  the  whole  sub- 
Bt  (except  the  provision  as  to  ^'  five  i>er  centum  of  net  earnings**  which 
required  by  the  act  of  July  1,  IS()2,  and  recognized  in  sec.  4  of  said 
t  of  May  7, 1878)  of  section  5260  of  the  Revised  Statutes,  and  so  was 
mAitUuU  for  the  matter  so  revise<l.  (Bishop,  Written  Laws,  158- 
4;  Sedgwick,  Construction  Stat,  and  ('onst.  L.,  365.)  This  view  may 
eeive  some  snp|)ort  from  the  fact  that,  the  act  of  May  7,  1878,  creates 
sinking  fund  of  one-half  of  ''the  whole  amount  of  comi»ensatioii 
defa  may,  from  time  to  time,  be  due  t<»  said  s<'veral  railroad  companicM, 
9ieetivel3'.^    The  act  of  March  3, 1879  (20  Stat.,  120),  refers  to  section 
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United  States  upon  tlie  merits  of  all  the  points  presented  by  it  in  answei 
thereto  by  thein.'  This  means  nothing  more  or  less  than  the  remissioi 
to  the  judicial  tribunals  of  the  question,  whether  this  company,  and 
others  similarly  situated,  have  the  right  to  recover  from  the  GK)vertt 
ment  one-half  of  what  they  earned  by  transportation  ;  and  this  questioii 
is  to  be  determined  upon  its  merits. 

*'  The  merits  of  such  a  question  are  determined  tvhen  the  effect  ofthi 
charter  [act  of  July  2,  1864]  is  ascertained  and  declared.  It  is  hardlj 
necessary  to  say  that  it  would  have  been  idle  to  authorize  a  suit,  had 
Congress  intended  to  repeal  the  provision  on  which  alone  it  conld  be 
maintained."    (United  States  v.  Union  Pacific  Railroad  Co.,  91 U.  S.,  91.) 

And  judgment  was  rendered  in  favor  of  the  company  for  the  amount 
claimed.  Thus,  it  is  settled  by  the  highest  authority,  that  section  5260 
of  the  Revised  Statutes  does  not  authorize  the  Secretary  of  the  Treas- 
ury to  withhold  all  compensation  from  any  company^  but  only  oneha^ 
from  the  bond-subsidized  companies.  In  fact  all  that  part  of  said  sec- 
tion 52G0,  which  directs  the  Secretary  "  to  withhold  all  payments,"  is  tba» 
declared  inoperative.  It  is  a  matter  of  history,  that,  when  the  act  of 
March  3,  1873,  was  passed.  Congress  was  evidently  of  the  opinion  that 
the  railroad  companies  were  bound  by  the  acts  of  July  1, 1862,  and  Jalf 
2,  1864,  or  might  by  law  be  required  to  reimburse  the  United  States 
for  all  interest  paid  by  it  on  subsidy  bonds  as  such  interest  fell  daCr 
and  before  the  maturity  of  the  bonds.  This  opinion  was  held  by  the 
Attorney -General.     (Akerman,  Dec.  15,  1870,  13  Op.  Att.-Gen.,-361.) 

The  act  of  IVIarch  3,  1873,  was  passed,  not  to  make  new  law,  but  to 
secure  a  judicial  settlement  of  the  rights  of  the  United  States  and  of  the 
railroad  companies.  Congress,  by  this  act,  as  the  courts  have  decided, 
simply  intended  to  authorize  the  Secretary  of  the  Treasury  to  retain  flff 
compensation,  //the  courts  should  decide  that,  by  the  terms  of  the c/^arfer- 
contra<:t  in  the  acts  of  July  1,  1862,  and  July  2,  1864,  all  the  intere^jt  as 
paid  by  the  United  States,  was  to  be  re-imbursed  to  it  before  the  ma- 
turity of  the  subsidy  bonds. 

In  other  words,  section  5260  of  the  Revised  Statutes  Wiis  a  direction 
to  the  Secretary  of  the  Treasury  to  retain  all  compensation,  i/it  should 
be  determined  by  the  court  that,  under  the  charter-contract  in  the  acts 
of  July  1, 1862,  and  July  2, 1864,  the  Unite<l  States  had  a  right  to  be  re- 
imbursed so  soon  as  it  made  x)ayment  of  interest  on  subsidy  bonds,  and 
before  their  maturity.  But  the  Supreme  Court,  at  October  term,  1875 
(United  States  v.  Union  Pacific  Railroad  Co.,  91  U.  S.,  72),  decided,  that 
the  United  States  was  not  entitled  to  be  so  reimbursed  by  the  railroad 
companies  until  the  maturity  of  the  subsidy  bonds,  exempt  as  reim- 
bursed by  one-half  of  the  compensation  for  services  rendered  for  the 
(xovernment  and  by  five  per  cent,  of  the  net  earnings.  This  deci:sion 
overruled  the  opinion  of  Attorney-General  Akerman  of  December  15^ 
1870  (13  O]).  A  tt.-Gen.,  361),  and  had  the  effect  to  settle  the  question,  thatt 
under  tlie  act  of  March  3,  1873  (Rev.  Stat.,  5260),  the  Sexsretary  of  the 
Treaauvy  coiM  not  retain  all  compensation.    Thus  it  was  <let4»rmin«l 
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At  the  dkarter-eamtraei  wan  not  a»  Concn^ss,  by  the  act  of  March  3, 
(73,  claimed  it  to  be,  and  hence,  that  thin  act  was  inoperative  im>  far  as 
purported  to  give  a  right  to  retain  all  compensation  for  services  for  the* 
nited  States  earned  on  the  roads  anthorize<I  by  the  acts  of  July  1, 
362,  and  Jnly  2, 1864.  Accordinjrly,  the  Supreme  Conrt  in  principle 
edded  at  October  term,  1881,  in  l.'nion  Pacific  Railroad  Co.  v.  United 
Utes  (IM  U.  S.,  602),  that  only  one-half  of  the  compensation  for 
nnsportatiou  could  be  retaine<l ;  and  this  was  in  a  case  to  which  the 
et  of  March  3, 1873,  clearly  applied,  if  it  was  to  be  reganled  as  opera- 
ire  as  to  the  bond -subsidized  roads  covered  by  the  acts  of  July  1, 
m  (12  Stat.,  489),  and  July  2,  1864  (13  Stat.,  :I36).  The  principle 
ittled  by  this  case  was,  that  the  provisions  of  the  acts  of  July  1,  1862, 
id  Jnly  2, 1804,  as  to  compensation  for  tninsi>ortation  services  rendered 
r  the  Government  ^^constitute  a  contract  b<*tween  the  United  States 
td  the"  companies,  which  caunot  1h.>  change<l  by  a  subsequent  statute, 
id  so  is  not  affected  by  section  5200  of  the  Revised  Statutes.  This 
idsion  at  October  term,  1881,  is  later  than  tlie  opinions  of  Attorney- 
3tteral  Williams,  of  May  8,  187:3,  and  February  24,  1874  (14  Op.  Att. 
en.,  233,  375),  and  than  the  opinion  of  Attorney-General  Devensof 
ine  11,  1880(10  Op.  Att.-Geu.,  510;  1  Lawn^ice,  Compt.,  Dec.  2d, 
L ;  App.,  Ch.  1, 43!l),  and  overrules  them  so  far  an  the  principlex  therein 
tted  apply  to  mid  bowl  subttUlhed  rtHidn.  (See  note^  l.'t  Op.  Att.  lien., 
19).  The  opinion  of  Attorney-Gf  naial  Devens  of  June  1 1,  ISSO,  makes 
>  reference  to  the  above-named  tb^cisions  of  the  Supn»me  Court  at 
ctober  term,  1875.  Certainly  tlie  opinions  of  two  Attorneys-(it'n4*nil 
re  entitled  to  gn*at  weijjht,  but  these  ami  the  opinions  of  Comptrollers 
last  yield  to  those  of  the  Supreme  Court. 

The  principle  settled  by  the  SnpriMne  Court,  which  is,  that  the  ri^ht  to 
etain  comi>ensation  is  to  be  determined  by  '•  the  effect  of  the  charter"^  fon- 
ract^  as  prescribed  in  the  acts  of  July  1,  1H(>2,  and  July  2, 18<i4,  equally 
Lenies  the  ri^lit  of  the  Unite<l  States  to  retain  compensation  from  an 
ndependent  company  like  the  claimant  in  this  case.  This  charter<'ontract 
loes  not  extend  to  an  independent  com2)any.  And  the  Supreme  Court 
las  decided  in  principle  that  it  <loes  not  even  extend  to  a  portion  of  the 
"oad,  owned  by  a  bond  subsidized  comiiany,  but  not  aided  by  bonds. 
United  States  r.  Kansas  Pacific  Railway  Co.,  W  U.  S.,  455.) 

The  point  decided  in  this  case  is,  that  ''the  bonds  ^ranteil  by  the 
United  States  to  the  Kansas  Paeitie  Railway  Company  aiv  not  a  lien 
Ml,  nor  is  the  company  liable  for  5  per  cent,  of  the  net  eaniin;;s  of,  that 
wrtion  of  its  road'^  not  aided  by  subsidy  bonds.  In  other  wonls,  the 
[Jnited  States  had  no  right  to  the  ]Kiyment  of  5  per  centum  of  the  net 
ismin^  of  the  unaidt^l  portion  of  the  road.  The  principle  of  this  de- 
stsion applies  as  well  to  the  vompenMadon  for  tranttportation  as  to  the  5  \  er 
sentum  of  net  earnings.  The  rights,  to  retain  vompcnMation^  and  to  pay- 
Bent  of  5 per  centum  of  the  net  earniiujH^  are  given  in  the  name  section  of 
the  act  of  Jnly  1,  l'S62  (12Sr;i/.,  4Wlst'r.  6j,nntl  for  tlw  same  purpoxt — \v\ 
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l>ay  the  subsidy  bonds  and  interest.  Section  5  of  tins  act  gave  a  lieu 
to  secure  tlie  payment  of  the  bonds  and  interest  only  on  the  aided 
portion  of  the  road;  and  hence,  as  the  court  said,  5  ])er  centum  of  net 
earnings  on  such  portion  only  could  be  retained.  (United  States  r. 
Kansas  Pacific  Railway  Co.,  09  U.  S.,  458.)  The  lien  is  for  the  payment 
of  the  whole  debt — the  principal  and  interest  of  the  bonds.  The  same 
necessity  applies  to  obtaining  5  per  centum  of  the  net  earnings  on  the 
unaided  portion  of  a  road  as  to  retaining  compensation  for  services 
thereon — no  greater,  no  less.  It  may  fairly  be  inferred,  that  both  are  on 
the  same  footing.  And  the  Court  of  Claims  so  decided  in  The  Pacific 
Kailroad  Ca^es  (16  Ct.  CI.,  353). 

Section  52C0  of  the  Revised  Statutes  must  be  construed  in  conformity 
with  the  principles  ciettled  by  these  decisions  of  the  courts.  In  view  of 
these  decisions  and  principles  the  opinion  of  Attorney-General  Akerraan, 
of  December  9, 1870  (13  Op.  Att.-Gen.,  351),  has  been  overruled.  Thus, 
too.  the  opinion  of  Attorney-General  Williams,  of  February  24, 1874(14 
Up.  Att.-Gen.,  375),  was  overruled.  And  it  was,  perhaps,  upon  the  same 
principles,  that  the  Court  of  Claimsdecided,  in  TheCentral  Branch  Union 
Pacific  Railroad  Co.  r.  The  United  States  (10  Ct.  CI.,  360),  that  there 
was  no  right  to  retiiin  compensation  from  said  company  for  services  on 
one  of  its  leased  Imen,  The  Central  Branch  Union  Pacific  Railroad  Com- 
pany was  aided  by  subsidy  bonds.  (Annual  Report  of  the  Commis- 
sioner of  Railroads,  1882,  page  10.) 

4.  There  are  authorities,  which,  at  one  time,  were  supposed  to  justify 
the  view,  that  Congress  can  so  change  the  oharter-coutract  of  the  boud- 
subsidized  comi)anies  as  to  authorize  the  Secretary  of  the  Treasury  to 
retain  ttU  comi)ensation  for  their  s(»rvices  to  be  presently  applied  in  re- 
imbursing the  United  States  for  interest  paid  on  subsidy  bonds,     (llouse 
Mis.  Doc.  No.  16,  3d  sess.,  41st  Cong.,  January  4,  1871 ;    House  Report, 
No.  440, 1st  session,  44th  Congress,  from  Judiciary  Committee,  April  25, 
1876;   speech,  June  U,  187(;,  vol.  4,  Part  4,  Cong.  Record,  3790.)     But 
the  Supreme  Court  h;is  denied  the  right  to  amend  the  acts  of  July  1, 
1862,  and  July  2, 1864,  so  as  to  thus  change  the  charter-contract  relating 
to  the  covipensation  for  trauHportaiion^  as  a  means  of  reimbursing  the 
United  States  for  interest  i)aid  1^'  it  on  subsidy  bonds.     (United  States 
r.  Union  Pacific  Railroad  Co.,  08  U.  S.,  560,  613;   Sinking-fund  Cases, 
90  U.  S.,  700;    Union  Pacific  Railroad  Co.  r.  United  States,  104  U.  8., 
662.)     The  act  of  July  1,  1862  (12  Stat.  493,  sec.  6),  required  that  *'flH 
compensation  for  services  rendered  for  the  Government  shall  be  applied 
to  the  payment  of  said  [subsidy]  bonds  and  interest  until  the  whole 
-amount  is  fully  i)aid."    The  act  of  July  2,  1864  (13  Stat.,  350,  sec.  5), 
provided,  ^'that  only  one-half  of  the  compensation  for  services  rendered 
for  the  Government    *     •     •     sLall  be  required  to  be  applied  to  the 
payment  of  the  bonds."    In  United  States  r.  Union  Pacific  Railroad 
Co.  fOl  U.  S.  72),  decidiMl  at  Ocitober  term,  1875,  the  Supreme  Court 
IwhL  thnt,  undvv  these  acts,  the  raWvowAV  eo\v\\\A\\\evS  were  not  required 
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In  l».jy  to  tbi*   l-iiitrd   States  tin*  iiitrivst   on   ihc  ImmhIs  *•  hflon*  tin* 
maturity  tif  the  ]>riiicipa1  ot'  tin*  1miii(1>.**  which  will  he  almut  the  yi*ai 
I'i!*!.  except  as  sueh  interest  iiiav  he  paid  by  live  ptT  ernt.  of  the  iirt 
<^rniit;^s  and  liy  one-half  of  the  eonip<'nsatinn,  as  atoiesaitl.     This  view- 
was  taken  l»y  the  Senate  Jn(li<-iaiy  ronnnlttee  in  a  rcpi»rt   (No.  .'{7.'). 
Mws^ion,  41st  Conjrress)  made  to  tin*  SiMiatr  I'rUniary  IM,  l.*<71.     In 
Tnit^Ml  States  r.  l'nii»n  I*a«'iti<:  Kailroail  r«».  i*»s  {'.  S..  i;i;{.  thr  eourt  re 
ff-riH"!  to  the  iKiwer  of  <'on;rress,  resrrvi*d  in  I  In*  arts  of  .Iidy  1.  !>»•»-, 
andJuly^,  l.St»4,  to ''add  to.  altn,  amend,  or  repeal.**  ami  said  that  **th«* 
Cov»":niuent.  however,  holds  mtothrr  \rv\  im)>ortant   relation,  n;iinely, 
thai  nrtv^iZ/vK'/."     In  the  Sinkin;rl''a"d  t'ases  ,!M>  ['.  S.,  71I>  ,  tin-  eonit 
Slid,  that  the  I'^nited  States  rannot  ^*h\  le^rishition  eompel  the  etu'iKira- 
tion  to  discharge  its  ohli;rations  in  respeet  to  the   snl»si«ly  lMinil>  ofhrr 
viMtthan  aecordinff  to  the  (vntts  <>/*  the  vontrart  nlnadji  mmh  in  that  <*«iii 
neitioD."     Ami,  a^ain  (pa^^es  7lM.  7l*1i,  that  r«»n;:n'ss  'wtinttnt  unmake 
<ft%tract>i  that  htirc  alrewi}f  hem  ninth,     %      •     *     Neither  e. in     •     •     • 
[iht  United  Stati*sJ,  as  sovereij^n  or  ereilitors.  reipiire   the  <'iiiiipaii\  to 
lwyiii»M*ther  tlebts  it  owes  before  the\  maMire.'*     And  see  I'nion  !*a«'ilie 
llailroad  Co.   r.  Tnited   States   ilOl    I ".  S. .♦;»;•.•  .     Si-etion   :^'1^\^\  ot   lli.- 
Ilr^isHl  Statutes,  in  terms  and  stand  in;:  ahun*.  reipiin*>  tin-  Seeretarx 
oftue  Treasury  to  withhold  all  <'onipensation.  **  to  the   amonnt  of  p:iy- 
mtuts Tuade  by  the  Tnited  State.s  fur  inteie.st  nfion  'the]  bniid>.'*     If  lhi*» 
fciM  be  doiii',  it  mi;;hr,  as  it  scriii>.  >rfiin'   p;i\irMMit    |»rior  to  the  nia 
turitv  of  the  bonds,  and  w«Mii«l,  at  all  exiiiis.  rA/////yr  ///»  ihrntir  unitnnt  n\ 
lliejutof  July  2.  l>iOI,  as  to  reiainin;:  onl>  one  half  i»f  the  rinM|ieiis;i 
tK'ii.  and  >o  Would,  in  tin*  lan^na;:i-  of  the  Suprenn*  t '"nrt.  ••eom|»e|  the 
ifTiiTJition  to  disehar^**  its  oblijxations  in  rf^pnt  to  iln'  ^Mb>id\  buniN 
oiliHrwist'  than  arctndin;:  to  the  iirms  nt  the  enriiraet.**       .'^inkiii^:  fund 
ia.vr>.  tn»  r.  S.,  711».; 

Thr  arts  of  Julv  1.  ISIJ'J  i  PJ  St:it..  r»7.  >ee.  Is  .  .ind  .liilv  J.  ls«ll  M 
Slat., 'Wm.  see.  li-,  reserve  to  ('i»ni:re>'S  tin-  riu'ht.  *'at  a\i\  tinH*.  li:ivin^ 
'iu«' iv<;;ir,i  for  tin*  riirhts  i\{'  ^.I'ul  ei»mj>;niie>  named"  therein,  to  "adil 
Io.;jlt»T.  amend,  or  repeal'*  saiil  arts,  r«*spei';i\i!y.  I'rom  the  thM'isions 
t'f  ilif  i.onrts  it  seems,  that  \\\v  rhtirt*  rmnhiut,  malxin;:  a  hmu  nf  snosidii 
WN.  and  providing:  foi- the  retention  \\\'  rompt  nsntion  fin-  tnnisimrttttion 
*?*;»  means  of  leindnirsin;:  the  I  nitnl  Sf;itrs  fi>r  its  payment  of  intenv'^l 
tiu'r»*on,  is  entiixdy  distiin-t  from  the  other  ehart<'r  po\\er>»,  and  not 
'''.tliiij  the  reserved  jjower.  to  •*:nld  to,  alter,  amend,  or  re|»eal."  Tln-re 
i'iiiotin  the  Constitution  any  express  limitation  on  the  poxM'r  of  t'on- 
r^'^  to  pass  a  **Law  inipairin;;  the  Obli-^ation  of  rnniraets,"  as  tln're  i^ 
oi*-)!!  rbe  iK)wer  of  States  (Const.  1*.  S.,  Ait.  1.  •^ee.  in  .  It  w«Hd«l  Ne«'m, 
therctore,  that  the  above  linjitation  on  the  j»owrr  of  ('on;:res.>.  a«^  to  :il 
tiriuj:  or  re|>ealin«:(  the  ehartercontr.n'l,  i>  a  ••eonsiltntiunal  limitation.*' 
inliereiJt  in  le;xislativ«»  powi*r,  any  attempt  to  viohit*-  whieh  i**  nltrt 
rirw  iind  void.  (Cooley,  Const,  lam.,  Ith  ed..  I.*i:»,  :;i.>-.  S»»e  Srnat«'.ludi- 
t.aryt.'ounnittee  Kepor;,  X/a  .V"./.  :ftl srs-iUtu,  ilst  i  'oti^Mess.  l*ebvu.vvy -\, 
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1871 ;  Wilkinson  v.  Leland  et  al.y  2  Pet.,  657 ;  lerrett  and  others  t?.  Taylor 
and  others,  9  Cranch,  43  j  Calder  and  wife  v.  Bull  and  wife,  3  Dallas, 
388-'9 ;  Hepburn  v.  Griswold,  8  Wall.,  G23 ;  Fleteher  v.  Peck,  6  Cranch, 
135;  Sturges  v.  Crowuinshield,  4  Wheat.,  206;  Osborn  r.  Nicholson,  13 
Wall.,  662 ;  Ogdeu  v.  Saunders,  12  Wheat.,  213-354,  355 ;  Cooley  Const. 
Lim.,  4th  ed.,  449,  450,  note  5). 

5.  The  fact,  that  the  Union  Pacific  Railway  Company  owns  a  majority 
of  the  shares  of  stock  in,  and  thus  '' controls,"  the  Utah  and  Northern 
Railway  Company',  cannot  affect  the  result  stated.  The  rights  of  a  cor- 
poration are  not  determined  by  the  question,  whjit  natural  or  corporate 
persons  are  its  stockholders,  unless  some  law  has  so  declared.  No  stat* 
ute  has  said,  in  terms,  or  by  any  fair  inference,  that  the  Secretary  of  the 
Treasury  may  retain  compensation  for  services  rendered  by  a  company 
"controlled"  or  ''leased"  by  a  bond-subsidized  company,  or  on  a  non- 
subsidized  road  leased  or  even  owned  by  such  subsidized  company. 
Any  subsidized  company  may  sell  its  stock  in  another  company  "con- 
trolled" by  such  subsidized  company  and  buy  such  stock  back  again,  at 
irregular  intervals  every  month,  as  interest  or  policy  may  require,  or 
may  sell  out  its  lease  on,  or  ownership  of,  other  roads  in  the  same  man- 
ner. The  statute  might  have  denied  to  such  subsidized  companies  the 
right  to  own  stock  in  a  non-subsidized,  or  in  any  other  company;  bat 
it  has  not.  So  the  statute  might,  in  advance  of  such  ownership,  andai  \ 
part  of  the  act  of  incorporation  of  such  non-subsidized  company,  have 
provided,  that  ownership  of  its  stock  by  a  subsidized  company  shoold 
subject  the  non-subsidized  company  to  a  liability,  to  have  the  compensa- 
tion for  its  services  for  the  United  States  retained  to  meet  obligations 
of  the  corporation  having  such  ownership;  but  it  has  not  done  so.  The 
claimant  corporation  has  a  right  to  make  transportation  contracts  and 
to  receive  the  agreed  compensation  therefor.  And  corporate  property 
and  rights,  created  and  existing  by  law.  cannot  be  divested  by  subee" 
quent  law.  Tlie  right  of  stockholders  to  buy  and  sell  stock  is  an  inci- 
dent of  property  whicli  cannot  be  divested.  And  as  control  and  owne^ 
ship  of  stock,  and  leases,  may  frecpiently  change,  it  would  be  difficulty 
if  not  impossible,  for  the  United  States  to  follow  the  changes  and  assert 
its  rights  accordingly.  It  seems  improbable  that  Congress  could  have 
intended  to  place  any  such  difficulty  in  the  way  of  the  policy  and  system 
of  accounting,  as  affecting  the  right  of  the  United  States  to  withhold 
compensation.  Certainly,  no  statute  has  given  any  indication  of  any 
such  intention. 

The  right  of  the  Union  Pacific  ll.iilway  Company  to  own  stock  in  the 
Utah  and  Xorthern  U.iilway  Company,  of  course,  can  only  exist  by  la^« 
Whether  such  right  exists,  does  not  now  seem  material.  The  former 
company  is  estoi)ped  froai  denying  its  ownership;  aiul,  if  the  United 
States  should  deny  it,  this  would  amount  to  a  denial  of  the  legality  ot 
the  ''control"  given  by  such  ownership,  and  would  not  in  any  degree 
impair,  if  it  would  not  strengthen,  the  right  of  the  Utah  and  Xorth- 
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ilvay  CompftDj  as  aa  independent  corporation  to  payment  for 
vices.  It  is  not  probable  that  the  subsidized  companies  could 
r  control  all  other  railways  in  the  Unite<l  States,  yet  the  |>o8si* 
»f  such  an  event  may  be  a  tettt  of  what  was  intended  by  Gon^fress 
subject  now  under  consideration.  And  it  is  utterly  incredible 
ingress  intended  to  give  authority  to  withhold  payment  for  all 
9  for  the  United  States  on  all  the  roadx  that  might  be  so  leased 
rolled,  or,  possibly,  even  owntMl  by  a  subsidized  company, 
be  urged  that  the  subsidized  companies  may  build  or  control 
kuLb  to  the  prejudice  of  business  on  the  subsidize<l  lines,  and  so 
the  security  of  the  United  States,  it  is  a  sulBcient  answer  to  say 
is  not  probable  that  a  company  will  destroy  its  own  business : 
a  policy  of  this  sort  should  be  attempted,  whatever  ])ower  t«^ 
it  has  been  reserved  to  Congress  can  then  be  exercised.  (See 
Ex.  Doc.  No.  87,  third  session,  40th  Gong.)  Anticipates!  but 
table  or  even  actual  danger  cannot  change  the  effect  of  statutes 
r  are  found  to  exist  in  clear  and  unambiguous  t4;rnis. 
iie  Court  of  Claims  in  Union  Pacific  liailway  Co.  r.  UnitiNl  States 
CI.,  ^3)  and  in  Central  Branch  Union  INicitic  liailroad  Co.  r. 
I  States  (Id,^  301)  held  that  eompunsation  should  be  paid  to  a  sub- 
i  company  for  services  on  a  i>art  of  its  roail  not  aided  by  subsidy 
and  for  services  on  a  Im^ed  line,  and  this  was  reganle^l  as  so  clrarl> 
t,  that,  although  the  cases  wen^  app«'iiled  to  the  Supreme  Court, 
peals  were  dismissed  witliout  a  hearing  by  dirtM*tion  of  the  Attor- 
sneral.  And  it  may  be  that  in  principle  thesi*  ({uchtioiis  had 
y  been  decidetl  by  the  Supreme  (Jourt.  (Tnitcd  States  r.  Kansa.s 
sRailway  Co.,  90  U.  S.,  A.'m;  KnitiMl  States  r.  Denver  Parilir  Kail- 
o.,  Jrf.,  460;  United  States  r.  Tnion  Paeilli;  Kailn)a<l  Co.,  \H  U.  S.. 
ttion PacitSc  Railroad  Co.  r.  Unittnl  States,  101  V. S., 0<ili.)  lUurv 
nras  no  necessity  for  the  Court  of  Claims  to  refer  to  section  r^jiH} 
Be\ised  Statutes,  wliich  had  aln»4idy  beru  declared  inoperatire. 
re  be  no  authority  to  withhohl  CM)iiii>cnsation  from  a  Icaneil  lint\  or 
tn  nnaide<l  iK)rtion  of  mad  ofcnH  by  a  subsidi/tMl  company,  it  is 
It  to  i>erceive  how  such  rompensation  can  In*  withlichl  from  an  in- 
dent company  ^^controUed^  by  a  l)on<l-subsidiz4Ml  4!ompany. 
Ihere  may  be  some  ground  for  holding  that  section  2  of  the  act  ot 
,  1878  (2t)  Stat.,  58),  was  reganlc<l  as  a  revision  of  tlic  whole  snb- 
xcept  the  provision  as  to  ''  live  p«»r  centum  of  net  earnings"  which 
lired  by  the  act  of  July  1,  1S02,  an<l  recogni/jMl  in  se<*.  4  of  said 
May  7,  1878)  of  section  5200  of  the  Revised  Statutes,  and  so  was 
iitute  for  the  matter  so  revised.  (Bisho)),  Written  Laws,  15S- 
Sedgwick,  Construction  Stat,  and  Const.  L..  IUuk)  This  view  may 
e  some  sup]>ort  from  the  fa<*t  that,  tin*  act  of  May  7,  1S7S,  creates 
dng  fund  of  one-half  of  *'thc  whole  amount  of  com)MMisati«»ii 
may,  from  time  to  time,  W  due  to  said  several  railroad  com]>anies« 
tively.''    The  act  of  March  :«,  lS7t>  (20  Stat.,  H'O),  ntftTs  to  section 
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5260  of  the  Kevised  Statutes,  but  this  may  be  by  reasoo  of  the  pro?i 
«ion  therein  as  to  *<ftve  per  centum  of  net  earnings,"  which  UDdoubtedlj 
remained  in  force.  But  it  is  not  intended  now  to  express  any  opinioi 
on  the  question  of  repeal.  As  repeals  by  implication  are  not  favored, 
it  seems  perhaps  more  consonant  with  principle  to  hold  that  this  section 
^5260)  is  not  repealed.  In  fact,  after  the  decision  in  the  United  States 
r.  Union  Pacific  Kailroad  Co.  (91  U.  S.,  78),  there  was  no  necessity  foi 
.such  repeal. 

8.  But,  if  section  52G()  of  the  Revised  Stfitutes  stood  alone  as  a  vaKd 
l^rovision  designed  to  require  the  Secretary  of  the  Treasury  as  to  the  bond- 
subsidized  companies  "to  withhold  all  payments  •  •  •  on  accoant 
of  freights  or  transportation  over  their  respective  roads  of  any  kind," 
it  could  not  include  the  Utah  and  Northern  Railway  Company,  for  said 
company  is  not  one  of  "  their  respective  roails  of  any  kind."  The  punc- 
tuation of  section  5260  is  different  from  that  of  the  act  of  March  3, 1873, 
from  which  said  section  was  taken.    This  act  says: 

**That  the  Secretary  of  the  Treasury  is  directed  to  withhold  all  pay- 
ments to  any  railroad  company  and  its  assigns,  on  account  of  freight* 
or  tran8i)ortation,  over  their  respective  roads,  of  any  kind,  to  the  amomrt 
of  payments  made,"  &c. 

In  strict  grammatical  construction,  in  accordance  with  this  puiictaa- 
tion,  the  words  "of  any  kind,"  would  refer  to  "freights  or  transporta- 
tion" as  well  as  to  "roads."  The  act  of  June  15,  I860  (14  Stat.,  66),  a« 
carried  into  section  5258  of  the  Revised  Statutes,  is  as  follows: 

"  Sec.  5258.  Every  railroad  company  in  the  United  States,  whose  road 
is  operated  by  steam,  its  successors  and  assigns,  is  hereby  autborixed 
to  carry  upon  and  over  its  roads,  boats,  bridges,  and  ferries,  all  passen- 
gers, troops,  Oocernmcnt  supplies^  maUn  J  freight^  and  property  on  their  ^^ 
from  any  State  to  another  State,  and  to  receive  comi)ensation  therefor, 
and  to  connect  with  roads  of  other  States  so  as  to  form  continuous  lines 
for  the  transportation  of  the  same  to  the  place  of  destination.  But  this 
section  shall  not  affect  any  stipulation  between  the  Government  of  the 
United  States  and  any  railroad  company  lor  transportiition  or  fares 
without  comi)ensation,  nor  inipair  or  change  the  conditions  imposed  by 
the  terms  of  any  act  granting  lands  to  any  such  company  to  aid  iu  the 
construction  of  its  road,  nor  shall  it  be  construed  to  authorize  aoy  rail- 
road company  to  build  any  new  road  or  connection  with  any  other  raid 
without  authority  from  the  State  in  which  such  railroad  or  conuection 
may  be  proi)osed.  And  Congress  may  at  any  time  alter,  amend,  ori^ 
peal  this  section." 

Section  5260  of  the  Revised  Statutes,  which  follows  section  5258,  with 
but  one  section  intervening,  comprehends  the  expression — "all  passen- 
gers, troops,  (Jovernment  supplies,  mails,  freight,  and  property" — of  the 
latter  section  by  using  the  words  "freights  or  transportation  •  •  • 
of  any  kind.^  Whether  the  words,  "  of  any  kind,''  apply  to  railroaiif 
may  not  be  so  certain.  The  bond-subsidized  companies  have  but  oneii^ 
of  road,  and  the  expression  "of  any  kind,"  as  applied  to  the  roads,  woaM 
^eein  to  bo  nnnecessary  and  inapplicable,  in  any  event.  (See  Opinion  of 
Ji  tty-GenU  Williams,  of  May  8,  X^IW,  \40\>.  M\,^^\\,,*140  •,  and  compart 
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emd  9258,  Bev.  Stat)  The  words,  '<of  any  kind,^  clearly  da 
IS  apply  to  anjf  kind  of  ownerghip,  as  to  ^*  leased ^  roadrt.  The 
if  the  otmerMhip  is  fixed  by  the  expresHioii,  ^*  their  respective 
plyiug  absolute  ownership.  There  is  no  absolute  ownership 
h  and  Northern  Railway  by  any  lN>n<l-siib8idised  company.  It 
indent  corporation ;  the  contract  for  mail  ser^'ice  was  ma4lc 
leaathorised  mode(nnion  Pacific  Itailroad Co.  r.  L^nited  Staten 
S62) ;  the  proper  auditor  hascertifie<l  an  account  for  services 
y  it ;  the  le|pd  title  and  ri[;ht  of  action  in  the  claim  for  serv- 
it;  in  an  action  in  the  Court  of  Claims  for  such  Acrvices  it 
^he  proper  plaintiff;  no  statute  has  trauHferretl  itn  rif^ht  of 
ny  other  corporation )  and,  as  it  claims  in  itn  own  right  and 
wn  charter  authority,  it  is  difficult  to  pen*<'ivo  how  any  ntat- 
livest  it  of  it$  lawftil  right 

ing'fhnd  act  of  May  7, 1878  (20  Stat.,  5(»,  57, 58),  known  as  tlit^ 
I  act,"  contains  a  preamble  reciting  i^nd  nuhuldized  companies 
nd  then,  in  section  1,  declares  wliat  mIihII  be  net  earnings  pri» 
1  the  acts  of  July  1, 1802,  and  July  2, 1804,  and  ameudM  the  lar- 
respect  of  what  shall  be  dceme^l  net  earnings.     It  then  pm- 

That  the  whole  amonnt  of  couipensatioii  which  may,  from  tim«- 
due  to  Maid  iereral  railroad  (vmpanicM  rt'spcM'tively  ft>r  serv 
ed  for  the  Government  Hhall  1h*  retained  t)y  the  Tiiited  Stiiter^. 
ereof  to  l)e  presently  applied  to  tlie  liquidation  of  the  iuti*n'>r 
y  be  paid  by  the  United  States  ii|>oii  the  bonds  ro  jssiumI  h\ 
»id,  to  each  of  said  eorporatii^ns  .severally,  and  the  other  hall 
be  turned  into  the  Hinking-fiuid  hereinafter  provided,  f<»r  t1i<* 
n  mentioneil." 

ireme  Conrt  has  sustained  tin*  validity  of  this  act  of  May  7. 
ing- Fund  cases,  1M>  I  J,  S.,  7(H);  t'iiite<l  States  r.  Denver  Pa- 
ly  Co.,  Jrf.,  402 ;  Union  Paeilir  i{ailroa<l  Co.  r.  Tnited  States. 
ft02). 

veral  railroad  companies*"  mentioned  in  this  se<'tion  <2)  an* 
ly  the  snbsidized  companies  nientione<l  in  the  preamble 
s  are  the  companies  to  which  tlu'se  aets  apply.  The  prior 
of  the  act  of  May  7,1878,  rehite  exclusively  to  such  companies* 
action  (2)  is  to  be  eonstnuMl  by  its  own  terms,  and  upon  tin* 
tcitur  h  Bociis, 

n  Patrific  Kailway  Co.  r,  tlie  t'nited  States  (10  Ct.  (M.,  :C»ih. 
>f  Claims,  referring  to  section  2  of  the  act  of  May  7,  1S7S  (2t> 
said  that  "the  'several  [railroad]  com]»anies*  referred  to  in 
>n  cannot  be  c«msidered  to  be  any  other  than  the  com)>anies 
leact,  in  its  terms,  ap]>lies.**  It  is  certainly  safe  to  say  that 
al  railroad  companies*"  can  only  be  thosi^  to  which  the  act  in 
}j  reasonable  inference,  must  necessarily  apply.  The  Utah 
lem  Railway  Company  is  not  named  in  this  act,  nor  is  it 
iierein  by  any  reasonublo  im'oivnao,  and,  hence,  the.  wet  Aws 
o  sa/tl  company. 


20f)  First  Comptroller's  Office^  Treasury  Department, 

The  Supreme  Court  has  decided  that  the  contract  in  the  acts  of  July 
1, 1862^  and  July  2, 1864,  as  to  compensation  for  transportation  and  5  pet 
cent,  of  net  earnings,  did  not  extend  to  any  portion  of  road  not  aided 
with  subsidy  bonds.  Whether  an  act  requiring  earnings  on  such  on* 
aided  portion,  or  on  leased  or  controlled  lines,  to  bo  invested  in  a  sinking- 
fund  would  be  valid,  has  not  been  in  terms  directly  decided.  There  are 
cases  which  perhaps  might  seem  to  favor  the  view,  that  Congress  may 
even  change  the  contract  arising  under  the  act«  of  July  1,  1862,  and 
July  2,  1864,  so  as  to  require  payment  of  interest  on  subsidy  bonds 
before  the  time  for  payment  required  by  said  acts — the  final  maturity  <rf 
the  bonds.  (House  Mis.  Doc.  No.  16,  3d  sess.,  41st  Cong.,  January  4, 
1871 ;  House  Rep.  No.  440,  Ist  sess.,  44th  Congress,  from  Judiduy 
Committee,  April  25,  1876.)  But  the  Supreme  Court  has  determined 
otherwise.  As  to  the  companies  and  roads  covered  by  the  act  of  May 
7, 1878  (20  Stut,  o(y)j  the  constitutional  validity  of  which  act  has  been 
affirmed  by  the  Supreme  Court,  the  right  does  exist  to  retain  all  com- 
pensation, and  this  right  will  be  exercised  accordingly.  But  it  is  clear 
that  none  of  the  acts  apply  to  earnings  due  to  independent  railway  com- 
panies, in  no  way  aided  by  subsidy  bonds,  and  not  owned  by  a^  subsi- 
dized company. 

The  act  of  March  3,  1879  (20  Stat.,  420),  provides : 

"That  for  the  proper  adjustment  of  the  accounts  of  the  Union  Pacific, 
Central  Pacific,  Kansas  Pacific,  Western  Pacific,  and  Sioux  City  and 
Pacific  Railroad  Companies,  respectively,  for  services  which  have  been 
or  may  be  hereafter  performed  for  the  government  for  transportation  of 
the  Army  and  transportation  of  the  mails,  the  Secretary  of  the  Treasury 
is  Jiereby  authorized  to  make  such  entries  ui)on  the  books  of  the  de- 
partment as  will  carry  to  the  credit  of  said  companies  the  amounts  so 
<?arnod  or  to  be  earned  by  them  during  each  fiscal  year  and  withheld 
under  the  provisions  of  section  fifty-two  hundred  and  sixty  of  the  Re- 
vised Statutes  and  of  the  act  of  Congress  approved  May  seventh,  eighteen 
hundred  and  seventy -eight:  Provided^  That  this  shall  not  authorize  the 
expenditure  of  any  money  from  the  Treasury  nor  change  the  method 
now  provided  by  law  for  the  auditing  of  such  claims  against  the  Gov- 
ernment: Provided  further^  That  this  paragraph  shall  not  be  so  con- 
strued as  to  be  a  disposition  of  any  moneys  due  or  to  become  due  to  oi 
from  said  companies,  respectively,  or  to,  in  anj'  way,  alfect  their  right* 
or  duties  or  the  rights  of  the  United  States,  under  existing  laws,  it  beiDj 
only  intended  hereby  to  enable  the  proper  aecounting  officers  to  st^^' 
on  the  books  of  the  Treasury  the  accounts  between  the  Government  a^ 
said  companies  respectively." 

This  inaugurates  a  system  of  book-keeping  for  the  purpose  ther<?' 
mentioned,  and  clearly  applies  only  to  the  companies  named  ther^^ 
It  cannot  by  any  construction  be  applied  to  the  Utah  and  Norths 
Railway  Company.  It  expressly  refers  to  compensation  "withh^ 
under  the  provisions  of  section  fifty-two  hundred  and  sixty  of  ^' 
Revised  Statutes  and  of  the  act  of  Congress  sipproved  Maysevecm^ 
eighteen  hundred  and  seventy-eight"  and  to  the  "rights  [of  the  c^>^ 
parties  therein  named]    •    •     •    under  existing  laws."   It  thus  ad(Fp 
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t  prior  statates  aooordiDg  to  their  joiut  effe(*t  and  the  coDifttniction 

dj  plaoed  upou  tbem.    It  is  a  lefnslAtive  construction  of  all  the 

acts,  and  treats  them  as  only  applying  to  roads  aided  by  8al)8idy 

8. 

ne  of  the  acts  mentioned  impose  duties  on,  or  give  authority  to, 
eeretary  of  the  Treasury  to  withhold  payments,  and  to  make  en* 
ipon  the  books  of  the  Department  to  carry  to  the  credit  of  rail  vay 
suiies  amounts  earned  and  withheld.  But  these  do  not,  nor  does 
ther  act,  reiieal  any  law  giving  authority  to  accounting  officers  in 
OD  to  accounts  for  services  of  railway  companies.  This  is  dear 
the  principle  that  repeals  by  implication  are  not  favonnl.  ( McCool 
lith,  1  Black,  459;  United  States  v.  Taylor,  104  U.  S.,  216.) 
8  not  intended  to  decide  any  question  beyond  that  presented  by 
*aeta  of  this  case.  See  opinion  of  Attorney- General  I>evens,  of 
11, 1880(16  Op.  Att.-Gen.,ril6;  1  Lawrence  Compt.  De<*.,  2d.  ed., 
^ndix,  ch.  I,  439). 

e  daiinant  is  entitled  to  payment.  The  Auditor  of  the  Treasury 
le  Post-Office  Department  erre<l  in  refusing  t4>  certify  a  balance 
le  and  payable  to  the  claimant. 

it  accordingly  ordered^  adjudged^  and  considered^  that  the  action  of 
Auditor  is  affirmed  so  far  as  said  Au<litor  found  to  \h^  duo  to  the 
lant  the  sum  of  $2,016.28;  and  that  bin  iu^tion  in  c^^rtifying  the 
)  to  the  Register  of  the  Treasury  under  the  act  of  March*  3,  187*J, 
versed. 

%d  it  i»  further  ordered,  adjudged,  and  rortitled,  that  tliere  is  dn«* 
le  claimant  from  the  United  States  said  sum  of  d2,01<».2H,  for  which 
said  Auditor  is  directed  to  certify  a  balance  <lue,  to  t)e  paid  by  the 
wt  warrant  of  the  Postmaster-General  in  pursuanct^  <»f  law.* 

REASCBT  Department, 
First  Comptroller's  Office^  May  24, 18S:i. 

TbefoUowing  waa  fiiroitihfHl  hy  th«*  .S^'fn'tary  of  thr  Int<*rior: 
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riif  »rtt  Hlfort  to  s«'«:iirf  To  tin*  I'liitfil  .StiiTt'ii  iiiilt<riuiil  v  at'.iiii'it  Iohs*  hv  rt*;i<«<iii  ut 
Lt-irMie  of -tiilisidv  ImmkIh  iu  aiil  nf  th»*  I'liioii  l';irilir  ami  Ci'iitr.il  i'ariiir  Kailroinl 
Coitipiiiii's  \v:i!>t  inaiit*  \*\  Mr.  Li'twii'iii***.  wlm.  in  'lit*  II'hihi*  ni  ltt'|in">t'iit:i1ivi"«  on  tlir 
,V!. nf  .la'iiiary,  l-^r».  intr<Mlui'<'ii  :•  K'NiilutiiMi  :i-  r«tll«i'.v«i : 

"l'.($ohni.  That  tho  •linliiiurv  <'oniiiiiiti«*  I**-,  iiinl  an-  Im'Ii-Iiv.  ifi^tinitnl  m  ini|iiiri< 
Tjiar  ii';;ij!Jatiuii.  if  aiiv,  niav  li«*  n<MT?».H;irv.  iii^l.  :i!mI  ihhimt  !•»  simiih-  iiiili'iimitr  to 
U  I  iii;«Ml  Stait'S  f«ir  :i«I\aii('i*.s  iif  inltTi'M  iiaul  ami  in  lie  |i:i:il  l>v  tin'  'l'rra'<iirv  I't*- 
larfjiit-rr  ou  ai'i.-i*nnT  of  Nnli«»iily  ImmwIm  i»isn»*«l  !*•  ih.-  s«'v«'i:i|  Nn-t-alli-tt  I'aiiiif  K*:iili(MiI 
t'>i:i;),'tiiit-r*,  anil  to  s**i'iiri'  in<iiMnnit>  :i:!iiin.<4t  iialiilitx  to  pay  tin'  piini'lpal  nf  Niich 
i''!i'l!i.v)thiT  li\  n.'tjiiirtn;;  thi-i'i«*ati«>n  of-inkin*:  tMii«lNor'*ihrr\viHf,  a- may  Im-  pni|ii'r: 
Uii:  Tiir  C<»niiniTl«'r  report  !•>  Iiill  or  otlii-i  w  i>>i-." 

lijii  ri."«oIiitioii  was  >ii]ipni'ti  il  in  a  lirii'f  Np<*i*i  li  l)\  Mi.  I..i\^  H'Mi*-.  :ihtl  was  aiiii]iTtMl 
ilf»i.^'r».^ii>nal  Ki-iiinl.  vol.  1.  ])ait  1,  jip.  **{'C:\.  'J*; I.  Nt  -i--*.i.iri  tltli  ('•»!i;;ri*-*.  mnl  vol. 
4. jifliT  .',  pjj.  44.V^-lliM.  Ami  ;*<■•■  nnii«.r  prorfi-itin:^^  .lii!\  'J'..  l«-7«'..  Cnin:.  K'i-i"or«l. 
i""!.  4.  jiart  .'•.  p.  i*«71). 

lii  ]>iir>(n:imrtr  iif  ilit.^  r«-so1iitinii  Mr.  Lawri'in'c.  fn)iM  tin*  •linlii-iarx  i 'iMinniitrr,  rc- 
p-.-rtril  Hou«**  bill  Xo.  :»*IT'J  tii  >«M.'iin'  lmli'nnijt>  »•»  lln-  I  iirird  Siai«">,  nn  \\lii«li  In.- 
Iiia4c  .III  fla'i tola t<:  rrpiirt  Ajuil  '1'*^  l~T»iiN'i.  \\i),  Ut  •^f*>m:j  l'«»rty  hnirfli  ('-nmn'if ;. 
kill]  on  tiiH  Mil  Hon.  Kppa  Iliinton.  Iliiii.  Kimik  II.  ll:iiil.  Mr.  Law  ri-M>c.  .im|  iitlifr<< 
nj.i'l'- ■'Iu'vtliis  «!!  tli«-  H«»n.-i"  .Iriiii- 1 1.  .Inly  Ti.  ami  .1  illy  7.  l-7»).  ■.  * '•m'.:i«— -uhi  li  K'lworil. 
V..:.  I.  parr  :».  pp.  :C'.>t».:i-n.  \\.Vi-\\.\\,  41.VJ-n.Vi,  44:.:«-nti:..  j  Knnm-m  <iHin'M'l-- 
Hi'ii.  Willirini  M.  Kvarts  lli>n.  Lyman  'rnimlnill,  ami  hiImtm,  wiio  HiilimittiMl  a1*li)  .'ir- 
gnnieiit.*  bffi»r»*  thr  .Imliciary  Conunitti'f  in  oppo'*irioii  tutli"  lull  -  \vi-i><  fnipln\r«l  for 
tbf  railii»acl  Lontpani««.  and  it  \va.<«  in  )>art  in  answer  to  tlnvsi'  nn  4|nrNt  ji)ti<«  uf  rt»itr«ti- 
tntinnal  iaw  that   ihr  import  afiirfsai<l  wan  nta<l<-.     'I'Ih-  tiill   lin.iliy  pa<«<4i'i|   rhi*  llmiNr 

**1"  Rrpri^-ii'ntativi-**  with  only  nim*  nf';;ativi'  viHi-?..  hnt  -^n  laN*  in  tli m^Iji'i  that  tin* 

N-Tiiit4- fijnlii  ni>T  «-on«'iil»'r  ii  :  :iu«!  tin*  la-i  ^i'««,ii»n  nf  iln-  I'm  l> -fMni  th  ( 'iiii^jr''.-*.^  wa^- 
?*'njii(ii  «u.'rnpi»'<l  Willi  tin*  <-i»h!io\  iTtt'l  •jin'-'iMn-i  i;iii\\in^  unl  ^*\  I'n'  rii'^i<hMiti:ti 
^ie« 'i.iin.  ami  so  mnth  int<'rruj)ti'il  \*\  th*-  I-ii«M-inral  l'<>mmi<«siiin.  whiili  hnal!\  4ii*i-;<h-ii 
^:.'- rt-».iut  1^i  the  ciecrjiin.  that  i.«i  aitnm  w  a^s  takt-n  nn  fin-  iii!l.  i  Im*  a«l  i>I  May  7. 
1*7"  'jl'  .^ta'..  .'•♦'i  I.  >.ilis<-«|iii-nt  iv  liitann- a  law,  anil,  ir  i-  pr-'-^inn-iI.  ^r«\\  mit  nf  tb«' 
fuf-a*  II- jiri'viniinly  intioilm-i-d  an<l  lin'  •li.'*i  ii'.^nni  tin  I'-rin.  'Ilii-  hiil,  \\|ii<|i  n  >\\h 
^T:l!■l■••  ht-i-;i:ii»-  i liis  a' t.  ^\  a**  inr  Mnini'rd  in  iln-  >i-nari- l>>  linn.  Alh-n(f  I'Imh  inan.  .Inl,\ 
1-.  ii^ri.  ftml  was  a'-c'Mnpann-M  hy  a  r»*]MH!  ■.  Ni».  I.'»'.».  Ni  -r-.'*ii»n  I'.nrx  ri»:iirii  fmi- 
jrr«:!«.*i  uii'lt-r  )n*«trm'tii»n'«  nf  a  rf<«ulntion  ni' tin- .^t-iiari- .i4l'»pti  li  .l.iiiiiai>  *■.  X^",**.  wiiiili 
rtjHjri.  at't<:r  prt'vmtin:;  anili»»riii»*H  in  siippni  t  nf  ili»»  ■■-.'I'ii  ii  at  iimalir  \  ni'  \  Ii.-  jm  .i-^rirr, 

■"M.iny  lii-risions  ot"  tIh'  St.iN-  iniiit.'<  minh'  ■**'  ifH-Mi-'l  i«i.  to  I  In-  "njiinr  i-ili-i:.  i»iii  -i 
1^  nj  ill  r:«*^sarv  t^i  riti- lhi*ni  ln-r«-.     A  nninlw*!  •<{'  tln-iii  aii- r-iiil  in  hNpnrf  N«».  4|i»jhy 
Mr.  Liwr-nrf  ]  i»f  l  li»'  ('onmnttiM*  «in  t  In   .J  u«l'i  iiry  oi  t  In*  llin;-.--  ni  lf>-pit-si-iilar  i  vi-«  ai 
Til**  iiu-»ii:l    M'--iiiri.     Viinr  ••■Mnmii!i-«*  wnrilil   al-«o   ii-tii  i«>  iIik    i«|nir     ini    iii;ri\   nn 
{H'nHnt  anil  valna!i|(*  X:\*'\^  :iinl  l.il»l«"*  ri'lann:;  lo  fin-  >'ihji"i  :  nti'li-r  •■■•M^i'l'Tai  nm." 

A**i:niin;;  that  th*-  ••-inkiim-rnnir"  i"*  aih"|iiMl«-  ti»  -".rrMn-  iln*  iilip.  i  \\\\  whirli  it 
'i' iiiiHrHlnl,  it  i"*  •"•tlmatiMJ  that  it  will  imlrninifv  tin-  Tniti'il  ^laif^  a^aiii'^l  a  li.i- 
l»iiily  uiAl,',i».iMh».iMh».  ami  -:a\r  Thifsimi  tn  tin*  pnMir  al  lar::i',  >it  I|imi..«i-  V.\.  |>ih-. 
^o.  1:7.  :J,J  sfr'MsnMi  4<*ifli  l'Mii;;r»-«'.  i'l  iirn^ar.v   I't.  1--I.  ■ 

The  liili  oriiiinallv  intniilmTil  l»\  Si-nalor  Thnmian  was  ninrii  nn)ir  rmnpri'hi'n-^ivi' 
tluii  th«  (Hit;  wliii-h  liinilly  lMri-ain«*  a  law.  Iln*  pioviMiiHin  of  lin»  (ni>;inal  lull  an"  ih** 
WriM  in  Sen  at  «•  K»*porT  No.  4.V,»,  .Inly  1*J.  l-7<i.  Nr  w.?.iiin,  lltli  ( ■|in;;rt".'H.  IIh'  fffhirnry 
*f'Ai^,  as  e«»nii»ar»-«l  with  thr  hill  iniriMim-i-ii  li\  Mr.  La\M«-Mi  •■  i  m-i-  Cum-j.  h'i>«-i»r«l.  vol. 
^■I»rt4,p.  'SIW),  ami  with  ih*-  hill  a?*  jjassnl  m  ijn-  act  «»t  .Ma>  7,  l-^T-  "J"'  >.al.,  ,'»♦>>, 
Buy  be  worthy  of  c.'i>n«i<lf  rat  ion.  If  wonM  MM-m  ihat  tin*  a«t.  whi«h  iMMann*  a  law 
lUy  7.  l-7"j.  Is  hj-w  roniprrln-nsivr  than  «'ithi-i  nf  ihr  oriiiinal  hills.  Ami  in  virw  of 
niMiuir  roiiilitionH  the  ex)M'(Iifn('\  of  nn»ii-  i-lhi-lrnl  pr«tvi'«iiin<«  tn  imli-niMif^  thi< 
^aiW  Staten  may  iK^rhap-^  Im-  <ii*fiin*J  worthy  o/'iii/isiiJf>raf  ion  l»y  ron^jVi-r^H.     ^^'o  \«v- 
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ter  of  the  Secretary  of  the  Interior  to  tlio  Speaker  of  the  House  of  Representatir 
(Houae  Ex.  Doc.  No.  87,  3d  session  Forty-sixth  Congress),  in  which  it  is  said — 

"That,  while  the  amount  of  the  5  per  cent,  of  net  earnings  of  the  Union  Pacific  b 
steadily  increased  wince  1874,  that  of  the  Central  Pacific  has  nearly  assteadilydecrea&« 
This  is  owing  i)artly  to  the  ifjK^t  that  the  average  number  of  miles  of  road  operated 
the  Central  Pacific  has  been  increased  from  year  to  year,  while  that  of  the  Un. 
Pacific  has  not  been  increased,  but  more  particularly  by  diversion  of  business  frr 
the  subsidized  road  to  leased  linos,  which  leased  lines  are  principally  owned  by 
owners  of  the  Central  Pacific,  who  are  jiaid  high  rentals  therefor,  and  by  a  conseqis< 
reduction  of  the  percentage  of  subsidized  miles  of  road  to  the  mileage  of  all  roci 
operated,  uium  which  percentage  a  j/ro  rata  division  of  local  business  has  chiefly  t^j 
based." 

All  these  measures  were  preceded  by  a  report  made  to  the  House  of  liepresentativ 
by  Mr.  Lawrence,  from  the  Committee  on  Appropriations,  January  4, 1871,  and  hein 
House  Miscellaneous  Document  No.  16,  3d  session  Forty-first  Congress,  to  acoom 
pany  House  bill  No.  2437.  This  contains  some  information  which  may  be  of  interest 
as  constituting  a  part  of  the  history  of  Congressional  action  and  legislation  npoi 
these  subjects. 

The  following  is  inserted  for  information : 

Department  of  Justice, 
Washington^  February  6, 1883. 
The  Secretary  of  the  Treasury: 

Sir:  After  considering  the  papers  inclosed  in  yours  of  the  3d  instant,  I  understand 
them  to  present  the  question  whether  sections  5*260  and  5261  of  the  Revised  StatatM 
mean  that  previously  to  any  payment  of  the  accounts  therein  roeutionc<l  they  muri 
be  sanctioned  by  judgments  in  the  Court  of  Claims,  &c.,  toties  quoiie*  they  arise,  d 
only  that  previous  to  such  payment  the  rule  of  right  therea)>oul>s  must  have  been  ai* 
certained  by  such  judgment. 

The  claim  which  the  above  legislation  instructed  the  officers  of  the  United  Statodta 
assert,  and  invited  the  companies  to  resist  by  suit,  was,  that  money  due  by  the  United 
States  for  freight  and  transportation  over  the  railroads  of  companies  to  which  thej 
had  issued  bonds  should  be  withheld  and  apjdied  to  the  satisfaction  of  interest,  &e^ 
instead  of  being  paid  over.  What  the  courts  could  do  under  the  circumstances  waste 
ascertain  the  law  arising  under  such  facts  as  might  be  submitted  to  them  for  consider* 
tion.  When  that  law  should  be  once  asciTtaiued,  it  would  in  the  usual  course  of  thingi 
become  the  rule  for  all  such  facts,  whenever  they  might  arise ;  meaning  by  *'  such  facta," 
fact«  of  the  same  character— facts  es.seutially  the  same.  In  onlinary  cases  litiganti 
acquiesce  in  one  such  solemn  decision.  In  exceptional  cases,  however,  they  litigate  Uw 
question  again.  Hut  it  is  exceedingly  iniprobalde  that  the  legislature  intended  by  the 
words  of  this  provi8it>n  to  convey  a  doubt  whether  the  courjs  and  the  Treasnrj'  Depart* 
ment,  resj»ectively,  could  in  this  matter  suthciently  perform  their  ordinary  funclion§— 
the  former  in  laying  down  and  tln^  latter  in  applying  a  working-rule  for  the  a(yiwt' 
ment  and  satisfaction  of  these  accounts. 

Upon  the  contrary  it  is  to  be  presuim-d  that  they  intendi'd  to  direct  litigation  under 
the  ordinary  conditions,  and  with  the  ordinary  results,  so  that  when  the  law  shonld 
be  made  plain  by  a  solemn  judgment  it  should  for  all  facts  identical  in  character  be- 
come a  rule  of  action  for  the  United  States  to  the  same  extent  that  it  would  have 
been  for  a  private  citizen. 

The  direction  therefore  to  the  Secretary  is  to  pay  no  such  money  until  he  shall  have 
ascertained  the  mind  of  the  Court  of  Claims  and  Su]»renie  Court  in  the  way  that 
other  ])rudent  litigants  do.  There  is  no  api)earance  of  an  intention  to  sulwtitnte 
the  courts  of  the  Treasury  as  a  machinery  for  ascertaining  and  paying  debts,  th« 
law  abcmt  which  shall  have  already  been  established  by  Judgment  obt^iined.  in  the  waj 
directed,  since  the  passage  of  the  statute. 

If  tin;  Secretary  of  the  Treasury  were  dissatisfied  with  the  rule  laid  down  by  th< 
court  upon  one  trial  he  might,  no  doubt,  have  another  case  made  up  and  rearjjned 
but  it  is  not  intended  that  money  shall  never  be  paid  except  the  courts  shall  ag*^^ 
have  laid  down  the  law  upon  a  certain  statement  of  facts,  no  matter  how  often  the 
may  have  done  so  before. 

Wln'ther  in  a  new  case  the  circumstances  are  essentially  the  same  as  in  one  alreao 
satisfactorily  determined  will  be  for  the  Secretary  to  say.  If  he  lind  that  they  are,  ^ 
will  ]>roceed  to  execute  the  previous  a(ljudicti<m ;  if  he  is  not  satisiied  i\s  to  thie  ^ 
will  be  governed  by  the  direction  in  the  statute,  and  reciuire  the  matter  to  l>edett* 
mined. 

I  therefore  understand  the  expression  "  is  directed  to  withhold  all  payments^ 
section  5260,  to  refer,  in  the  first  place,  to  the  payments  due  to  such  companies  at  tJ 
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tine  of  the  pMMipe  of  the  act,  hut,  no  doubt,  to  iiicliifle  abio,  equitably,  all  paymenta 
^emfterof  like  aoit,  the  principled  ^^orirniDK  which  Hhall  not  previouHly  have  been 
KcrUined  by  the  Court  of  Claima,  or  upon  appeal  by  the  Supreme  Court. 
Very  respectfolly,  your  obedient  Hervant, 

8.  F.  PHILLIPS, 

I  eooear  in  the  above  opinion. 

HRKW8TER, 
.  J  ttornejf'  HenrraL 

m 

After  the  foregoing  decision  of  the  First  Comptroller  waa  rff*n«b»red.  the  Sooretary  of 
e  TreaAory  isaned  the  following : 

[Circular.  1 

tA\8POKTATIOX  SERVICES  PERtY)RMED   h\  PACIFIC  RAILROAD   COM- 

PAXIES. 

^wa.  _        ^  TuKAdrRY  Ukpartmrstt, 

liSSJ^QItofc"' )  n'a»hinglim,  IK  C,  June  27,  1»RJ. 

Tie  following  deciaiou  of  the  Fimt  Comptroller  of  the  Tn^aMiiry,  in  relation  U\  with- 
ding  payments  ftom  the  Paeitic  Railrcuwl  CouipnuieH  Tor  tnini«)Hirt:itt(iii  Moi^-irOH 
farmefl  for  the  Govemment,  is  publlHlie^l  for  the  information  and  irni<lnnce  of  all 
icemed. 

Then  follows  the  decision  of  the  First  Comptroller  a**  oriKtuaily  prepareil,  and 

irh  is  fonnd  somewhat  revised  in  the  text  alnive.] 

D  aecordanre  with  the  almve  decision,  the  proviMionM  cif  Circular  No.  16H  of  H71> 
t  Circular  No.  55  of  l^dU^are  modified  w>  as  t«t  permit  nay  men  tn  to  l>e  matle  for  trans* 
lation  services  performe«l  ft»r  any  Department  of  tlie  Ctuvermnent  over  Hurh  fMir^ 
»  of  the  several  Pacific  RaiIma<lM  as  have  not  l>e«*n  built  by  tlie  aid  of  (joveniment 
ida;  and  no  payments  shall  lie  withheld  fn»m  eithiT  of  H:iid  niilniadM,  exeept  for 
rices  performed  for  the  Government  ov«>r  the  siil»<«idt/.«*d  i»r  aideil  imrtion.H  tlienM>f. 
Vkmevtr  praciieabU  and  more  ecvNOiftiVyi/  to  do  no,  it  in  denirahh  that  HkipmrHtu  of  fror- 
nemt  frtighi  be  wtade  Offr  railnumU  which  harr  n-4v'irrd  aid  in  iMnds  or  landn  fntm  the 
ilal  Siaie»;  and  to  that  end  alt  ojHt-ern  nhippimj  nuvh  frt'iijht  nUonld  i*prriftf  thr  jHtrticnlar 
tf  iy  whU-k  the  name  in  to  hi!  irannportf^l. 

'o  Insure  unifonnity  in  the  Hi'ttlcnient  ot'  :uM'oiiiit-«  for  M^rvicfs  s'l  rf'iiil«*n*d.  tho  fol- 
ioj;  table,  compiled  front  fh<*  iniMi^hiNl  report  of  th**  riittrd  Staffs  CoiiiiniHHiimi'r 
Railroadi(,showin;{  the  nnnibtir  of  niilf.t  of  «'Ui*h  r:i«-it]t'  R:iilroail  whii'li  1ms  Immmi 
edbythe  ifisue  of  United  Sraten  lionds.  is  ptiliJi.Hlii'il  for  the  ;;iiidaMi  r  of  tli«' ur- 
inting  officers : 

lion  Pacific  Railway  Company : 

Council  BlntfH,  Iowa,  tn  i)*cdiMi,  IJt.-ili  <  in.iin  linnt  1.0:{:i.  :>4si  mile.s. 

Kansas  City,  MisHonri,  to.'flMth  niil«*-p(ist  (KansuM  division)..  :V.M                ** 

■ntial  Pacific  Rai]r«»ad  Company : 

Ogilen  Station.  Utah,  to  Sarraniento,  C-alifornia  vtnaiu  lino  ..  Tl^J. (it        ** 

Bri|(hton,  California,  to  Lathrop,  (.-alifornin  rWi«Ht«Tn  Pacitie.  Til. *J1        '* 

Lathmp,  Califoniia.  to  Trney.  California                -            •*  lUK*        " 

Tracy,  California,  to  Nile**.  rHJit'oniia                     "            **  41.. Vi 

NileH,  California,  to  San  .Jo^'.  Calit'oinia                 "             "  17.  .'»4 

5<«xCity  and  Paritir  Railroad  (*iimpMny  : 

Sionx  City,  Iowa,  to  California  .fnnetion.  Towa «»!».  7.'i 

Ctlifomia  Jinu'tion,  Iowa,  to  Fn'nioiit.  Nohraska :i*J.  0,»        *» 

^tal Branch  L'nion  Pacific  Rai!n»ail  Company: 

Atcliiiiou.Kans.iH,  ti»  Watery i IN*.  Kansas liM».            ** 

(HAS.  ,F.  fol<;kk. 

Stt'ntary, 


t. 


•  • 


44 


214  First  Comptroller's  Office^  Treasury  Department. 


IN  THE  MATTER  OF  THE  RIGHTS  OF  THE  PACIFIC  RAILROAD  COMPANIES 
IN  RELATION  TO  COMPENSATION  FOR  TRAN8P0RTATI0N-SERVICK 
RENDERED  FOR  THE  GOVERNMENT.— PACIFIC  RAILROAD  CASE. 


I.  Upon  a  cousiderution  of  the  act«  of  Congress  relating  to  the  bond-subsidized  Paci£o 
railroad  companies  and  of  tbe  judicial  decisions  pertaining  thereto,  the  follow* 
ing  points  may  bo  regarded  as  decided,  viz  : 

I.  The  act  of  March  3,  1873  (17  Stat.,  508,  sec.  2),  as  carried  into  sections  5260  and 

5261  of  the  Revised  Statutes  was  not  intended  to  repeal  either  (1)  thoee  provisioiu 
of  the  acts  of  July  1,  1862  (12  Stat  ,  492,  493,  sees.  5  and  6),  and  July  2, 1864 
(13  Stat.,  359,  sec.  5),  which  declare  ^'that  only  one-half  of  the  compensatJOB 
for  services  rendered  for  the  Government  [on  the  railroads  mentioned  in  saidacti 
which  were  aided  by  subsidy  bonds]  *  •  *  shall  be  required  to  be  applied  to 
the  payment  of  the  bonds,"  and  to  the  re-imbursement  of  the  interest  paid 
thereon  by  the  United  States,  or  (2)  those  provisions  which  give  to  said  companiM 
the  right  to  payment  of  the  other  half  of  such  compensation. 
2*  The  United  States  cannot  by  legislation  compel  any  of  said  bond-subsidized  com* 
pauies  to  discharge  its  obligations  in  respect  of  the  subsidy  bonds  otherwiae 
than  according  to  the  terms  of  the  contract  created  by  said  acts  of  July  1, 18(32^ 
and  July  2,  1864,  between  the  United  States  and  said  corporations  respectively. 

3.  Congress  did  not  intend  by  the  act  of  March  3,  1873  (17  Stat.,  508,  sec.  2),  to  im- 

pose any  restriction  on  the  power  of  the  proper  executive  officers  to  pay  said 
railroad  companies  the  compensation  due  to  them  for  transportation-servicei 
rendered  for  the  Government,  after  the  right  to  payment  thereof  had  been  dis- 
tinctly determined  by  judicial  decision,  and  when  the  proper  appropriation  ex- 
isted from  which  payineut  couhl  be  made. 

4.  The  United  States  cannot  by  legislation  impose  any  valid  prohibition  on  snchpay- 

meiits  from  appropriations  applicable  thereto,  if  no  other  mode  of  payment  be 
provided. 

5.  The  Constitution  is  a  law,  the  obligation  of  which  is  to  be  regarded  by  executive 

othcers  as  well  as  bv  the  courtH. 

6.  The  act  of  March  3,  1873  (17  Stat.,  508,  sec.  2),  was  not  designed  to  require  the 

withholding  from  any  bond-subsidi/ed  company  of  payment  for  transportation- 
services  rendered  for  tbe  Government  on  any  road  not  aided  by  subsidy  bonds, 
though  owned,  leased,  or  opt^rated  by  such  bond-subsidized  company. 

7.  Neither  was  the  sinking  fun<l  act  of  May  7,  1878  (20  Stat..  58)  designed  for  this 

])urpose,  nor  does  it  reciuire  this  to  be  doue. 

II.  On  other  (luestions  arising  in  this  case  the  First  Comptroller  holds  as  follows: 

1.  Contracts  made  on  behalf  of  the  United  States  under  the  sole  authority  of  appro- 

priation acts  are  void  when  in  excess  of  the  appropriations,  but  ouly  so  far  as 
they  may  be  so  in  excess. 

2.  Section  3732  of  the  Revised  Statutes  authorizes  contracts  and  purchases  "on  be- 

half  of  the  Unit<'d  States"  **in  the  War  and  Navy  Departments,  for  clothingi 
subsistence,  forage,  fuel,  (piarters,  or  transportation,  which  »  •  •  shall 
not  exceed  the  necessities  of  *  •  •  [any]  current  [tiscnl]  year,"  alt hoap» 
there  niaj'  bo  no  existing  api)ropriation  iwlecjuate  to  the  fultillment  of  any  such 
contract  or  purchase. 

3.  When  a  contract  on  behalf  of  the  United  States  is  specifically  authorized  by  stat- 

ute, such  contract  may  be  made  ho  as  to  create  a  valid  liability  without  wfr^' 
ence  to  the  existence  of  any  appropriation. 
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i  iipedal  power  iciven  by  oik*  statute  \m  uot  t«k«o  awiiy  by  tba  geueral  worda  of 
mother  statute. 

i.  WliHi  the  Second  Comptroller  has  certified  a  balaore  for  traiiM|Nirtation-»*-rvic«s 
rendered  for  the  GbTemment  by  oue  of  the  bfind-Aubtiilizeil  Pacific  Kailroad 
CcMBpanieSi  the  a— si  so  eertified  is  ooselM«ir«  upon  the  executive  braueh  of 
the  GoTemmeDt ;  bat  the  porfjf  entitled  by  law  to  payment  is  to  bt*  determiueil 
by  the  authorities,  respectively,  who  grant  and  coiinterHigu  the  warrant  for  {lay- 
nent. 


Aognst  18y  18d:i,  the  Chief  Clerk  of  the  War  Department  atldrawed 
t  fetter  to  the  Secretary  of  the  Treaiiar3%  calling  attention  to  atatements 
of  the  Qaartermaster-General  iu  a  letter  of  Angust  8, 1883,  to  the  Secre- 
taiy  of  War,  and  showing,  that : — 

^nie  War  Department  and  its  accounting  officers  (the  Third  Auditor 
and  the  Second  Comptroller  of  the  Treasury)  have  been  guided  Uy  the 
opinions  of  the  Attomeys-Genurai  of  February  24, 1H74  [14  Op.  Att.  Cii*n., 
375], and  June  18  [11],  1880[1  Lawrence, Conipt.  De<^,  *M.  ed.,  App.  Ch.  1, 
IM;  160p.  Att-Oen«,517],in8ettlingtheaocimntsof  these[bonded  Pacific 
BaOroadsh  andthese  opinions  conflict  with  those  of  the  First  Comp- 
troller and  Secretary  of  the  Treasury  above  referred  to  [being  decision 
of  the  First  Comptroller  of  May  24,  188.S,  in  the  KailwayComiietisation 
CMC,  ante;  and  Treasury  Circular  biised  thereon,  and  issuer!  by  the 
8sGretar>'  of  the  Treasury,  Juni*  27,  I>i*|>artiiient  Nik  h;5,  |,ss:i,  aatpy  of 
which  is  appended  to  said  decision)." 

The  letter  of  the  Chief  Clerk  then  states : 

'^lu  view  of  this  fiirt  and  otlu^rs  pr<*st'nte<l  by  tin*  (juartermast^T-ifen- 
ml,  he  requests  instnictions  for  his  guidance  upon  certain  4|uestions 
specifically  snbmitte<l,  and  I  have  the  honor,  therefore,  to  re4|uest  that 
the  Seeond  Comptroller,  who  is  charged  with  the  final  settlement  of 
amy  accounts,  be  consulte<l,  and  that  this  DepartiiMMit  lie  advimMl  of 
the  views  that  may  be  reached  touching  the  sevenil  <|uestioiis  subniittiHl 
by  the  Qnartermaster-Oenenil.^ 

The  letter  of  the  Quartermaster  <ieiieral  of  August  s,  1S83,  to  tlu» 
Secretary  of  War  says: 

''Thedecision  of  theromptmller  is,  that  the  Utah  and  Northern  Rail- 
way Company,  whose  line  of  road  is  (controlled  and  operated  by  the  ( <nion 
Pacific  Bailw^ay  Co.,  shall  be  paid  in  cash  for  4*,arryiiig  the  United 
States  mails.  The  [Circular]  instrurtions  ot*  the  llononible  Seen*tary 
of  the  Treasury  enlarge  the  Mcopeofthe  ileciHion  to  apply  to  all  1  )epartnients 
of  the  Government  and  to  all  portions  of  the  st*ver<il  lN>nded   Paeifie 

nilroads  not  built  by  the  aid  of  (i.>v«*riiiiuMit  ImhmIs. 

•  •         *        •  •  •  •  • 

Since  the  passage  of  the  art  of  Mareli  .<,  lS7J>(i»0Stat.,  420),  the  War 
I^Bpartment  has  not  aske^l  Congn^ss  to  appropriate  iii<»ney  to  ]my  tor 
■nny  transportation  over  the  bonded  racitie  Uailwaiys,  their  ieasftl  ihwn 
^branchen.  The  earnings  of  these  railroads  by  army  transportation 
^aiit  to  alMiut  81,<MHMHN^  per  anniuii.  Of  this  atiiouut.  about  one-half 
(toOO,000)  represents  the  earnings  of  the  litien  ImMvti^  (urneti  and  tumtroHed 
^operaietl  by  the  Ixmded  railnmds,  whieh  lines,  however,  were  not  eon- 
,    ^cted  with  the  aid  of  subsidies  fr<Mii  the  <fOverniiieiit. 

In  view  of  these  facts,  the  iiistrue.tionsof  the  Honorable  the  Secretary 
^War,  are  requdcited  up4>n  the  following  ijuestions: 

the  onlers  a/id  regulntiotis  of  tlu'i  War  Department  In*  wWewnV 
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to  conforoi  to  the  instructions  of  the  Honorable  the  Secretary  of  the 
Treasury  ? 

AVhat  ettect,  if  any,  have  these  instructions  upon  the  appropriation 
^  Transportation  of  the  Army'!  Can  that  appropriation  for  the  present 
and  past  fiscal  years  be  used  to  pay  the  accounts  of  the  unsubsidized 
portions  of  bonded  railroads  for  army  transportation?'^ 

August  21,  1883,  these  papers  were,  by  the  Secretary  of  the  Treasmy* 

"  referred  to  the  Hon.  Second  Comptroller  for  an  expression  of  his  views  ^ 

on  the  questions  herein  submitted."  : 

August  24,  1883,  the  Hon.  W.  W.  Upton,  Second  Comptroller,  ad-  ; 

dressed  a  letter  to  the  Hon.  Secretary  of  the  Treasury,  in  which,  after  \ 

referring  to  the  acts  of  July  1,  18C2  (12  Stat.,  489),  and  July  2, 1864(13  \ 

Stat.,  35G),  tlie  Comptroller  says :  i 

"The  act  of  IVIarch  3,  1873  (17  Stat.,  508),  and  section  5200,  Revised  ) 
Statutes,  direct  the  Secretary  of  the  Treasury — *  to  withhold  all  pay-  j 
ments  to  any  railroad  company  and  its  assigns,  on  account  of  freight!  | 
or  transportation  [,]  over  their  resi)ective  roads  [,]  of  any  kind,  to  tibe  ^ 
amount  of  i)ayment8  nmde  by  tlie  United  Stiites  tor  interest  ui)on  bonds  * 
of  the  United  States  issued  to  any  such  company,  and  which  shall  not  1 
have  been  re-imbiirsed,  together  with  the  ^  ve  per  centum  of  net  earnings^  | 
due  and  unapplied,  as  provided  by  law.'  I 

The  lett<*.r  of  this  direction  is  explicit  and  comprehensive  enough  to   ] 
include  all  linrls  of  roads  opi^rated  by  the  companies  referred  to ;  and  it    \ 
is  certainly  a  reasonable,  if  not  an  unavoidable,  construction  of  the  act| 
to  hold  that  its  i)urpose  was  to  include  lines  of  roixd  that  were  not  within* 
the  scope  of  the  acts  of  1802  and  1864,  as  well  as  to  include  the  whole 
instead  of  the  half  of  the  compensation. 

When  the  Secretary  is  directed  to  withhold  all  the  payment  for  traus- 
pcn^tation  done  by  one  of  the  bonded  companies  over  it«  roads  of  anf 
kind,  certainly  some  roads  are  i*eferred  to  besides  the  one  original 
mortgaged  line." 

He  then  refers  to  the  oi)iuionsof  Attorney-General  Williams  of  Feb- 
ruary 24,  1874  (14  Op.  Att.  (ien.,  375),  and  of  Attorney-General  Deveus 
of  June  11,  1880  (10  Op.  Atty.-(jen.,  5>7),  and  says: 

*'  Any  change  of  construction  of  the  act  of  1873  at  this  time  will 
cause  great  embarrassment  to  the  Quartermaster-General  and  no  doabt 
to  other  branches  of  the  Executive  Departments. 

'^  1  therefore  respectfully  advise,  that  the  opinions  of  the  Attorneys- 
General  and  the  practice  of  many  years  be  still  followed  until  a  diflfer- 
ent  construction  of  the  act  of  1873  shall  be  made  by  the  courts;  or,  at 
least,  until  Congress  shall  provide  suHicient  appropriations  to  meet  the 
necessities  of  the  public  servi(;e  under  the  construction  now  proi)oaed. 

'*  I  cannot  see  that  the  questi(m  has  ever  been  considered  by  the  Su- 
preme Court  or  Court  of  Claims ;  (certainly  the  cases  of  the  KansM 
Pacilic  and  Denver  Pacific  in  91)  U.  S.  Keps.  [p]).  455,460]  were  decided 
on  entirely  different  (luestions;  and  in  the  case  of  the  CTnion  Pacifie 
Railroad  [KailwayJ  Co.  i\  Tlie  United  Stat<>s,  in  10  Court  of  ClaimS| 
[p.  353],  the  act  of  1873  is  not  construed  nor  referred  to.  It  does  nd 
appear  from  the  statement  of  the  facts  in  that  case  whether  any  con- 
struction  of  the  act  of  1873  was  required.  Certainly  the  aot  was  not 
mentioned.'' 
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Anjnist  :U,  18S:i,  the  Actinjr  St»cn*tiiry  of  tin*  Tn^asury  ivforriMl  this 

il  the  t»tlier  i»aiu»rs  s])r<'ititMl  ttt  tin*   V\v<\  <\»!iiptroIIiT  '' for  Iii.^  mn- 

leratioii.'* 

Votf*.  Samuel  SkeUiOMinjer  and  ^hrvminh  M.  Wilsmi  snbinitti'il  an  ar;jn- 

lit  ill  l>ehalf  of  tin*  Tnion  I'acirK*  aiitl  CiMitnil  Pacific  Railway  <'o!ii|ki- 

-as  fnllowK  : 

lif  Steond  ComptrolIiT  Imlds  in  snl»staiic<s  tliat  s4M*tions  .VJliO  and 
I  nf  tile  lUr vised  Statutes  have  the  ]c;;al  i-fVcct  of  rciinirin^  the  K\- 
ive  l>e])artnieiir  to  withludd  ff// carnintrs  tor  transportation  Ity  the 
paiiies  descril.)ed  in  said  stM'tioiis. 

e  rctei>5  U^  the  ()pini(»ns  of  th**  Altorncys-rnMicraL  to  wit:  of  tin- 
of  February,   1874,  l»v  Attorncv-dciicral  Williams  (14  Opinion.^, 
and  of  the  lltli  of  June,   issn,  I»y  AM<»rnc\  (Icncral   Hevcns  (Hi 
nous.  517).     IJe  th^Mi  procec<ls: 

cannot  see  that  theipiestion  luis  vrerUttn  ronjihltrnl  Inj  ihr  Suprvmt 
t  or  Court  of  ClniMM,  Certainly  the  cases  of  t lie  Kansas  ra<'iti4" 
Denver  Paeitie,  in  1H»  I'nited  States  J  Report  s  |  pp.  l.V»,  l(»n:.  wcit* 
Ie<l  on  entirely  ditVciviK  tpiestions:  nhd  in  thr  cast*  of  tlif  I'liioii 
tie  Kailn>«ad  [Kailway]  <'o.  r.  Tlic  1  nitcd  States,  in  Hi  Court  oi 
ns  jp.  .'.i5.'3J,  the  act  of  ls7.'i  is  not  construed  i»r  rct'«*Tre«l  to.  IiiIim-n 
ip]>ear  fnuii  the  statertieiit  of  tlie  tacts  in  that  casr  whether  ;iuy 
trnction  of  the  ai*t  of  ls7.J  was  reipiiitMi.  rtTt.niilx  the  act  \\.i^ 
mentioned." 

will  !»«•  shown  that  the  t.nnf  ijUe-^tion  iieir  stated  not  to  luivi'  **evei 
;  coiisiderd  by  tlie  SujU'isue  i  *ouil,'*  re;;a!'(li!iL:  I  lo*  eHeei  mI  this  :n'\  of 

.llild  l»eell  ••coii^ideled"  l»\  tli;it  colirl  :   h:lil  i>ee!l  t!:ii»i.i  ;tl.l\  jii^iitMl  : 

•  •  - 

t»een  unaiiinious|\  ttrri'ltti  \>\  tliiii  eomi  in  a  \\n\  «  \jieil\  upposHf 

le  opinion  of  tlie  Sreotiil  <  Dnipl  I  oild':  :it!ii  iiad  i>i«-ii  ii'peated  il! 
^MpitMit  fleeision>:  :nid  tli.it  ilie  Altoi  im'\ -( ieii«*i  d  ii.iti  >oleiiint\ 
iV/rr/  :i!id  4le<'i:iliil  that  il  \\i\<  st  ft'ttl  \}\  t  he  .;!><•  ol  I  Kt;  i<!  S|:jU  s  ••. 
im  J'acilic  Kaiirojid  <.o.   Hi  t*.  S..  7J-V1;,  ili.it    ^Ih-  -.ui  i.'    i^T-J  1i:mI 

ileli  etle<'T   jis  the  S«-('OtMi  Coinpllolle]     ;jl\e<  Jm  it. 

i>at  We  ha\e  to  ^;iy  re;:;iidiij;;  thi*^  opinion  of  ihe  ."MTund  Conip 
I'l' we  will  >uhniit  in  the  slMpr  ot  propositiiUiN  : 

III  re;^ard  to  the  ))iacticeot'  the  |)ep:iiinienl  h.niii:.  )miii  to  itLiiii 
lie  earnin;:>  tor  tran>)»ortation.  the  iepl\  is.  thai  liui  ini:  :ill  i  iieeon 
aiice  «»t  this  j)racti<*e  these  coinpjnies  have,  in  e\fi>  loi'm  |)os>ihIr. 
i*ste«l  aj:an!St  it.  Tiie  a])peais  ot' iheM*  cotnpanie.s  h;i\e  been  made, 
'sistance  f»f  this  ivleniiiui.  IjM  imuit'.^s  ;nnl  lot'n*  eonris.  p.ntsoi 
L'ha]i]ieals  to  the  coiirt.N  wij]  appe:ir  in  our  ^t:itemenl  ixlow. 
be  caM's  below  4'ited  in  the  Hith  i  oui  I  of  <  hiim^.anil  imu  b«*come  titni! 
lie  Attorney-^  bMieraPs  ab<in<lonmenT  ot  tin*  :ipp«al  lo  liie  Supreme 
It.  Were    proMMiited  with  the    >ole    pui  pi»s»' lU    ii'stin;^    the   ij;;litful- 

ot'  tills  pnirt  if  (\  whi<h  has  b*  •n  prtntontit-ed  b\  the  eoiirts  illei;al, 
the  etuitiniiance  of  this  **])ra(  lice"  lias  been  form:ill\ .  soiemnI\.  and 
ateillv  tv;w//^/////r// bv  the  Supreme  ri)mi  :ind  <'ouit  «»t  <'hiims.  m 
r  OTtlitv'in^juflf/tmnfs  for  the  n'(over\  ot  the  moue>.N  leljined  under 
unlawful  ••  juactiee."' 

>  rely  upon  and  cite  as  a  ;;rouihl  Ibr  its  eontinuaiuM'  this  \\ron;irul 
ritiun  i.s,  to  .say  the  least,  most  t-xtraordinaiy.  It  is  not  only  rely- 
ipou  the  Oovernineiii's  o\\  u  w  lon^  :is  an  autliorit\  tor  <-oniinuiu;: 

wi-ont:.  but  it  IS  relyin;;  upon  the  w  roiii:  after  it  has  been  |»ro- 
iced  a  wrony:  bv  the  courts  of  last  iesinl  of  the  ii»unir\.  'ft*  say. 
le  Second  Comptroller  in  substance  doe.s.  that  it  will  work  •••rreat 
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embarrai^sinent"  to  pay  what  the  Supreme  Court  has  pronounced  to  b»  «i 
due  to  U8,  is  a  thing  which  may  be  said  by  e^i^ery  debtor  when  reqoint  \ 
to  pay  his  debts. 

II.  The  next  point  is  in  regard  to  ichat  ro'ads  the  Second  Comptiolkr  ly 
makes  section  5260  cover,  in  its  requirement  to  retain  all  earnings.  Hft  ^- 
makes  section  52()0  read  as  expressed  in  tlie  following  sentence:  i 

When  the  Secretary  is  directed  to  withhold  all  the  payments  for  v-j 
transportation  done  by  one  of  the  bonded  companies  over  its  road8</|. 
any  kind,  certainly  some  roads  are  referred  to  besides  the  one  origiml-)- 
mortgaged  line."  i^. 

He  makes  this  section  to  require  the  retention  *^of  all  payments  te^, 
transportation  done  by  one  of  the  bonded  companies  over*  its  roads  of ;; 
any  ¥mdP  Thps  he  makes  the  words,  *'  of  any  kind,"  refer  to  "  roadli'  j 
whilst  the  section  contains  no  such  language j  And  is  incapable  of  any ; 
such  torture,  when  read  as  it  stands  in  the  act  of  March  3, 1873  (17:5 
Stats.,  508).  ] 

Tlie  section  as  found  in  the  original  statutes  (17  Statutes,  508)  Teadl|i 
and  is  punctuated,  as  follows :  1 

*'  That  the  Secretary  of  the  Treasury  is  directed  to  withhold  allpif^ 
meuts  to  any  railroad  company  and  its  assigns,  on  account  of  freigU|^ 
or  transportation,  over  their  respective  roads,  of  any  kind,  to  the  amoiill;j 
of  payments  macle  by  the  United  States  foi*  interest  upon  bonds  of  ttej 
United  States  issued  to  any  such  company,  and  which  shall  not  ^^^{ 
been  reimbursed  together  with  the  live  per  cent,  of  net  earnings  dO|| 
and  unapplied  as  provided  by  law."  * 

Sections  6200  and  5201  of  the  Revised  Stiitutes  are  embodied  in  miii 
section,  which  is  section  2  of  the  act  of  the  3d  of  March,  1873  (17  StiH 
ntes,  508).  i 

This  reading  of  the  original  statute  makes  it  simply  self-evident  thrfi 
the  words,  '*  of  any  kind,"  here  qualify  the  words,  "  freights  or  transpc*  i 
tations,"  and  do  not  qualify  the  words,  *' their  respective  roads."  lij 
other  words,  th(»  statute  nMjuires  tlie  retention  of  freights  or  trau8po^: 
tation,  "  of  any  kincj,"  i)ver  their  respectives  roads,  to  be  withheld;  aiii..j 
does  not  enact  that  the  withholding  shall  apply  to  ^'  roads  of  any  kind.*[ 
Independent  of  the  punctuation  in  the  original  act,  it  seems  abttirl: 
to  make  the  words,  *M)f  any  kind,"  a  qualification  of  tlie  word,  "roadSi  ^ 
instead  of  the  words,  -^^  freight  or'  transportation;"  and  this  will  bs.j 
made  still  more  apparent  when  we  come  to  consider  the  decisions rf; 
the  courts  in  respect  of  the  meaning  and  design  of  this  section  2  ofASil 
act  of  1S7.'5,  where  they  declared  this  act  as  meant  to  change  no  exisfct  j 
ing  contract-right  over  any  road  whatever,  but  as  ^'meaning  n4>tUK$\ 
more  or  less  than  the  remission  to  the  judicial  tribunals  of  the  questioif] 
whether  this  company,  and  others  similarly  situated,  have  the  right  lOs 
recover  from  the  Crovernment  one-half  of  wliat  they  earned,  by  transput  j 
tation  ;  antl  this  question  is  to  be  determined  upon  its  merits.''  (Unitsd  a 
States  ?'.  Union  Pacific  Kailroad  Co  ,  1>1  U.  S.,  01.)  j 

111.  In  regard  to  the  opinion  of  Attorney-General  Williams,  asfooii^ 
in  14  Ojunions,  page  .*)7."),  it  is  enough  to  say,  that  opinion  is  dated  thijj 
24th  of  February,  1874,  and  was  therefore  given  before  the  purposes rf^ 
this  act  of  187.'>  were  anthoritativelv  laid  tlown  and  <leftned  in  Uuitrf . 
States  r.  Union  Pacific  Railroad  Company  (01  U.  S.,  72-01),  which  wii  - 
decided  at  the  October  term  of  the  Supreme  Court,  1875. 

In  regard  to  the  opinion  of  the  Attorney-General  Devens  (ICOpiHi- 
|)age  r»17),  he  cipressly  bases  his  recommendati<m,  as  contained  in  hlS' 
answer  to  the  second  question,  asking  whether  all  payments  shonldbs 
withheld  tor  transportation  orcr  roads  leased^  controlled,  or  operated  If 


ey-ueuerai,  arul  to  teHt  tlie  lileiitural  question  Uv.  tlit*re  answers. 
*  far  an  thiH  opinion  of  AttonM\v(riMi<*ral  iVvcns  failN  to  apply 
'  as  laid  down  in  United  Statics  r.  Tn ion  Paritir  KailnNMl  (-o. 
3.,  7!2),  rej^aniingtheohjec'tHof  Hfrtions52(M>aiid  r»L'f»l  Hov.  Stat., 
not  calleti  upon  to  explain.  It  is  siiHirient  for  our  piii'|N)H4*  that 
jrenie  Court  han  authoritatinly  nit  d  ft  nail  1/  dt^cideil  what  tin*  ob- 
Heetion  *i  of  the  act  of  the  M  of  March,  IST.'s  wan,  and  hiis  hehl 
was  not  a  Htatute  intendtMl  to  rhan^ts  or  whi<*h  d(N*s  rhau;;**,  our 
r]  contract  r\y:ht¥^^  but  simply  one  intiMubMl  [o/tirttixh  the  mvnttn  of 
in  the  courts  what  thofie  rufhtx  an\     See  riiitt*d  States  r.    I'uion 

Railroad  Co.  (in  U.  S.,  in). 

The  Second  Comptroller  says,  "1  eannot  set*  tliat  tlie  (|iiestioii 
*T  been  couMidered  by  the  Supreme  <  *ourt  or  thi*  ( *ourt  of  <  Maiius/^ 
hat  the  effect  of  the  aet  of  IHT.'i  (see,ti(»iis  .VJ(»4)  aud  r»l.N>l  Ht*vised 
is)  18  u|>on  our  [charter]  c<intract  n;;htN. 
a8  overlooked  the  decision  already  eited  in  I'liitiMl  States  r.  I'liioii 

Kailroa^l  Co.  (01  T.  S.,  7:i-91).  ile  has  also  overlooked  th<*  dj- 
cplicitf  aud  nece^ssary  effect  of  the  various  jii«l;^niieuls  (pioteii  be* 
lowing  recoveries,  by  the  Cnioii  l\n*ifit%  for  tlies4»  (loverinnenl 
srtations,  uptin,  and  aci^ordin^  to,  thi*  uiiehan^ed  eontraet  ri^^iits 
1  by  the  charter,  as  emlNNlitMl  in  the  acts  of  isiiij  ami  isdt. 
)  in  mind  the  history  of  this  matter  as  it  existed  at  tlni  dat<'  of  the 
n  iu  United  States  r.  Cnion  Paeitie  Kailroad  Co.  (Ill  I'.  S.  71'). 
Dion  existed  in  Congress,  as  will  appear  I>y  tin*  d(*i)ates  at  the 
"the  a<!t  of  IST.'i,  that  the  debt  owiii;;  by  the  rnion  and  t'entral 

to  the  United  States  on  account  of  iiittM-est  on  bonds  tiieretot(»re 
r  the  Uniteil  States,  an<l  not  reindairsed,  tnt,s  avttiallti  ilitf.  Si-ere- 
>atwellru}edthathcwouldnotpaylbrthist^an^portatli)n,lMlt  would 
iff"  against  interest  theretofore  paid  on  these  bonds.  The  roads 
d  this  action  of  the  Secretary  and  this  view  in  ron;.a<'ss.  and 
pou,  and  then,  in  view  of  that  state  of  the  matter  and  e(»ntrovers>. 
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It  is  submitted,  First,  The  question  before  the  court  is,  whether  the 
United  Stat/es  are  entitled  to  retain  the  whole  value  of  the  service  whiA 
they  have  received  from  the  company,  and  apply  the  same  towards  pay- 
ment of  the  interest  advanced  from  time  to  time  by  the  Governmeat 
upon  the  bonds  loaned  to  the  company, — a  question  not  embarrassed  \rf 
the  act«  of  1804  and  1871,  as  they  w^ere  repealed  by  the  act  of  1873i 

The  whole  question  of  the  liability  of  the  comi)any  to  pay  the  interest 
on  the  Government  bonds  before  their  maturity  is  raised  by  the  coQnte^ 
claim  set  up  by  the  United  States,  and  is  before  the  court," 

It  will  be  observed  that  the  Attorney-General  here  made  the  poinl 
directly  that  the  act  of  1873  repealed  the  act  of  1864,  securing  us  one* 
half  of  the  Government  earnings. 

Then  again,  on  page  91  (91  U.  S.),  when  the  court  comes  to  this  point, 
it  will  be  seen  that  it  expressly  declares  as  follows: 

'^Another  act  was  subsequently  passed,  by  virtue  of  which  this  smt 
was  instituted  by  the  ai)i)ellee.  Act  of  March  3,  1873,  17  Stat.,  p.  508, 
se<5t.  2.  It  is  contended  that  this  act  repeals  that  portion  of  the  charter  ofik 
company  which  contains  the  provisions  tve  have  discussed J^ 

Thus  again  it  is  expressly  declared,  by  the  court  itself^  that  the  point 
made  by  the  Second  Con)i)troller,  in  his  opinion,  was  made  in  the  case, 
and  was  decided  by  the  court. 

There  is,  therefore,  left  no  possible  escape.  This  case  is  one  whew 
the  court  was  required  t4)  decide^  and  did  decide  unanimously,  what  flu 
eifect  of  this  act  of  1873  was,  and  that  it  does  ^lot  change  our  [charter] 
contract  rights  to  be  paid  for  Government  transportation,  acxsoi'diug  to 
the  act  of  1SG4,    The  language  of  the  court  is  as  follows: 

*'lt  is  contended  that  this  act  [3d  of  March,  1873]  repeals  that  po^ 
tion  of  the  charter  of  the  company  which  contains  the  pmvisions  we 
have  discussed.  But,  manifestly^  its  purpose  was  very  different  At 
though  it  directs  the  Secretary  of  the  Treasury  to  withhold  all  jiayuientfl 
to  the  companies  on  account  of  freights  an<l  trans|>ortation,  it  at  tin 
same  time  Huthorizes  any  cM)rii|Kiiiy  thus  affected  to  bring  suit  in  the 
Court  of  Claims  for  ^sneli  freiglit  and  transi)ortation;'  and  in  such  sdt 
'the  riglit  of  such  comi)any  to  recover  the  same  upon  the  law  and  the 
facts  sliall  be  determined,  and  also  the  rights  of  the  United  States  upoB 
^lhe  merits  oi  all  tlie  ])oints  i)resented  by  it  in  answer  thereto  by  them.' 

This  meann  nothing  more  or  less  than  the  remission  to  the  judicial  trib^^ 
nals  of  the  question^  whether  this  company^  and  others  similarly  situatei 
have  the  right  to  recover  from  the  Government  one-half  of  tchat  they  eamm 
by  transportation  ;  and  this  question  is  to  be  determined  upon  its  merits. 

The  merits  of  such  a  (|ncstion  are  determined  when  the  effect  of  Al 
charter  is  ascertained  and  declared.  It  is  hardly  necessary  to  say  thai 
it  would  have  been  idle  to  authorize  a  suit  had  Congress  intende<l  te 
repeal  the  provision  on  which  alone  it  could  be  maintained.'' 

It  is  impossible  to  make  plainer  what  is  here  ])ronounced  by  the  oonrt 
The  Second  Comj)troller  holds  that  the  act  of  1873  was  intended  to  takl 
away  our  [charter]  contract  rights  and  to  authorize  the  ix3teution  of  ill 
earnings  for  (jovernment  transportation.  This  case  holds  that  sodi 
was  not  its  purpose,  '*/>Mf,  manife^tly^  its  purpose  was  very  different,^ 

We  will  refer  below  to  other  decisions  leading  to  the  same  result 

y.  In  this  opinion  of  the  Seconal  Comptroller  he  refers  to  an  act  d 
Congress  of  the  3d  of  March,  1879  (20  Stats.,  4LM)),  as  if  that  act  wen 
one  meant  to  chanye  the  contract  riyhts  regarding  this  transiK>rtatioif 
as  secured  bv  the  acts  of  18(»2  and  18(>4.  He  savs  that  sine^  the  passafEC 
of  this  ixeX  of  March  3,  187t>  (20  Stats.,  420),  tlie  War  Department  hH 
not  asked  Congress  to  appropvvtvte  mowey  to  \vay  for  army  trauspoiti 


VrCkXX  «        l«r      IttKT    «    l<~ttll       «'l       Lll«         \      llil/ll       «    #■«    lilt    f     ^      <-llll««l       &    fl«    lll«   , 

tic,  Western  i'acitit*,  and  Si(Mi\ Citv  roinpaiiK^s  tin*  iiiiioiiiit.s 
[lil  uarh  .Vi*ar,  and  wit li held  iiiidtT  HtM^tions  .'ilnM)  and  .VJ<>1, 
>n)vidt*4  in  tli«*se  words: 

\furikern  Tliat  this  |mi'H;rniidi  shall  not  Im*  so  ronstriird  as 
isitiou  of  any  moneys  i\\w  or  to  Imtoiih*  dur  to  or  from  said 
t;44i>e4;tividy,  t»r  to  in  any  iratf  aJ))H  tfulr  r'ujktM  or  ttntit-M  or 
*  the  Cniteil  States,  umiir  ej-isfintj  hurs^  it  Immii;^  onltf  intend- 
*nable  the  proper  tiC4*onntiHff  offirrn  to  tttnt*'  on  tht  honkn  o/  the 
aec(}HHtin  iHitfceen  the  tiorernment  nnd  said  ntrnpanies  rexjH'et- 

fre  a«;ain,  in  1879,  Con^rress  expressly  res<»rves  the  contrai^t 

!  conifianies  iks  then  existin^r  laws  seenreil  them. 

uw  come  to  the  east's  <d' the  Union  Paeitie  Itailwav  r.  The 

es,  and  the  Oentnil  r»rani*.li  of  the  I-nion   Pari  tie  Railroad 

The  UnitiMl  States,  \i\  Conrt  of  <1aims,  :\M.  as  to  whieli  the 

ptroller  H|»eaks  as  follows: 

ai$e  of  the  Union  Paeitie  itailroad   |Itailway|  <!ompanv  r. 

States,  in  IG  Court  of  riainis  |pp.  .'U'UWII  |/the  art  of  i.s7:S 

•ued  nor  referred  to." 

^  this  statement,  the  t'ollowin^^  snj;^esti4»ns  are  to  Im'  eare- 

Ainiply  self-evident  that  it  was  impoMHilile  for  the  <'ourr  or 
mder  a  judgment  in  thest*  eases  in  favor  of  the  plaintiffs, 
of  the  act  of  1^7.'$  is  sneh  as  the  Seeonil  <\nn ptroller  intlds 
rit:  to  authorize  anil  nMpiire  the  withholdiii;^^  and  non-]>ay- 
^miiensation.  In  other  words,  if  this  aet  of  |s7:{  ehan^^es 
rights  of  the  4;ompanies  as  s^mmihmI  by  tin*  arts  of  I.s<;l'  iind 
jidishcK  all  rii^lit  to  this  one-lialfeompensat ion.  then  ito  snrh 
'dLF  |K)ssihle  in  these  eases  as  the  eonrt^  reaeh.  Ilenre  tlie 
at  the  Seeontl  Tompt roller  eonld  esripr  the  authority  (»f 

f\n*i.  fvoiild    1^«*    fik    .i4!iv   i'4Mr:ii-iIi  Mir    tliiiui    tli:it   tiu*    I'liiii't    totluif 
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of  the  attorneys  iu  these  cases.  On  the  point  whether  this  act  of 
(sections  526()  and  5261  of  the  Revised  Statutes)  was  brought  to  thi 
tention  of  the  court,  we  refer  to  the  following  extract  from  the  pri 
brief  (found  in  said  files),  page  9  : 

"  The  only  other  statutes  relied  on  by  the  defendants  briefs  not  a 
noticed,  are  sections  5260  and  5261  of  the  Revised  Statutes  and  the  Thur 
act  (20  Statutes,  58). 

These  sections  5260  and  5261  simply  require  the  Secretary  of 
Treasury  to  withhold  payment  as  against  companies  and  their  assigi 
which  owed  the  Goyernnieut  for  bonds  and  interest,  both  the  Groi 
ment  earnings  and  the  dva  per  cent,  of  net  earnings,  and  authoi 
the  companies  to  sue  therefor  in  the  Court  of  Claims. 

Defendants  admit  that  the  case  of  the  United  States  \\  Union  Pt 
Railroad  Company  (91  U,  S,,  91)  has  settled  the  point  that  these  sec 
5260  and  5261  have  not  repealed  or  affected  the  statutes  theretofore  reg 
ing  the  rights  of  the  Government  to  ret/iin  compensation.  We  neet 
therefore  discuss  what  is  so  settled  by  the  Supreme  Court,^^ 

This  extract  from  our  brief  shows  not  only  that  the  court-  knew  a 
this  act  of  1873,  and  that  it  was  brought  to  the  attention  of  the  o 
but  also  shows  that  the  Attorney -General  expressly  admitted  that 
is  held  by  the  Second  Comptroller  is  not  Inw,  and  that  it  is  settled  ai 
being  the  law  by  the  case  of  United  States  v.  Union  Pacific  Rail 
Company  (91  U.  S.,  72).  It  further  shows  why  it  is  that,  in  the  opi 
of  the  court,  nothing  is  said  about  the  effect  of  the  act  of  1873. 
reason  the  court  is  silent  about  thut  act  is  that  the  Attorney- Gei 
expressly  declared  to  the  court  that  that  act  had  no  effect  in  changinf^ 
rights  or  defeating  our  recovery  ;  and  hence  it  was  useless  for  the  c 
to  comment  upon  that  act; — this,  because  the  Government  decl; 
to  the  court  that  the  act  of  1873  liad  no  effect  on  the  right  of  re 
ery  in  the  case. 

VI  I.  Let  it  be  carefully  remembered  that  these  cases  were  brongl 
purpose  to  accomplish  the  result  invited  by  Attorney-General  De' 
(1 6  Opinicms,  51 7  and  51 S),  to  wit, "  that  the  question  should  be  jndici 
determined.'-  It  was  ^'judicially  determined"  by  these  two  cases,  i 
holding,  as  to  subsidized  portions  of  these  lines,  that  the  right  of  w 
tion  applied  to  only  owe-iV///of  the  earnings  made  on  th^  subsidized 
of  the  line,  and  they  further  holding  that,  as  to  leased  lines  and  the 
tions  of  the  line  not  subsidized,  there  was  no  right  of  retention  of 
part  of  the  trans})ortation  earnings.  Such  being  the  very  impor 
object  of  these  suits  as  test  suits,  meant,  for  all  time,  to  settle  la^ 
garding  these  immensely  important  rights,  and  they  being  so  known 
regarded  by  the  Uuiied  States  an<l  the  Attorney  General,  he  at 
decided  to  carry  them  by  a])peal  to  the  Supreme  Court  of  the  Un 
States ;  but,  after  further  consideration  of  the  matter,  the  Attor 
General  decided  that  the  decision  of  the  Court  of  Claims  was  so  cle 
right  and  so  completely  covered  by  the  decisions  of  the  Supreme  O 
as  laid  down  in  IJ.  S.  r.  Union  Pacific  (91  U.  S.,72),  U.  S.  v.  Kansas  Pa 
(99  U.  S.,  455),  and  U.  S.  r.  Denver  Pacific  (99  U.  S.,460),  that  he  fl 
doned  the  appeal,  Tiie  transcript  from  the  Court  of  Claims  showing 
abandonment  of  the  appeal  was  filed  in  the  Treasury  Department, 
is  still  tiiere  in  the  case  decided  by  the  First  Comptroller  and  appr 
by  the  Secretary, 

Thus  in  all  the  ways  possible,  and  ways  of  the  most  solemn  and  d 

erate  character,  have  all  the  courts  of  the  country,  including  the  Coa 

Claims  and  the  Supreme  Court  of  the  United  States,  and  also  the 

partmeut  of  Justice,  settled  this  cv\xftst\ow^\ft^S\,\  XXi^tokU  these  r 


i*ayfor  TransporUition  Serrwvn — I^tn-ijir  HnUnmtJ  Canv,    l'2.*i 

n  MH'tioii  T)>1(iA\  Kevised  Statutes.  an»  riititlt*(l  tt»  tlioroiiipni- 
■vifled  for  in  the  acts  of  ISipj  wmX  ISIU  :  ami  tliat  tlie.v  eaiiiiot 

n^taiiied  iiinler  aiiv  existing:  law.  uitli  tii<M*\r«pti(»ii  ot'what 
lined  under  the  "Thiiiinan  aet"  of  Mav  7,  ISTs  ii>o  Stats.,  /MJ). 
16  next  point  to  whieh  wi*  diitM-t  attention,  in  ]»art  eoveriMl 
i  stated  al>ove,  is, //*/(^  rnruinijs  upttn  lin*s  i.K.vsr.i)  or  con- 
;//  the  vnmjHmieH  nomvd  in  thr  tirts  nf  istyj  ami  I. Slit,  and  upon 
V.  not  hein;:  the  main  or  mort;^a<;ed  lines  suhsidi/rd  h\  bonds 
I  aets  of  180li  and  l.stil.  van  in  nn  part  he  r«'t:iin«'d  iintfrr  any 

of  VotujrexH, 

in  l<i<.'ourt  of  Claims,  \vhieh  was  }»rou^lit  to  teM  the  ({iicstion 
le  earnin^^s  upon  a  uon  svltnidiznl  part  ol'  :i  linr  wlijrh  was 
.vithin  theaet  of  lSti4  4*ould  Im*  r«*taim»d  umhT  the  aet  of  IST.'?, 
er  aet,  is  the  easi*  of  tin-  riiii»n  I'a«*i!ir  l»:ii]wa,v  <'onipanv 
-  Tnlted  States  (UH'onrt  olTlaini^,  :\X\), 
;  in  whieh  that  rase  t<*sts  that  <|U(*stlori  is  this:  \\\\\  milrs  of 
.s   Paeiflc  line,  on  the  cast  end,  were  snhMdi/.rtl  with  Imntls; 

west  «»nd,  were  not  snhsidized.  :ind  tin*  eonrf  iirld,  ;i<  to  the 

part,  that  on'*  rijrht  was  to  pm-ovit  for  nnr  half\  and  a*i  ti»  the 

ir  the  whole.     So  tlii>  rase  is  exjire^^ly  siikI  ll;itl\  a  drejsion 

tf^A  upcni  non-sul)sidi/jMl  parts  tt\  n  main  lint*  ean   in  nn  part 

1. 

e  broiijjht  to  test  the  ijtn'stion  whether  earninu's  upon  traced 
1  l>e  reUiiiMMl  is  The  Triitral  I'raneh  of  the  I'lilon  j'aritle  r. 
ates  (10  Court  of  <.'laims.  :;.V;-:»iJl  ].     On  th««  latt«-r  pa;;e  tin* 

of  this  ease: 

i>e  ditto rs  from  that  of  thr  I'nion  Paj'itir  IJMilwas  t'ojiiii;mv. 
imI,  in  only  ont*  jiartiniiiir.   iiinitly.  th:it    thr  ('om|M-n<:itjt»ii 

is  fo)-  mail  transportation.  n(»t  iivrr  ilir  rn:id  i»t't}ii'  ('••ntral 
an]>any.  hut   ovtM*  otln  r  lin«*s  ot'  railroiid  whirh  thit  mnijnut}! 
.      i'lirre  i^  //*»  ;.'riHMnl  "AhMtrvrr  ti»r  tin' ( ii)\  rinnicnl'^  with 
lymtMit  of  any  part  ol'th.ii  i  o;ii]M'n>Mtion.'' 
i>  tli:n,  ill  thf»»i»  «M^«'^  in  tin     Hlfli  t'Miiit   of  ('I.iiiiin.  nui  onl\ 
possilile   fo|-  the   roll!  T    to    n  tiihr   :iii\   imlL'iiiriit    iiuiiin^t    tlir 
•nt.  it'  tlj«*  art  of  jsTi  h.!**  tlirrt^ri  \\  lii<-li  thr  Si  rond  I'onip- 
es  to  it.  of  n']iraljn;:  ttiii  <onti:i«'t  rinhi^  iind  aiitluM  I/mil:  the 
ates  to  ret:iin  f'//  tsirniiivis  tor  )r.:ii>}ioi  tMiiun,  hni    the  i|nt>> 
ji-r  th;it  aet  ot'  1S7'1   liml   nimIi  «'tt<rt   irns  i.rprrsshf  pnsnitnl  fn 
iiid  tlii>  not  only  as  to  thr //*/////  lims  ot  tlir  loinj  rnilir:irii|  in 
1.SJJ4.  hut  alxip  ;is  to  thr  mm  snhsiii.:t  tl  jutrfs  nt'  tlitst  itmiit  Hms. 
.8  to  th*'ir  hramhi's  and  Itusttf  i  i:is. 

•  foir;:oin;;  aiithoritit>  oij;:ht  to  in  >uiliriint  lo  vtnlr  thiM|nr.s- 
r  ri;;lit  to  rrrrivr  oni-  p;i\  I'or  tiMn**j»ort;iiion  iMJIrii  tor  li\  liir 
yj  aufi  isiJI,  Inir  thr  :inlhoiify  loi  .sii«-Ii  rrro\ri\  dorvno!  ^toj» 
.     Theeasi*  of  I'liion  r;niiir  /•.  rnitr.l  StMtr^    iDl  I'.  S.,  lii'iiM. 

case  whrre  thr  Snprriiir  Toiirt  rr;irlhMl  ;i  jndjrmrnt  wliirh  is 
*rally  and  utterly  impos>i)>lr  it  thr  hi u  l)r  :is  hiiil  doun  in  this 
'  the  Seeond  <'om|»trollrr.  An  w*-  li:i\r  :ilrrii«l\  rrmiiikrd.  (/' 
|.S7.'»  tah-H  atrnifoiir  rioht  of'  rr'  nrf  i  i/tunl  //////.' v  t'lnhil  th*  ntni- 
.t'ompetiMatinn  for  transport  ;ii  ion  <in  io;ids  Mirh  ;is  :Mf  d<'sriilK><l 

5:^<M>,  then  sueh  loads  ran  nm r  rrro\«'i'  :i  jmlurmriil  in  :iny 
irli  transportation.  In  this  imm-  jnst  ritiMJ  ( HM  I',  s.  «;iiL*.,  as 
\is  in  10  Court  ot'  <'iaim>.  thr  Attorney  (rrnrral  had  not  the 
I  view  of  the  deeision  in  IM  ('.  S.,  72.  to  rhiim  anuhiuv;  >ueV\ 
by  the  Seeond  Vowjd ndlrn  Ilr  tUtl  rmt  rhiini  in  t\\at  e;vse 
yjij^ears,  that  tin*  act  of  lS7:i  hml  atiy  (^tleet  in  dt^featiwv^  V\\v^ 
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right  of  recovery,  but  he  did  claim,  as  appears  on  page  664  (164U.  8. 
that  sections  31»7j»,  3007,  aud  4005  of  the  llevised  Statutes  had  chanfi 
the  raU  of  compensation  lixed  by  the  Otli  section  of  the  act  of  1862  (1 
StatJS.,  403),  so  that  the  companies  were  no  longer  entitled  to  that "  fairan 
reasonable  rate  of  compensation,  not  to  exceed  the  amounts  paid  I 
private  jiarties  for  the  same  kind  of  service,"  which  is  given  by  said  61 
section  (12  Stats.,  403) ;  and  the  Supreme  Court  unanimously  I'eaclu 
the  conclusion  that  there  was  no  statute  in  existence  which  deprived ti 
companies  of  tlie  right  of  recovery  secured  by  section  6,  and  theyi 
versed  the  judgment  of  the  Court  of  Claims  f  16  Ct.  CI.,  569],  and  o 
dered  the  case  back  for  the  taking  of  testimony  to  recover  judgme 
according  to  the  rule  of  damages  Uiid  down  in  the  opinion  of  the  coo] 
aiul  which  rule  is  the  same  as  that  established  bv  the  charter  acts 
1802  and  1804.  This  case  is  now  pending  in  the  Court  of  Claims,  ai 
testimony  in  it  is  about  to  be  taken.  This  decision,  therefore,  is  anotli 
authoritative  and  conclusive  adjudication  of  the  question  which  Att( 
ney-General  Devcns  (10  Opinions,  517  and  518)  invites  to  be  sent  to  ti 
courts  for  judicial  determination.  It  is  such  because,  did  the  act  of  18 
have  the  etfeet  attributed  to  it  b>  the  Second  Comptroller,  then  tl 
(!0urt  could  have  given  us  no  such  judgment. 

It  must  be  remembered  tlial  the  reason  why  this  csise  does  not  coi 
ment  upon  this  act  of  1873  is  that  nobody  has  had  the  courage  to  sn 
gest  to  the  court,  since  the  decision  in  United  States  r.  Union  Padl 
llailroad  Company,  (01  U.  S.  72,)  that  this  act  has  any  effect  on  tl 
(jhaiter  rights  of  recoverv  as  secured  in  said  section  Oof  actoflSI 
(12  Stats.,  403). 

X.  In  the  cases  reported  in  10  Conrt  of  Claims,  already  cited,  tl 
(piestion  was  raised,  what  is  the  etfeet  of  the  Thurman  act  (20  8tats!,S 
upon  the  right  of  recovery  f  On  page  0  of  the  printed  brief,  alrm 
cited,  this  fact  a])])ears.  The  same  thing  api)ears  (page  350,  ItiCoa 
of  Chiims)  in  the  opinion  of  the  court.  The  court,  on  that  point,  oi 
this  language  : 

*nUit  another  i)osition  is  foun<l  in  the  brief  of  the  Assistant  Attome; 
General,  which  has  not  before  been  taken,  so  far  as  we  areadvised,ao 
whi(!h  shouhl  be  consichTed. 

It  is  chiimed  that  because  the  Union  Pacific,  the  Kansas  PacitiG,ai 
the  Denver  Pacific  <*om])anies  have  been  consolidated,  and  so  the  Kjh 
sas  Pacific  Comi)any  and  its  road  have  become  a  part  of  the  couad 
date<l  conipany,  tlierefore  the  comjicnsation  earned  on  the  former  roi 
of  the  Kansas  Paeilic  (-omimny  became,  after  the  consolidation,  sahja 
to  secticm  2  of  the  act  May  0  [7],  1878  (20  Stats.,  50,  ch.  00),  which  iill 
follows : 

'That  the  wh<»le  amonnt  of  compensation  which  may,  from  timel 
tim(%  be  diu*  to  said  several  railroad  companies  respectively  for  servwi 
rendered  for  the  (lovernnu*nr,  shall  be  retained  by  the  United  State 
one  half  thereof  to  be  presently  applied  to  the  li(jnidation  of  the  iuteni 
l)aid  and  to  be  j>aid  by  the  United  States  upon  the  bonds  so  issaedb 
it  as  af(nesai<l,  to  each  of  said  corporations  severally,  and  theotherhi 
thereof  to  be  turned  into  the  sinking  fund  hereinaft^n*  provided,  fortl 
uses  therein  mentioned."'' 

Tiie  court  tlien  procetMls,  in  regard  to  this  claim  of  the  AttoriMS 
(leneral,  to  hohl  in  the  following  words: 

^^\V<*  are  unable  to  ])erceive  how  this  section  can  have  any  beariD 

on  tliis  case  for  the  following  reasons :  1,  That  act  nowhere  refers  in  as 

way  to  the  Kansas  Pacnfic  Railway;  2,  The  'several  companies' refeiA 

rn  in  that  section  cannot  be  co\\svAei\i(V  U>\i^  wwy  other  than  the  ooi 


3li  are  to  be  asoertained,  ana  dealt  witli,  under  tbe  Tbnrman 
the  net  earnings  **  mentioned^  in  said  act  of  1862,  section  0, 
483,)  are  the  ^^  net  eaminffs,''  not  upon  branckeM  or  leatod  line$^ 
ir  Umm  ikum  wuiin  lines  imsidized  by  bonds j  and  covered  bjf  the 
UmUedSkOee. 

Fnion  Pacific  Bailroad  Company  v.  The  United  States,  (90  U. 
le  Bnpreme  Goort  of  the  United  States  was  called  upon  to 
at  ^net  earnings"  meant  in  this  sixth  section  of  the  act  of 
to  determine  when  the  road  was  completed ;  this,  because  the 
of  sttid  section  6  provides :  ^'And  after  said  road  is  completed, 
bonds  and  interest  are  paid,  at  least  five  per  centum  of  the 
ga  of  said  road  shall  also  be  annually  applied  to  the  payment 

case  and  in  others  it  expressly  appears  that  the  only  line  or 
ad  coming  within  the  provisions  of  the  acts  of  1862  and  1864 
es  mentioned  in  said  acts,  ami  do  not  include  leased  lines  or 
When  the  Thnrman  act,  therefore,  mentions,  in  section  1, 
amings  mentioned  in  the  act  of  1862,"  it  means  ^^  net  earn- 
a  the  MuUn  or  subsidized  lines^  and  no  others. 
ntfore  demonstrated  that  section  1  in  the  Thnrman  act  has 
to  earnings  npon  the  subsidized  lines,  and  no  other — neither 
se  nor  branches. 

le  succeeding  sections  of  that  act  provide  for  the  retention 
log  into  the  sinking  fund  of  the  ^^net  earnings,"  as  defined  in 
It  does  not  contemplate  nor  provide  for  coverinpr  into  tbe 
nd  any  other  net  earnings  than  tbe  net  earnings  'Mncntioncd'* 
1.  Hence  the /ac6  of  the  Thurinau  act  <lem(>ii8tratcH,  iis  wo 
,  that  it  has  no  application,  except  as  to  the  ( 'entnil  aii<l 
sific,  and  only  to  the  main  or  Bubsidizeil  lincM  of  theHc  roails, 
wn  by  the  Court  of  Claims,  (16  Ct.  CI.,  3.VJ.)  This  conHtruc- 
he  opinion  of  the  Court  of  ClainiH  arc  strenpfthened  by  rcfor- 
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man  act)  the  coart  made  to  be  a  power  reserved  under  the  power 
^^  alter,  amend/'  &c. ;  and  was  not  an  attempt  to  change  the  terms 
the  contract  ofloanj  or  to  collect,  and  make  to  be  the  money  of  the  UnU 
States  this  interest,  which  did  not  become  due  to  the  Oovemment  unl 
the  maturity  of  the  principal  (United  States  v.  Union  Pacific  Bidlrof 
Co.,  91  U.  S.,  72). 

(2d.)  On  the  contrary,  the  opinion  of  the  Second  Comptroller  is  oi 
which,  in  eflect,  holds  that  the  effect  of  the  act  of  1873  is  to  repeal  oi 
contract  rights  as  secured  by  said  section  6  (12  Stat.,  493). 

(3d.)  But  this  is  what  the  Supreme  Court  has  held,  that,  had  tl 
act  of  1873  attempted  to  do,  it  would  have  been  impossible  to  do,  becaof 
unconstitntional. 

In  the  United  States  v.  Union  Pacific  E.  E.  Co.  (98  U.  S.,  pp.  6K 
619),  the  Supreme  Court  expressly  hold  that  this  contract  loaning  mom 
is  totally  distinct  from  the  charter  contractj  and  that  the  loan  contract  i 
not  within  the  reserved  power  to  "alter,  amend,  or  repeal.'' 

(4th.)  Then,  again,  in  the  Sinking-fund  Cases  (99  U.  S.,  718),  th 
Supreme  Court  expressly  decide  that  Congress  cannot  "  by  legislatki 
compel  the  corporation  to  discharge  its  obligations  in  respect  to  tb 
subsidy  bonds  otherwise  than  according  to  the  terms  of  the  contract  a^rea^ 
made  in  that  connections^  We  beg  especial  attention  to  the  language  c 
the  court  on  this  point,  as  follows : 

'*  The  United  States  cannot  any  more  than  a  State  interfere  with  pil 
vate  rights,  except  for  legitimate  Governmental  purposes.  They  are  oc 
included  within  the  constitutional  prohibition  which  prevents  Stall 
from  passing  laws  imparing  the  obligations  of  contracts,  btit  equally  uU 
the  States  they  are  prohibited  from  depriving  persons  or  corporations  ^ 
property  without  due  process  of  late.  They  cannot  legislate  back  to  thea 
selves,  without  making  compensation,  the  lands  they  have  given  tU 
corporation  to  aid  in  the  construction  of  its  railroad.  Neither  can  tik«i 
by  legislation  compel  the  corporation  to  discharge  its  obligations  in  respet 
to  the  subsidy  bonds  otherivise  than  according  to  the  terms  of  the  contrm 
already  made  in  that  connection.  The  Unit^  States  are  as  much  boan 
by  their  contracts  as  are  individuals.  If  they  repudiate  their  obligatiani 
it  is  as  much  repudiation^  with  all  the  torong  and  reproach  that  term  tM 
plicH^  as  it  would  be  if  the  repiidiator  had  been  a  State  or  a  mnnicipalit; 
or  a  citizen.  No  change  can  be  made  in  the  title  created  by  the  grant  of  A 
lands  J  or  in  the  C/Ou  tract  for  the  subsidy  bonds,  without  the  consent  ^ 
the  corporation.    All  this  is  indisputable." 

If,  therefore,  the  act  of  1873  had  been,  as  the  Second  Comptrolki 
holds  it  to  be,  one  designed  to  collect  the  interest  on  the  bonds  befiNS 
the  interest  was  due,  under  the  contract  of  loan,  then  the  Constitntkl 
itself  would  wholly  frustrate  such  design  and  render  the  act  void. 

This  view,  therefore,  presents  another  insurmountable  objection  i 
attempting  to  enforce  the  opinion  of  the  Second  Comptroller. 

October  1,  1883,  the  Second  Comptroller  addressed  a  letter  to  fb 
Secretary  of  the  Treasury,  in  which,  after  referring  to  his  previous  lfl| 
ter  of  August  24, 1883,  and  saying  that  the  last  paragraph  thereof  "doe 
not,  in  terms,  set  forth  the  question  there  mentioned,  and  that,  toavQl 
uncertainty  on  that  point,  it  may  be  proper  to  restate  what  I  thendl 
signed  to  present,"  the  Comptroller  proceeds  to  state  his  position  in  fh 
following  words: 

The  (Question  referred  to  in  that  paragraph  is  the  one  which  I  dea 
the  essential  j/uint  involved  in  t\\e  \>v*^^^^^^^§» V^V^^S'j  namely: 
If  the  courts  decide  one  or  moiii  oi*  l\i<i>  vi\vum\^  T<ilviXT^\  \«i  vckSs\N<«  c 
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:s,  wfll  the  Ihct  of  snoh  decision  being  made  remove  the 
ontaiiied  in  section  5260,  and  anthorizo  the  oflScera  of  the 
ep«rtment  at  their  discretion  to  audit  and  pay  all  other 
li  they  may  deem  to  be  of  the  same  class  with  those  in  wliich 
have  been  rendered  in  favor  of  the  claimants  t  Tku  is  the 
ttire  to  lefbr  to,  as  not  having  been  considered  or  decided 
erne  Conrt  or  by  the  Court  of  Claims ;  the  real  question  iu- 
is  correspondence  being,  as  I  understand,  whether  the  liroi- 
i  on  the  powers  of  the  officers  of  the  Treasury  Department, 
f  March  3. 1873,  should  be  considered  at  an  eud  as  soon  as 
m  is  adUaaicated. 

Q  for  the  passage  of  the  act  was,  that  Congress  differed  with 
laimants  as  to  the  legal  rights  of  the  latter;  and,  in  place 
inr  to  change  the  law  as  to  the  claimants'  rights,  Congress 
ne  of  the  then  existing  remedies,  virtually  prohibiting  fiay- 
d  ordinary  modes  pertaining  to  the  Treasury  Department, 
me,  at  least,  left  to  the  claimants  no  other  remedy  than  that 
the  Court  of  Claims. 

resorted  to  was, in  terms.a  direct  and  unlimited  prohibition, 
tains  no  provision  that  tbe  re6tri(*tion  shall  eea^e  as  soon  as 
a  shall  be  decided  by  the  courts  iu  favor  uf  a  (rlaimaut,  or  as 
law  question  shall  be  detiTmiued.  Had  the  cinirts  decide<l 
laut  is  entitled  to  full  pay  for  all  tnuisportation  over  any  and 
,  there  would  have  been  no  further  point  to  litipite  concern- 
1  rights  of  the  claimants,  but  we  should  still  have  the  ([ues- 
r  the  restriction  on  the  executive  branch  remained, 
years  prior  to  the  passage  of  the  act  of  IST.S,  payments  had 
i\d  for  tninsi)ortation  over  leased  and  pmrhastHl  roads,  and 
passed  with  full  knowledge  of  the  practice, 
leration  of  the  act,  this  (iiiostion,  with  the  (»tln»rs  involvrd, 
lably  remitted  to  the  <rourts,  and  it  would  srein  that  a  dvtw- 
the  law  on  this  point  by  the  decision  of  one  or  m<»re  eas<*s 
>re  terminate  the  restriction  than  would  the  decision  in  a  sin* 
>ther  controverted  questions. 

>f  June  16,  1874,  and  March  3,  1875  (18  Stat.,  74  and  4r».'^), 
dmilar  restrictions  and  similar  authority  for  resorting  to  tho 
limSyhave  been  construed  to  impose  a  continuing  restriction 
nting  officers  which  still  remains  uotwithstandiug Judgments 
endered  in  favor  of  such  of  the  claimants  as  brought  suit, 
years  after  the  rendition  of  those  judgments  Congress,  l)v 
[arch  3,  1879  (20  Stat.,  300),  recognized  the  continuance  of 
on  by  confemng  special  authority  on  the  accounting  oHicers 
unpaid  claims  of  tho  same  class,  an  amount  not  exceeding 
it.  of  the  balances  recommended  by  tho  Quartermaster  Gen- 

tutes,  that  imposed  these  several  restrictions  in  onler  to  force 
»ort  to  the  courts,  did  not  i)urport  to  change  the  legal  rights 
BS  or  even  to  decide  upon  or  define  them,  but  dealt  exclu- 
remedies  and  iu  terms  absolutely  took  away  the  power  of  tho 
ranch  to  make  payments  except  after  Judgment,  it  is  equally 
B  Secretary  of  the  Treasury  dot»s  not  pass  ui>on  tho  legality 
s  by  withholding  payment  in  pursuance  of  tho  statute;  and 
ontinue  the  prtictice  which  has  heretofore  prevailed,  until 
tail  remove  the  restriction,  he  will  not  thereby  make  a  decis- 
d  to  the  validity  of  the  rhiims. 
onaJ  qnestiou  should  he  mciitiunoiL     If  there  were  no  audk 
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restriction,  and  if  it  should  be  held  that  the  transportation  done  ovor 
the  leased  or  purchased  lines  was  not  done  in  pursuance  of  the  contrMtl 
or  authorizations  contained  in  the  several  acts  making  grants  to  railnrnd 
companies,  it  would  be  a  very  serious  question,  whether  the  contnul^ 
expressed  or  implied,  assumed  to  have  been  made  in  prior  years,  oi 
which  these  claims  are  predicated,  are  not  void  because  in  excess  of  a^ 
propriation  and  in  violation  of  section  3679  of  the  Revised  Statutes,  SM 
whether  the  claimants  can  have  any  legal  standing  until  their  fisimk 
fihall  be  recognized  and  legalized  by  act  of  Congress. 

October  12, 1883,  this  was  by  the  Secretary  of  the  Treasury  infonh 
ally  referred  to  the  First  Comptroller. 

October  18, 1883,  Hons.  John  F.  Dillon,  Samuel  Shellabarger,  ani 
Jeremiah  M.  Wilson  submitted  an  additional  argument  in  behidf  of  (hs 
railway  companies,  as  follows  : 

The  Second  Comptroller  argues,  that,  although  the  courts  had  d(h 
cided  ^^  that  the  claimant  was  entitled  to  full  pay  for  all  transportatiOR 
over  any  and  all  roads,''  yet  the  restrictions  contained  in  sections  5!i6i 
and  52G1  upon  the  executive  branch  of  the  Government  to  withhold  pa^» 
ineut^  still  remain,  notwithstanding  such  decision. 

This  position,  we  submit,  is  a  most  extraordinary  one  and  cannot  IM 
sustained. 

The  opinion  of  the  Attorney-General  upon  precisely  the  same  ques* 
tion,  dated  the  6th  of  February,  1883,  is  full  and  complete.* 

We  will,  however,  add  a  few  suggestions: 

The  position  taken  by  Judge  Upton  amounts  to  this  :  That  sectioR 
5200  shall  be  read  as  if  it  directed  the  Secretary  to  withhold  "all  pny-- 
ments,"  to  any  railroad  company  or  its  assigns,  on  a(*>count  of  freighter 
transportation  over  their  respective  roa<ls  "  of  any  kind,'^  eren  after  d# 
courts  shall  have  deUrmined^  hi/  ajlnal  decision,  in  cases  precisely  identieaL 
that  such  withholding  is  unlawful;  and  that  hereafter  the  courts  shall 
be  substituted  for  the  Executive  Department,  in  all  such  cases,  forths 
auditing  and  allowing  of  these  classes  of  claims. 

His  position  is,  that,  in  all  the  future  history  of  these  transportatioqii 
and  roads,  the  contract-rights  of  such  roads,  as  established  by  the  Sk" 
prenie  Court,  shall  be  by  the  Executive  Department  of  the  Govemmefll; 
^lisregarded;  and  that,  although  such  contract-rights  shall  remain  Qr- 
changed,  and  although  Congress  shall  continue  to  appropriate  monet' 
for  the  payment  of  transportation  under  such  contract-rights,  and  i^ 
though  such  service  shall  be  continued  to  be  rendered,  yet  such  ooii': 
tract-rights  shall  have  no  force  as  against  the  United  States  in  its  Exe^ 
utive  Departments ;  but,  on  the  contrary,  all  auditing  hereafter,  of  thM 
contracts,  shall  be  done  in  the  courts. 

Our  replies  to  this  position  are,  that  section  2  of  the  act  of  the  3d  el 
Mareh,  1873  (17  Stats.,  508),  admits  of  no  such  interpretation.  Tbt^ 
section  2,  on  the  contrary,  interi)reted  in  the  light  of  all  it^  X)art8y  1^ 
one  directing  the  Secretary  to  withhold  these  moneys  until  the  question  If 
the  right  to  withhold  shall  he  dete}*mined  by  the  courts. 

An  examination  of  this  section  (2)  leads  inevitably  to  this  concloaiOB- 

Observe : 

That  this  retention  was  to  be  limited  to  the  amount  of  payments,  mtt$ 

by  the  United  States,  for  interest  ui)on  the  bonds  of  the  United  StatH 

^ ^ -^ 

*  This  opinion  of  the  Attorucy-General  is  appended  to  the  KaUway-CompenMliM 
Caee,  ant^. 


that  the  withholding  was  designed  to  oontiuae  no  longer  than 
reqoisite  to  get  a  speedy  and  final  decision  by  the  courts,  is 
ade  plain  by  the  fact,  that  the  causes  testing  the  question, 
»  section  required  to  be  brought  in  the  courto,  are,  by  such 
nperatiyely  required  to  be,  in  both  of  the  said  courts,  giv€t^ 
mee  of  all  otKer  frMttiietf •  This  is  the  universal  provision  of 
esigned  to  secure /or  the  guidance  of  the  Executive  Departments 
ninieiraUom  of  their  affaire^  the  final  decision  of  the  courts, 
r  such  is  the  design  of  such  statutes,  they,  as  a  rule,  require 
to  have  precedence  on  the  docket.  But  if,  in  this  cuhc,  the 
)g  was  to  continue  precisely  the  same  after  the  court's  decis- 
rore,  why  this  provision  on  the  part  of  Congress,  to  have  the 
dily  decided! 

3rly  plain  that  it  was  not  the  design  of  CongrosH  here  to  trans> 
magement  of  these  enormous  accounts,  nnining  through  pos- 
uries,  from  the  Executive  Department  to  the  courts  of  the 
r  to  fix  in  the  Legislation  of  Congress  a  precetleiit  in  which  it 
Sfldd  that  the  statutes  of  the  Uniteil  Staten,  and  all  contracts 
der  such  statutes,  and  the  duties  and  powers  of  the  Kxocu- 
krtment  thereabouts,  should  cease  to  find  their  tiiial  iiitcrpre- 
be  courts  of  last  resort  in  this  country. 
Jpton's  position  is.  that  hero  Congress  meant  to  Hay,  that,  no 
lat  the  Supreme  Court  of  the  United  States  may  pronounco 
MSt-rights  of  the  Union  Pacific  companies  to  be,  and  no  matter 
uiged  such  contracts  may  remain,  and  no  matter  how  faith- 
3  contracts  may  be  performed,  and  no  matter  how  Con;;n*ss 
a  appropriations  to  meet  these  contracts,  acconling  to  the 
Ined  by  the  courts,  yet  I  wish  it  underatcKMl  that  thene  con- 
defined  by  the  courts,  shall  be  hei-eaHer  repudiated  in  the 
Department,  and  their  interpretation,  as  derive<I  from  such 
ill  be  disregarded  and  trampled  u[K)n,  or  at  least  totally  ignoreil 
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We  tliink  it  fair  to  the  Second  Comptroller  to  say,  that  he  intimat 
that  he  would  yield  to  the  decision  of  the  Supreme  Court;  for  he  sa; 
<^This  is  the  question  I  desire  to  r^fer  to,  as  not  having  been  considen 
or  decided  by  the  Supreme  Court  or  by  the  Court  of  Claims.^ 

And  he  states: 

<^As  the  statutes,  that  imposed  these  several  restrictions  in  order 
force  parties  to  resort  to  the  courts,  did  not  purport  to  change  the  leg 
rights  of  the  parties,  or  even  to  decide  upon  or  define  them,  but  dei 
exclusively  with  remedies,  and  in  terms  absolutely  took  away  thepowi 
of  the  executive  branch  to  make  payments,  except  after  judgment,  it 
equally  true  that  the  Secretary  of  the  Treasury  does  not  pass  upon  il 
legality  of  the  claims,  by  withholding  payment  in  pursuance  of  the  sti 
ute.'' 

It  is,  then,  plain  that  Judge  Upton  does  not  mean  to  say  that  the  Se 
retary  and  accounting  officers  may  still  sit  in  judgment  on  tlie  rightfta 
ness  of  these  claims,  or  pass  upon  their  merits  at  all,  and  decide  tha 
contrary  to  the  rights  established  by  the  final  decision  of  the  Suprem 
Court.  He  therefore  must  mean,  that  this  section  2  of  the  act  of  Man 
3,  1873  (now  sections  5260  and  5261  of  the  Revised  Statutes),  has  mmjA 
and  'in  terms  absolutely',  taken  away  the  power  of  the  executive  braoo 
to  make  payments,  although  the  right  to  the  payments  shall  have  bea 
finally  established  by  the  Supreme  Court.  The  necessary  result  of  tU 
l)osition  is  just  what  is  attributed  to  it  by  the  opinion  of  the  Attomej 
General  above  quoted,  to  wit:  to  permanently  transfer  the  business o 
auditing  claims,  of  this  character,  from  the  Executive  Department  t 
the  courts. 

We  have,  therefore,  as  the  result  of  this  position,  this  spectacle 
Congi^ess  appropriates  money  for  carrying  these  mails,  of  course,  attk 
rates  specified  by  the  agreement  of  the  Govei-nment,  which  agreemea 
the  Supreme  Court  has  just  decided  to  be  in  full  force  in  Union  Padfl 
Eailroad  Co.  v.  United  States  (104  U.  S.,  662). 

yhen  the  executive  orders  these  mails  to  be  carried  under  the  od 
tract.  Then  they  are  carried.  Then  the  proper  Auditor  receives  il 
application  for  payment,  according  to  the  contract,  and  decides  thatb 
will  not  pa}'  for  carrying,  say,  upon  the  Union  Pacific,  from  Omaha  t 
Ogden,  for  the  first  quarter  of  1880.  Then  suit  is  brought  in  the  Coar 
of  Claims  for  that  quarter.  The  Court  of  Claims  renders  a  judgmen 
(as  it  has  done)  for  the  amount  due  as  per  contract.  It  is  then  carriei 
to  the  Supreme  Court  of  the  United  States  and  the  judgment  is  affinna 
and  paid.  Then  an  account  is  presented  for  the  second  quarter  unde 
the  same  contract.  It  is  rejected ;  earned  to  the  Court  of  Claims ;  jad| 
ment  rendered  j  canned  to  the  Supreme  Court;  and  judgment  affirma 
and  amount  paid.  Then  for  the  third  quarter  upon  identically  the  San 
facts;  claim  rejected;  carried  to  the  Court  of  Claims;  to  the  Suprea 
Court;  judgment  aflirmed ;  money  paid ;  and  this  process  goes  on  in  ft 
courts,  as  an  auditing  bureau,  repeating  the  same  judgment,  througlKM 
the  3  ears  in  which  these  sections  5260  and  5261  stand  upon  the  statutl 
Observe  that  the  mere  fiict  that  Congress  appropriates  money  suffidei 
to  ])ay,  as  ])er  contract,  would  not  operate,  of  its  own  vigor,  as  a  repM 
of  sections  5260  and  5261. 

Can  it  be  iK)ssil)le  that  any  such  tiling  as  this  was  meant  by  sectioi 
2  of  the  act  of  the  M  of  :\Iarch,  1873  ?  If  this  ilhistration  does  not  p« 
sent  a  ease  of  reduction  to  the  absurd  it  seems  difficult  to  conceive  of 
c  ise  that  would.  And  yet  it  is  precisely  this  that  Judge  Upton  rah 
sJjii]]  he  (lone.  An  interpretation  of  this  act  of  3d  March,  187*%  vhic 
would  give  it  such  an  operation  as  W\U, \^  woX \\\^x^\^  absurd,  but  is  pal 
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pdbly  making  the  a<;t  have  an  uiicouHtitutional  oiHM-ation.  ( 'onp:n's.s  can 
BO  more  assign  to  the  courts  the  mere  aiulitini^  of  railroad  accoiiiit8, 
where  the  law  and  factA  are  undiRpiited,  than  it  c^m  the  power  of  i^rant- 
mg  pardons. 

Again,  there  is  something  stated  in  this  opinion  about  the  acts  of 
June  16,  1874,  and  March  3,  1875  (18  Stats.,  74  and  45:},  iM>ntaiiiiiig 
similar  restrictions  and  similiar  authority  for  resortinp:  to  the  Court  of 
Gaims),  having  been  construed  "to  im])ORe  a  continuinff  restriction  on 
the  accounting  officers  which  still  remains,  notwithstanding  judgments 
have  been  rendered  in  favor  of  such  of  the  daiiiiants  as  bnnight  suit.'* 

We  do  not  know  what  holding  is  refoiroxl  to  unh*Ks  it  be  the  opinion 
of  Attorney -General  Williams  (14tli  Opinions,  ;»7."),  rend<*re<i  l*4th  Feb- 
maiy,  l'^74),  and  theopiuion  of  Attoniey-Cieneral  1)ov(mis  (Hi  Oi>iiiionH, 
J17).  If  so,  then  we  refer  to  what  is  siiid  in  the  arguinrnt  hrretoforo 
filed  in  this  case.  [Antej  p.  218.J  Tlie  opinion  of  AttonH\v-(  ionrral  Will- 
iams was  delivered  before  the  Suprenit'  < -ourt  of  the  I'nitiMl  States  had 
decided,  in  United  States  r.  Union  Tarilic  Kailn)ad  Co.  (in  U.S.,  01), 
tiiat  the  act  of  1873  does  not  change  tbe  charter-rights  of  these  com- 
panies, and  that  no  intei-est  is  due  the  rnitcnl  States,  ami  henei*  it  iost 
its  force  in  virtne  of  this  d(M.*ision.  li^'ganling  the  opiiiic»ii  of  Attorney- 
General  Devens,  it  is  suflieient  to  say  that  that  opiiiion,  (ni  its  very  faee, 
shows  that  the  Attomey-ilenoral  was  not  of  o)»ininii,  that,  after  the 
judgment  of  the  Supreme  Court  was  obtainiMK  the  wiihlioMing  of  tiie 
money  should  still  goon  as  hehl  1>y  tht*  First  Coin]>troIIer,  btuMUse  in 
tliat  opinion  he  us4*s  this  expression: 

'•In  this  state  of  the  dc<'isions,  1  advise  the  retention  of  nil  eom])en- 
sation  to  thow?  roads  lor  siTviees  upon  siieh  hranrh«*s,  so  'ni\T  tin* 
question  can  be  Jn(ii<;ially  determined.'- 

This  is  ]>recisely  equivalent  to  saying  that  when  s«)  determined,  if  the 
right  was  hehl  against  the  withholding,  th<*n  the  withholding  would 
cease. 

Tljen  this  opinion  of  the  Seeond  Coni])troHer,  of  the  1st  of  ()et<>lK»r, 
1SS3,  goes  on  to  say,  that,  '* Several  years  nffrr  the  rendition  of  these 
judgments  Congress,  by  the  aet  of  Mairh  .»,  i.S7l»  f-*0  Stats.,  :»*.*0).  n'eog- 
uizetl  the  rontinnanee  of  the  restriction"  eontaine<l  in  the  aets  of  June 
16, 1S74,  and  March  .'5,  ls7r>  (IS  Stats.,  71,  IV;).  "^by  et»nr«'rring  sp«M'ial 
authority  on  the  ae<-ounting  ollieers  to  allow,  on  un]iaid  claims  of  the, 
same  cla.ss,  an  amount  not  exciM'ding  Jifty  ]»er  C4»nt.  of  the  balances 
recommended  by  the  Qnartermast4*r-<i«?neral." 

This  is  ii  statement  by  tlie  Se<'4»nd  Coniiitn»lh*r,  in  substance,  that 
the  act  of  the  M  of  Man-h,  ls7J>  (L*o  Siiits.,  ;?*M»j,  is  t)ne  which,  in  t«*nns, 
recognized  or  rerpiinMi  the  continuance  of  this  **  withholding"  ///V/r  Jinal 
jndgment  by  the  courts:  and  that  this  retention,  or  direction  to  c<»ntinue 
the  withholding,  is  to  be  found  in  the  fact,  that  this  ai't  of  March  <S, 
1879.  only  permitted  the  a(*counting  ollieers  to  '*alI(Av,on  un]»aiii  claims 
of  the  same  c]as.s.  an  amount  not  c\<'ecding  til'ty  ]H'r  ciMit.  id*  tlie  balances 
recommended  by  the  (^)uartcrmast«T  ilcncral.'  In  other  words,  lie  says, 
the  eflect  of  this  act  is  t«»  allow  no  jiaynicnts  nu  claims  like  those  de- 
F^'rilH'd  in  section  riL*ij(»,  even  after  judginent,  ex«*ept  to  tin*  ext«*nt  of 
oO  jK*r  cent. 

iTow,  liail  the  Second  Coinpt roller  not  stopped,  in  his  r«'t«'rcn4*c  hert^ 
to  this  act  of  liS7'.»,  just  where  lie  did,  he  \v«aihl  have  Ibund  that  this 
act  of  1879,  in  its  logical  hearing  upon  this  ]»oinl,  is  exactly  the  reverse 
of  what  he  states  it.  Instcatl  *>!'  tliis  a4-t  n-ading  as  he  makes  it  read, 
to  wit:  as  one  *'conferring  s]iecial  auilmrity  on  the  accounting  <»tVicvrH 
to  allow,  on  un]»aid  claims  oJ'  thr  >;//y;r  cLism,  an  amount  nol  e\cccA\ug; 
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fifty  per  cent,  of  the  balances  recomjnended  by  the  Quartermaster-Gen- 
eral,'' absolutely  and  independently  of  the  decision  of  the  courts,  it  reads 
just  the  reverse  of  this.    It  is  in  these  words: 

"For  the  payment  of  arrears  of  Army  transportation  due  such  land 
grant  railroads  as  have  not  received  aid  in  the  Government  bonds  as  com- 
pensation  was  withheld  from,  under  the  acts  of  June  16  and  22, 1874| 
and  March  3, 1875,  to  be  adjusted  by  the  proper  accounting  officers  ia 
accordance  with  the  decision  of  the  Supreme  Court  in  cases  decided 
under  the  said  acts,  to  be  paid  as  other  Army  transportation,  but  in  no 
event  shall  more  than  fifty  per  cent,  of  the  full  amount  allowed  by  the 
Quartermaster-General  be  paid  until  the  decision  of  the  Court  of  Claim 
he  had  in  each  ca>se^  three  hundred  thousand  dollars  or  so  much  thereof  of 
may  he  necessary.^ 

What  is  omitted  by  the  Second  Comptroller  is  the  words,  "until  the 
decision  of  the  Court  of  Claims  be  had  in  each  case." 

Two  things  are  perfectly  obvious  in  this  statute:  one,  that  it  required 
the  accounting  officers  to  be  governed  by  the  decision  of  the  Court  of 
Claims  and  the  Supreme  Court,  in  the  cases  identical  with  those  de- 
cided. Yet  the  Second  Comptroller  says  that  he  will  not  be  governed  . 
by  the  decision  of  the  Supreme  Court.  The  other  thing  apparent  is  thtt 
the  restriction  to  fifty  per  cent,  is,  by  the  statute,  put  an  end  to  tbe 
moment  a  decision  is  obtained  in  the  court ;  whereas  Judge  Upton's  pod- 
tion  is  that  he  will  not  regard  any  decision  of  any  court,  but  will  con- 
tinue to  withhold  the  money,  and  all  of  it,  in  all  cases  coming  within  the 
l)rovisions  of  the  2d  section  of  the  act  of  the  3d  of  March,  1873. 


Opinion  by  William  Lawrence,  First  Comptroller. 

By  the  acts  of  July  1 ,  18G2  (12  Stat.,  480),  and  July  3, 1864  (13  Stat, 
350),  Congrevss  made  a  land-grant  to  the  respective  railroad  companies 
tlierein  named,  including  *'The  Union  Pacific  Railroad  Company"  and 
"The  Central  Pacific  Railroad  Company,"  and  authorized  the  issue  to 
each  of  them  of  subsidy  bonds  of  the  United  States  "  payable  in  thir^ 
years  after  date,  [and]  bearing  six  per  centum  per  annum  interest,  (said 
inteiH>8t  payable  semi-annually),"  on  condition  that  the  resi)ective  com- 
l>anies  receiving  such  bonds  should  pay  them  at  maturity,  and  should 
at  the  same  time,  reimburse  the  United  States  for  annual  interest  imid 
by  it,  so  far  as  it  was  not  previously  reimbursed  by  retaining  ane-ha^ 
of  the  t»ompens;\tiou  for  trans|>ortation  services  rendered  for  the  gov* 
ornment,  and  by  luMug  paid  five  iH?r  cent,  of  the  net  earnings  of  the 
rosiHH'tivo  roads  after  their  completion.  These  acts  reserved  to  Con- 
gress the  right  to  **  add  to.  alter,  amend,  or  repeal "  the  same.  The  act 
of  ^lan»h  a,  1873  ^IT  Stat.,  508,  see.  2),  as  carried  into  the  Revised 
Statutes,  is  as  follows: 

**SiH\  r>2(>0.  The  Soonnary  of  ihe  Treasury  is  directed  to  withhold 
all  paymonts  lo  any  niiln^ul  company  and  its  assigns,  on  account  of 
(ViMghts  or  trausinntation  ,■  over  their  resi>ective  roads  [,]of  any  kind, 
to  the  amount  of  p;>ymonis  made  by  the  Uniteil  States  for  interest  upon 
Inmds  of  the  luitod  Slates  issueil  to  any  such  company,  and  which 
sIihII  not  have  boon  iv  imburseil.  tOirether  with  the  five  per  centomof 
not  tvirniiij^'s  iluo  and  uuapv\\ov\,  ;\s^  vr»v\\V^\i\  Va^. 


I,  in  Section  1,  declares  what  shall  be  net  earnings  provided  for 
cts  of  July  Ij  1862,  and  Jnly  2, 1804,  and  amends  the  latter  acts 
;t  of  what  shall  be  deemed  net  earnings.    It  then  provides : 

2.  That  the  whole  amonnt  of  compensation  which  may,  from 
ime,  be  due  to  said  several  railroad  companies  respectively  for 
rendered  for  the  Government  shall  l)e  retainiMl  by  the  Tiiited 
»ne-half  thereof  to  be  presently  applie<l  to  the  Utpudation  o\'  the 
paid  and  to  be  paid  by  tin*  Unitcil  States  npon  the  InmuIs  sn 
y  it  as  aforesaid,  to  each  of  SHi<l  e4»ri>oration.s  severally,  and  the 
If  thereof  to  be  turned  into  the  sinking-fund  liereinalter  pro- 
ir  the  uses  therein  mentioned." 

ct  of  March  3,  1879  (20  Stats.,  42(0,  pn)vi<les : 

for  theproi)er  ailjiistment  of  the  acrount.s  of  thi*  Knion  r:i<'iih% 
Pacific,  Kansas  Pacific,  Wi'sttTn  Pacitic,  juid  Sioux  City  aii<l 
lailroail  Comx)anies,  respectively,  for  services  wliiHi  have  Immmi 
>e hereafter  [>erfornie<i  for  the  goveiiinient  lor  transportation  ot' 
y  and  transportation  of  the  mails,  the  SeiTctary  of  tiie  Treasury 
V  authorized  to  make  such  entries  upon  the  books  of  the  depart  • 
will  carry  to  the  credit  of  said  (*oiii]Kiiiies  the  amounts  soearnetl 
earned  by  them  duriufc  each  tisealyear  and  witliheld  under  tlie 
la  of  section  fiftV'two  hundred  and  sixtv  of  the  Kevisi'd  Statute's 
he  act  of  Congress  a])])n>ved  May  s4*venth,  eighteen  hnndretl 
•nty -eight:  Provided,  That  this  shall  ntit  authorize  the  expen- 
*  any  money  from  the  Treasury  nor  change  the  nietiiod  nt>w 
1  by  law  for  the  auditing  of  such  claims  against  tin*  govern- 
Nodded  further^  That  this  paragra])h  shall  not  Im»  so  construed 

a  disxMisitiou  of  any  moneys  due  or  to  iK'come  due  to  or  from 
ipanies  resi)ectively,  or  to,  in  any  way,  all'ect  their  rights  or 
•the  ricrhts  of  the.  IJiiitpd  States,  niider  evistiii*'  laws,  if  heiiiL' 
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1.  The  first  question  which  should  perhaps  be  considered  is  whethc 
the  act  of  March  3,  1873  (17  Stat.,  508,  sec.  2),  now  sections  5260  an 
5261  of  the  Eevised  8tatut.es,  requires  the  Secretary  of  the  Treasoi 
^^to  withhold  all  payments  to  any  railroad  company  and  its  assigns,  o 
account  of  freights  or  transportation  [,]  over  their  respective  roads  [ 
of  any  kind,  to  the  amount  of  payments  made  by  the  United  States  fc 
interest  upon  [subsidy]  bonds  of  the  United  States  issaed  to  any  sue 
company,"  or  "only  one-half  of  such  payments  as  provided  by  the  ac 
of  July  2, 1864  (13  Stat.,  359,  sec.  5).  This  question  will  now  be  ooi 
sidered  with  reference  to  the  bond-subsidized  companies. 

It  has  been  determined  by  the  Supreme  Court,  that  the  act  of  July  2 
1864,  constituted  a  contract  between  the  United  States  and  the  respee 
tivo  railroad  companies,  by  which  the  former  could  only  retain  one-hal 
of  the  compensation  for  transportation  services  performed  by  the  latter; 
and  that  this  contract,  unlike  other  provisions  of  said  acts  of  July  1^ 
1862,  and  July  2, 1864,  either  could  not  he,  or  was  not  intended  to  be, 
and  so  was  not,  changed  by  the  act  of  March  3, 1873.  Thus,  in  Union 
Pacific  Kailroad  Co.  v.  United  States  (10  Ct.  CI.  548),  decided  at  De 
ceuiber  term,  1874,  the  effect  of  the  act  of  March  3, 1873,  on  the  righl 
to  payment  of  compensation,  as  prescribed  by  the  act  of  July  2, 18W 
(13  Stat.,  359,  sec.  5),  was  directly  presented  and  decided.  It  was  said 
in  the  argument  in  this  case,  that  the  act  of  March  3, 1873,  "  did  not  at 
tempt  to  define  what  those  rights  [of  the  railroad  company]  were,  nor  [j 
in  any  respect  [,]  to  modify  or  change  them,  nor  had  Congress  powei 
so  to  do."  (p.  554.)  The  court  said  that  the  act  of  March  3, 1873,  "did 
not  infringe  any  right  vested  in  the  company,"  but  "left  the  origim 
compact  entirely  untouched,  as  it  stood  declared  by  the  statutes  ol 
[July  l,j  1862  and  [July  2,]  1864."  (p.  579.)  And  the  court  rendered 
judgment  in  favor  of  the  company  for  one-half  of  the  amount  of  tran» 
portation-services  rendered  by  it  for  the  United  States,  including  serv- 
ices after  March  3,  1873,  and  up  to  March  1, 1874.  It  was  thus  dia- 
tinctly  decided,  that  the  act  of  March  3, 1873,  either  could  nof,  consti- 
tutionally, or  was  not  intended  to,  change  the  act  of  July  2, 1864,  as  to 
the  amount  of  compensation  which  the  United  States  was  entitled  to 
retain.  The  case  was  taken  by  appeal  to  the  Supreme  Court,  and  the 
judgment  of  the  court  below  was  affirmed  in  an  opinion  sufSciently 
quoted  in  the  argument  in  this  case,  the  Supreme  Court  holding,  in 
effect,  that  it  was  not  the  intention  of  the  act  of  March  3, 1873,  tore- 
l^eal  the  contract  created  by  the  act  of  July  2,  1864  (United  States c 
Union  Pacific  Railroad  Co.,  91  U.  S.,  91).  The  Supreme  Court  said 
that  "it  would  have  been  idle  to  authorize  a  suit,  [as  the  act  of  March 
3, 1873,  now  section  5261  of  the  Eevised  Statutes,  did,]  had  Congrett 
intended  to  rei)eal  the  provision  [of  the  act  of  July  2, 1864,]  on  which 
alone  it  could  be  maintained."  {Id,).  It  is  sufficient!}^  shown  that  this 
ruling  was  followed  by  the  Court  of  Claims  in  the  Union  Pacific  Eailway 
Company  r.  United  States  (16  Ct.  CI.,  35^-361).    And  the  Attorney- 
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General  evidently  concurnMl  in  tlio  wniclusions  of  the  Court  of  CMaiinK 
in  the  latter  case  by  abandoniup:  the  appeal. 

In  the  siuking-fiind  cases  ((M^  U.  S.,  719),  the  Supremo  Court  j;ch*s  even 
further,  and  declares  that  the  I 'nitc-d  States  cannot  ^Miy  leprishition  com- 
pel the  coriK)ratjoa  [the  Union  Pacific,  or  the  Central  Paiilic,  Uailroad 
Company]  to  discharge  its  obligations  in  resp<H!t  to  th<*  subsi<ly  Itoiids 
oila^tise  than  a4x>ord%ng  to  the  lermn  of  the  contract  alriady  made  in  that 
oonnection."  And,  see  United  States  r.  I^nion  Pa<^ific  Kaiiroacl  Co. 
(^  U.  S.,  569).  It  thus  seems  that  the  contract  created  by  the  acts 
of  July  1,  1862,  and  July  2,  1S64,  betwwn  the  United  States  and  the 
railroad  companies  as  to  the  mode  of  paying  intereat  on  the  HuhnUiy  tmndit  by 
"one-half  of  the  comjicnsation  for  services  i-endenMl  for  t  \w  government" 
and  by  five  i>ercent.  of  net  earnings,  cannot  b<»  rbanginl  under  thi*  iv- 
uerved  |>ower  to  "add  to,  alter,  amend,  or  repeal"  said  aets,  and,  in 
this  resjiect,  differs  from  other  provisions  of  said  a4'tM.  And  it  is 
thus  finally  settle^!,  that  the  act  of  Mai-ch  :J,  1S7:;  (i:<*v.  Stat.,  ."iiii^o, 
52C1:,  does  not  give  any  authority  to  withhold  any  mni«*  than  '*»;*r- 
half  of  the  coni]K»nsalioii  for  servings  rendered  for  the  govrrnmrnt  by 
said  companies"  (a<'t  of  July  L*,  l.S<»4,  i:j  Stat.,  .T)!*,  soc.  5),  bosi«l4*s  the 
five  [percent,  of  net  earnings. 

II.  The  inquiry  is  i)rest»nte<l  by  the  Hon.  Se4M)nd  CNMiiptmllor: 

*'If  the  courts  dorido  one  or  moroofth**  elainis  n-frrn-il  tn  in  favnr  of 
the  claimants,  will  the  fa<*t  of  siu'li  tbM'ision  iN'ingmadr  n-iiiuv**  tht*  re- 
striction containe<l  in  s4-4'tion  5l2<iO,  and  authori/o  tin-  ulVhtrrs  ni'  tin* 
Treasury  I>epai'tment  at  thfir  disrntioii  to  au<lit  and  pay  all  nWwv 
claims  which  they  may  d«MMn  to  bf  of  tlio  sani»*  class  witli  thos»»  in 
vhich  judgments  have  iH^n  pMidenMl  in  favor  •>ftlHM*l:iiina nts  .*  •  •  • 
The  act  [of  March  '^,  1H1»^ — s«m!.  ."iiMlo,  Ki'v.  Stat.j  <M»ntains  n«»  ]»rovision 
that  the  rentriciion  shall  ceanv  as  soon  as  a  single  tuisf  shall  1m»  drri(lf<l 
by  the  courts  in  favor  of  a  claimant.-- 

1.  It  is  snflicienttosavthat  n»T>eate<l  dwisionshav<'lM>en  inad«'  l»v  tin* 
courts  which  have  lK?en  aequiesred  in  by  thr  AttoiiH*y-(icneral,  all  hold- 
in;,'  that  the  act  of  Manih  3, 1S7.5,  ncrtr  mndv  any  rnUd  rrsfrirtinn.     Tin* 
instruction  phwv*!  on  a  statute  by  the  highost  rourt  is  as  niurh  a  part 
of  the  statut«»  as  the  words  eniployi'd  by  Con^in'ss  in  making  it.     S»n*h 
'tiii.srruction  is  the  supreme  rvidenei*  of  what  the  law  is.     Tin-  nsil  I'f- 
ftfrt  of  the  <iuestion  ])resent<*d  by  tlir  Se<'ond  Coni]i1  roller  is,  whether 
Jlie  ext^'Utivc  oflieers  of  the  governmi-nt    will  e\«'eu!t'  the  law  as  it  is 
laid  down  b\"  tht»  highest  <'onrt,  or  will  t*\«'riite  a  diiVermt  ronstrnrtion 
of  it  which  tlie  eourt  has  said  is  nnt  the  law.     The  ntilitv  of  irlusiiiLr  to 
'ocognize  the  corn.M'tn«»ss  of  the  jn*lM'ial  eon^^t ruction  !»*  not  )M*rerivr<l, 
^hen.  in  such  case,  the  railroad  eompanirs  ean  in  tin-  ronrts  ]nirsue  a 
remedy  by  aeti<ni  in  eaeli  ])artienlar  4MSf,  siini»ly  to  a.irain  obtain  a  de- 
vision  of  what  has  already  been  drtrrniined.     <'onLrn*>s  ean,  within  the 
liniits  of  the  ^Constitution,  change  the  statute,  or,  ivi'n  as  a  question  of 
l»h(/>fKfl/  [lower  withhold  aj^jUHquiations  Ibr  payin'-nts  in   aeenv*\v\uv!0 
^'.tb  the  deeisjoijs  of  the    rotirrs^  or  jirnjuTlv   inereasc*  tbe  s\n\d\\*'- 
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fund  beyond  the  amount  now  required  by  the  act  of  May  7, 1878,  and 
thus  control  the  action  of  the  executive  officers.  The  necessity  for  ac- 
tion in  any  of  these  respects  is  to  be  judged  of  by  Congress.  But,  as  the 
decisions  of  the  courts  have  been  known  to  Congress,  and  no  action  by 
that  body  has  been  taken  to  counteract  their  effect,  it  can  scarcely  be 
expected  that  executive  officers  will  nullify  or  disregard  the  decision 
of  the  highest  judicial  tribunal  of  the  country.  The  appropriations 
made  by  Congi'ess  "for  transportation  of  the  Army^'  and  other  like 
services  have  been  general.  (Act  of  June  30,  1882,  22  Stat.,  120 ;  act 
of  March  3, 1883,  Id,j  458.)  So  of  those  made  "for  transportation  on 
railroad  routes  ^  (act  of  May  4,  1882,  22  Stat.,  53 ;  act  of  March  3, 
1883,  Id.j  454).  These  appropriations  were  made  after  the  decisions 
referred  to. 

2.  The  acts  of  July  1, 1862,  and  July  2, 1864,  when  supplemented  by  the 
proper  appropriation  acts  give  the  railroad  companies  a  right  to  i)ay- 
ment.  Payment  must,  therefore,  be  made  unless  this  right  has  in  some 
mode  been  taken  away.  It  has  not  been  taken  away  by  the  act  of 
March  3,  1873  (Rev.  Stat.,  5260,  5201),  for  two  reasons:  The  first  veasou 
is,  that  the  Supreme  Court  has  decided  that  this  act  ^'mean^  nothing 
more  or  less  than  the  remission  to  the  judicial  tribunals  of  the  question, 
whether  this  company,  and  others  similarly  situated,  have  the  right  to 
recover  from  the  government  one-half  of  what  they  earned  by  trans- 
portation I  and  this  question  is  to  be  determined  upon  its  merits.  The 
merits  of  such  a  question  are  determined  when  the  effect  of  the  charter 
[acts  of  July  1,  1862,  and  July  2,  1804]  is  ascertained  and  declared.'' 
(United  States  v.  Union  Piicilic  Railroad  Co.,  91  U.  S.,  91.)  And  the 
court  has  "  ascertained  and  declared^  that  the  right  to  compensation 
as  prescribed  in  the  acts  of  July  1,  1802,  and  July  2,  1864,  could  not 
be  changed.  The  contingency  conteini)lated  by  the  act  of  March  3, 1873, 
to  wit,  the  decision  of  the  proper  courts,  has  thus  occurred,  on  which  it 
becomes  the  duty  of  executive  officers  to  execute  the  law  as  settled  by 
the  decisions  of  the  courts. 

The  second  reason  is,  that  the  courts  have  decided  that  any  statute, 
which  would  attempt  to  deny  the  right  to  payment,  as  prescribed  by 
the  acts  of  July  1 ,  1802,  and  July  2,  1804,  would  be  unconstitutional 
and  void.  The  Constitution  is  as  much  a  law  regulating  the  duties  of 
executive  officers  as  an  act  of  Congress.  (Bishop,  Written  Laws,  11a, 
12,  10,  89;  Railroad  Company  v.  McClure,  10  Wall.,  511;  Pacific  Rail- 
road Co.  V,  Maguire,  20  Id,j  30.)  And  it  has  been  said  that  the  execu- 
tive departments  "  being  bound  equally  with  the  judicial  to  obey  the 
Constitution,  are  under  equal  obligations  to  interpret  it  for  themselves.'' 
(Bishop,  Written  Laws,  35,  104;  Bishop,  First  Book  of  the  Law,  114- 
123 ;  United  States  t\  Lytic  et  a/.,  5  McLean,  9, 18 ;  Mathews  v.  Shores, 
24  111.,  27.)  However  this  may  be,  Congress  has  required  a  judicial 
exposition  of  the  act  of  ^larch  3,  1873,  to  determine  ichat  the  late  is. 
This  exposition  has  been  made,  awd  \l  \ig»  t\i^  law  which  executive  offi- 
cers are  bound  to  execute. 
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3.  For  otJier  tomom,  the  aet  of  Maioh  3, 1873,  is  not  to  be  oonetnied 
«8  dizecting  that  jM^fMtMte  be  ftUhkeldj  after  a  Judicial  dedeion  declar* 
ing  that  the  right  to  pajyment  eziate  has  been  made. 

A  etatate  is  not  to  be  so  oonstmed  ae  to  work  iqjnsticeyor  be  abenrd 
it  ifai  ewiaeqnencea,  if  its  words  will  fidrly  admit  of  any  other  oonstrao- 
tioa.  (BiahoiK  Written  Laws,  82,  90,  83, 200).  A  law,  which  would 
cuet  that  payments  should  not  be  made  after  the  oourts  had  in  obe- 
dienoe  to  saeh  law  dedded  that  payments  should  be  made,  would  seem  to 
be  mgnst.  It  would  seem  equally  absurd  that  Congress  should  solemnly 
hfislate  that  •  judicial  question  should  be  determined  by  the  courts  for 
the  goidanoe  of  executive  officers,  and  then  should  require  such  officers 
to  disregard  the  decision  when  made.  It  would  indeed  be  a  strange 
statute  that  would  solemnly  enact  a  contempt  and  disregard  of  judicial 
dedsiona  which  such  statute  required  to  be  made.  The  act  of  March  3| 
lO,  can  be  reasonably  construed  to  avoid  as  well  injustice  and  ab- 
audlty,  as  legidative  contempt  of  judidal  deddons. 

L  If  the  act  of  March  3, 1873,  is  an  absolute  prohibition  against  aU 
payments,  it  will  apply  to  judgments  in  the  Court  of  Claims,  as  well  as 
to  claims  a4]nsted  by  accounting  officers.  Thus,  there  would  be  pre- 
acnted  a  large  dass  of  claims  solemnly  acyndged  to  be  owing  and  pay- 
able, with  all  remedy  withdrawn  by  which  payment  could  be  made.  It 
has  been  said  by  a  high  authority,  that  ^^a  law  which  deprives  a  party 
doll  legal  remedy  must  neoeBsarily  be  void."'  (Ooolcy,  Const.  Lim.,  4th 
ed^  354  [289]).  And  it  has  been  further  said,  that,  ^Mf  tlie  legislature 
of  the  State  were  to  undertake  to  make  a  law  preventing  the  [all]  legal 
lemedj  upon  a  contract  lawfully  mmle,  and  binding  on  the  party  to  it, 
there  is  no  question  that  such  legislature  would,  by  such  act,  exceed 
its  legitimate  powers.    (/<f.,  citing  authorities). 

5.  <^  Every  word  and  clause  [of  a  statute]  should,  if  possible,  have 
assigned  to  it  a  meaning,  leaving  no  useless  words''  (Bishop,  Written 
Law)^  82).  That  provision  of  the  act  of  ManJi  3, 1S73  (liev.  Stat.,  5201), 
aothorizing  suit  to  be  brought,  by  which  ^41ie  right  of  such  [bond- 
aobsidized]  company  to  recover  the  same  [coiuiM3usatiou  for  traii8i)orta- 
tion  services]  upon  the  law  and  the  facts  of  the  case  shall  be  deter- 
ained,"  will  be  without  any  puri>ose  or  eflect,  if,  when  the  right  has  hte^i 
determined  J  no  payment  can  be  made.  By  its  very  words  the  object  of 
the  statute  was,  to  secure  a  determination  of  the  right  to  payment.  A 
judicial  decidon  giving  construction  to  a  statute  is  a  part  of  the  statute 
itadf. 

It  thus  seems  deary  that,  upon  the  statute,  as  construed  by  the  courts, 
▼hen  the  right  to  payment  has  l)een  settled,  the  duty  and  ]M>wer  to 
make  it  revive  and  exist  in  all  their  original  force  as  if  no  provision 
had  been  made  for  delay  in  order  to  obtain  a  judicial  decision. 

nL  The  next  queetion  which  may  now  be  considered,  is,  whether  pay- 
aent  is  to  be  withheld  of  the  hal/  or  of  the  whole  of  the  comi>ensation 
on  account  of  frdghts  or  transportation  over  roads,  which  receW^  no 
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subsidy  in  bonds,  bat  which  are  owned j  leased^  controlled^  or  operaM  by 
the  bond-subsidized  companies? 

This  question  will  be  examined,  first,  with  reference  to  the  act  of 
March  3, 1873  (Kev.  Stat.,  5260, 6261).  The  Supreme  Court  and  Courtof 
Claims  have  decided,  in  principle^  against  the  right  of  the  govemmoit 
to  withhold  the  whole  or  any  part  of  such  compensation.  This  whole  sub- 
ject has  been  elsewhere  discussed,  and  it  is  not  necessary  to  repeat  the 
reasoning  there  presented.  (Eailway-Compensation  case,  ante.)  A 
brief  reference  to  some  of  the  reasons  will  be  made. 

(1.)  It  is  sufficiently  shown,  that  this  precise  question  was  decidei 
by  the  Court  of  Claims,  and  that  the  Attorney-Oeneral  at  least  ao- 
quiesced  in  the  decision  by  declining  to  prosecute  an  appeal  in  the 
Supreme  Court.  (Union  Pacific  Eailway  v.  United  States,  and  Gentiil 
Branch  Union  Piicific  Railroad  Co.  v.  United  States,  16  Ot.  CL,  363.) 
Before  executive  officers  should  disregard  the  efifect  of  a  decision  made 
under  such  circumstances,  they  should  be  able  to  show  that  it  is  cleariy 
wrong. 

(2.)  The  Supreme  Court  has,  in  principle^  decided  the  same  questioft 
in  the  same  way.  In  United  States  v.  Kansas  Pacific  Railway  Co.  (M 
U.  S.,  468),  the  Supreme  Court  decided,  that,  to  secure  the  repaymeit 
to  the  United  States  of  the  subsidy  bonds  and  interest,  their  issue  and 
delivery  to  the  company  constitute  a  lien  or  mortgage  only  on  that  po^ 
tion  of  the  road  of  such  company  aided  by  such  bonds,  and  not  oa 
another  portion  atoned  by  such  company  but  not  so  aided j  ''and  that  the 5 
live  per  cent,  of  the  net  earnings  is  only  demandable  [by  the  United  States] 
on  the  net  earnings  of  said  portion"  so  aided.  And  the  court  said,  thal| 
"  as  the  lien  only  applies  to  this  portion^  the  stipulation  for  payment  outof 
the  net  earnings  cannot  reasonably  be  applied  to  any  other  portion  of  tlie 
line."  This  is  the  necessary  effect  of  sections  5  and  6  of  the  act  of  July 
1, 1862.  The  same  sections  place  the  ^' five  per  centum  of  the  net  earnings^ 
and  the  "  compensation  for  services  rendered  for  the  government '^  on  the 
same  footing  as  to  lien  and  source  of  payment.  (See  Sinking- Fund  caseii 
99  U.  S.,  700;  United  States  v.  Union  Pacific  Railroad  Co.,  91  U.S^72.) 
The  effect  of  the  principle  of  the  decision  of  the  Supreme  Court  is,  that 
the  stipulations  of  the  acts  of  July  1, 1862,  and  July  2,  1864,  both  oitond 
earnings  and  compensation  apply  to  such  earnings  and  compensatum  on^f 
on  the  aided  portions  ofaroadj  and  not  on  other  portions  not  so  aidedj  bat 
owned  by  such  bond- subsidized  company.  This  then  was  the  origitid 
contract  between  the  United  States  and  the  bond-subsidized  companiea. 
And  the  Supreme  Court  has  decided,  that  this  contract  can  not  be  ehangei 
by  subsequent  legislation  so  as  to  require  the  payment  of  more  than  haHf^ 
the  compensation.  (Sinking-Fund  cases,  99  U.  S.,  719;  Union  PadflO 
Railroad  Co.  r.  United  States,  104  U.  S.,  662).  And  in  Union  Padllo 
Railroad  Co.  r.  United  States  (99  U.  S.,  402),  the  court  held,  in  effeoli 
that  the  acts  of  July  1, 1802,  and  July  2, 1864,  as  to  net  earnings,  applied 
only  to  iboiul-subsidized  lines,  and  not  to  their  non  subsidized  leased 
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tm.    The  act  of  March  3, 1873  (Rev.  Stat.,  52G0, 5261),  mii8t  tlien^tbre 

beeonstnied  as  having  no  reference  to  any  but  roaclH  ai4le(l  by  subsidy 

knds. 

The  argament  sabmitted  as  to  the  construction  of  this  act  biised  on 
ibkngwEge  is  worthy  of  attention,  but  is  not  essential  to  a  decision  of 
tk  question  involved. 

17.  The  Sinking-Fund  act  of  May  7,  1878  (20  Stat.,  58),  di)cs  not 
uthorize  pa3rments  to  be  withheld  of  any  part  of  the  comiieuMution  on 
aeooont  of  freights  or  transportation  over  roads,  which  received  no  sub- 
My  in  bondSy  bnt  which  are  owneil,  leased,  contn>Hcd,  or  o|»erate<l  by 
the  bond-sabsidized  companies.    This  niUHt  be  so  for  several  roiisons: 

L  If  this  act  had  attempted  to  re(|uire  one-Aa/^of  such  coni|>ensation 
to  be  retained  and  applied  in  re-imburning  the  rnited  States  for  interest 
foidy  it  would  have  been,acconliD^  to  the  decision  of  the  SupnMno  ('ourt, 
imeonstitational,  as  a  change  of  the  contract  nmde  by  the  acts  of  July  1, 
1862,  and  July  2,  1864.  So  far  as  compcusution  may  l>e  earned  by  a 
i)ODd-snbsidized  compauy  over  a  uon-sub8idized  road,  owned,  leascil,  or 
operated  by  it,  Congress  may  have  constitutional  authority  to  rc4]uire 
nch  compensation  to  be  retained  by  the  government  and  inrestetl  as  a 
sinking-fund.  The  XM)wer  of  Congress  to  create  a  sinking-fund  Wiis  eon- 
■dered  in  the  SinkingFund  cases  (IK)  U.  S.,  7m). 

2.  The  Sinking-fund  act  does  not,  by  itn  terms  or  in  its  ])urposo,  apply 
to  such  uon-subsidizeil  roads  so  owned,  Icasod,  or  (»porat<Ml. 

It  is  sufficiently  shown  that  this  pr(.*eisiMiui*.stion  has  htuMi  dcridod  by 
the  Court  of  Claims,  and  that  the  Atturnry-lnMieral  at  least  aciiujosced 
in  the  decision  by  declining  to  prosecute  an  ai)peal  in  the  Supreme  Court. 
(Pacific  Kailroad  eascH,  16  Ct.  CI.  l^TAK)  And  tliis  conclusion  is  t'ortitied 
by  the  fact  that  the  bill  for  the  creation  of  tlie  sinkiii^^  fund,  as  origi- 
nally introduced,  named  all  the  bond-subsidized  companies,  l)ut  in  itspro- 
gress  through  Congress  most  of  these  were  omitted,  and  the  mode  ot* 
oeating  the  sinking-fund  was  changed.  (Senate  Report-,  No.  I^lt,  1  sess., 
44 Congress,  July  12,  1870.)  Executive  otticers  would  not  be  justified 
in  disregarding  the  eHect  of  a  decision  made  under  such  circumstances, 
mdess  they  can  show  that  it  is  clearly  wrong,  which  is  by  no  means  the 
GMe  here.  (Cnion  Pacific Bailway  Co.  r.  ITuited  States,  IG  Ct.  CL,  .351); 
Central  Branch  Union  Pacific  Railroa<i  Co.  v.  United  States,  Id.,  Mil) 

a  This  act  (of  May  7,  1878,  20  Stat.,  58),  rel'erring  to  the  I'acitic 
bond-subsidized  companies  therein  named,  provides: 

^Sec.  2.  That  the  whole  amount  of  comi>ensation  which  may,  from 
tine  to  time,  be  due  to  said  several  railroad  companies  n*spectively  for 
Wrioes  rendered  for  the  Government  shall  bo  retained  by  the  Tinted 
States,  one-half  thereof  to  be  presently  app1io<l  to  tlu*  liquidation  ot'tlie 
interest  paid  and  to  be  paid  by  the  Crnite<l  States  uiu»n  the  bonds  so 
isned  by  it  as  aforesaid,  to  each  of  said  corporations  severally,  and 
the  other  half  thereof  to  be  turned  into  the  sinking-fund  hereinatter 
leovideily  for  the  uses  therein  mentioned.'' 

If  it  be  assumed^  tbut  tbh  section  is  iwihignons  in  its  terms,  a\u\  xe- 
qniies  coHstrmction  to  determine  whether  it  applies   to   compc»i«atiou 


240  Fir§t  Oomptroller^s  Office^  Treasury  DepartmanU 

earned  by  said  bond-subsidized  companies  on  non-bond-subsidized  line 
owned,  leased,  or  operated  by  such  bond-subsidized  companies,  it  mnit 
by  a  well-settled  rule,  be  held  that  it  docs  not  so  apply.  So  fiEurasii 
requires  ^^  one-half  ^^  of  the  compensation  earned  on  the  bond-subsidised 
roads  therein  named  to  be  retained,  <<to  be  presently  applied  to  tin 
liquidation  of  the  interest  paid  and  to  be  paid,"  it  is  a  re-enactment,  li 
effect,  of  the  acts  of  July  H ,  1862,  and  July  2, 1864,  and  makes  no  nei 
law.  So  far  as  it  requires  ^^  the  other  half^^  of  such  compensation  to  bi 
retained,  <'to  be  turned  into  the  sinking-fund"  provided  by  said  act|ii 
is  new  leg^islation.  The  first  ^^  one-half^  and  ^HJie  other  half^  were  pofli 
of  only  one,  and  the  same,  fund  constituting  <<the  whole  amount  of  oon 
pensation"  to  "be  retained." 

It  has  been  sufficiently  shown  that  Oongrcss  cannot  change  the  oon 
tract  made  by  the  acts  of  July  1,  1862,  and  July  2,  1864,  as  to  fb 
amount  or  rate  of  ^^ compensation^^  to  be  retained,  ^^to  be  presenUg^ 
plied  to  the  liquidation  of  the  interest  paid  and  to  be  paid  by  the  UnUdi 
States  upon  the  bonds  ♦  ♦  •  issued  hy  it*  ♦  *  to  ea<;h  of  said  eorpm 
ations  severally,^^  or  as  to  the  sources  from  which  such  compensation  a 
to  be  retained  and  applied  is  to  be  derived.  The  acts  of  July  1,  ISfll 
and  July  2,  1864,  only  apply  to  the  bond-subsidized  Paciiic  BailnM 
companies.  The  retention  of  compensation  from  the  other  roads /or  A 
present  liquidation  of  interest  would  be  a  change  of  the  contract  It  1 
a  well  established  rule,  that,  "if  there  are  two  possible  constructions Q 
the  statute,  the  one  harmonious  with  the  Constitution  and  the  other<qp 
posed,  the  harmonious  must  be  adopted."  (Bishop,  Written  Laws,  90 
United  States  v.  Coombs,  12  Pet.,  72 ;  Parsons  v,  Bedford  et  al.j  3  IL 
433.)  It  follows,  that  the  Sinking-fund  act,  or  so  called  "Thurman  act,' 
does  not  extend,  as  to  either  half  of  the  compensation  to  be  retained,  t 
any  road  not  aided  by  subsidy-bonds. 

4.  The  language  emi>loyed  in  the  act  of  May  7,  1878,  sufficient^ 
shows,  that  this  act  was  not  intended  to  apply  to  "such  portions  of  til 
several  Pacific  Railroads  as  have  not  been  built  by  the  aid  of  Goven 
ment  bonds."  It  is  therefore  submitted,  as  the  opinion  of  the  Kn 
Comptroller,  that  judicial  decisions  fully  sustain  the  Department  Oipoi 
lar,  ^o.  63,  issued  by  the  Hon.  Secretary-  of  the  Treasury,  and  declarinj 
that: — 

"The  provisions  of  Circular  No.  168  of  1879  and  Circular  S'o.  55  C 
1880  are  modified  so  as  to  permit  payments  to  be  made  for  transpoiii 
tion  services  i)erl'ormed  for  any  Department  of  the  Government  Ofl 
such  portions  of  the  several  Pacific  Eailroiids  a«  have  not  been  built  l| 
the  aid  of  Government  bonds j  and  no  payments  shall  be  witlQield  firoi 
either  of  said  railroads,  except  for  services  performed  for  the  Goven 
ment  over  the  subsidized  or  aided  portions  thereof." 

y.  An  additional  question  is  presented — "whether  the  contract8y«i 

pressed  or  implied,  assumed  to  have  been  made    •    •    •    on  wiifc 

these  claims  [of  the  railroad  companies  for  compensation  for  transpo 

to^/on  services  for  the  QuartermaBl^T?a  'D«\>?k.T^\xv^\vt\  are  predicated,  m 


ioeB  pieviously  rendered,  that  woald  leave  no  qaestion  aa  to 

Jty  of  the  contracts  for  8ach  services.    The  question  of  the 

if  sacb  contracts  would  only  seem  material  as  affecting  the 

'  or  dnty  to  report  claims  ^*to  the  Si>eaker  of  the  House  of 

tatives,    *    *    *    for  consideration,"  so  far  as  authorized  by 

r  June  U,  1878  (20  Stat,  130). 

ivised  Statutes  provide : — 

3679.  No  Department  of  the  Government  shall  expend,  in  any 
.  year,  any  sum  in  excess  of  a[)propriation8  made  by  Congress 
Iscal  year,  or  involve  the  Government  in  any  contract  for  the 
yment  of  money  in  excess  of  such  approi»riations." 

IS  to  be  supposed  that  this  section  renders  contracts /or  Arm}i 

ation  void,  when  they  "involve  the  Government    •    •    •    for 

e  payment  of  money  in  excess  of    •    •    •    appropriations." 

action  stood  alone,  contracts  would  only  be  void  so  far  as  they 

d  to  create  a  liability  "in  excess  of  such  appropriations."    But 

3  construed  with  reference  to  another  section  of  the  Revised 

as  follows : 

3732.  No  eantractOT  purchase  on  behalf  of  the  United  States  shall 
unless  the  same  is  authorized  by  law  or  is  under  an  appropri- 
qoafe  to  its  fulfillment,  except  in  the  War  and  Nary  Depart- 
r  clothing,  subsistence,  forage,  fuel,  quarters,  or  trannportationj 
owever,  shall  not  exceed  the  necessities  of  the  current  year." 

tter  section  expressly  authorizes  contracts  for  transportation 
Department,  even  when  there  is  no  "appropriation  adequate 
[their]  fulfillment." 
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The  general  words  of  section  3679  of  the  Bevised  Statates,  standinf    i 
alone,  and  construed  as  a  restraint  or  limitation  upon  all  statutes  giving    t 
authority  to  make  contracts  on  behalf  of  the  United  States,  would  rendflr    - 
all  such  contracts  void  whenever  made  without  any  appropriation,  or  mf   ' 
far  as  in  excess  of  an  appropriation.    But  general  words  in  a  statute 
may  be  restrained  according  to  the  subject-matter,  upon  the  maximi    " 
verba  generalia  restringuntur  ad  hahiUtatem  rei  vel  personam,    (Brooniy    ' 
Leg.  Max.,  646.)    And  where,  as  in  this  case,  there  are  two  sections  of  -"" 
the  Bevised  Statutes  applicable  to  a  subject— 3679  and  3732 — a  rule  of  -^ 
construction  determines  the  effect  to  be  given  to  each.    This  rule  iiy   - 
that  "  a  thing  which  is  given  in  i)articular  shall  not  be  taken  away  hy   - 
general  words."     Oeneralibus  spedalia  derogant     Oeneralia  speeidlibm  '— 
non  derogant    Generalis  clausula  non  porrigitur  ad  ea  quce  antea  speeiaUtsf    = 
sunt  comprehensa.    (Huidekoper's  Case,  second,  3  Lawrence,  Compt.  Dee^  ;— 
161.)    The  result  is,  that  the  authority  to  make  contracts,  "  given  iB  f 
particular''  by  statute,  is  not  limited  or  controlled  by  the  general  words 
of  section  3679.    This  construction  has  been  recognized  by  usage.    The 
respective  heads  of  Departments  have  a  i>articular  authority  to  appoint 
a  specified  number  of  clerks,  and  the  law  gives  to  such  clerks  a  right  tff 
fixed  salaries.    The  power  of  appointment  and  the  right  to  payment  j- 
are  not  limited  by  the  want  of  an  appropriation  to  make  payment 
(Wallace's  Case,  2  Lawrence,  Compt.  Dec,  2d  ed.,  378 ;  Cushing,  Attor- 
ney-Genl.,  Opinion,  October  9, 1854, 7  Op.  Att.  Gen.,  1 ;  The  Freedmaomjj 
Bank  Case,  16  Ct.  CI.,  26.)    It  follows,  that,  when  express  authority  ll 
given  by  statute  to  an  oflBcer  of  the  Government  to  make  a  contract  on  ] 
behalf  of  the  United  States,  the  absence  of  an  appropriation  does  not 
defeat  the  exercise  of  the  power  so  given.    And  it  seems  equally  cletfi  j 
thatanny-transportiition-coutracts  are  expressly  "authorized  [bylaw]* 
by  sections  of  the  Kevised  Statutes  as  follow : 

"Sec.  219.  The  Secretary  of  War  shall  from  time  to  time  define  aai  . 
prescribe  the  kinds  as  well  as  tbe  amount  of  supplies  to  be  purchased  ^r' 
by  the  Subsistence  and  Quartermaster  Dejiartments  of  the  Army,  and    ^ 
the  duties  and  powers  thereof  respecting  such  purchases;  and  shall  -^ 
pret-cribe  general  regulations  for  the  transportation  of  the  articles  ol^ 
supply  from  the  places  of  purchase  to  the  several  armies,  garrisons  .^ 
posts,  and  recruiting  places,  for  the  safekeeping  of  such  articles,  tai . 
for  the  distribution  of  an  adequate  and  timely  supj)ly  of  the  same  totkfT 
regimental  quartermasters,  and  to  such  other  officers  as  may  by  vii 
of  such  regulations  be  intrusted  with  the  same;  and  shall  fix  and 
reasonable  allowances  for  the  store  rent  and  storage  necessary  for  tM] 
safe-keeping  of  all  military  stores  an<l  supplies. 

"Sec.  220.  The  transportation  of  tro<)i)s,  munitions  of  war,  eqoit 
ments,  military  property,  and  stores,  thionghout  tlie  United  States,  shdL 
be  under  the  immediate  control  and  supervision  of  the  Secretary  of  War 
and  such  agents  as  he  may  appoint." 

*'Seo.  1133.  It  shall  be  the  duty  of  the  officers  of  the  QuartermaMt«A 

Dejmrtinent,  under  the  direction  of  the  St»cretary  of  War,  to  purcbaH 

and  ditytiibiite  to  the  Army  a\\  \v\\Y\Isit\  stores  and  supplier,  reqaisita 


Hon.  Second  Comptroller  will,  of  course,  certify  balauces  for 
isation  earned  by  railway  coinpaiiieM,  an  authorized  by  statute 
(tat.|  273).  The  amount  of  comi>eusatiou  ho  certifle<i  will  be 
waive  upon  the  executive  branch  of  the  Goveniinent^  (liev.  Stat., 
He  may,  of  course,  certify  his  judgment  as  to  the  disposition  of 
ney  so  certified  to  have  been  earned.* 

the  quegtian  of  law  will  remain  as  to  the  proiMT  paity  entitled  to 
payment  This  is  to  be  <leterniiiied  by  the  Treasury  warrant, 
is  to  be  granted  by  the  Secretary  of  the  Treasury  (Kcv.  Stat., 
ad  countersigned  by  the  First  Coinptit)ller  when  in  his  judgment 
iU  be  warranted  by  law.^  (Rev.  Stat.^  l'U9 ;  1  L^iwrence,  Compt 
d  ed.y  App.,  ch.  XII,  549.)  The  Se4*ond  Comptroller  has  no  juris- 
OTer,nordnty  in  relation  to,  Treasury-  warrants.  (Hender*sCase, 
eace^  Compt.  Dec.,  2d  ed,  318,  350.)  Hence,  it  follows,  that,  on 
»  certified  by  the  Second  Comptroller,  payments  can  Ik)  made 
wary  warrant  in  accordance  with  the  law  and  circular  above 
aed.  In  other  words,  for  the  payments  of  com}Hrnsation  for 
irtation  on  non-bond-subsidized  roads  owneil,  1t*ase<l,  or  oiierated 
d-aubsidized  companies,  the  warrants  will  be  for  full  payments 
r  of  the  claimants  authorized  by  law  to  reciMvc  them.  For  the 
its  of  compensation  for  transportation  on  the  bond-subsidized 
overed  by,  and  since, the  act  of  May  7, 1878,  the  warrants  will  be, 

RormB  of  certittcateti  heretofore  adopted  ap]>eur  fnttii  thu  followiii);: 
12.]  Treasury  Department,  Third  Arnrmu's  Okkick, 

(hiuhrr  S,  l^H. 
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not  to  make  paymeots  to  such  roads,  bat  thus  two  warrants  will 
for  each  claim,  one  for  one-half,  to  make  payment  ^'on  aoconntof 
bnrsement  of  interest,"  and  the  other,  for  the  other  half,  to  make 
ment  "on  account  of  Sinking  Fund."* 

The  effect  of  the  decision  of  the  Goort  of  Olaims  in  the  Pacific  Bai 
cases  (16  Gt.  GL,  353-361),  is,  that  the  Sinking-Fnnd  act  of  May  7, 
does  not  apply  to  all  tjiie  bond-sabsidized  roads  under  the  acts  of 
1, 1862,  and  July  2, 1864,  but  only  to  a  portion  of  them — ^^the  comp 
to  which  the  act,  in  its  termsj  applies" — ^being  the  "said  several  rai 
companies"  named  therein.  (16  Gt.  Gl.,  359.)  As  to  the  bond-snbsi 
lines  to  which  this  act  does  not  apply,  payment  is  to  be  made  tn 
proper  claimant  of  one-half  of  the  compensation  for  transi>ort$ 
services,  and  the  other  half  is  to  be  carried  to  the  credit  of  the  "aoc 
of  reimbursement  of  interest." 

The  Secretary  of  the  Treasury  will  be  advised  accordingly. 


*  The  forms  of  the  warrant  are  as  follow : 


"Office  of  thb  Srcrx- 

TART   of   THK  TBEAS- 
UBY. 

J>ivin4m9  of  Warrants, 
E$timaU9,  and  Appro- 
priations. 

Form  17  A. 

MIBCBLLAKEOUS      BEVE- 
KUEA. 

[Cat.) 

Bevbnue  Couktkb 

Wauuakt. 

No.  — . 

quarter,  188-. 

$ . 

Office  of  the  Secbe- 

TABY    OF  THE  TbEAS- 
UBT. 

JHvisian  of  Warrants, 
Estimates,  and  Appro- 
priations. 

Form  17  B. 

lOACRLLANEOUB       BEVR- 
NUEH. 

[Cut.] 
Revenue   Cousteb 
Wabrant. 
No.  -. 
quarter,  18-. 


To 


Treasury  Department. 
Pacific  Railroad  Company : 


Pay  to  the  Treasurer  of  the  United  States,  or  order,- 

on  account  of  reimbursement  of  interest  paid  on  bonds 

to Pacific  Bailroad  Company,  being  one-half  com] 

tion  found  due  for  transportation  services  rendered  for  • 

Dep^t, and  withheld  under  section  2,  act  May  7,  li 

be  credited  under  date  of , ,  pursuant  to  cert: 

of ,  No.  — ,  dated  the day  of ,  186 — ,  roe 

by  the  Register. 

For  so  doing  this  shall  bo  your  warrant. 


To 


Treasury  Department. 
Pacific  Railroad  Company :  • 


Pay  to  the  Treasurer  of  the  United  States,  or  order,  • 
on  account  of  sinking  fund, Pacific  Railroad 


pany,  being  one-half  compeusation  found  due  for  transport 

services  rendered  for Dep't, and  withheld 

section  2,  act  May  7,  1B78,  to  be  credited  under  section  4, 
act ,  pursuant  to  certificate  of   _       ,  No.  — ,  datedth* 


day  of 


-,  188 — ,  recorded  by  the  Register. 


For  so  doing  this  shall  be  your  warrant.^' 


From  the  date  of  the  act  of  March  3,  1873  (Rev.  Stat.,  5260,  5261),  to  the  date 
sinking-fund  act  of  May  7,  1878  (20  Stat.,  58),  all  payments  for  Government 
portation  were  withheld,  not  only  from  bond-subsidized  lines,  but  from  lines  ^ 
were  not  aided  by  subsidy  bonds,  but  owned,  leased,  or  operated  by  bond-snbsi 
companies.     (See  Annual  Report  of  the  First  Comptroller  for  the  fiscal  year 
The  warrants  for  payments  in  such  cases  were  of  the  following  form : 


"  Office  of  the  Secbe- 

TABY   of  the    TBEAS- 
UBY. 

Division  of    Warrants, 
Estimates,    and     Ap- 
propriations. 
Form  17. 

MISCELLANEOUS       BEVE- 
NUEA. 

[Cut] 
Kevenuk  Counteb- 

WAKBA>fT. 

No.—. 
quArtor,  188 — . 


Treasury  Department. 


To 


-  Pacific  Rail 


Company : 


Pay  to  the  Treasurer  of  the  United  States,  or  order,  - 

on   account  of  moneys  received   from  — —  F 

Rail  Company,  being  compensation  fonnc 

for  transportation  services   rendered  for  Dep't,  - 

and  withheld  under  sec.  5260,  Revised  Statutes,  to  be  ere 
under  date  of , ,  pursuant  to  certificate  of- 


No.  — ,  dated 
Register. 


the 


day  of 


188 — ,  recorded  b; 


For  so  doing  this  shall  be  your  warrant.'' 


iiquiuuLion  oi  lue  iDieresi  paia  aua  lo  ue  paia  *  *  •  upon 
Midy  ]  bonds,"  anless  snch  boud-snbsidized  roadn  are  among  those 
in  the  act  of  May  7, 1878: 

hen,  and  in  that  ease,  *^  the  whole  amoatit "  thereof  can  be  retaiiiedy 
-half  ^^ to  be  presently  applie<l  to  the  liquidation  of  the  interest 
id  to  be  paid  •  •  •  upon  the  [subsidy]  boudM,"  and  (b)  the 
alf  ^^to  be  turned  into  the  sinking-fund "  created  by  said  act  of 
1878: 

nd,  while  Congress  cannot  change  the  charter-contract  entered 
der  the  acts  of  July  1, 1802,  and  July  2, 1864,  either  (a)  as  to  the 
t;  to  be  retained  **to  be  presently  applied  to  the  liquidation  of  the 
b  paid  and  to  be  paid  •  •  •  upon  the  [subsidy]  bonds,"  or 
}  the  sources  from  which  such  amount  so  to  be  retained  and  applied 
)  derived: 

et  it  may  by  legislation  on  the  subject  apply  the  provisions  of 
king-ftind  act  of  May  7, 1878,  as  to  retention,  in  the  mo<le  above 
h,  to  all  the  bond-subsidized  roads  alike— as  well  to  those  named, 
lose  not  now  named,  therein :  (See  Annual  Rei)ort  of  the  First 
roller  for  the  fiscal  year  1883.) 

mL  As  to  the  compensation  for  transportation  services  rendered 
Oovemment  on  non-bond-subsidized  roads  owned,  leased,  Con- 
or operated  by  bond-subsidize^l  roads — 

rone,  neither  the  whole  nor  the  half  thereof,  can  be  retained, 
er  ^' to  be  presently  applie<l  to  the  liquidation  of  the  interest  paid 
be  paid  •  •  •  upon  the  [subsidy]  l)ond8"  oT{b)  "to  Ihj  turned 
e  sinking-fund"  created  by  the  act  of  May  7,  1S78. 
'et,  as  to  these  roads  so  owned,  leased,  controlled,  or  operated, 
open  question  whether  Congrens  may,  subject  to  the  rentrictions 
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Fourth.  As  to  a  balance  certified  by  the  Second  Oomptrol 
transportation-services  rendered  for  the  Government — 

(1)  The  amount  so  certified  is  ^^  conclusive  upon  the  Executive 
of  the  Government  "5 

(2)  But  the  party  entitled  by  law  to  payment  is  to  be  determi 
the  authorities,  respectively,  who  (a)  grant  and  (6)  countersign  tl 
rant  for  payment.* 

Treasury  Department, 

First  Comptroller's  Office^  October  20, 1883. 

•The  following  is  appended  for  information : 

Department  of  the  Interior, 

Office  of  Commissioner  of  Railroad 
Hon.  H.  M.  Teller,  WaBhingioUf  October  23, 

Secretary  of  the  Interior  : 

Sir  :  In  reply  to  the  communication  of  the  First  Comptroller  of  the  Treasnr 
the  12th  instant,  and  ref(^rred  to  this  office  for  report  on  the  13th,  I  have  the  1 
submit  the  following,  relative  to  certain  railroads  embraced  in  the  act  of  C 
approved  May  7,  1878. 

The  Comptroller  particularly  desires  to  be  informed  as  to  ''  what  railroad 
nies  have  been  merged  in  and  consolidated  with  said  Central  Pacific  Railrcu 
pany ''  as  recited  in  the  preamble  of  the  act  above  alluded  to,  **  also  the  miles 
of  each,  and  the  miles  of  road  of  the  Central  Pacific  proper.'' 

The  Central  Pacific  Railroad  Company,  as  at  present  constituted,  is  aconso 
of  the  following  roads,  viz: 

California  and  Oregon  R.  R.  Co.  >c„ngolidated  Jan.  16,  1868,  under  the  , 

MARY8VILLK  R.  R.  Co.  S     "  California  andOregon  R.  R.  Co." 

Caufornia  and  Oregon  R.  R.  Co.    >Con«)lidated  Deo.  18, 186U,  under  the  , 

Yuba  R  R.  Co.  S     "  California  and  Oregon  R.  R.  Co. " 

San  Francisco  and  Alameda  R.  R.  ^ 

C"-  (  Consolidated  Oct.  15, 1868,  under  the  i 

8anFranci8CO,AlamedaandStock-  I      "  '5'"'  Francisco  «"<!  Alan.eda  R.  R.  ( 
ros  R.  R.  Co.  J 

Western  Pacific  R.  R.  Co.  >Con8olidated  Nov. 2,  1869.  under  the  ii 

San  Francisco  Bay  R.  R.  Co.        S     "  ^"'"*'"  ^""""^  ^-  ^-  ^°-" 
Central  Pacific  R.  R.  Co.  /consolidated  June  23,  1870,  under  the  i 

WESTERN  Pacific  R.  R.  Co.  S     "  Central  Pacific  R.  R.  Co." 

San  Francisco  and  Oakland  R.  R.  "j 

Co.  I  Consolidated  June  29,  1870,  under  the  i 

mid.  S       *♦  San    "Prnnp.iaAO.  OnlclAnfl    n,ni1    AlA,m 


and 
San  Francisco  and  Alamkda  R.  R. 

Co. 
Central  Pacific  R.  R.  Co.,  San 
Francisco,     Oakland    and 

Alameda  Railroad  Co 906. 71 

California  and  Oregon  R.  R. 

Co 151.60 

San  Joaquin  Valley  R.  R.  Co     146. 08 


San  Francisco,  Oakland  and  Alam 
R.Co." 


Consolidated  Aug.  22,  1870,  under  the  i 
*^  Central  Pacific  Railroad  Company. 


Aggregate  miles 1, 204. 39  ^ 

The  following  portions  of  the  road  have  received  a  subsidy  in  bonds,  Ac: 


Milea.  I  Sub«idize4 


Terminus  of  Union  Pacific  to  Sacramento '  737. 50  ,  Bonds  and 

Terminns  of  Union  Pacific  to  Oi^deu,  Utah  (leased  from  Union  Pacific)  ..i      S.  00     Bonda  uni 

Ogden  Station.  Utah,  to  CroMsin^;^  of  Utah  Southern  Railr'd i        .11     Bonds  Mki 

Brighton  to  Nile*,  Cal 103.83  ■  Bonds  and 

Nile*  to  San  Jo86,  Cal i    17.64  |  Bonds  and 


Pacific 671.1000 

otal  owned 1,819.5130 

oUowing  portions  of  the  ro*d  have  received  a  subsidy  in  bonds : 


MilM.     i  SabttidiMd  with- 


UBCtklO, 


OiBsbs._19rsbr.,  to  Ogdm  StotionJTUh 1029. 4^40     Bonds  uid  Uads. 

il  Pi  " 


^tali,to  jQBctlon  with  Ccntnl  Pftcillo  (iMaed  uid 

ntnl  Paciflc  Railrosd  ComMuiy)  

!!fty~  TTiMSs,  to  m  point  botweon  If oaiunont  and  Gopher 


id  by  Contnl  Psciflc  lUUrosd  Company)  5. 0000  ,  Bonds  and  lands. 

If  oaiunont  and  Gopher  ,       I 

393.  ^25     Bonds  and  lands. 


ioox  City  and  Pacific  Railroad  Company  received  asubHidy  in  bonds  on  101.77 
*  road,  extending  from  Sionx  Cit^,  Iowa,  to  Califoniia  Junction,  Iowa,  a  dis- 
f  69.75  miles,  and  from  Califoniia  Junction,  Iowa,  to  Fremont,  Nebr.,  32.09 

Central  Branch  Union  Paci6c  Railroad  Company  was  oriy:inally  chartered  as 
bison  and  Pike's  Peak  Railroad  Company,  but  by  a  vote  of  the  minority  of  the 
Iders  the  title  was  changed  as  altove,  to  take  efft*ct  Jauuarv  I,  I8fT7.  It  is 
crated  as  a  division  of  the  Missouri  Pacific  Railroad.  A  8ub.<ii<iy  in  bonds  was 
on  100  miles  of  road,  extendinf^  from  Atchison,  Kans.,  t4)  Waterville,  Kans. 
have  the  honor  to  be,  sir,  very  respectf^illv, 

W.  H.  ARMSTRONG, 

CommUtioner, 


E  MATTER  OF  THE  RIGHT  OF  THE  8TATE  OF  NEBRASKA  TO  RE- 
E  FIVE  PER  CENT.  ON  THE  VALUE  AT  ONE  DOLLAR  AND  TWKNTY- 
:  CENTS  PER  ACRE  OF  THE  ESTIMATED  QUANTITY  OF  INDIAN 
2RVATIONS  IN  THAT  STATE  PRIOR  TO  THE  EXTINCTION  OF  THE 
AN  OCCUPANCY,  AND  SALE  BY  AUTHORITY  OF  LAW.— NEBRASKA 
:  PER  CENT.  CASE.* 

Tt.  Whether  the  Secretary  of  the  Interior  han  any  8n]H'rvirtory  authority  over 
e  Commiflsioncr  of  the  General   Land  Otlire  in  au<litin^  and  settling  public 
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6.  That  provision  of  the  act  of  April  9,  1864  (13  Stat.,  49,  seo.  13),  which  pr 

''  that  the  laws  of  the  United  States  not  locally  inapplicable  shall  have  thi 
force  and  effect  within  said  State  [of  Nebraska]  as  elsewhere  within  the  I 
States/'  was  intended  to  provide  simply  that ''  within  the  said  State  "  the 
of  persons  and  the  rights  of  property,  as  also  the  forms  of  Judicial  pnx 
shonld  be  preserved  and  followed  in  the  State  as  prescribed  by  the  laws 
United  States.  It  was  not  designed  to  increase  grants  of  lands  to  the  Stal 
tained  in  the  section  immediately  preceding,  nor  to  oblige  the  Govemm 
the  United  States  to  pay  money  from  the  Treasury  in  excess  of  the  specii 
limited  sums  granted  by  said  act. 

7.  The  permanent  Indian  reservations  in  Nebraska  do  not  constitute  any  port 

the  territory  legally  within  the  boundaries  of  the  State. 
6.  The  State  of  Nebraska  is  not  entitled  to  five  per  centum  on  the  estimated  vi 
$1.25  per  acre  of  the  permanent  Indian  reservations  in  the  State. 

November  4, 18 

I  have  present'ed  for  the  action  of  this  office,  a  report  of  the  Oon 
sioner  of  the  General  Land  Office,  allowing  to  the  State  of  Nebr 
$53,938.33,  being  five  per  cent,  on  the  valne  at  $1.25  per  acre  o 
estimated  quantity  of  Indian  reservations  in  that  State,  and  I  an 
barrassed  by  the  statement  in  the  report  of  the  Commissioner  tha 
claim  of  the  state  is  allowed  ^^  pursuant  to  decisions  of  the  Seer 
of  the  Interior,  of  November  9  and  December  1,  1874,"  copies  of  ? 
accompany  the  report. 

The  first  question  for  consideration  is,  then,  what,  if  any,  auth 
the  decision  of  the  Secretary  of  the  Interior  has  over  the  action  o 
office.  The  Commissioner  had  previously  reported  against  the  c 
and  on  appeal  to  him  the  Secretary  of  the  Interior,  in  his  decisis 
November  9,  after  stating  his  views  of  the  law  of  the  case,  says 
reverse  your  decision  and  direct  that  an  account  be  stated  witl 
State  of  Nebraska,  upon  the  principles  I  have  above  indicated." 

By  section  9  of  the  act  establisiiiug  the  General  Land  Office,  2  I 
716,  the  Commissioner  is  vested  with  "  power  to  settle  and  and 
public  accounts  relative  to  the  public  lauds,  provided^  that  it  shi 
the  duty  of  the  said  Commissioner,  upon  the  settlement  of  any  sue 
count,  to  certify  the  balance,  and  transmit  the  account  with  the  vou« 
and  certificates  to  the  (First)  Comptroller  of  the  Treasury  for  his  e: 
nation  and  decision  thereon."  [Rev.  Stat.,  456,]  A  subsequent  a< 
Clares  that  the  decisions  of  the  Comptroller  upon  audited  accounts, 
certified,  shall  be  final  and  conclusive  upon  the  Executive  Departn 
[Rev.  Stat.,  191.]  It  is,  therefore,  apparent,  that  in  cases  of  this  n« 
the  decision  of  the  Secretary  cannot  serve  to  direct  the  action  or 
sion  of  the  Comptroller. 

Without  following  the  line  of  argument  presented  by  those  whc 
port  the  claim  of  the  State,  but  adopting  my  own,  the  views  of  this 
may  be  stated  as  follows : 

The  right  of  the  State  to  receive  moneys  from  the  Treasury  o 
United  States  must  depend  upon  a  grant  of  such  moneys  by  act  of 
gress ;  for  a  State  has  no  natural  or  constitutional  claim  to  such  xm 
in  the  absence  of  legislative  grant. 

The  act  of  April  19,  1864  (13  Stat.,  47),  prescribed  the  boandari 
the  State  and  authorized  the  inhabitants  <^  to  form  a  oonstitatioi 
State  government,"  but  required  a  pledge,  on  the  part  of  the  peo] 
the  State,  that  they  forever  disclaimed  all  right  and  title  to  the  ana 
priated  public  lands  lying  within  said  Territory,  and  that  the  same 
be  and  remain  at  the  sole  and  entire  disposition  of  the  United  St 


let  oontained,  shall  be  oonstraed  to  impair  the  rights  of  person 
BTty  now  pertaiDing  to  the  Indians  in  said  Territory,  so  long  as 
;ht8  shall  remain  nnexUngnished  by  treaty  between  the  United 
hnd  amdi  Indians,  or  to  inclnde  any  territory,  which,  by  treaty 
y  Indian  tribe,  is  not^  without  the  consent  of  said  tribe,  to  be 
I  within  the  territonal  limits  or  jurisdiction  of  any  State  or 
y ;  bat  all  snch  territory  shall  be  excepted  out  of  the  boundaries, 
aditate  no  part  of  the  Territory  of  Nebraska,  until  said  tribe 
jSniiy  their  assent  to  the  President  of  the  United  States,  to  be 
1  within  the  said  Territory  of  Nebraska,"  and  in  section  37  of 
ii  it  is  declared,  that,  ^^all  treaties,  laws,  and  other  engagements 
f  the  Government  of  the  United  States  with  the  Indian  tribes 
mg  the  Traritories  embraced  within  this  act«  shall  bo  fiuthfully 
idly  observed,  notwithstanding  anything  containe^l  in  this  aetr 
•et  of  9th  of  February,  1867  (14  Stat.,  381,  section  2),  admitted  the 
ito  the  Union,  ^*  subject  to  all  the  restrictions  and  conditions ''of 
of  April  19, 1864,  which  restrictions  and  conditions  the  people 
Itate  had  accepted.  I  assume,  therefore,  as  logically  iucontro- 
ty  that  the  terms  of  admission  having  been  mutually  agreed  upon, 
te  waa  not  subject  to  any  diminution  of,  nor  restrictions  upon, 
Its  and  privileges  conferred  upon  her,  except  by  her  own  assent, 
A  ahe  was  not  entitled  to  any  benefits  other  than  those  expressed 
^eta  of  Congress  just  referred  to,  unless  subsequently  granted  by 
a.  The  Act  of  1864  contained  the  following  grants  of  land  by 
ttad  States  to  the  State  from  the  public  domain. 
the  support  of  common  schools  one  eighteenth  part  of  all  the 
ands  in  the  State;  for  buildings  for  legislative  and  judicial  pur- 
wenty  sections;  for  a  State  prison,  fifty  sections;  for  a  State 
Itj^  aevenQr-two  sections;  and  all  salt  springs,  not  exceeding 
with  six  sections  of  land  acyoining  or  contiguous  to  each,  to  l^ 
dispoeed  of  at  the  pleasure  of  the  State. 

in  12  is  as  follows,  viz :  *^  That  five  per  centum  of  the  proceeds 
ales  of  all  public  lands  lying  within  siiid  State,  which  have  been 
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Territory,  until  said  tribe  shall  signify  their  assent  to  the  Preside 
of  the  United  States  to  be  included  within  the  said  Territory  of  Nebn 
ka."  The  laws  to  which  reference  has  been  had,  expressly  reserves 
the  United  States  the  exclusive  right  to  acquire  title  to  Indian  land 
by  treaty,  and  this  right  extends  to  the  whole  body  of  such  lands,  lij 
ited  only  by  the  necessity  of  obtaining  the  assent  of  the  tribe  or  tcib 
interested.  On  various  occasions  the  Government  has  by  treaty  a 
quired  portions  of  these  lands,  the  Indians  reserving  from  their  gran 
certain  other  portions  for  their  own  use.  Such  act  of  reservation 
without  any  one  of  the  elements  necessary  to  constitute  a  sale.  A  ve 
dee  cannot  be  said  to  have  sold  to  his  vendor  that  portion  of  land  whic 
the  vendor  .expressly  excepted  from  his  deed  of  conveyance,  and  i^ 
served  as  his  own.    To  reserve  is  not  to  purchase. 

It  is  claimed,  however,  that  the  provisions  of  certain  other  acts  ( 
Oongress  are  in  force  in  respect  to  Nebraska,  and  that  under  them  ih 
is  entitled  to  the  moneys  claimed. 

Section  6  of  the  act  to  admit  the  State  of  Alabama  into  the  Unia 
{3  Stat.,  491),  allowed  the  State  five  per  cent,  of  the  net  proceeds  of  lao 
sold  by  Congress  after  September  1,  1819,  after  deducting  all  expense 
incident  to  the  same.  Three-lifths  of  the  moneys  granted  were  to  b 
expended  within  the  State,  under  the  direction  of  the  legislature  then 
of,  in  making  certain  internal  improvements;  and  two-fifths  under  tb 
direction  of  Congress  in  the  making  of  a  road  or  roads  leading  to  tb 
State. 

The  act  to  settle  certain  accounts  between  the  United  Stat-es  andtb 
State  of  Alabama,  approved  March  2, 1855,  10  Stat.,  630,  is  as  follovi 
^^That  the  Commissioner  of  the  General  Land  Office  be,  and  he  is  heie^ 
required  to  state  an  account  between  the  United  States  and  the  Stub 
of  Alabama,  for  the  purpose  of  ascertaining  what  sum  or  sums  of  mom; 
are  due  to  said  State,  heretofore  unsettled,  under  the  sixth  sectidQ « 
the  act  of  March  second,  eighteen  hundred  and  nineteen,  for  the  aA 
mission  of  Alabama  into  the  Union;  and  that  he  be  required  to  inoludl 
in  said  account  the  several  reservations  under  the  various  treaties  wifl 
the  Chickasaw,  Choctaw,  and  Creek  Indians  within  the  limits  of  Abip 
bama,  and  allow  and  pay  to  the  said  SUite,  five  per  centum  thereoD|ll 
in  case  of  other  sales." 

Section  1  of  the  act  of  March  3,  1857,  11  Stats.,  200,  directed  setUt* 
meut  with  and  payment  to  the  State  of  Mississippi  upon  the  same  pritp 
ciples  of  allowance  and  settlement  as  in  the  case  of  Alabama,  and  etA 
mating  the  lands  at  the  value  of  $1.25  per  acre. 

Section  2  of  the  same  act  directs  *'That  the  said  Commissioner  sbiS 
also  state  an  account  between  the  United  States  and  each  of  the  otbff 
States  up<m  the  same  principles,  and  shall  allow  and  pay  to  each  StiH 
such  amount  as  shall  thus  be  found  due." 

I  do  not  understand  how  these  aets,  passed  years  before  the  enabliat 
act  for  Nebraska,  can  be  construed  so  as  to  increase  a  grant  clearly  Md 
expressly  stated  and  define<l  in  that  act.  The  enabling  act,  being  fli 
latest  expression  of  legislative  intent  upon  the  subject  in  question  miMt 
be  the  guide  of  the  Executive  Departments.  The  former  laws  say  Ifi 
per  cent,  on  the  net  proceeds,  including  the  Indian  reservations  atlUM 
per  acre.  Without  this  special  direction,  the  Indian  lands  could  not 
have  been  inclu<led.  In  the  case  of  Nebraska,  Congress  having  adoplld 
the  original  form  and  placed  the  original  limit  to  the  extent  of  fli 
grant,  an  intermediate  law  which  increased  the  amount  in  &vord 
States  then  in  existence  has  no  application. 

It  is  claimed,  however,  that  the  words  ^^as  in  case  of  other  sales"  it 


to  have  effect  after  the  object  in)iiie(ljatel3'  under  eotiflidera- 
>eeu  accoini>li8hed.  Both  actH  direete<l  the  i'ouiniiiMioiier  to 
;  anms  found  due.  If  the  reuHoniii^  uh  to  the  leprinlative  inter- 
of  the  word  "sales"  be  correct,  we  have  an  equally  forcible 
tioD  of  the  i)Ower8  of  the  ComniisHioner  tOKtep  into  theTreaa- 
pa.v^  the  money  without  the  intervention  and  apiinst  the 
of  the  officers  of  the  Tn'aMury.  Words  I(N>HeIy  and  nnneces- 
1  cannot  change  the  true  nature  of  a  tninsatrtion  nor  alter  the 
»f  other  wonis  properly  uw»d. 

words  "other  sales''  in  the  <*ascs  of  the  States  of  Alabanni 
«8ipp]y  may  have  been  used  without  seeming;  impropriety,  so 
*erued  those  States,  for  what  wen*  termed  n*s4'rvationsin  thorn* 
re  in  fact  gnints  made  t<»  individual  Indians,  who  ehosi*  to 
wizens  instead  of  removing  wi»st  with  thrir  tril»c  or  tribes,  and 
d  a  part  of  the  consideration  of  the  <*ession  of  the  wholr  iNnly 
udtt  by  the  trilie,  as  si*t  forth  in  the  tn^ity  (»r  trtNitios.  For 
thus  granted  the  (lovernmeiit  was  to  issue  patents,  so  tluit  in 
8  there  were  the  forms  and  substance  of  sales. 
o  claimed  that  the  act  of  1.*C)7,  iHMug  without  expressed  local 
If  its  provisions  are  extended  to  Nebraska  by  section  13  of 
ng  act.  That  Miction  enacts  that  <*  the  laws  of  the  United 
•t  Icically  inapplieabU',  shall  have  the  same  foree  and  etVect 

said  State  as  elsewhen*  within  tlie  United  States.-*  That 
cannot,  it  seems  to  me,  have  so  broad  an  apidieation  as  is 
r  it.  It  was  intendetl  to  provi<Ie  simply  that  "within  the 
"  the  rights  of  pers4>ns  and  the  rights  of  pn»perty,  as  also  the 
udicial  procedure,  should  In*  preserved  and  followed  in  the 
■escribe*!  by  the  laws  of  the  United  States  [Smith  r.  Ui>ek«Tell 
5(i;  United  States  r.  McHratney,  104  U.  S.,  i»L*:i|. 
inly  could  not  have  Inh'U  intended  therebv  to  inere:ise  the 
"ant  contained  in  the  section  imniediat«'ly  preeedin;:*  nor  to 
Government  at  Washington  to  pay  njoney  from  the  Treasury 
>f  the  speciflc  and  limite<l  siiin  granted. 


>%    *  I 


262  First  Oomptroller^s  Office^  Treasury  Department. 

within  the  powers  of  CoDgress,  to  be  acted  upon  and  decided  as  mighl 
seem  proper  when  occasion  arose. 

In  the  case  of  Nebraska,  Congress  granted  five  per  cent,  apon  the  net 
proceeds  of  actual  sales,  of  all  public  lands  lying  within  said  State, 
whether  made  before  or  after  the  admission  of  the  State.  Indian  lands 
are  not  public  lands,  nor  do  they  constitute  any  portion  of  the  tenitoij 
legally  within  the  boundaries  of  the  State  [United  States  v.  McBimt* 
ney,  104  U.  S.,  621;  Harkness  v.  Hyde,  98  U.  S.,  476], 

The  second  section  of  the  act  of  February  9,  1867,  14  Stat,  391,  de* 
clared  ''  the  said  State  of  Nebraska  to  be  entitled  to  all  the  rights,  priri* 
leges,  grants,  and  immunities,  and  to  be  subject  to  all  the  conditioBi  •■ 
and  restrictions''  of  the  enabling  act  of  April  19, 1864. 

To  admit  the  present  claim  would  be  to  enlarge  the  ^^ grants''  with*  * 
out  authority,  and  I  am  therefore  constrained  to  disallow  it. 

Respectfully,  ^ 

R.  W.  TAYLBB,  ^Tc 

Fir8t  Oomptrolkr.    k 


IN  THE  MATTER  OF  THE  AUTHORITY  OF  THE  ACCOUNTING  0FFIC£B9 
OF  THE  TREASURY  DEPARTMENT  TO  SETTLE  AND  ADJUST  CLADtt 
"BROUGHT  BEFORE  THEM'-  MORE  THAN  FIVE  YEARS  AFTER  THE  BAL-  jJ 
ANCE8  OF  APPROPRIATIONS  ORIGINALLY  APPLICABLE  TO  THEIR  PAT*  '■  li 
MENT  "  HAVE  BEEN  EXHAUSTED  OR  CARRIED  TO  THE  SURPLUS  FUHIX*  Js 
ACT  OF  JUNE  14,  1878  (20  STAT.,  130).— FIVE-YEAR  CLAIMS'  CASE. 
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1.  The  principal  change  made  by  the  enactment  of  the  4tb  section  of  the  set  of  Jut 

14,  1878  (20  Stat.,  130),  related  to  the  mode  of  presenting  deficiency  estimatM  to  . 
Congress. 

2.  By  implication  it  charged  the  accounting  officers  with  the  dnty  of  reporting  to  thi  T* 

Secretary  of  the  Treasury  the  balances  found  dne,  but  it  conferred  no  other  MV  ]- 
power  on  them.  ] 

3.  As  to  claims  not  presented  within  the  five  years  mentioned  in  the  section,  the  dttttoi 

of  the  accounting  officers  are  the  same  as  were  enjoined  upon  them  by  pre-txM* 
ing  laws.* 

4.  A  paymaster's  clerk  in  the  U.  S.  Navy,  having  an  un])aid  claim  for  mileage  mite 

the  law  as  laid  down  by  the  United  States  Supreme  Court,  presented  it  totlfj  ♦• 
Fourth  Auditor  for  settlement :  rz 

Held:  That  the  claim  is  a  just  and  lawful  account  against  the  Government  which  iv. 
accrued  in  the  Navy  Department,  within  the  meaning  of  section  277  of  theB**  | 
vised  Statutes,  which  requires  '^  the  Fourth  Auditor  to  receive  and  ezamintlll  V 
accounts  accruing  in  the  Navy  Department,"  and  that  if  there  were  no  moncjil  S' 
the  Treasury  or  if  Congress  should  fail  for  a  time  to  make  appropriation  toplf  |c 
it,  that  would  not  be  a  sufficient  reason  for  failing  to  certify  the  balance  of  tkt  j- 
account.  i 

5.  One  of  the  objects  in  auditing  accounts  is  to  aid  the  heads  of  Departments  ia  fit   i 

senting  to  Congress  proper  estimates  of  deficiencies.  ' 

Treasury  Department, 
Second  Comptroller's  Office, 

Washingiouy  D.  0.,  July  31, 1883. 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  your  letter  ef 
the  27th  instant,  submitting  a  question  as  to  the  effect  of  the  expirt* 

*  See  1  Lawrence,  Compt.  Dec.  (2ded.),  Appendix,  ch.  XIV,  pp.  579-698;  KMtbfl9% 
CMge,  1  Lawrence,  Compt.  Dec.  (2d  ed.),  181;  Crocker's  Case,  id.,  301  and  note. 


oe  and  validity  of  all  Glaims  under  appropriations  the  twilanoee 
i  have  been  exhaosted  or  carried  to  the  Bnrplnai  ftind  under  the 
18  of  eaid  aeetion  that  may  be  brought  before  them  within  a 
r  live  yean.''  ^' And  ike  S&creiary  of  ike  Treasury  shall  report 
DDt  dne  each  claimant,  at  the  commencement  of  each  session, 
yeakmr  of  the  House  of  Bepresentativesy  who  shall  lay  the  same 
ongieaa  ibr  consideration :  Provided^  That  nothing  in  this  act 
oonatmed  to  authorize  the  re-examination  and  payment  of  any 
aoooant  which  has  been  once  examined  and  rejected,  nnless  re- 
Q  aooordance  with  existing  law." 

ineiiftal  change  made  by  this  enactment  relates  to  the  mode  of 
ig  deficiency  estimates  to  Congress.  It  begins  by  repealing  the 
ortant  enactment  on  this  subject,  passed  as  a  iirorMo  or  saving. 
in  what  is  known  as  the  covering  in  provision^  of  the  act  of 
1874  (18  Stat.,  110).  The  words  repealed  by  the  act  now  under 
atjon  are: 

the  Secretary  of  the  Treasury  shall,  at  the  beginning  of  each 
report  to  Congress,  with  his  annual  estimates,  any  balances  of 
ifl^DS  for  specific  objects  affected  by  this  section  that  may  be 
to  be  reappropriated.'^ 

of  the  balances,  which  the  Secretary  of  the  Treasury  was  thus 
I  to  report,  pertained  to  appropriations  for  the  expenses  of  the 
kvy,  and  Interior  Departments,  and  the  act  under  consideration 
iws  an  intent  on  the  part  of  Congress  to  provide  for  much  more 
designation  of  the  objects  recommended  to  be  appropriated  for 
IS  required  by  the  clause  repealed. 

m  4  of  the  appropriation  act  under  consideration,  after  repealing 
dso  last  above  quoted,  declares  that  the  accounting  officers  shall 
\  to  discharge  certain  duties  which  they  had  theretofore  discharged^ 
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There  is  nothing  in  the  act  under  consideration  conferring  any  other 
new  power  on  the  accounting  officers  or  authorizing  them  ^^to  continue 
to  receive^  examine,  and  consider  the  justice  and  validity"  of  anyclaun 
that  they  would  not  have  been  in  duty  bound  to  audit  if  that  section 
had  not  been  enacted. 

I  am  of  the  opinion  that,  in  regard  to  all  claims  of  the  kind  referred 
to  which  were  not  filed  within  the  five  years,  the  pre-eansting  laws  arejn 
force  and  the  duties  of  the  accounting  officers  are  the  same  that  were 
prescribed  before  the  passage  of  the  act  of  June  14, 1878. 

There  are  many  claims  in  which  the  claimant's  rights  are  based 
wholly  upon  the  grant  made  by  an  appropriation,  and  in  which  the  ac- 
counting officers  are  not  authorized  to  allow  any  balance  in  excess  of 
'  the  amount  appropriated ;  as  where  Congress  appropriates  a  definite 
sum  of  money  to  construct  a  building,  to  make  a  survey,  or  to  accom* 
plish  some  other  specific  object,  there  being  no  other  authority  to  do 
the  work,  and  the  law  being  silent  as  to  the  mode  of  its  performance,  no 
legal  claim  can  arise  for  a  greater  amount  than  is  appropriated,  and   / 
consequently  the  power  or  jurisdiction  of  the  accounting  officers  cannot 
exceed  that  limit.    But  in  cases  where  a  legal  right  has  innred  to  a  ,. 
claimant  under  other  laws  and  vested  in  him  independently  of  the  qnee-  [' 
tion  of  appropriation,  there  is  no  such  limit  of  jurisdiction  of  theac-  J, 
counting  officers.  I 

When  such  legal  right  has  inured  and  the  claimant  presents  his  ae-  f 
count  to  the  accounting  officers,  the  law  makes  it  their  duty  to  examine 
his  account,  settle  the  balance,  and  certify  it  to  the  proper  Department.   ; 
If  Congress  creates  an  office  and  declares  that  the  incumbent  shall  re- 
ceive a  specified  salary',  the  duly  elected  or  api)ointed  incumbent  who 
discbarges  its  duties  acquires  a  legal  right  to  the  salary,  and  if  there  j; 
should  be  no  money  in  the  Treasury  to  pay  him,  or  if  Congress  shoold 
for  a  time  fail  to  make  appropriation,  that  would  not  divest  the  incnnh 
bent's  right  nor  be  a  sufficient  reason  for  failing  to  certify  the  balanoe 
due  him. 

One  of  the  objects  of  auditing  accounts  is  to  aid  the  beads  of  De*  | 
partments  in  presenting  to  Congress  proper  estimates  of  deficiendes. 
And  the  statutes  that  define  the  jurisdiction  of  the  Auditors  and  Comp* 
trollers  do  not  make  their  duty  depend  upon  whether  there  is  money 
in  the  Treasury  or  whether  an  appropriation  has  been  made  for  the 
payment  of  the  legal  claim  presented  to  them  for  audit. 

The  claim  of  J.  11.  Wetmore,  paymastei^'s  clerk,  for  mileage  in  travd* 
ing,  referred  to  by  you,  is  one  that  I  tliink  will  illustrate  the  distlncti<Hi 
above  stated.  Under  the  law,  as  laid  down  by  the  United  States  Su- 
preme Court,  he  became  lawfully  entitled  to  the  balance  referred  to^ 
Congress  made  an  ai)proi)riati()n  to  i)ay  it,  thus  putting  his  right  beyond 
all  possible  question,  and  he  has  not  been  paid. 

His  is  a  just  and  lawful  account  against  the  Government  that  accmed 
in  the  Navy  Department.    He  now  presents  it  to  you  for  settlemeoti 


GHABLB8  BKAHDBLKY, 

fourth  Auiitar. 


MATTER  OF  THE  PROPER  MODE  OF  PAYING  CLAIM8  DUE  TO 
PES  OF  PERSONS  WHO  DIE  LEAVINQ  ASSETS  SO  SMALL  AS  NOT 
rSTIFT  THE  EXPENSE  OF  ADMINISTRATION.— DECEASED  CLAIM- 
CASE. 


el«iiiia  agafaut  the  United  Statee — nanally  not  exceeding  one  bnndrad  dol- 
—due  to  the  eetatee  of  decedenli,  will  be  paid,  witbont  adininUtration,  ^ineilp 
leh  petaooa  as  wonld  be  the  beneficiaries  in  case  of  administration. 
I  continiied  naage  in  an  ezecntive  department  becomes  national  executive 
inum  law,  having  tbe  force  of  any  other  law,  and  so,  n  rule  of  property. 


ON  BY  William  Lawrence,  First  Comptroller: 

m  and  employ^  of  the  Oovernmeut,  and  other  persons  having 
sgaiiist  the  United  States,  are  generally  paid  either  (1)  by  Treas- 
TKntB  on  bahinoes  duly  eertiAed  by  the  proper  Comptroller,  or  (2) 
lining  ofBoers,  elerks,  or  agents.  Officers,  employes,  and  claiin- 
» entitled  to  payments,  sometimes  die  before  any  balance  is  certi- 
±f  in  other  cases,  either  before  a  disbursing  offlcer^s  check  or  the 
:e^B  draft  has  been  issued  for  tbe  purpose  of  making  payment, 
'  its  iBBoanoe  but  before  its  delivery.  Where  the  amount  in  any 
•man,  the  cost  of  administration  would  often  be  greater  th<iii  the 
In  BQch  cases,  when  the  decedent  left  no  othor  assets,  or  none 
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A  usage  has  long  prevailed,  in  the  Treasury  Department,  by  whleh 
small  claims  due  to  estates  of  decedents — usually  one  hundred  doUaa 
or  less — ^have  been,  without  administration,  paid  directly  to  such  p6rsM 
or  persons  as  would  be  the  proper  beneficiaries  in  case  of  administralioik 
Thus,  in  many  States,  the  widow  of  a  decedent  has  a  preferred  daim  on 
the  estate  to  the  payment  of  a  reasonable  support  for  a  year.  So  tte 
ftineral  expenses  are  in  some  of  the  States  a  preferred  claim.  Henoey  H 
in  the  cases  mentioned,  the  Government  should  pay  to  the  party  pi|f*< 
ing  the  funeral  expenses,  or  if  there  be  no  unsatisfied  claim  for  ihese^ 
then  to  the  widow  so  entitled  to  a  year's  support,  the  exact  purpose  aM 
effect  of  administration  would  be  accomplished  without  its  cost. 

The  usage  mentioned  has  become  national  executive  common  law. 
3  Lawrence,  Gompt.  Dec,  Tntro.,  xxii.  Thus,  in  United  States  v.  Had- 
daniel  (7  Peters,  14),  it  is  said: 

^'  Usages  have  been  established  in  every  department  of  the  Gk>veni: 
which  have  become  a  kind  of  common  law,  and  regulate  ike  rights 
duties  of  those  who  act  within  their  limits.'' 

These  usages  are  law,  when  not  in  conflict  with  any  written  law,  aol 
have  equal  force  with  statutes.  Like  any  other  law,  they  fix  the  ri] 
of  claimants,  and  are  rules  of  property.  They  enter  into,  operate  apo%1 
and  control,  the  rights  of  claimants  and  their  privies  in  blood,  estitl^ 
representation,  or  law.  Martin's  case,  2  Lawrence,  Gompt  Dec.,  2d  S(Li 
335;  Keyser's  case,  4  Lawrence,  Gompt.  Dec.,  26L  l^ayments  made  Iv 
the  proper  officers,  in  accordance  with  such  usage,  operate  as  an  ac- 
quittance, or  release  of  the  liability  of  the  United  States.  The  usagt 
mentioned  is  proper,  is  necessary  to  do  justice,  and  will  be  continued. 

On  proof  of  the  proper  facts,  claims  may,  without  administration,  Iw 
audited,  balances  certified,  and  payment  made  to  the  proper  benefici 
in  case  of  the  death  of  the  original  claimants.    So  they  may,  in 
manner,  be  paid  to  disbursing  officers,  clerks,  or  agents,  on  vouch 
duly  executed.    So  checks  and  drafts,  issued  in  favor  of  claimants 
subsequently  die,  may,  in  like  manner,  be  paid  on  the  indorsement 
the  proper  beneficiary.    Affidavits  in  support  of  the  right  of  such  bena^ 
flciaries  should  not  state  merely  the  conclusion  that  they  are  such, 
the  facts  from  which,  under  the  law,  such  conclusion  will  appear  to 
First  Gomptroller.*    The  legal  situ^,  or  locality  of  claims  against 

*  There  are  Bome  allegations  which  will  generally  be  required  in  all  aflBdATitii  t 

United  States  op  America, 

District  of  Columbiaj  City  and  County  of  WoBhington  : 

I.  Jane  Smith,  being  duly  sworn,  on  oath  say  that,  I  am  residins  at  No.  10  B  i 
N.  w.,  in  said  city ;  that,  on  tho3lst  day  ot*  October,  1883,  [my  hosband]  Darid 
had  his  personal  domicile  in  and  was  a  resident  of  said  District  [or  elsewhere  i 
case  may  be],  and  on  said  day  died  intestate  [leaving  me  his  widow]  ;  that,  all 
time  of,  and  for  more  than  a  month  prior  to,  his  decease,  he  was  a  clerk  of  eUMil 
in  the  office  of  the  First  Comptroller,  in  the  Department  of  theXreasaryof  the  UbU 
States  [or  was  a  claimant  otherwise  described],  and,  at  the  time  of  his  deceaeei  tfeh 
was  dne  to  him,  and  yet  is  due  to  his  estate,  from  the  United  StatesL  for  ealillJi 
snoh  clerk,  $100;  [or  for  other  services  or  supplies  described  with  partioal«rity]|  a 
that  decedent  left  no  assete  subject  to  administration  except  Baid  daini  to  doe  te 


( 


ui  estate  is  not  iudebted,  and  there  is  no  claim  made  against  it, 

Bon  entitled  as  widow,  distributee,  or  devisee,  to  the  first  charge 

erwise  provided  for,  on  the  assets,  subject  to  administration,  will 

beDeftciary.*    When  an  estate  is  indebted,  it  will  frequently 

ed  Stfttes  [or  that  decedenc  left  do  oiMieta  czcr^pt  naid  claim,  ho  dn**.  uuil  )K?r- 
iperty  (vix,  described)  not  ezceedine  in  value $—.1  That,  ifNaidrlHim  Hhall  be 
Administration  on  the  estate  of  naia  decedent  will  W  uoi'dt^l  or  r(*<|iiin'd,  fur 
m  [state  the  reason  as  aifected  by  the  statute  of  the  decodeut*M  Int«*  dnniirile.  1 
abacribed)  JA.NE  SMITH. 

to  bjaaid  Jane  Smith, before  mo,  and  by  her  nulMoribed  in  my  pn^wnce  this 
ly  office  in  said  city.    And  I  certify  that  niiid  Janu  Muiith  in  ihthoiiuII.v  wt'll 

0  me  to  be  the  identical  person  who  in  isaid  widow  above  iiicntioiie<l,  and  that 
credible  person. 

neas  wbereof  I  hereto  subscribe  my  name,  and  affix  my  nt»tarial  seal,  No- 

10,  1883. 

.]  JOHN   BROWN, 

yotary  PubHc. 
leb  caae  the  affldayit  may  l>e  as  followH: 

r  tke  widow  of  a  deotdent  who,  at  the  Ihiu  of  hi$  deaths  wan  domiriU-d  in  the  Jhntnct 

iMa,  prooodd  a$  inform  ia  yrecedimg  note,  and  atld : 

hat  aaid  estate  is  not  indebted,  nor  in  then-^  any  claim  a^uinHt  tht*  Mamr,  and 
i  deeedent  left  '*no  child,  parent,  f^raiidchild,  brother  or  HiHt«>r,  ur  tho  child 
ttieror  sister  of  the  said  intestate,**  and  so  affiant,  an  widow,  \a  'SMititliul  to 
»le  estate."    (Maryland  Statute  of  17SM,  Ch.  IX.  1  I)orm*y*H  Luwh,  401.) 
f  the  application  for  payment  beuiad«  on  b«0ialf  of  Jf^attH^H,  the  duly  probated 

1  and  testament  will  determine  the  ri^lit  of  the  cliiimantH.  If  applirntion  be 
a  behalf  of  di»trihutoe»  generally  of  a  decedent  whom*  loMt  domiril«*  won  in 
itricty  the  proper  facts  shcmld  be  stated,  Mhowinf;  who  are  the  dirttrihnt4H>H  pro- 
^  by  thM  Maryland  act  of  179cj,  Ch.  XI,  itectiona  1-14,  1  Dorsey's  Laws.  401, 
je  aa  follow : 

iD  all  the  debts  of  an  intestate,  exhibited  and  proved,  or  notified  and  not 
shall  have  been  dinchar^d,  orsettl«Ml  and  allowed  to  be  retained,  iih  herein 
L,  the  administrator  shall  proceed  to  make  diHtributioii  of  the  Hiir|iiuN  a.s  tVd- 
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happen  that  the  first  charge  on  the  assets  will  be  the  faneral  ezpenaeii 
or  a  year's  support  for  a  widow  or  minor  children,  in  which  case  the 
beneficiary  will  be  the  claimant  for  funeral  expenses,  or  person  pgyinf 
them,  or  such  widow  or  children,  according  to  circumstances.* 

descendants,  in  exiBteuce  at  the  death  of  the  intestate,  shall  stand  in  the  place  of  Ul 
her  or  their  deceased  ancestor;  provided,  that  if  any  child,  or  deaoendftot,  shall  hm 
been  advanced  by  the  intestate,  by  settlement  or  portion,  the  same  shaJl  beieekoMd 
in  the  surplus,  and  if  it  be  eonal,  or  superior  to  a  share,  such  child  or  deseendaal 
shall  be  excluded,  but  the  widow  shall  have  no  advantage  by  bringing  aaeh  adTue^ 
ment  into  reckoning;  and  maintenance,  or  education,  or  money  given  withoatavitv 
to  a  portion  or  settlement  in  life,  shall  not  be  deemed  advancement ;  and  in  aU  eaM 
those  in  equal  degree,  claiming  in  the  place  of  an  ancestor,  shall  take  eqaal  sbami  i 

''Sec.  7.  If  there  be  a  father,  and  no  child  or  descendant,  the  father  ah«Jl  htvt  i 
the  whole. 

* '  Sec.  8.  If  there  be  a  brother  or  sister,  or  child  or  descendant  of  a  brother  or  slitar,  > 
and  no  child,  descendant,  or  father  of  the  intestate,  the  said  brother,  sister  or  eUMt  '•• 
or  descendant  of  a  brother  or  sister,  shall  have  the  whole. 

'*Sec.  9.  Every  brother  and  sister  of  the  intestate  shall  be  entitled  to  an  equl  r, 
share,  and  the  child  or  children  of  a  brother  or  sister  of  the  intestate  shall  stand  la  :« 
the  place  of  such  brother  or  sister.  ;■ 

*<Sec.  10.  If  the  intestate  leave  a  mother,  and  no  child,  descendant,  father,  bioUMl^  f 
sister  or  child,  or  descendant  of  a  brother  or  sister,  the  mother  shall  beentitlsAlt  l^ 
the  whole,  and  in  case  there  be  no  father,  a  mother  shall  have  an  eqaal  share  wftt  '^ 
the  brothers  and  sisters  of  the  deceased,  and  their  children  and  descendants.  ':■ 

'*8rc.  11.  After  children,  descendants,  father,  mother,  brothers  and  sisters,  of  thi  Iv 
deceased,  and  their  descendants,  all  collateral  relations,  in  equal  degree,  shall  tsk%  ]'. 
and  no  representation  amongst  such  collaterals  shall  be  allowed;   and  there  shall bs  : 
no  distinction  between  the  whole  and  half  blood.  J  < 

*'Sec.  12.  If  there  be  no  collaterals,  a  grandfather  may  take,  and  if  there  betvt 
grandfathers,  they  shall  take  alike,  and  a  grandmother,  in  case  of  the  death  <tf  te 
husband  the  grandfather,  shall  take  as  he  might  have  done. 

'*  Skc.  13.  If  any  person  entitled  to  distribution  shall  die  before  the  same  benad^  1^ 
Lis  or  her  share  shall  go  to  his  or  her  retpresentatives.  ^ 

*'Sec.  14.  PosthumouH  children  of  intestates  shall  take  in  the  same  manner  ti If  \, 
they  had  been  born  before  the  decease  of  the  intestate,  bnt  no  other  posthnmons S^  '.  ' 
lation  shall  be  considered  as  entitled  to  distribution  in  his  or  her  own  right."  !' 

*  If  the  last  domicile  of  the  decedent  was  in  the  District  of  Columbia,  the  Uw  fil  y  • 

forco  here  will  determine  what  disposition  may  be  made  of  assets  in  preference  totht  f* 

payment  of  general  creditors.     The  Maryland  act  of  179d  requires  the  legal  repressiti*  :k\ 

tive  of  a  decedent  to  stat-e  '^  the  disbursements  by  him  made,  viz :  1,  funeral  ezpeuMll  ];' 

be  allowed  at  the  discretion  of  the  [proper  probate]  court,  according  to  the  ooitf>  \- 

tion  and  circumstances  of  the  deceased  not  exceeding  three  hundred  dollars ;  9;  Ifai  ^^ 

debts  of  the  decease<l  proved  or  passed  as  aforesaid  and  paid  or  retained."  J: 

The  only  priority  secured  by  the  terms  of  the  statute  is  for  fatieral  expenie$,  {'■- 

A  recent  author  in  a  valuable  work  says:  \^ 

Funeral  expenses,  it  will  be  observed,  are  not  '* debts  of  the  deceased,"  sod  Mr  I 
priority  as  a  claim,  lien,  or  charge  upon  the  assets,  in,  therefore,  preserved  by  thlj!^ 
common  law,  as  it  has  existed  from  the  earliest  times.     ;5  RtMlfield  on  Wills,  Ch.  VlH  -h- 
sees.  5,  :^5,  p.  243.     By  section  2  of  chap.  10,  Maryland  act  of  1798,  the  amount  is  to  M  ; 
fixed  by  the  court,  not  exceeding  three  hundred  dollars :  J* 

What  are  proper  funeral  expenses,  outside  of  the  strict  necessjiries  for  a  decent  iattf*  i 

eut  of  the  remains,  will  depend  largely  upon  custom,  and  must  be  left  to  thedll^  J- 

«.etion  of  the  judge.     Tombstones  have  been  aUowed  for  (McGliusey's  Api>ea],U-C 

Serg.  ik  R.,  (>4;  Fairniau's  Appeal,  30  Couu..  2(15),  but  not  mourning  famished  Aa^k 

widow  and  family.    Johnson  v.  Biker,  2  Car.  «&,  P.,  207.     Alitor  in  Wood's  £Utal%l  ^  ^; 

Ashmend,  314.  i  . 

By  long  practice  and  construction,  it  is  said  the  exitenneH  of  admniHtration  have  bsia.  >^ 
put  on  the  same  footiii^.    o  Price,  (r^i,  ii'27 ;  2  Wins.  Ex'rs.,  800.     But  not  the  eipeumif 
thefamiltft  however  well  merited  or  indis|)eusal»Ie.    8  Mass.,  131 ;  10  Pick.,  4;^. 

By  aw-ts  of  Congress  3  Mar..  1797,  2  Mar.,  17i>9,  Revised  Statutes  U.  S.,  sectMSl   < 

reditor  as  well  on  bifll  • 'a 

j^tateif*  I 

^..,„,.,,^ ,..,.__  .  ,  . .    'T^rty**  f 

the  public  debtor.    lb.;  United  States  r.  Ilooe,  3  Cianch,  73,  90.    It  will  not  ovenidi  •  |- 


ment 
cretion 


',  subject  to  tach  preference  aa  the  law  allowt.  The  mometit  the  debtor 
w  aflMCta  the  rights  of  the  creditors,  and  takes  the  property  into  itshands, 
and  directs  the  distribation  of  it,  according  to  their  priority.  That  being 
a  deceased  person's  estate,  the  testator  cannot  change  it  by  his  will.  (Ih!) 
le  State  and  an  indiTidnal  have  Judgments  against  a  deceased  person,  in  the 
r  debts  by  the  execntor,  the  State  has  a  preference,  and  the  debt  due  to 
I  first  to  be  paid.  Contee  v.  Chew's  Kz.,  I  Har.  Sl  J.,  417. 
btfiU  whetner  the  above  would  apply  to  the  District  Ooveminent  as  a 
Borpotation;  considered  as  a  representative  or  department  of  the  Oovem- 
»  United  States,  debts  due  it  would  be  preferred  as  in  the  precinling  para- 

^bat  Law  of  the  District  of  Columbia,  comprising  thi*  Maryland  Act  of 
WT 101,  Statutes  of  Congress,  on  the  same8iil»{ert,  with  Not4*H;  An  Anpcn* 
lA,  and  Practical  Suggestions  to  ExecutorM,  Admin istratorH,  and  G uanlians. 
I  Henry  Dennis,  of  the  Washington  Bar;  Lcctnrer in  the  Law  School  o? 
a  University,  Washington,  1H83.) 

I  shown  that  before  the  assets  of  a  docc*<lcnt  are  to  l>e  applie<l  to  general 
;lie  prior  charges  thereon,  and  in  the  order  of  priority  are  ( 1 )  the  reasonable 
panses  of  the  decedent  not  exceeding  three  hundred  dollars,  and  (2)  the 
f  administration. 

ct  of  Congress  of  February  5,  1867  (14  Stat.,  389),  carried  into  section  797 
iaed  Statutes  of  the  District  of  Columbia,  certain  pro|>erty  of  the  head  of  a 
tOQsehoIder  is  exempt  from  distraint,  attachment,  levy  and  sale  onexecn- 
ree  of  any  court  in  the  District.  And,  see  sees.  9H3,  1*^86.  The  act  of  June 
)  Stat.,  173),  provides: 

I  earnings,  not  to  exceed  one  hundreil  dollars  each  month  of  all  actual  rest* 
e  District  of  Columbia,  and  who  are  married  persouN,  or  who  have  to  provide 
iport  of  a  family  in  said  District  for  two  months  n«>xt  pn*oediiig  th»  issuing 
b  or  process  from  any  court  or  Justice  of  the  i>eaoe,  or  other  officer  of  and  in 
;t,  against  them,  shall  be  exempt  from  attafhiiiciit,  levy,  siMzure,  orsale  niion 
ss;  and  the  same  shall  not  be  seized,  levitNl  on,  taken,  reacbcMl,  or  sold  by 
t,  execution,  or  any  other  process,  or  proreiulingH  of  any  courts  Judge, 
be  peace,  or  other  officer  of  and  in  said  District :  Prorided,  That  this  act  and 
;rein  contained  shall  spply,  or  in  any  manner  affV'rt  any  existing  debt,  con- 
,  or  Judgment. 

rhat  all  acts  or  parts  of  acts  inronslHtent  with  the  jtroviHions  of  this  act  be, 
kre  hereby,  repeaU^d. 

in  his  Probst  Law,  .^9,  says: 


200  First  Comptroller's  Office^  Treasury  DepartmetU. 

olaim  under  the  act  of  Jane  19,  1878  (20  Stat.,  173),  and  in  view  of  said  exempttoni^ 
can  be  drawn  from  the  preceding  forms  and  those  which  follow. 
A  reference  to  the  statutes  of  one  State  may  illustrate  this  subject  still  farther:— 
The  Revised  Statutes  of  Ohio,  of  1880,  provide  (sec.  6038),  that : 

^*  When  any  person  shall  die  leaving  a  widow,  or  minor  child,  or  children  UDddrthe 
age  of  fifteen  years,  the  following  property  shall  not  be  deemed  assets,  or  adminisUrai 
as  such  •  *  *  which  the  widow,  or  if  there  be  no  widow,  the  guardian  or  iukI 
friend  of  such  minor  child  or  children  may  select  to  be  valued  by  the  appraisers.' 

The  section  describes  four  classes  of  property  to  be  disposed  of  as  therein  provided. 
The  statute  then  provides : 

**  Sec.  6040.  The  appraisers  shall  also  set  off  and  allow  to  the  widow,  and  childMi 
under  the  age  of  fifteen  years,  if  any  there  be,  or  if  there  be  no  widow,  then  to  ntk 
children,  sufficient  provisions  or  other  property  to  support  them  for  twelve  moothi. 
from  the  death  of  the  decedent ;  and  if  the  widow  or  sach  children  have^  sines  tit 
death  of  the  deceased,  and  previous  to  such  allowance,  consumed  for  their  sapimi 
any  portion  of  the  estate,  the  appraiser  shall  take  the  same  into  oonsideratioii  ii 
determining  the  amount  of  the  allowance. 

**  Sec.  6^1.  When  there  is  noi  sufficient  personal  property,  or  property  of  a  soitiUl 
kind,  to  set  off  to  the  widow  or  children,  as  provided  in  the  preceding  section,  th» 
appraisers  shall  certify  what  sum  or  further  sum,  in  money,  is  necessary  for  ths  mp^ 
port  of  such  widow  or  children. 

'*Sbc.  6090.  Every  executor  or  administrator  shall  proceed  with  diligence  topij 
the  debts  of  the  deceased,  and  shall  apply  the  assets  to  the  payment  of  debts  in  tM 
following  order : 

**  First.  The  funeral  expenses,  those  of  the  last  sickness,  and  the  expenses  of  adninii- 
tration. 

"  Second.  The  allowance  made  to  the  widow  and  children  for  their  support  ioi 
twelve  months. 

<*  Third.  Debts  entitled  to  a  preference,  under  the  laws  of  the  United  States. 

'*  Fourth.  Public  rates  and  taxes,  and  sums  due  the  States  for  duties  on  sales il 
auction. 

**  Fifth.  Debts  due  to  all  other  persons. 

**  And  if  there  be  not  enongh,  after  paying  any  one  of  said  classes,  to  pay  iH  the 
debts  of  the  next  of  the  other  clasnes,  all  the  creditors  of  the  latter  class  shall  be  ptid 
ratably,  in  proportion  to  their  respective  debts ;  and  no  payment  shall  be  paid  to  ored* 
iters  of  any  one  class,  until  all  those  of  a  preced  ng  class  or  classes,  of  whose  claim 
the  executor  or  adminiHtrat or  shall  have  had  notice,  shall  be  fully  paid. 

**  Sec.  4163.  If  a  person  die  intestate,  leaving  any  goods,  chattels,  or  other  p«rBonil 
estate,  such  goods,  chattels,  or  other  personal  estate  shall  be  distributed  agreeably  te 
the  course  prescribed  in  section  furty-one  hundred  and  fifty-nine,  as  to  real  estate 
which  came  not  by  descent,  devise,  or  deed  of  gift  from  any  ancestor,  saving,  howefer. 
such  right  as  any  widow  may  have  to  any  iwrtiou  of  such  personal  estate;      •    •   * 

**  Sec.  4159.  If  the  estate  came  not  by  descent,  devise,  or  deed  of  gift,  it  shall  de- 
8ceu<i  and  puss  as  follows  : 

**  First.  To  the  children  of  the  intestate  and  their  legal  representatives. 

"  Second.  If  there  are  no  children,  or  their  legal  representatives,  the  estate  shall 
pass  to  and  be  vested  in  the  husband  or  wife,  relict  of  such  intestate. 

**  Third.  If  such  intestate  leaves  no  husband  or  wife,  relict  to  himself  or  herself,  the 
estate  shall  pass  to  the  brothers  and  sisters  of  the  intestate  of  the  whole  blood,  aal  ' 
their  legal  representatives. 

"  Fourth.  If  there  are  no  brothers  or  sisters  of  the  intestate  of  the  whole  bIood,er  i 
their  legal  representatives,  the  estate  shall  pass  to  the  brothers  and  sisters  of  the  hal^  ] 
blood,  and  their  legal  representatives.  ] 

"  Fifth.  If  there  are  no  brothers  or  sisters  of  the  intestate  of  the  half-blood,  or  their  | 
legal  representatives,  the  estate  shall  ascend  to  the  father;  if  the  fatJier  is  dead,  thei  ' 
to  the  mother.  •  ; 

'*  Sixth.  If  the  father  and  mother  are  dead,  the  estate  shall  pass  to  the  next  of  Ui  i 
and  their  legal  representatives,  to  and  of  the  blood  of  the  intestate.'' 

Affidavits  for  payment  under  these  sections  may  be  in  substance  as  follow: 

II.  By  a  widoir  under  Beth  Stat.  41.^>b(,  when  there  is  no  indebtednesB  of  lk§  estate  sad  19 

childrtny  proceed  aa  in  firnt  form,  and  add: 

**  Said  estate  is  not  indebted,  nor  is  there  any  claim  against  the  same,  and,  thal» 

said  decedent  left  no  child  or  children  or  any  living  legal  representative  of  any  eaeh  \ 

ehild  or  children." 
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DL  Jjy  «  fMm§  emiUted  to  •  yMf't  tiipp^H  under  Bet.  StaL  6040,  (i041,  proceed  me  imjkret 
m,amdmdd: 

'Tbat  decedent  left  no  aneto  other  then  seid  eleim,  except  as  follows :  [deteribed 
in  aeetion  6038]  which  ere  not  lieble  to  edministretion,  and  other  aaaets  not  ex- 
iling in  ▼alne  [|300] ;  that  affiant  has  not,  since  the  death  of  the  decedent,  oon- 
Md  mnj  portion  of  the  estate,  and  that  a  reasonable  snm  for  the  support  for  one 
r  of  said  widow  [and  her  two  children  nndcr  the  age  of  fifteen  jears  which  she  has 
npport]  exoeeds  Are  hundred  dollars.'' 

V,  By  ek  pereem  under  Rev.  8tat»  6090  who  paid  the  funeral  txpeneet  of  decedent,  proceed 
njireiferwi,  mnd  add  the  wuUter  contained  in  the  leiet  preceding  form,  and  aleo  add: 
That  affiant,  with  the  approval  of  the  widow  of  said  decedent,  paid  his  reasonable 
iiiimi— 11/  fnneral  expenses,  amounting  to  [|100],  as  shown  by  the  vouchers  there- 
hereto  snnexed." 
ther  foniie  can  be  piepared  to  meet  other  statutes,  and  other  conditions. 

Payments  will  be  made  in  accordance  with  the  principles  above  in- 
•ted. 

rBSAsuBY  Department, 

First  ComptroUer^B  Office^  June  4,  1883. 


THE  MATTER  OF  THE  AITTHORITY  OF  A  COURT  OF  THE  DISTRICT  OP 
X)LUMBIA  OVER  A  TREASURY  DRAFT  ISSUED  TO  A  DECEASED  PER- 
SON, PREVIOUSLY  A  RESIDENT  OF  A  STATE.— KEYSER'S  CASE. 


An  administrator  duly  appointed  in  a  State,  in  which  hin  iiitOMtate  was  domicili- 
ated at  his  death,  has  full  authority  to  reorivo  payuiont  of  a  oluini  iu  favor  of 
such  intestate  against  the  Uuite<l  States. 

The  appointment  by  a  probate  court  of  an  a^lniiniBtrator  un  the  «*ritate  of  an  intes- 
tate, who  was  not  at  his  deccaito  doniiciliatcMl,  an<l  had  nu  awi«t8,  within  the 
Jurisdiction  of  such  court,  is  void. 

Drafts  issneil  by  the  Treasurer  of  thti  United  States,  in  payment  of  rlaims  against 
the  United  States,  to  the  order,  either,  of  a  deceam'd  rlaiiniint  previouHly  resid- 
ing in  a  State,  or,  of  a  claimant  residing  in  a  State  who  dies  aft^'r  the  iMSuanco 
bnt  before  the  payment  thereof,  are  not  icM'al  aMM^tH  for  a4linioiNtration  in  the 
District  of  Columbia,  even  though  hucIi  drafts  are  payable  at  the  Treasury,  and 
are  fonnd  here  in  the  cuKto<1y  of  the  attorney  of  sueh  claimant. 

The  money  in  the  Treasury  of  the  Unit<*d  StateH.  appnipriated  for,  and  applicable 
to,  the  payment  of  such  drafts,  remains  t)ie  money  of  the  United  States  unti 
actually  segregateil  an<l  paid  out  to  a  claimant  under  the  draftn. 

The  Treasury  of  the  Uuitwl  States  is  not  located  excluMively  in  the  Treasury  De- 
partment at  Washington,  bnt  includes  ''KiK^other  apartmentM  an  are  provided 
[by  law]  as  places  of  deposit  of  the  public  money.*' 
The  rights  of  ancillary  administrators  appointed  in  the  United  Stat^^s  on  the  es- 
tates of  foreign  decedents,  and  the  nece.HMity  of  legislation  by  Congress  on  this 
subject,  conHidennl. 

•  Hie  ezecMfirc  comiMOs  law  of  the  Uniteii  States   recognizcH  the  right  of  the  domi- 
ciliary legal  repn»sentative  of  a  decedent  to  receive  payment  of  a  claim  of  such 
decedent  against  the  United  States.    This  common  law  iH  a  rule  of  property, 
and  as  fully  constitutes  a  part  of  the  contract  of  the  United  States  to  pay  its 
creditor  as  if  incorporated  therein  iu  exprcMH  terms.     No  State  or  local  rule  of 
law  can  impair  the  obligation  of  this  contract,  or  interfere  with  its  performance. 
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8.  Both  a  Treasary  warrant  and  a  draft  drawn  thereon,  to  the  order  of  a  deceased  per* 

son,  are  void.  If  the  domiciliary  legal  representative  of  sach  deceased  penim 
indorses,  and  receives  payment  of,  snch  draft  with  the  approval  of  the  FinI 
Comptroller,  authorized  to  give  or  withhold  his  approval  by  reason  of  hii  ts- 
thority  to  settle  the  accounts  of  the  Treasurer,  then  such  legal  repreeentaiiTe  ii 
estopped  from  asserting  the  invalidity  of  the  draft  or  the  illegality  of  the  pty* 
ment.  But,  the  First  Comptroller  may,  instead  of  approving  such  paymeot^ 
certify  a  new  balance  in  favor  of  the  rightful  legal  representative;  and  a  Treat* 
nry  warrant  thereon  must  be  issued. 

9.  No  court  can,  by  mandamus  or  injunction,  or  otherwise,  interfere,  with  the  Fint 

Comptroller  in  the  exercise  of  his  Judgment  and  discretion  in  deciding  to  whom  " 

payment  should  be  thus  made,  or,  with  the  Treasurer  in  his  action  thereon  ia  ^ 
makin^Lpayment. 

10.  The  banafide  payment,  to  an  illegallif  appaiutedf  but  defaotOf  administrator,  of  s  ^ 

debt  due  to  the  estate  of  his  intestate  is  generally  a  legal  discharge  of  tbe  f 
debtor.  But  this  rule  cannot  apply,  either  in  the  case  of  an  unauthorised  pay-  f 
ment  to  an  administrator  whose  appointment  is  absolutely  void,  or,  where  there  ii  q 
an  administrator  lawfully  entitled  to  receive  payment,  of  whose  authority  iSb»  p 
debtor  is  aware. 

11.  The  United  States  cannot  be  made  a  party  to  a  suit  except  in  those  cases  antlMW*  « 

ized  by  statute.  \: 

12.  The  Secretary  of  the  Treasury  cannot  be  made  a  party  to  a  judicial  proceeding,  ii  f 

the  nature  of  a  creditor's  bill  in  equity,  seeking  to  apply  money  due  from  the  I 
United  States  to  its  creditor  in  satisfaction  of  a  debt  of  the  latter  to  his  ereditoL  ' 

13.  It  is  a  fundamental  principle,  that  no  man  can  be  deprived  of  his  property  ezoepi 

with  his  consent,  or  by  due  process  of  law.  To  constitute  due  process  of  !•▼ 
and  make  it  effectual  to  change  the  title  to  property,  there  must  be  Jorisdifr' 
tion  (1)  over  the  person  of  the  owner,  or  (2)  over  his  property. 

14.  Jurisdiction  in  personam  can  only  be  exorcised  by  courts  against  a  party  who  if  ^~ 

subject  to,  aud  served  personally  with,  process  within  the  Jurisdiction,  or  who  : 
voluntarily  appears.  i 

15.  Under  the  statute  in  force  in  the  District  of  Columbia,  authorizing  publication  cf  j 

notice  to  uon-resident  defendants  in  judicial  proceedings,  no  personal  Judgmeil ) 
can  be  rendered  against  such  defendants,  but  any  right  or  claim  to  or  agiiul  p 
property  within  the  District  may  be  enforced.  i 

16.  Debts  due  from  the  United  States  to  its  creditor  in  any  State  have  no  locality  •- 

at  the  seat  of  Government,  and,  in  case  of  the  death  of  such  creditor,  arenfll  '^ 
local  assets  for  administration  in  the  District  of  Columbia. 

17.  At  common  law  an  administrator  appointed  in  any  State  cannot,  as  such,b6  nul  i; 

in  the  District  of  Columbia  in  respect  of  assets  lawfully  received  byhimbyTirt«l  !s 
of  his  original  letters  of  administration;  aud,  as  he  cannot,  as  such  adminiflU**  ^ 
tor  in  respect  of  such  assets,  be  sued  in  the  District  of  Columbia  by  persoiil  S 
service  of  process,  therefore  he  cannot,  as  such,  be  sued  by  constructive  aerriflt  ^ 
of  process,  under  the  statute  authorizing  publication  of  notice  to  non«retidaiil.  1 
defendants.  ^ 

18.  When  claims  are  duly  allowecrajijainst  the  United  States  in  favor,either  of  sdt-P 

ceased  creditor  previously  residing  in  a  State,  or,  of  a  creditor  residing  in  t 
State  who  afterwards  dies  before  payment  thereof,  and  the  Treasurer  of  Hi 
United  States,  in  pursuance  of  warrants  granted  by  the  Secretary  of  the  TitUttf 
and  countersigned  by  the  First  Comptroller,  issues  drafts  on  the  Treasurer  i4 
Washington  to  the  order  of  such  crt-ditor  for  the  purpose  of  paying  such  claiii^ 
and  an  administrator  is  duly  appointed  by  the  proper  court  of  the  State  in  whiA .! 
the  decedent  resided,  neither  such  drafts  nor  the  moneys  in  the  Treasniy,  ft**J 
which  they  may  he  paid,  arc  "property  within  the  Jurisdiction  of"  aooaitw-l 
the  District  of  Columbia,  the  right  or  title  to  which  in  such  non-resident  tii*  ^ 


J 
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■tnfatratwf  ean  1m  difited  by  a  Jodloial  proe— ding  in  a  eoart  of  the  Dialriet 
«Hi  ooMlraetiTB  Mtrfoe  by  noUoe  pnblithed  under  the  eUtnte. 

in  eoek  enee,  the  poweMJon  metelj  of  the  dnfte  by  the  I>ietrtct  eoart  doee  not 
glTo  Jtttiediotion  orer  theo^  ne  of  n  eobjeel-matter  here. 

When  m  Tnnraiy  warmnt  hae  been  gmntedy  dineted  to  theTrenenrer  nnd  ieqair> 
ing  him  to  pay  n  Used  eom  to  the  party  therein  named,  he  eannotbeeompelled 
hgr  a  daeiae  of  a  eoart  on  a  enditof'a  bill  to  pay  each  eom  to  a  eredltor  4^  that 
pevtgr.  The  reaeon  of  thle  ia,  that  payment  of  aaeh  warrant  ie  an  eseooNoe  dn^r 
whioh  the  itatate  leqalieato  be  /alljf  pmfonudt  and  that  Judleial  aothority  ean- 
Bot  bo  employed  topfOTont  the  ezeroiBe  of  exeentiTe  power,  or  tointerrapt  tho- 
|wii  fill  aianea  of  an  ezeeatlTe  daty  demanding  the  ezerelie  of  Jadgment  and  die- 
motion,  either  in  the  eeleotion  of  the  party  to  whom  payment  is  to  be  made,  or 


▲  potait-ri|^  or  oopyrigfat  may  be  reached  by  a  ereditoi'a  bill,  beeaaee,  as  to  theo^ 
eaoentlTO  power  la  ezhaoeted,  nothing  fbrther  remaining  to  be  done ;  In  this 
laapeeti  tb^  diiKv  ftom  a  Treasury  warrant  reqalrlng  the  performance  of  the 
ozeeaiiTe  daty  to  make  payment. 

▲athoritieapneented  on  the  qneetlon,  whether  registered  United  Btatee  bonds  ean 
be  reaehed  by  a  creditor's  bill  and  applied  to  the  payment  of  creditors  of  the 
owners  of  soch  bonds  f 

When  there  are  riral  claimants  demanding  payment  of  the  same  claim,  and  exeen- 
tiTe offieers  make  payment  to  the  wrong  claimant,  a  court  baring  Jarisdiction 
of  the  parties  and  snbject-matter  may,  after  snch  payment,  as  between  the  parties 
or  others  chaiged  with  notice,  give  relief  to  the  rightlhl  claimant. 

Aftsr  the  allowance  of  a  claim  by  the  proper  execntiye  oflloers,  the  grant  of  a 
Twaenry  warrant  for  payment  thereof,  and  the  issue  of  a  draft  thereon,  no  court 
can  by  decree  determine  to  which  of  two  or  more  rival  claimants  payment  of 
snch  draft  shall  be  made  by  the  executive  officem,  so  as  to  require  them  to  make 
payment  in  accordance  therewith.  Bat,  in  such  cafe,  a  court  baving  Jnriiidic- 
tion  of  all  partiee  in  interest  by  personal  8«*rvic«  of  procesn  may  by  decree  de- 
termine the  rights  of  the  parties  inter  $e,  which  decree  will  be  operative  on  them, 
after  payment,  to  settle  the  right  to  the  fnnd. 

ExeentiTe  officers  are  not  bound  to  await  the  final  decision  of  snch  procee<ling 
before  making  payment;  but  will  generally  renpect  it,  if  made  before  payment, 
in  two  classes  of  cases :  Jir9t,  when  the  equitable  title  of  a  claimant  in  det^tmiined, 
because,  as  a  general  rale,  acooonting  officers  deal  only  with  legal  righta 
(KeUogg  e.  United  SUtes,  7  Wall.,  1163 ;  3  Op.  Att.  Gen.,  29;  5  /d.,  86;  11  Id., 
7);  and  ssoMd,  when  the  fond,  fVom  which  payment  Is  to  be  made,  is  held  by 
the  United  Statea  as  a  trmet,  snch  trust  being  a  subject  of  equity  Jurisdiction. 

And  a  decree  may  perhaps  be  made  in  permmam,  re<|uiring  an  asHigunient  of  such 
daim,  after  the  issue  of  a  Treasury  warrant  and  draft,  when  the  right  to  such 
sssignment  is  based  on  an  equitable  title.  Snch  actual  auignmeni  would  be  re- 
spected by  executive  officers  in  making  payment. 

Halstead'a  case  (3  Lawrence,  Compt.  Der.,  231)  affinned. 

An  attorney,  who  successfully  prosecutes  a  claim  against  the  United  States  for 
an  agreed  oompensation,  to  b«  paid  fnun  th«  proceeds  of  the  claim  when  real- 
ised, has  no  liem  on  a  Treasury  warrant  or  draft  iwued  for  the  purpose  of  pay- 
ing such  claim. 

The  question  re-examined,  whether  neotion  11  of  the  act  of  .June  24,  1812  (2  Stat.^ 
758),  is  repealed  f 

leptember  12, 1882,  Benjamin  U.  Keyser,  rectM  verof  the  (lerman  Ameri- 
iKational  Bank  of  Washington,  a]>pointcMl  by  the  ('onii>troller  of  the 
trency  of  the  United  States,  filed  a  bill  in  equity  in  the  Ha[>renic  court 
te  S^tiict  of  Columbia  against  Eminel  P.  Ilalstcad,  administrator 
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of  John  J.  Palliam ;  Eminel  P.  Halstead,  administrator  of  John 
liam  ]  H.  P.  Hobson,  administrator  of  John  N.  Palliam ;  Gilbei 
ers,  and  Charles  J.  Folger,  alleging — 

^^  That  the  plaintiff  and  Halstead  are  residents  of  the  District  of 
bia )  that  Hobson  is  a  resident  of  Tennessee :  that  Moyers  claiu 
a  resident  of  that  State,  but  is  generally  to  be  foand  in  said  D 
that  said  Folger  is  Secretary  of  the  Treasury  of  the  United  State 
heretofore  John  J.  Pulliam,  by  power  of  attorney  with  power  of 
tution,  authorized  Moyers  to  prosecute  claims  against  the  United 
in  favor  of  said  Pulliam,  iu  his  own  right,  and  as  executor  of  J 
Pnlliam  |  that  Moyers  substituted  Halstead  as  attorney,  who  dul^ 
cuted  said  claims;  that  in  June  [17J,  1882,  the  Treasurer  of  the 
States  in  payment  thereof  issued  three  several  drafts  as  folio 
19924,  for  13,020,  to  the  order  of  John  J.  PuUiam,  as  executor  c 
K  Pnlliam ;  No.  19925,  for  $1,223,  and  No.  19926,  for  $545,  botl 
order  of  John  J.  Pulliam :  that,  prior  to  the  execution  of  said 
John  J.  Pulliam  died  in  Tennessee,  and  thereafter  Halstead  \ 
pointed  by  the  supreme  court  of  the  District  of  Columbia  adm: 
tor  of  all,  and  singular,  the  goods,  chattels,  and  credits  of  John 
liam,  and  also  administrator  of  all,  and  singular,  the  goods,  cl 
and  credits  of  John  N.  Pulliam,  and  he  is  such  administrate] 
John  J.  Pulliam  and  John  N.  Pulliam  resided,  as  well  as  died, 
nessee.  and  Hobson  was  appointed  [in  Tennessee]  administrat 
the  will  annexed  of  John  N.  Pulliam;  that  Moyers  was  entitled  \ 
•of  $1,596  under  contract  for  the  prosecution  of  said  claims;  that 
indebted  unto  said  German  American  National  Bank  in  $4,0 
which  the  complainant  agreed  to  accept  his  note  for  $2,000;  that  l 
on  the  24th  of  March,  1881,  made  and  delivered  to  the  comp 
a  paper-writing  substituting  Halstead  as  attorney  to  prosecu 
claims  against  the  United  States,  and,  to  secure  the  payment 
note  of  $2,000,  agreed  to  pay  it  out  of  his  fees  in  said  claims 
forty  days,  declaring  that  Halstead  should,  on  such  payment,  sui 
the  note  and  power;  that,  out  of  the  drafts,  there  is  due  to  Mo^ 
account  of  fees  the  sum  of  $1,596^  which  by  virtue  of  said  agr 
is  due  and  payable  to  the  complainant;  that  Hobson,  as  a  fore 
ministrator  of  John  N.  Pulliam,  claims  the  possession  of  said  di 
$3,020,  to  the  exclusion  of  Halstead,  administrator  in  this  jurisc 
and  to  the  exclusion  of  complainant;  that  Moyers  is  insolven 
that  one  of  the  officials  of  the  Treasury  Department,  having  cogi 
of  such  matters,  has  ruled,  that  said  drafts  should  be  delivered 
Hobson,  administrator  in  Tennessee." 

Then  follows  the  prayer  for  process : — 

"For  injunction  against  disposing  of  said  drafts  or  removini 
out  of  the  jurisdiction ;  that  said  complainant  shall  receive  $1,596 
said  drafts  shall  be  delivered  to  Hobson  or  any  other  person;  a 
general  relief 

September  12,  1882,  process  of  subpoena  issued  for  Halste^ 
Hobson  as  administrators,  for  Moyers,  and  for  Folger;  a  retu 
made: — served  on  Halstead  and  Moyers,  but  not  found  as  to  H 
and  no  return  was  made  as  to  Folger. 

September  29,  1882,  Halstead  filed  an  answer,  admitting  the 

ttions  of  the  bill,  and  averring: 

^'That  the  drafts  were  drawn  by  the  Treasurer  of  the  United 
mpon  the  Treasurer  at  Washington,  and  were  delivered  to  this  c 
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ant  in  ponuanoe  of  an  afpreement  made  between  Moyere  and  the  claim- 
ant named  in  the  drafts  for  the  purpose  of  roceivin^if  the  fees  and 
disbarsements  accrue<l  in  the  prosecution  of  said  claims;  that  August 
2, 1882,  letters  of  administration  were  granted  to  this  defendant  by  the 
npreme  court  of  the  District  of  Columbia  sitting  as  the  orphans' 
eoart;  that,  as  such  administrator,  this  defendant  demande<l  {myment 
of  the  drafts,  which  was  refused  for  the  resi8on,  that  the  First  Comp- 
troller had  given  an  opinion  f  Halstead^s  case,  3  Lawrence,  Compt.  Dec., 
231],  that  said  drafts  coulu  only  be  paid  to  adiiiiniHtrattM*s  of  said 
respective  estates,  appointed  in  Tennessee;  and  that  since  the  letters 
issued  to  this  defendant,  he  has  heard  that  a  court  of  Tennessee  has 

Fated  letters  of  administration  de  bonis  non  upon  the  estate  of  John 
Pnlliam  to  said  Hol>son,  but  is  infonne<l  that  no  ailministration  has 
been  granted  in  Tennessee  upon  the  estate  of  John  J.  PuUiam.^ 

Then  follows  the  prayer : — That  the  answer  be  treated  as  a  cross  bill ; 
nd,  for  decree  to  protect  his  rights. 

January  4, 1883,  a  decree  pro  confesso  was  enteretl  against  Moyers 
Id  default  of  appearance  or  answer. 

At  the  same  date  a  decree  pro  amfenm  was  also  AMitere^l  against  llob- 
lon,  who  was  not  summone<l,  but  **dnly  warned  by  puhliration,^  and 
the  case  was  referred  to  E.  A.  Kailey,  an  examiner  in  cliaiirery,  to  take 
testimony. 

February  9,  1883,  a  report  of  the  evidence  was  Hied  by  the  examiner. 

March  9,  1883,  a  final  decree  was  made,  by  which  it  was  ordered  and 
adjudged : — 

"That  E.  P.  Halfitead,  administrator  of  •  •  •  J.  J.  ami  J.  N.  Pnlliam, 
respectively, and  as  trustee  for  the  puri)ose,  endorse,  ami  eolhrt  tVoiii  the 
Treasury  of  the  United  States,  the  draft.'*  [di'serilMMl];  that,  out  of  the 
proceeds  of  such  drafts,  said  trustee  pay  to  complainant  ^]^.||s.r>(»,  and 
the  cost  A  of  this  suit  together  with  the  costs  and  e\pcnst*s  of  said  ad- 
ministration to  be  approved  by  the  court,  and  the  remaimier  to  be  de- 
posited in  court  subject  to  the  order  of  the  administrator  of  the  estate 
of  J.  N.  Pnlliam  and  J.  J.  Pnlliam,  appointed  and  <|ualilietl  at  the  last 
residence  of  said  decedents;  and  said  administrator,  H.  P.  llalsteatl,  shall 
report  to  this  court  his  proceedings  under  this  decree." 

March  16,  1883,  Menrn,  Elliott  and  Rohinson,  attorneys  for  Henja- 
Bin  U.  Keyser,  Receiver,  &c.,  addressed  a  letter  to  the  Seci*etary  of  the 
Treasury,  enclosinga  copy  of  said  tinaldecnHsand  saying: — That  they  an* 
informed  that  the  First  Comptroller  has  intimated  that  he  will  not  ap 
prove  the  payment  of  the  drafts  to  the  trustee  appointed  by  the  court, 
hot  that  said  drafts  can  only  Ih'  lawfully  paid  to  the  administrators  of 
the  payees  appointed  in  Tennessee;  that  they  can  see  no  reason  why 
tiiedei:ree.  in  a  case  when*  all  parties  in  interest  have  been  bron;rtit  be- 
fcre  it  in  the  mo<le  iin»s<Tibed  by  law,  sh<»ii1d  not  be  respccteil;  and  that 
they,  on  the  12th  of  September  last,  notilicd  the  Secretary  of  the  pend- 
ency of  the  suit,  and  enclosed  copy  of  the  bill. 

March  17,  1>W.3,  this  was  refern^d  to  the  First  (-omptrollcr. 

The  several  drafts  above  mentioned  wen*  issued  on  Treasury  war  war- 
rants, dated  June  14, 1SS1»,  and  these  warrants  were  granted  on  balances 
eertified  by  the  Second  Comptrolh*r,  June  (>,  1SS2. 
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John  J.  Palliam  died  intestate,  April  10, 1882,  and  John  N.  PulliAfli 
died  testate  prior  to  that  date. 

^o  assets  of  either  of  the  decedents  were,  or  are,  in  the  District  of 
Oolambia,  unless  the  drafts  mentioned  are  such.  The  First  Comptroller 
made  an  indorsement  on  the  drafts  over  his  signature  to  the  effect  that, 
they  conld  only  be  paid  to  the  proper  administrators  appointed  in  Teii>» 
nessee,  and  that  the  Treasurer  would  not  be  allowed  credit  in  the  set> 
tlement  of  his  accounts  except  on  such  payments.  The  payments  of  the 
claims  to  the  decedents  in  this  case  are  aathorized  by  the  act  of  May  I^ 
1882  (22  Stat.,  Private  Laws,  659,  688,  689),  entitled  «<  An  act  for  the 
allowance  of  certain  claims  reported  by  the  accounting  officers  of  the 
United  States  Treasury  Departmenf 

A.  L,  Merrimany  Esq,,  attorney  for  Keyser,  submitted  an  argument  in 
his  behalf,  as  follows : 

"  As  to  the  parties  before  the  court,  the  question  of  jurisdiction  can  te  j 
inquired  into  only  in  a  direct  proceeding  either  by  appeal  to  an  appellate  ( 
court,  or  by  motion  (tr  bill  of  review  in  the  court  rendering  the  decree^  ■>' 
(Wells,  Jurisdiction,  &c.,  27-41 ;  Id.y  Res  Adjudicata,  4  et  seq.^  and  CBm$  /' 
cited.)  i 

"As  to  parties  not  in  court,  the  decree  is  presumptive  of  jurisdictioiii 
but  not  conclusive  as  to  other  courts,  that  is  to  say,  if  there  was  saek 
a  total  lack  of  jurisdiction  as  to  render  the  decree  utterly  void,  bat  not 
otherwise.  And  such  total  want  of  jurisdiction  must  appear  upon  dit 
face  of  the  record. 

"  Does  such  appear  in  this  case  t  The  suit  was  instituted  for  the  pfflN  '}\ 
pose  of  enforcing  the  lien  of  the  attorney  in  the  interest  of  his  creditor  [» 
against  the  proceeds  of  the  cases  conducted  by  him,  which  proceed!  I. 
were  in  the  checks  issued  by  the  Treasurer  against  the  moneys  inhh  J' 
hands  appropriated  by  Congress  as  aforesaid.  The  right  to  this  lien  it  | 
established,  not  only  by  the  express  authority  from  the  claimants  to  the  r 
attorney  to  receive  the  drafts,  but  also  by  the  usage  of  the  DepartmeotI  \z 
founded  upon  the  law  governing  the  subject.  (2  Kent,  Com.,  640-41;  J^^ 
Pope  V.  Armstrong,  2  S.  &  M.,  214;  Shackelford  v.  Hart,  12  Abb.  Pr,  v 
§25 ;  Id.,  20  How.  Pr.,  37 ;  Ackerman  v.  Ackermau,  14  Ab.  R,  2»}  p 
Creighton  v.  Ingersoll,  20  Barb.,  54.) 

"It  matters  not  whether  the  checks  are  to  be  considered  as  moMjf  •= 
or  the  representative  of  money ;  they  being  in  the  possession  of  the  at  ' 
tornc}^  in  a  rightful  way,  his  lien  exists  until  his  claims  are  satisfledt  j. 
The  act  of  Congress  appropriated — that  is  to  say — set  apart  from  otlior  i 
moneys  in  the  Treasury,  certain  sums  to  the  parties  named,  and,asevi*  i 
dence  of  such  fact,  the  Treasurer  was  authorized,  upon  receiving  wt^  ^ 
rants  from  the  Secretary  establishing  the  fact  of  such  appropriation,  to  r. 
issue  his  checks.  '^ 

"An  ordinary  bank  check  is  defined  by  Judge  Story  in  the  case  of  ^ 
Bronson  (2  Story,  502-517),  to  be  ^an  appropriation  of  the  funds  of  tho  ^ 
drawer  in  the  hands  of  the  bank  or  banker  to  the  amount  of  the  check'  T 
To  the  same  effect  Stewart  v.  Smith  (17  Oliio  St.,  82).  But  these  check8|  . 
being  drawn  by  the  Treasurer  in  his  official  capacity  upon  himself  in  J" 
like  capacity  and  for  moneys  already  appropriated  for  that  purposfi  | 
were  something  more  than  bank  cliecks.  They  were  equivalent  to  oe^  I 
tificates  of  deposit,  and  tlieir  legal  eiVect  is  the  same.  These  checks  ait  ? 
not  evidence  of  indebtedness  against  the  United  Stiites.    They  areevi-   : 
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denoe,  that  the  payees  of  the  same  or  their  legal  representatives  have 
title  to,  and  the  right  to  receive,  the  moneys  specially  appropriates!  and 
aet  apart  for  their  use  then  and  now  lying  in  the  TreuHury.  These 
checks  were  in  court,  and  all  parties  known  to  have  an  interest  in  the 
matter  were  notified  to  appear  in  the  manner  designates!  by  law. 

^  Upon  these  premises  the  court  took  jurissliction  of  the'  matter,  and 
presomably  it  is  correct.  At  all  events,  the  executive  cannot  properly 
refose  to  respect  the  decrees  of  a  court  of  coni]>etent  jnrissliction,  unless 
tome  complaint  is  made,  and  an  effort  hy  interested  particH  to  have 
BQch  decree  set  aside  or  modified.  Most  assunnlly,  a  diHsree  of  a  court 
fif  competent  jurisdiction  made  in  due  course  is  Hufticient  authority  for 
an  executive  officer  to  act." 


OpunoN  BY  William  Lawrence,  Fimt  Comptroller. 

Jane  17.  1882,  the  Treasurer  of  the  United  States,  in  pursuance  of 

vanants  granted  by  the  Secretary  of  the  Treasury  and  eounterHigned 

by  the  First  Comptroller,  for  the  pari>oHe  of  paying  clainiH  allowed  by 

the  proper  accounting  officers,  issued  three  drafts  on  Huid  Treasurer  at 

Washington,  D.  C,  as  follow:   No.  19024,  for  $:^<)2«,  to  the  onler  of 

\    John  J.  PuUiam,  as  executor  of  John  N.  l^illiani;  No.  1002.^  for  11,223, 

and  No.  19926,  for  $545,  both  to  the  order  of  John  J.  IMilliam  in  his 

own  right.      John  J.  and  John  N.  Pulliam  were  resident  citizens  of 

Tennessee,  in  which  State  tlie  former  was  appointed  ez(*eutor  of  the 

latter,  and  in  which  State  lK>th  died.    John  J.  riilUam  ditsl  intestate, 

April  10,  18H2.    June  7,  1882,  H.  P.  Hobson,  of  Tennessee,  was  ap- 

pmnted  in  that  State  administrator  de  hnnin  non  with  the  will  annexed 

of  John  N.   Pulliam;  and  in  October.  l.SHL\  administnitioii  was  there 

granted  to  W.  F.  ilanc4x;k  on  the  estate  of  John  J.  Pulliam.     If  there 

were  no  other  facts  aflTecting  the  drafts,  one,  No.  10924,  for  $:?,()29, 

eonld  be  paid  to  II.  P.  Hobson,  as  administrator  dc  homn  mm  with  the 

will  annexe<l  of  John  N.  Pulliam,  and,  therefore,  as  su(T<*ssor  in  the 

trust  of  John  J.  Pulliam  as  ezeentor;  and  the  others.  No.  19925,  for 

$1,223,  and  No.  19926,  for  854.1,  could  be  paid  only  to  the  le^^al  repre- 

•entative  of  John  J.  Pulliam,  duly  appointed  in  Tennesse«%  being  W.  F. 

Hancock,  his  administrator  there  api>ointed.     (Ilalstead's  Case,  3  Law- 

renee,  Comp.  Dec.,  231 ;  Korer,  Inter-State  Law,  249;  Vaughan  r.  Nor- 

thup,  15  Pet.,  1;    McNutt  r.  Bland,  2  How.,  15.)     Hut.  August  2,  18S2, 

Riwe  the  issue  of  these  drafts,  the  Supreme  Court  of  tlie  District  of 

Columbia  appointed  Eniinel  P.  Ilalstead  as  aihiiinistrator  of  John  J. 

Pulliam,  and  also  as  administrator  of  John  N.  Pulliam. 

The  other  facta  Hubmitted  Kutliciently  appear  fnuii  the  statement 
thereof  preceding  this  opinion. 
The  principal  questions,  tluTcfore,  wliirli  arise  for  tieeision,  an»: 
Firut^  Whether  Halst<*a4l,  by  virtue  of  his  ajipointiiu'iit  as  adiniiiis- 
trator  in  the  Distri<'t  of  Columbia,  has   a   ri;:ht  to  eontroi,  :in<l  n'rrive 
payment  of,  the  tlraftsas  against  the  TeiMM'ssee  a<lTiiinistrators:  and. 
Seconds  Whether  the  decree  of  the  Supreme  Court  of  the  Distriet  of 
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Columbia  has  given  to  the  claimant,  Keyser,  or  to  Halstead,  as  Dis 
administrator  and  tmstee,  any  right  to  indorse  said  drafts  or  to  rec 
payment  of  the  same  or  of  any  part  thereof.  These  questions  wi 
considered  in  the  order  stated. 

FiBST.  0/  ihe  authority  of  the  District  administrator. 

K  a  citizen  of  Tennessee  dies  holding  a  promissory  note  or  otherc 
^gsAu^t  9^  private  person  or  corporation  in  the  District  of  Oolumbii 
action  can  be  maintained  in  a  court  of  the  District  by  the  legal  k 
fientatives  appointed  at  the  domicile  of  such  deceased  against  the  dc 
to  recover  on  such  note  or  claim. 

It  was  held  by  the  Supreme  Court,  in  1806,  under  the  commoi 
rule,  that  an  executor  could  not  maintain  a  suit  in  the  District  oi 
lumbia  upon  letters  testamentary  granted  in  a  foreign  country,  and 
the  rights  to  a  testator's  personal  property  were  to  be  regulated  b; 
laws  of  the  country  where  his  last  domicile  was,  although  suits  for  t 
rights  must  be  governed  by  the  laws  of  that  country  in  which  the  ] 
erty  was  actually  located.  (Dixon's  Ex'rs.  v.  Eamsaj's  Ex'rs.,  3  Crs 
319);  hence,  the  act  of  Congress  of  June  24, 1812  (2  Stat,  758,  seo 
was  passed  for  the  purpose  of  giving,  authority  to  '^  any  person  or 
sons  to  whom  letters  testamentary  or  of  administration  hath  be< 
may  hereafter  be  granted  by  the  proper  authority  in  any  of  the  Ui 
States  or  the  Territories  thereof,  to  maintain  any  suit  or  action  ai 
prosecute  and  recover  any  claim  in  the  District  of  Columbia,  in  thei 
manner  as  if  the  letters  testamentary  or  of  administration  had 
granted  to  such  person  or  persons  by  the  proper  authority  in  the 
District ;  •  •  •"  This  statute  changed  the  common-law  rule  t< 
extent  therein  provided  for.  It  continued  in  force  until  Decemb 
1873,  when  it  was  omitted,  by  oversight,  from  the  Bevised  Stat 
and  so,  is  regarded  as  no  longer  in  force. 

It  is  well  settled,  also,  that,  although  at  common  law.  a  voluntary 
ment  made  to  a  foreign  administrator  is  valid,  yet,  if,  before  such 
ment  is  made,  an  ancillary  administrator  be  appointed  where  asset 
found,  he  alone  can  control  them.  (Wilkins  v.  Ellett,  9  Wall., 
Mackey  tu  Cox,  18  How.,  104 ;  Vaughan  v,  l^orthup,  16  Pet,  1 ;  B 
Interstate  Law,  248 ;  Williams,  Executors,  6tb  Am.  Ed.  [362],  [I 
If  these  principles  of  law  apply  to  the  drafts  now  in  question,  ai 
such  drafts  are  local  assets  in  the  District  of  Columbia,  payn 
thereof  can  only  be  made  to  the  District  administrator. 

But  it  is  clear — 

I.  That  the  appointment  of  the  administrator  in  the  District  oi 
lumbia  is  void  ;  and 

II.  That  the  drafts  are  not  local  assets  in  the  District;  the  same 
of  law  not  applying  to  debts  due  from  the  United  States  as  to  t 
due  from  private  debtors.  This  is  so  for  many  reasons,  supporte 
principles  well  settled  and  by  authorities. 

Some  of  these  will  be  considered  under  several  separate  keade^  \ 
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I,  aiiMcemry  repetition,  pnrpoeely  mede,  however,  finr  iti  eflbet 

ooneetioii  in  which  it  is  need*    And,  while  the  matten  dieeneeed 

nged  under  aepttrate  heads,  it  will  be  apparent  that  each  is  not, 

laee,  distinct  firom  all  others,  bat  is,  in  many  instances,  a  dnpli- 

n  dUEerant  fimn  of  the  same  subject. 

m  above  piopoaitions  in  their  order: 

e  appointment  of  an  administrator  by  the  Supreme  Court  of  the 

'  is  Ycidj  because  there  were  and  are  no  assets  of  the  decedents 

rhns,  it  has  been  said : 

idministration  or  letters  testamentary  be  granted  of  a  deceased 
\  estate  in  a  diflhrent  State  than  that  of  his  bst  and  true  domicile, 
re  aie  no  assets  of  the  deceased  in  the  said  Stale  or  Jurisdiction 
li  llie  letters  are  thus  obtained,  then  such  letters  and  auth<nity 
illy  Toid,  fbr  there  is  no  proper^  or  interest  (rf  the  deceased 
to  eon&r  Jurisdiction  on  the  court,  or  to  grant  administaation 
mentaiy  letters  upon. 

I  well  settled  that  an  administrator  of  a  deceased  person  cannot 
inted  by  a  court  of  a  State  other  than  that  of  his  domicile  at 
ih,  if  in  such  other  State  he  left  no  estate."  (Borer,  Inter-State 
t9,  citing  Ohristy  v.  Vest,  36  Iowa,  285 ;  Orosby  v.  Leavitt,  4 
110;  Miller  v.  Jones,  26  Ala.,  247 :  Grimes  v.  Talbert,  14  Md., 
hmnb  v.  Oresham,  2  Met,  Ky.,  306 ;  Brougbtou  v.  Biadley,  34 
4;  Jeffenonville  U.  B.  Go.  v.  Swayne,  26  lud.,  477.) 

xmclusion  must  be,  therefore,  that  the  appointment  of  an  ed- 
itor in  this  District,  without  assets  here,  is  void. 
be  drafts  now  in  question  are  not  local  assets  in  the  District, 
the  rule  on  general  common-law  principles  as  settled  by  the  Su* 
^urt. 

OS,  in  Yaughan  v.  Northup  (15  Pet.,  6),  the  court  says : 

I  debts  due  firom  the  Oovemment  of  the  United  States  have  no 
at  the  seat  of  Government.  The  United  States,  in  their  sover- 
[MKsity,  have  no  particular  place  of  domicile,  but  possess,  in  cou- 
jon  oi  law,  an  ubiquity  throughout  the  Union ;  and  the  debts 
them  are  not  to  be  treate<l  like  the  debts  of  a  private  debtor, 
institute  local  assets  in  his  own  domicile.  On  the  contrary, 
linistrator  of  a  creditor  of  the  Government,  duly  appointed  in 
te  where  he  was  domiciled  at  his  death,  has  full  authority  to  re- 
mnent.  and  give  a  full  discharge  of  the  debt  due  to  his  intestate, 
dace  wnere  the  Government  may  choose  to  pay  it;  whether  it  be 
eat  of  Ctovemment  or  at  any  other  place  where  the  public  funds 
osited.  If  any  other  doctrine  were  to  be  recognized,  the  conse- 
would  be,  that  before  the  personal  representative  of  any  deceased 
*,  belonging  to  any  State  iu  the  Union,  would  be  entitled  to  re- 
lyment  of  any  debt  due  by  the  Government,  be  would  be  com- 
)  to  takeout  letters  of  administration  in  this  District  for  the  due 
itratJon  of  such  assets.  Such  a  doctrine  has  never  yet  been 
led  bv  any  practice  of  the  Government;  and  would  be  full  of 
IS  well  as  private  inconvenience." 

ame  principle  is  recognized  and  affirmed  in  Murray  v,  Charles- 
U.  8.,  433 ;  Buchanan  r.  Alexander,  4  How.,  20 ;  Draft  cases,  1 
oe,  CompL  Dec,  2d  ed.,  11 ;  U.  Kirtland  v.  Hotchkiss,  100  U.  S., 
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491 ;  Oleveland,  P.  &  A.  B.  B.  Go.  v.  Pennsylvania,  16  Wall.,  3M 
Worthington  v,  Sebastian,  25  Ohio  St.,  1 ;  Owen  v.  Miller,  10  Jd..,  144 
Morrisons  v.  Bailey  and  Bnrgess,  5  id.,  18 ;  Hansard  i;.  Bobinson^ 
Barn.  &  Ores.,  90 ;  United  States  v.  Hall,  98  U.  S.,  357 ;  Smith  v.  W^ 
aelin,  1  Law  B.,  8  Eq.,  198 ;  Bnrronghs,  Public  Securities,  93. 

A  Treasury  draft  is,  as  to  its  situs j  like  a  patent  right;  as  to  whie 
Mr.  Justice  Ourtis  said : 

^*  These  incorporeal  rights  do  not  exist  in  any  particular  State  or  difl 
trict ;  they  are  co-extensive  with  the  United  States.  There  is  nothim 
in  any  act  of  Congress,  or  in  the  nature  of  the  rights  themselvei 
to  give  to  them  locality  [situs]^  anywhere,  so  as  to  subject  them  to  tlM 
process  of  courts  having  jurisdiction  limited  by  the  lines  of  Statoi 
and  districts."  (Stevens  v.  Gladding,  17  How.,  451 ;  Stephens  v.  Cadj) 
14  Id.y  531 ;  Murray  v.  Ager,  1  Mackey's  Bep.,  Sup.  Gt  Dist.  Golnmbta) 
92;  s.  0.,  105  U.  S.,  126.) 

The  conclusion  is,  that  the  drafts  in  question  are  not  local  assets  flu 
administration  in  this  District. 

If  the  appointment  of  an  administrator  in  the  District  of  Golumbil 
was  proQured  without  a  knowledge  on  the  part  of  the  court,  that  thm 
were  no  assets  here,  unless  the  drafts  were  such,  a  question  might  aitai 
whether  said  appointment  should  not  be  revoked ;  but,  whether  revokd 
or  not,  it  would,  in  such  event,  be  treated  as  a  nullity.  (Webster  < 
Beid,  11  How.,  437 ;  Borer,  Inter-State  Law,  249 ;  Thompson  v.  WW 
man,  18  Wall.,  465 ;  Christmas  v.  Bnssell,  5  Id.^  302 ;  Halstead's  eaMj 
S  Lawrence,  Compt.  Dec,  231.) 

2.  The  reason  of  the  law  necessarily  leads  to  the  conclusion  stated  si 
to  the  drafts  in  question.  Decisions  of  courts  are  of  little  value  exo€pl 
as  they  rest  on  some  reason.  Cessante  ratione  legiSy  cessatipsa  lex.  Hi 
common-law  rule,  which  denies  the  right  of  a  foreign  administrator  U 
sne  for,  and  recover,  money  due  from  debtors  in  another  jurisdictiol 
than  that  of  such  administrator,  and  which  requires  ancillary  admisll! 
tration  for  such  purpose,  is  founded  on  a  policy  of  securing  apreferenti 
to  local  creditors  (Wilkins  v.  Ellett,  9  Wall.,  740).  And  this  rule  m 
founded  is  enforced,  because,  otherwise,  the  suita  and  debtors  would  iN 
subject  to  one  set  of  local  laws,  and  the  administrator,  who  settles  will 
local  creditors,  would  be  subject  to  another,  since  the  local  power jlef^ 
lative  or  common  law,  can  control  such  suits  and  debtors.  (Pennoyera 
Neflf,  95  U.  S.,  714 ;  Suydam  v,  Broadnax,  14  Pet.,  67,  75 ;  Union  Bank  d 
Tennessee  v.  Jolly's  Admr's,  18  How.,  507 ;  Watson  r.  Tarpley,  Jd.,  517J 
But  the  United  States  as  a  debtor  is  subject  to  no  local  control  by  $ttf 
of  the  courts  in  the  District  of  Columbia;  And  it  has  no  local  poliq 
to  secure.  It  does  not  prefer  creditors  in  the  District  of  Columbia  ovei 
those  in  Tennessee. 

If  the  Tennessee  administrators  had  a  claim  against  a  private  deblQB 
who  had  no  residence  in  the  District  of  Columbia,  but  who  had  a  safl 
in  the  District  with  money  deposited  therein,  ancillary  admiuistrattei 
would  be  necessary  here,  if  there  should  be  local  creditors  here.    Tb 
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I  Ibr  thk  ia,  fhftt  the  loed  laW|  stetatory  mod  cominon,  in  ftfdk  Mi^ 
8  to  MMk  frvgfer^f  reqnires  such  anoillaiy  admintotrntionu  And 
BstB  06  fhe  poli<gr  of  preferring  loeal  oreditors.  The  remedy  of  m 
iddeDt  ereditor  im  9uek  mm  can  only  be  worked  oat  tbrongh  an- 
f  adminiatnton.  And,  in  each  caee,  by  the  local  lawj  the  debtor 
I  right  to  make  a  volontaiy  payment  to  the  domiciliary  adminis- 
By  trat  can  only  lawflilly  make  payment  to  the  ancillary  adminia- 
■.  Soofa  debtor  ie  snbject  to  the  local  law  and  the  local  policy 
» District.  Bat  eoary  reamm^  which  reqaires  this  mode  of  relief  in 
ae  atatedy  lUla,  when  applied  to  the  United  States  as  a  debtor. 
«al  Maryland  statute  as  to  administration,  as  will  be  shown  here* 
does  not  inclnde  the  national  sovereignty  (United  States  v.  Bank 
I  United  States,  S  How.,  399).  This  sovereignty  is  boand  by  no 
Btatnte,  except  such  as  Congress  adopts,  or  sach  as  ezecative 
ee  has  made  executive  national  common  law.  It  is,  as  already 
I,  no  part  of  the  policy  of  the  United  States  to  prefer  local  cred- 

The  remedies  of  creditors  of  the  United  States  can  be  worked 
thont  ancillary  administration.  The  debtor  in  this  case,  the  United 
^  has  a  right  to  make  payment  in  such  form  as  the  judgment 
proper  officers  may  deem  authorised  and  settled  by  usage.  The 
irhich  prevails  under  State  and  local  administrations,  is  founded 

idea  of  State  citizenship,  and  St»te»  legislate,  and  adopt  com- 
iw  roles,  accordingly,  and  for  the  purpose  of  discrimination  in 
of  local  citizenship.  It  is  unnecessary  to  enter  into  a  discussion 
)  qnestion  of  State  and  national  citizenship  as  it  existed  at  the 
he  common-law  rules  were  settled  on  the  subject  of  local  adminis- 
lu  It  is  enough  to  say  that  then,  as  now,  there  was,  and  is,  a  State 
iship.  (Ck>nst  of  the  United  States,  Art.  I,  sec  3,  par.  3 ;  Jd.,  Art. 
5. 1,  par.  5 ;  Jd.,  Art.  Ill,  sec  2,  par.  1 ;  Jrf.,  Art.  4,  sec.  2,  imr.  1 ; 
iL  XI ;  Jd.,  Art.  XIV,  sec  1 ;  Paschal,  Annotated  Const,  3d  ed., 
(,  48,  4a,  59-64,  222,  269,  279,  298,  305,  404,  450,  452,  468, 482,  486, 

But  there  is  also  a  national  citizenship. 

\  United  States,  for  all  puri)oses  of  paying  its  debts,  deals  with 
IS  of  the  United  States,  whose  citizenship  is  not  only  national  but 
itons.    (Bev.  Stat,  Titles  xxiv-xxvii,  sees.  1977-2038.)    The  pel- 

the  Government  is  as  catholic  and  wide  as  national  citizenship. 

the  many  ample  discussions  on  the  Constitution,  it  ciiuuot  be 
ed  now  that  it  secures  to  all  national  citizens  alike  '^  the  e^iual 
tion  [benefit]  of  the  laws"  (Const,  of  the  United  States,  Art.  XIV). 
lodall  V.  State  of  Nevada  (6  Wall.,  43),  the  Supreme  Court  said : 

le  people  of  these  United  States  constitute  one  nation.  They 
I  Government  in  which  all  of  them  are  deeply  interested.  This 
nment  has  necessarily  a  capital  establisbeil  by  law  where  its 
pal  operations  are  conducted.  •  •  •  Here  are  the  great  Ex- 
e  I>epartments  adininiHtering  the  oflicos  *  *  *  of  the  collec- 
id  <listribution  of  the  public  revenues.  •  •  •  That  Government 
tight  to  call  to  this  point  any  or  all  of  its  citizens  to  aid  in  its  serv- 
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ioes.    •    •    •    If  this  right  is  dependent  in  any 
itedy  upon  the  pleasure  of  a  States  the  Government  itsdf  msj  In 
thrown  by  an  obstmctiou  to  its  exercise.    •    •    •    The  oitiien  ahri 
correlative  rights.    He  has  the  right  to  come  to  the  seat  of 
assert  any  claim  he  may  have  upon  that  Oovemmentf  or  to 
business  he  may  have  with  it." 

And  the  conrt  determined  that  a  State  ooold  not  levy  a  tax  <»  ti 
road  or  stage  company  for  passengers  carried  throagh  and  oat  of  1 
State,  because  this  would  by  local  law  impair  the  rights  of 
the  XJnited  States,  all  of  whom  are  entitled  to  eqnal  rigfats  it 
dealings  with  the  Government  without  local  embarraBsment  or 
ference  in  favor  of  local  interests.    The  eflTeot  of  the  daim  now : 
the  ancillary  administrator  is,  that  the  XJnited  States  shall oeaaetoi 
its  mtizens  as  having  rights  independent  of  States  and  hejoaA 
local  control,  and  even  that  the  United  States  itself  shall 
among  its  own  citizens  and  &vor  local  creditors  to  the  pndndiee^ 
of  general  creditors.    Under  such  rule  local  creditors  waaM 
preference,  which  would,  in  many  cases,  leave  nothing  eves  i 
ordinary  year's  support  provided  by  law  in  every  State  fiir  the 
residing  at  the  domicile  of  the  decedent 

In  common  justice  and  fairness,  the  United  States  shoold,  and 
recognize  only  the  domiciliary  administrator,  who  by  law  psjys  sD 
eral  creditors  equally  and  pro  rata.    It  cannot  by  any^nst  rale 
nize  a  local  ancillary  administrator,  who  pays  looal  creditors  in  fkiH 
local  assets,  and  leaves  the  creditors  at  the  domicile  of  the 
and  elsewhere  nothing  (if  there  be  no  assets  at  the  domicile),  or 
dividend  from  an  insolveut  estate.    If  the  law  of  the  domicile 
attempt  to  discriminate  against  creditors  in  any  other  State, 
could  then  intervene  and  require  an  equal  distribution  as  to  asset! 
sisting  of  money  due  from  the  United  States.    (United  States  «. 
98  U.  S.,  367 ;  Walton  et  al.  v.  Cotton  et  al.^  19  How.,  3M ;  2  Op. 
Gen.,  209;  16  M,  494;  7  Id,,  242.) 

There  are  many  principles  and  rules  of  law  applicable 
private  persons,  which  are  not  at  all  adapted  to  the  Ooveninieiit 
Lawrence,  Compt.  Dec,  Introduction,  xxii,  xxrv.)    And,  whss 
reason  of  a  law  ceases  or  is  inapplicable,  the  law  itself  ceases  on 
not  apply.    Tbis  is  settled  by  the  maxim  cessante  ratione  legisj 
lex.    Reason  is  the  soul  of  the  law,  and  when  the  reason  of  mv 
ticular  law  ceases,  so  does  the  law  itself.    (Broom,  Leg.  Max.,  159; 
Litt.,  70  6.) 

The  conclusion  follows :  Tliat  the  rule,  as  to  local  administrttioii, 
plicable  to  claims  of  an  estate  against  private  persons,  has  no 
tiou  to  claims  against  the  United  States. 

Some  other  reasons  will  be  presented  in  support  of  the  generdlrii 
ciples  stated.  j 

3.  If  the  original  claimants,  John  J.  and  John  N.  Pulliaa^hidril 
died,  payments  would  have  been  made  to  them.    The  obligatkmflf  ^M 


le  tme  rale  of  law  is. 

lere  is  no  tiatuie  which  providen  for  an  ancillary  adminiatrator 
HBtriet  of  Golambia  in  iueh  ease  an  tkuy  or  which  gives  snch  ad- 
itor,  when  appointed^  any  aathority  over  evidences  of  debt  due 
e  United  States  or  over  the  money  which  they  represent  The 
Dd  Statute  of  1798,  ch.  101,  snbch.  14,  sec.  3  (1  Dorsey's  Laws  of 
kft  I,  page  408),  which  is  in  force  in  the  District  of  Golnnibia,  de- 
diat  '<a  oommon  warrant  for  land  not  executed  or  located  in  the 
I  of  the  deceased,  shall  be  assets  after  his  death,  in  the  hands  of 
ntor  or  administrator,  and  eutject  to  diMtributionj  as  well  as  every 
f  io,  or  jmtt  claim  of  the  deeeaeed^  And  section  2  of  subchapter 
b  aame  chapter  (101)  authorizes  ancillary  administration  (1  Dor* 
ftwa  of  Md.,  Part  I,  page  382).  The  statute  of  Tennessee,  section 
tiomaon  «id  Steger,  Bev.  Stat.  Tenn.,  1873,  vol.  1),  provides,  that 
debtoi'a  property,  except  such  as  may  be  specially  exempt  by 
aaseta  for  the  satisfaction  of  all  his  juMt  dehte^;  and  section  2203 
m  fin*  ancniary  administration  in  any  county  ^*  where  any  debtor 
leccaaed  resides,^  or  **  where  any  snit  is  to  be  brought  •  •  • 
h  aaid  estate  irinterested."  Here  are  two  statutes  on  the  sub- 
administration.  If  a  local  statute  is  to  control,  why  should  the 
nd  atatate  ntther  than  the  Tennessee  statute  be  foUowe^l  f 
grijgtaat  ebMMt,  which  were  allowed  in  favor  of  John  .J.  PuUiam  in 
I  right  and  as  executor  of  John  N.  Pulliam,  were,  within  the  mean- 
ihe  Tennessee  statute,  the  '^  property  "  of  the  decedents,  respect- 
The  drafts  issued  for  the  purpose  of  making  payments  of  these 
ara  to  be  administered  either  ( 1 )  under  the  Maryland  statute  in 
I  the  District  of  Columbia,  or  (2)  under  the  TonnoHnee  Rtatute,  or 
AT  flAmA  fttatntorv  or  common  law  of  the  United  States. 
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passed,  the  <<  seat  of  Governmeut,"  at  which  is  locate<l  *^  the  Departmenl 
of  the  Treasury "  (Bev.  Stat.,  233),  from  which  the  drafts  in  qaestim 
issued,  was  uot  located  in  the  District  of  Columbia.    (Act  of  July  Ifl^ 
1790, 1  Stat.,  130,  sec.  6.)    There  was  not  then,  nor  has  there  been  ataqy 
time  since,  any  court  of  Maryland,  or  any  court  under  the  authority  d 
Congress,  for  purposes  of  local  administration  in  this  District,  whifll 
could  entertain  jurisdiction  of  a  suit  in  behalf  of  an  ancillary  adminii* 
trator  against  the  United  States,  or  any  officer  thereof,  to  enforce  paj. 
ment  of  a  claim  against  it.    The  Mainland  administration  statute,  then- 
fore,  is  to  be  construed  with  reference  to  these  conditions.    There  iii 
general  rule  of  construction,  which  declares,  that  ^^a  statute  refenriB|i 
to,  or  affecting,  persons,  places,  or  things,  is  [generally]  limited  in  tti ; 
operations  to  [clashes  of  J  persons,  places,  or  things,  as  they  existed  [or  j 
were  provided  for]  at  the  time  the  statute  was  passed."    (Hall  v.  Stat%' 
20  Ohio,  13;  United  States  t^.  Paul,  6  Pet.,  141;  Kendall  i?.  UniteA 
States,  12  Id.,  625 ;  Mobile  v.   Eslava,  16  id.,  234 ;  City  of  Mobile  %k 
Hallet,  16  Id.,  261 ;  Union  Pacific  Railway  Co.  v.  United  States,  16  OLl 
CI.,  358.)    However  this  may  be,  it  is  certain,  that,  at  the  time  the  8tit»i 
ute  was  enacted,  the  legislature  never  contemplated  giving  the  lood^ 
courts  the  authority  to  enforce  the  payment  of  money  to  ancillary  adndfr: 
istrators  as  against  the  United  States. 

]^either  a  State  nor  the  District  of  Columbia  has  power  to  enfmm 
against  the  United  States  as  a  debtor  the  local  policy  or  preferenot 
to  which  reference  has  been  made.  If  tliere  is  no  power  to  enfoM' 
a  policy,  the  policy  does  not  exist.  Where  there  is  a  right  there  is  ft 
remedy.  Ubi  jiatj  ibi  remedium.  Where  there  is  no  reoiedy  there  cai, 
be  no  recognized  legal  right.  (Comegys  v.  Vasse,  1  Pet,  193.)  Anl 
Congress— the  branch  of  the  Government  having  sole  control  of  tke 
remedy — has  not  made  it  the  duty  of  executive  officers  to  prefer  an  Bih 
ciliary  administrator.  It  has  neither  adopted  such  policy,  nor  sanctioned; 
the  common-law  rule,  so  far  as  the  Government  is  concerned.  NeUiit 
statutes  nor  rules  of  the  common  law,  local  in  policy,  or  general  inpurfosif 
apply  to,  or  control,  the  Qovernment  of  the  United  States  in  its  duties^  «► 
less  by  express  and  imperative  statutory  provision,  or  by  usage  well  efl4^ 
lished.  (Sedgwick,  Construction  of  Stat,  and  Const.  L.,  2  ed.,  28,3Sf|i 
1  Blackst.  Com.,  2(51;  1  Kent,  Com.,  460;  Jones  r.  Tatham,  20  Pa.  at»] 
398.)  J 

The  District  of  Columbia  is  not,  in  its  political  relations  to  tfclS 
United  States,  a  State,  iior  is  it  in  the  matter  of  suits  recognized  al^ 
such  in  the  courts  of  the  United  States.     (Paschal,  Annotated  Consty!; 
3d  ed.,  483;  Hepburn  r.  EUzey,  2  Cranch,  445;  G  Op.  At t. -Gen.,  551.) 
It  owes  its  existence  to  an  absolute  power  delegated  by  the  Constitution 
to  Congress,  and  ail  the  laws  in  force  therein  are  subject  to  the  aathr*-^ 
ity  of  Congress,  and  to  the  general  poliay  of  the  Oovernment.    And 
will  be  shown  hereafter,  that  no  State  can  by  statute,  limit,  control|OK] 
interfere  with,  the  United  States,  or  its  officers,  in  paying  its  debtB  ti 
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the  |>sirtit^8  entitled  thereto  iiiitler  its  laws  aiul  iisa;res,  wliirh  ai*e  tlie 
npreme  law  of  the  laud. 

From  all  this  the  conclusion  must  be  arrived  at,  that  the  L'nited 
States,  in  paying  its  debts,  only  recognizes  the  ailminintrator  appointed 
at  the  domicile  of  the  deceased,  and  the  laws  of  such  domicile  as  to  his 
li^ts. 

5.  This  is  the  authority  which  oomuion-law  principles  reciuire  the 
executive  officers  of  the  United  States  and  the  courts  of  the  Dis- 
trict to  recognize  as  to  claims  against  the  United  States;  and  this 
hw  declares  that  the  situs  of  the  drafts  is  for  all  purpose's  of  adniinis- 
tntion  in  the  State  of  Tennessee,  and  not  in  the  District  of  Columbia. 
Ihns,  in  Kirtland  r.  Uotchkiss  (100  U.  S.,  498),  Harlan,  Justire,  re- 
faring  to  a  debt  due  from  a  person  domiciled  in  one  State  to  a  person 
domiciled  in  another,  said : 

'^That  debt,  although  a  species  of  intangible  property,  may,  for  pur- 
poses of  taxation,  if  not  for  all  others,  \ni  reganled  as  situated  at  the 
imisiHle  of  the  creditor.  •  •  •  The  debt  then  having  its  situs  at  the 
ereditor's  residence,  both  he  and  it  arc,  for  the  pur]M)seH  of  taxation, 
within  the  jurisdiction  of  the  State,"  (Worthington  r.  Sebastian,  25 
Ohio  St.,  1 ;  Cleveland  P.  and  A.  U.  K.  Co.  r.  rennsvlvania,  15  Wall, 
300;  7  Op.  Att.  Oen.,  542.)  And,  in  Wilkins  r.  EUet  (0  Wall,  743),  the 
Bapreme  Court,  in  discussing  the  situs  of  a  <lebt  for  purposen  of  admin- 
istratitmj  says,  that  ^^all  del>ts  follow  the  ])erson,  not  of  the  debtor  in 
nspect  of  the  right  or  property,  but  of  the  creditor  to  ichom  due.^ 

The  itlentical  question,  that  in  itueh  cane  as  this  the  erclusire  right  of 
administnition  invested  in  the  Tennessee  afliiiiiiistrator,  is  determined 
by  the  well-settled  laws  of  England  and  of  the  Tnited  States  cm  the 
antfaority  of  Vaughan  r.  Northiip  (15  IVt.,  0),  and  this  whj)IIy  without 
reference  to  the  sict  of  June  24,  1812. 

In  this  ease,  the  court,  before  making  any  re  I  rn*  nee  to  t  lie  statute, 
gives  the  ground  of  the  decision,  on  general  principles,  independent  of 
fksBtatute^  by  saying: 

"It  has  been  Rnggest<»d  that  •  •  •  the  assets  •  •  •  were  n^rrived  as 
•  debt  due  from  the  (iovernment  at  tht*  Treasury  Department  at  Wash- 
ington, and  so  constituted  loea)  assents  within  this  Distrirt.  We  (*:uinot 
yield  our  assent  to  tlie  eorr<*etness  of  this  argument.  The  debts  dne 
from  the  government  of  the  TnittMl  Statics  liav<*  no  loeality  at  th(>  srat 
of  government.  The  United  Statics,  in  their  sovrn'i;rn  rapiicity,  have 
BO  particular  place  of  domirilf,  but  possess,  in  eontiMnplation  ot"  law.  an 
ubiquity  throughout  tin*  rnion:  and  tin*  driits  due  by  them  art*  imt  to 
betreated  like  the  debts  of  a  private  debtor,  wliieli  <'onstitut<>  IocmI  assets 
in  his  own  domicile.'* 

And  thecjourt,  referring  to  the  claim,  **that  before  the  personal  re]>re- 
Kntative  of  any  deceased  <;reditor,  belonging  to  any  Statt*  in  the  Tnion, 
would  be  entitled  to  reeeiv«»  paynn'nt  fjfany  flebt  «lue  by  the  (lovern- 
Bent,  he  would  be  compellable  to  take  out  letters  of  administration  in 
fliifl  District,''  said,  that  *'^«Hrh  a  tloetrine  has  w/'rrr  yet  be«*n  sanetioned 
tyany  practice  of  the  Government ;  and  would  be  full  of  public  as  well 
asprivate  inconvenience.^     From  this  it  is  clear,  that,  even  before  the  act 
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of  Juue  24,  1812,  was  passed,  the  right  of  domicilmry  legal 
tives  to  re«'eive  payineDt  of  claims  agaiust  the  Qovernment 
settled;  aud,  hence,  this  act  was  Dot  passed  to  confer  any  flodi 

In  Ma<*key  f .  Goxe  (18  How.,  103),  no  principle  affiBcting  this 
was  distinctly  settled.    Payment  to  a  District  administrator 
nized  as  valid ;  but  this  was  because  he  combined  the  aathcHritJi 
of  an  administrator  at  the  domicile  of  the  deceased. 

6.  The  domiciliary  administrators  in  this  case  are  the  rightflil 
ants;  because  the  United  States,  ttfe  debtor,  has  uo  *< locality* ii 
District,  and  is  subject  to  no  local  power  of  the  Diatrict,  nor  to 
local  policy  or  principle  of  law.    The  presence  merely  of  a 
note,  of  a  draft,  or  of  other  evidence  of  debt,  within  a  foreign 
tion  has  never  been  deemed  as  giving  authority  for  ancillary 
tration,  unless  the  debtor  was  in  such  jurisdiction  and  sulgeft  1»  Hi 
troL    This  proposition  seems  so  plain  that  it  does  not  require 
or  argument  to  support  it.    In  confiscation  proceedings,  under 
of  August  6,  1801  (12  Stat.,  319),  and  July  17,  1862  (12  Stat, 
was  held  (Miller  v.  United  States,  11  Wall.,  268),  that  aseixareof 
in  a  railroad  corporation  ^'may  be  made  by  giving  notice  of 
the"  proper  officer  of  the  corporation,  who  may  by  law  be  liable 
service  of  process.    The  cor[)oration  occupies  substantially  the 
of  a  debtor  subject  to  garnishee  process.     In  that  caae  (Jd, 
court,  in  referring  to  the  mode  of  reaching  stocks  and  iMtt,  sa|l| 
^4n  all  cases  where  the  garnishee  is  a  debtor ^  or  where  the 
is  of  stocks,  it  is  effected  by  serving  notice  upon  the  debtor  or 
tion."    (Manso  r.  Almeida,  10  Wheat.,  492;  Suydam  etoLv.B 
14  Pet.,  75;  Owen  v.  Miller,  10  Ohio  St.,  144;  Pennoyer  r.  Nefl; 
S.,  714;  Dratt  case,  1  Lawrence,  Compt.  Dec.,  2d  ed.,  11,  and 
cited;  County  of  Livingston  v.  Darlington,  101  U.  S.,  413.) 

There  are  many  authorities  which  show  that  garnishee  or  tmstiei 
cess  can  only  reach  money  payable  within  the  jurisdiction  and 
by  a  debtor  who  is  personally  served  with  process  within  the 
tion.  (Drake,  Attachment,  5th  ed.,  473-479,  and  cases  collected; 
bill's  case,  1  Saunders,  67,  note  a.;  Day  v.  Paupierre,  7  Dowliog 
Lowndes,  12 ;  s.c,  13  Adolpbus  and  Elles,  N.  S.,  802;  Nye  v. 
Pick.,  263;  Lovejoy  r.  Albee,  33  Maine,  414;  Lawrence  r.  Smithf 
U.,  533;  Miller  and  Son  r.  Hooe  and  Janney,  2  Granch,  C.  G^  6&4 

The  debtor  in  this  ease,  the  United  States,  is  not  domiciled  i 
District  of  Columbia.     (Yaughan    r.  Northup,   15  Pet,  1;  M 
Charleston,  90  U.  S.,  4;W ;  6  Op.  Att.-Gen.,  557.)    The  United 
a  political  (•or]>oration,  exists  on  every  foot  of  territory  within  tint 
covered  by  its  geofrraphical  name;  and  this,  too,  without  retoeM 
State  lines.    It  can  create  debts,  and  pay  them  at  any 
l>eyond,  the  geographical  lH)undaries  of  the  United  States, 
otticers  in  the  discharge  of  duties  intrusted  to  them  by  statute 
amenable  to  the  courts. 
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1^  The  drafts  in  qaeation  are  not  property  ia  the  DiHtrict  of  Columbia, 
Ipr  are  they  in  fact  property  at  all.  (Hurmy  r.  CliaiieMton,  Wl  U.  S., 
I;  Draft  Case,  1  Lawrence,  Ck>iiipt.  Dec.,  2d  ed.,  11 ;  Burbaiiaii  r.  Alex- 
r,  4  How.,  20.)  A  draft  is  not  money;  it  is  merely  the  evidence  of 
Ivfglit  to  demand  or  receive  money.  Tbe  drafts— the  jiaiier  evidences 
ftis  case  are  at  present  in  the  District  of  Columbia,  but  the  ri^ht 
tothe  mon^,  which  they  represent,  exists  in  Tennessee,  under  an  as- 
Upttient  by  operation  of  the  law^of  the  State;  and  sogh  assifi^nnients 
irt  always  been  recognized  in  this  Depaitment.  Hie  money  wliii'h  is 
paid  on  them  is  not  necessarily  in  the  District.  The  debtM  could 
rpaid  as  well  by  drafts  on  the  assistant  treasurer  at  New  York  or  Sun 

It  cannot  be  said  aith  any  decree  of  legal  accnraey  that  the  merr  paper- 
in  qaestion  are  ^*  vendible  and  assignable," and,  therefore,  liuve  a 
as  property  in  the  District  of  Columbia.  The  paptr-dra/tn  are  imt,  in 
illgal  sense,  vendible  or  assignable.   Bouvior  says  that,  the  wonl  **  iiego- 
"  is  a  term  in  mercantile  law,  which  ih  -^applieil  to  a  contract  the 
o/aeium  am  which  is  capable  of  being  traimfemNl  by  indonteniciit.^ 
properly,  which  is  vendible,  is  the  right  to  receire  monry.    This  ri^ht 
have  no  aehial  HhiM.    It  is  in  nubiiniM,  and,  henc4\  the  lair  asHigiiH  to 
mtitMM  at  the  domicile  of  the  owner.    The  ]Hi|)er draftH  have  no  value, 
IM  are  not  projierty.     If  it  could  l>o  true,  that  the  pa]}er  draftti  them- 
illrives  are  property  having  a  ttituM  in  the  DiKtrict,  then  it  wouhi  ne<*cM- 
%wfly  follow,  that,  if  they  should  bo  accidentally  humeri,  the  ])n)]ierty 
wwld  be  destroyed.   Thi8,of  courtH»,  iHabnunl.    The  pii])er-dniftHHre  evi- 
•ieaeesof  rights  to  receive  money.    The  rightH  Hurvive  the  dcHtruction 
il  the  evidences.    (2  Daniel,  Neg.  luHtrH.,  ch.  XLVI,  p.  407,  S4'cs.  HOK 
1IK6.)     But,  if  the  Unite<l  StatcH  as  a  ])olitical  cor|)oration  and  as  a 
debtor  had  a  ^^locality^  in  the  DiHtrict,  as  it  has  not,  and  if  the  dnif'tH 
were  property  in  the  District,  a^  they  an*  not,  vet  the  rights  of  the 
imueiliary  administratorH  to  the  <lniftH  wouhi,  for  sulticient  ivasonM 
;  laein  shown,  remain  nnimpaire<l. 

'  It  may  be  nrged,  that  the  TreaHury  of  the  Tnited  States  is  in  the  Dis- 
'Irietof  Columbia;  that  the  drafts  are  payable  at  the  Tresisury;  and 
Utt  tbe  money  to  make  payment  is  already  there;  and,  hence,  that  the 
tremtury  and  the  money  have  a  sUuh  in  the  District,  to  which  the  ri;rlits 
of  the  District  administrator  attach. 

The  act  of  May  1,  1S82  (22  Stat.,  Private  Laws,  lkS8,  (Wl>),  appnjpri 
and  money  to  pay  the  claims  now  in  (juestion.  The  money  si)  appro- 
Iriated  has  been  carried  by  the  proper  appropriation  warrant  (1  Law- 
Utee,  Compt.  Dec., 2d  e<l.,  App.,  421)  to  the  credit  of  ^*  C'lainis  for  <)uar- 
fersastet's  stores  and  conimisnary supplies,  act  July  4,  1>^M^  (13  Stat., 
M;  Bev.  Stat.,  300  A-B),  on  the  l>ooks  in  the  warrant  <livision  of  the 
fccretary's  olBce,  in  the  office  of  the  First  (;om])tro11en  and  in  the  office 
If  the  Register  of  the  Treasury  (Digest  of  Appn>priations,  188,'i,  pp. 
17o,185,lM).    There  is  no  sum  carried  siiecitically  to  the  ore<iit  of  John 
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J.  Pulliani,  either  in  his  own  right,  or  as  executor;  but,  if  there  were  • 

sum  so  carried  to  his  credit,  it  would  only  be  evidence  that  the  proper 

officers  are  authorized  to  make  payment.    It  is  also  true,  that,  by  see- 

tion  30(i  of  the  Eevised  Statutes,  if  the  drafts  in  question  shall  remaiii 

outstaiidiii<?  and  unpaid  for  three  years,  the  money  appropriated  to  pay 

them  will  be  carried  to  the  credit  of  the  proper  parties,  **  and  into  an 

appropriation  account  to  be   denominated  '  outstanding  liabilities.'^ 

(Rev.  Stat.,  3(W.)    But  it  is  not  at  all  correct  to  say  that  the  money, 

with  which  the  drafts  are  to  be  paid,  is  completely  ^^  segregated^  from 

all  other  money  in  the  Treasury.    Nor  can  it,  in  any  legal  sense,  besaidli 

that  anything  thus  far  done  has  resulted  in  effectually  "  ear-marking' 

the  money  called  for  by  the  drafts  with  the  names  of  it^  true  ownen. 

Thus,  in  Buchanan  r.  Alexander  (4  How.,  20),  it  is  said,  that: — 

"  So  long  as  money  remains  in  the  hands  of  a  disbursing  officer,  it  18 
as  much  the  money  of  the  United  States  as  if  it  had  not  been  drawn  from 
the  Treasury.  Until  paid  over  ♦  •  •  to  the  x>erson  entitled  to  it| 
the  fund  cannot  in  any  legal  sense  be  considered  a  part  of  his  effect»i' 

And  this  must  be  especially  so  in  this  case,  since  the  Treasurer  of  thd 

United  States,  who  is  tiie  disbursing  officer  authorized  to  pay  theaa 

drafts,  has  not ''  drawn  fi  om  the  Treasury  "  the  money  with  which  ttt 

make  payment.     And  it  is  shown  by  authorities  hereafter  presented^ 

that,  until  money  or  other  articles  are  actually  segregated  from  a  generd 

?wa««,  and  either  actually  or  constructively  delivered  to  the  party  who  maj  , 

be  entitled  to  receive  the  same,  no  title  passes  to  him.     In  HukilPs  caae 

(IT)  Clt.  CI.,  5G5),  the  court  said: 

''An  a|)i>r()priation  by  Congress  of  a  given  sum  of  money  for  a  named 
purpose  is  not  a  designation  of  a  particular  pile  of  coin  or  roll  of  notea 
to  be  set  aside  and  held  for  that  purpose  and  to  be  used  for  no  other; 
but  simply  a  legal  authority  to  apply  so  much  of  any  money  in  the 
Treasury  to  the  indicated  object." 

This  sufficiently  answers  the  question,  "why  should  not  the  money 
reiuesented  by  these  drafts  and  set  aside  for  their  payment  be  consid- 
ered local  assets  here  f "  And,  even  if  the  money  were  segregated,  the 
question,  who  is  entitled  to  receive  it,  is  to  be  decided  by  principles 
which  determine  that  the  domiciliary  administrators  are  the  proper 
claimants.  The  location  of  the  Treasury  is,  for  the  reasons  already 
stated,  wholly  immaterial — a  matter  of  no  more  importance  than  the 
location  of  the  Washington  monument.  j 

I  Jut,  as  a  matter  of  law,  the  Treasury  is  not  entirely  in  the  District  } 
of  (^<»lumbia.     The  act  of  July  4,  lH4i>  {'}  Stat.,  385),  provided,  that: 

**  There  shall  be  j)rej)arc(l  and  provided,  within  the  new  TreasaiJ 
buihliujLC  riow  erecting  at  th(»  s(»at  of  (roverumeut,  suit:ible  and  coo- 
venicut  rooms  for  tin*  use  of  tlu»- Treasurer  of  tlu^  United  States,  hi* 
assistants  an<l  clerks:  '.\ud  suni<'icnt  aiul  secure  tire  proof  vaults  »xA 
safes  for  the  kee!>ing  of  the  j)ul»li<'  mom'\s  in  the  jMissrssion  and  untlrt 
the  ininuMJiiite  control  of  tho  s\'\{\  Tica^urtM*:  whi.-h  said  rooms,  vanltti 
and  ^afes,  ar(»  luMfhx  const  itnteil  :Mt<l  (iei^lanMl  t  )l)i',  the  Treasury  of  tll< 
United  States.  Au«l  the  said  Treasurer  of  the  United  States  shall  keep 
ii/I  tit'  p/ihJi(*  mou(\vs  which  shall  come  to  his  liau  \<  in  the  rixusuryCH 
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Jnited  StatoB,  as  hereby  constituted,  antil  the  same  are  drawn 
ifrom  aooording  to  hw." 

e  location  of  the  Treasury  by  this  act  was  deemed  unwise,  and  the 

r  August  13, 1841  (5  Staty  439)^  repeale<l  the  same. 

e  act  of  August  6, 1846  (9  Stat,  59),  adopting  a  different  phrase- 

'  firom  thatof  the  act  of  July  4, 1840,  evidently  with  a  view  t«>  enlarge 

DcatiOD  of  the  Treasury,  and  which  is  carried  into  the  Revised 

iteSy  as  Sec  3591,  piovides  that: 

lie  rooms  provided  in  the  Treasury  building  at  the  seat  of  (lov- 
ent  for  the  use  of  the  Treasurer  of  the  Unittnl  States,  his  aMHist- 
aod  clerks,  and  occupied  i»y  them,  and  the  tire  proof  vuultH  and 
erected  therein  for  the  kei4>ing  of  tin*  ]»uhlie  nioneyH  in  tlie  ]m>s- 
m  and  nnder  the  immediate  contn)!  of  tho  TronHnrtr^  and  MHrhnther 
menit  as  are  provided  an  plaeen  of  deponit  of  the  public  money  ^  hIiuII  l>e 
!reasury  of  the  Unitetl  States." 

is  act  of  August  6, 1840,  locates  the  Treasury,  not  only  *Mn  tlie 
mry  building,"  at  Washington,  but  also  in  '^siiehofhtTaimrtrntMits 
B  provided  as  places  of  deposit  of  the  ]MibIitr  money."'  The  '*  other 
ments"  which  ^'are  provided  sis  phires  of  <l"]N>sit,''  are  at  all  the 
rtant  iK>intsin  the  United  States  (Kov.  Stat..  :(J11,  ;iVJ2, 3.V.C>,  :$598, 
3620,  5153).  See  Rev.  Stat.,  3615,  3«U1.  1  lie  Treasury*  has  ^<an 
lity  throughout  the  Union."  This  gives  to  ivery  doniidliary  ad- 
(trator  the  convenience  of  payment  at  such  )••  int  as  hi*  ma>  desire. 
ere  may  doubtless  be  acts  of  Ccmgress  which,  u  lien  n^forriiig  to  the 
rary  of  the  United  States,  intend  then*by  tin*  rnnisnry  at  Wash- 
n  (Cooke  et  al.  v.  Uniti^d  States,  01  U.  S..  401).  lint,  in  the  gen- 
sense,  the  Treasury  is  not  limited  to  this  place  riiite<l  States  r. 
igs  Bank,  104  U.  S.,  TM). 

May,  1825,  the  circuit  court  of  the  United  States  in  this  District 
dered  this  question  somewhat,  in  reference  to  money  held  in  the 
mry  for  the  payment  of  claims.    The  court  said: 

he  fund  out  of  which  the  claims  are  to  be  paid  are  in  the  Trfiasury  of 
Jnited  States.  Where  is  that  f  The  Treasurer  n^sides  at  Wash- 
n,and  the  heail  of  the  Department;  but  is  the  money  there  ?  Can 
md  be  said  to  l>e  within  the  jurisdietion  of  the  court  ?  We  think 
(Vasse  V.  Comegys,  li  Cranrh,  C.  C,  ."iW.) 

ere  has  been  no  action  taken  in  relation  to  the  drafts  now  in  ques- 
rhich  makes  them  hH*al  assets  in  the  Distri<*t.  It  may  Ih'  adniit- 
hat  the  Treasurer  may  eleet  to  pay  the  drafts  al  the  Treasury 
rtmeut,  and  that^/or  thin  purpose,  the  Treasurer  is  the  (lovern- 
This  leaves  for  answer  only  the  inijniry,  what  is  to  prev<*nt  the 
emment"  "from  consi«lering  the  seat  j»r(iovernnient  a^*  its  habitat 
at  purpose!" 

)  answer  seems  plain  en<ui;^h.  The  (roveriinient  may  do  an  act  at 
en  place,  as,  pay  money  at  the  Treasury  Department,  and  thus 
the  phtce  of  pcr/orminff  the  tu'f ;  hut  this  dors  not  h»eate  a  habitat 
e  Oovernraent.  It  can  have  i'<»  hnhitnt.  The  SupnMm*  Court  has 
and  this,  t4H>,  without  rel'entire  to  tUt*  etfret  ot  any  statute,  that 
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^^  the  United  States  (the  corporate  Government)  in  their  aovereign 
pacity  have  no  particular  place  of  domicile  [or  hoMtatj]  bat  poMea 
contemplation  of  law  an  ubiquity  throughout  the  Union."  (Yaoi^ 
V.  North  up,  15  Pet.,  6.) 

It  is  urged,  that  the  drafts  become  local  assests  in  the  District  by 
election  of  the  Government  to  make  them  payable  at  the  office  of 
Treasurer  here.  To  constitute  them  local  assets  here,  therefore,  it  n 
be  assumed,  that  ^^an  indebtedness  by  the  United  States  may  on 
not  be  local  assets  here  at  the  election  of  the  Qovemment;^  that  ^'it  is 
privilege  of  the  debtor  and  not  of  the  creditor  or  his  legal  repreaentat 
to  determine  the  question^  and  that,  'Mf  the  Government  electjjiMf 
it  [the  indebtedness]  such,  it  becomes  assets  which''  a  courMnthe 
trict  '^can  take  jurisdiction,  over  and  administer."  And  the  inqnii 
presented,  "  What  is  to  prevent  the  Government  from  electing  to  pa; 
debts  in  the  District  only,  and  from  considering  the  seat  of  Ootem\ 
as  its  habitat  for  that  purpose  P 

It  is  a  mistake  to  suppose  that,  when  the  Government  elects  to 
a  debt  at  the  Treasury  Department,  it  thereby  "elects"  to  make  i 
debt  "local  assets"  which  a  court  of  the  District  can  take  jnrisdic 
over  and  atlminister.  (7  Op.  Att.-Gen.,  ^^^  542.)  No  statute  has  g 
any  effect  of  this  kind  to  such  payment.  No  officer  of  the  Govemi 
has  ever  declared  that  such  payment  had  any  such  effect,  nor  has 
officer  ever  been  authorized  to  so  declare.  No  principle  of  the  i 
mon  law  so  declares.  On  the  contrary,  the  universal  rule  of 
common  law  is,  that  the  legal  situs  of  a  debt  follows  the  domicil 
the  creditor,  and  hence  must  necessarily  j)as8  by  operation  of  law  U 
domiciliary  legal  repiesentative.  There  is  a  rule  of  local  common 
which,  for  local  rea80U8,  transfers  the  right  of  action  on  claims  aga 
private  debtors  to  an  ancillary  administrator  at  the  situs  of  the  del 
So,  when  a  non-resident  private  debtor  has  made  a  promise  to 
money  at  a  place  within  a  particular  jurisdiction,  such  money  ma; 
reached  by  garnishee  or  trustee  process,  or  by  creditor's  bill,jpror 
the  debtor  can  be  personally  served  with  process  and  may  lawfuU; 
subjected  thereto.  (Drake,  Attachment,  5th  ed.,  475;  Young  r.  B 
11  Foster,  201.)  But  neither  of  the  last  two  principles  stated  has 
application  to  claims  against  the  United  States;  because,  it  has  no  1 
sifna  as  a  debtor,  the  reason  of  the  local  rule  does  not  apply  to  itsd 
and  neither  local  statutes  (United  States  r.  Bank  of  the  Unitetl  Sto 
5  How.,  397),  nor  local  common  law  applies  to  restrain  or  interfere^ 
the  United  States  in  its  own  voluntary  performance  of  its  duties,  i 
besides,  it  is  not  subject  to  judicial  process.  Numerous  authorities  1 
been  presented  in  support  of  all  these  principles. 

The  theory,  which  locates  a  draft  payable  at  the  Treasury  Dej 

ment  as  local  assets  here,  assumes,  that,  "if  the  Treasurer  chooee  to 

ognize  a  local  administrator  in  this  District  as  a  proper  party  to  rec 

payment  of  a  Government  debt,  \t  seema  to  be  within  his  power  t^ 
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the  Mmmiitioii,  that  the  deciaioii  of  the  Treaenrer  determines 
Mr  the  domieOiary  or  anoillary  admiiiiatrator  shall  receive  pay- 
the  ooorty  which  made  the  decree  in  relation  to  the  drafts  now  in 
iooy  acted  «ther  without  aathorityor  against  the  law;  because 
neasoiw  reftased  to  pay  the  ancillary  administrator.  But,  as  a  mat- 
law,  the  Treasorer  has  no  anthority  to  decide  to  whom  payment 
be  made.  This  is  to  be  determined  bv  the  Fir8t  Comptroller,  who 
Msided  that  the  Tennessee  administratora  should  be  paid.  His 
D  is  one  authorised  by  the  statute,  and  is  conclusive  on  the  Treas* 
nd  on  courts  so  far  as  it  fixes  the  duty  of  the  Treasurer  to  pay  the 
ssee  administrators;  and  there  can  be  no  exercise  of  judicial 
^Dtil  after  such  payment*.  This  decimou,  as  is  said  in  Johnson 
rsley  (13  Wall.,  85),  «^  undoubtcKlly  •  •  •  constitutes  a  ve9ied 
and  it  can  only  be  divested  according  to  law."  The  theory,  that 
alls  imyable  at  the  Treasury  Department  are  assets  for  local  ad- 
ration  here,  assumes,  that  *^the  payment  [to  the  ancillary  admin- 
¥t]  would  be  considered  a  discharge,  and  [that,]  if  so,  the  local 
iatrator  must  be  held  to  have  rightfully  received  it,  and  the  money 
lasets  in  his  hands.''  This  assum[>tion,  without  any  authority  of 
» support  it,  is  the  very  i>oiut  to  be  decided.  So  far  as  the  cane  of 
08  V.  Ellett  (9  Wall.,  740)  can  in  any  way  aiTect  this  question,  it 
rts  the  validity  of  a  payment  to  the  donii(*iliary  and  not  to  the 
iry  administrator.  Payment  to  tin*  ancillary  adminiHtrator  will 
)  a  discharge  of  the  liability  of  the  I;  nitod  Staten  an  against  the 
iliary  administrator,  unless  some  law  makes  it  so,  and  none  does. 
theory,  that  the  drafts  are  local  aMs<*ts  in  the  District,  assumes, 
*the  bill  of  the  Government  •  •  •  is  governe<i  by  the  same 
as  that  of  an  individual.  The  Unite<l  States  r.  Hank  of  Metro- 
Id  Pet.,  377."  For  certain  purposes  this  is  so.  Hut  no  court  has 
leld,  that,  for  the  purpose  now  under  consideration,  'Hhe  bill  of 
[>vemment  *  *  *  is  governed  by  the  same  rules  as  that  of  an 
duaL''  On  the  contrary,  the  SupriMue  (.-ourt  hss  settled  a  prin- 
which,  as  applied  in  this  ease,  <letermines  that  the  Maryland  ad- 
ration  statute  and  the  lo<*al  eommon  law  of  the  District  do  not 
to  the  drafts  in  question  or  to  the  fund  on  which  they  are  drawn. 
in  The  United  States  r.  The  Hank  of  the  Tnited  States  (5  How., 
t appeared:  That  the  Maryland  statute  of  1785  (1  Doi*sey*s  Laws 
L,  Part  I,  ch.  38,  page  197)  provided,  ^*tliat  uimn  all  bills  of  ex- 
e  hereafter  drawn  in  this  State  on  any  ]N»rKon,  (!ori>oration,  com- 
or  society,  in  any  foreign  country,  and  regularly  ]»rotested,  the 
or  holder  of  such  bill,  or  the  person  or  persons,  company,  society, 
poration,  entitle<l  to  the  same,  shall  have  a  right  to  n*<'eive  and  re- 
•  •  •  fifteen  per  cent,  damages'';  that  a  **  draft  was  drawn  by 
ovemment(the  United  States)  on  another  (France),  and  of  neces- 
Mompanied  by  other  do<;uments  " ;  and  that  the  draft  was  pro- 
tor  non-payment;  An^  tbe  qaestion  was,  whether  the  Ui\\teA 
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States  was  liable  for  the  statatory  damages.    The  coart  decided 

was  not,  and  said : 

"  It  follows,  •  •  •,  from  the  character  of  the  drawer  a 
drawee,  and  the  nature  of  the  fund  drawn  upon,  that  this  transactio 
not  be  governed  by  the  commercial  law;  much  less  by  astatuteof 
land,  which  happened  to  be  in  force  in  the  District  of  Columbia 
the  draft  was  drawn.  ♦  ,  ♦  ♦  The  commercial  law  ♦  •  • 
opinion  could  not  he  made  to  apply  to  the  subject-matter  of  drawii 
in  any  form  of  instrument  founded  on  the  subject-matter.  ♦  • 
bill  of  exchange  in  form  drawn  by  one  government  on  another  • 
is  not  and  cannot  be  governed  by  the  law  merchant.^ 

This  case  only  asserts  a  principle  annouiiced  in  many  cases,  vi 
the  United  States  is  not  controlled  nor  aftected  in  any  way  by  Sta 
utes  or  common  law  in  paying  its  debts  or  in  carrying  on  ani 
operations,  except  as  it  chooses  to  adopt  such  statutes  or  commi 
{Railway  Co.  v.  Whitton's  Administrator,  13  Wall.,  270.)  And 
been  held  that  the  practice  of  the  executive  departments  is  rega 
determining  the  liability  of  the  United  States  (8  Op.  Att.  G 
The  practice  of  the  executive  departments  has  been,  to  pay  cla 
decedents  to  the  domiciliary  legal  representative. 

Why  does  the  local  law  of  the  District  apply  to  these  draft 
the  law  merchant  does  not!  What  principles  so  exclude  one  a 
the  other? 

The  theory,  that  the  drafts  are  local  assets  in  the  District,  as 

that,  ''  the  cause  of  action  is  here  only."    The  cause  of  action 

Mus.    If  a  debtor  promise  to  pay  a  bill  at  a  given  place  and  fai 

so,  he  is  liable  to  an  action  wherever  he  can  be  found  and  serve 

process.    Thus,  it  is  said: 

*'The  present  locality  of  actions  is  founded  in  some  cases  on  co 
law  principles,  and  in  others  on  positive  enactments  of  statu! 
•  •  •  Personal  actions,  that  is  to  say,  actions  which  seek  ii 
more  than  the  recovery  of  money  »  ♦  •^  are  in  most  case 
sitory^  whether  they  sound  in  tort  or  in  contract:  Because  act 
this  class  are,  in  most  instances,  founded  on  the  violation  oj 
which  in  contemplation  of  law  have  no  locality.''^  (Gould,  Pic 
ch.  3,  sees.  105,  112.) 

The  theory  that  the  drafts  are  local  assets  here,  assumes  that  i 

ment  can  be  made  unless  the  drafts  are  produced — that  "  withou 

the  money  cannot  be  drawn."    This  is  a  grave  eiTor.     If  this  w< 

the  destruction  of  the  drafts,  as  already  stated,  would  annihih 

right  to  payment.     But,  as  has  been  shown,  the  right  to  payment 

lost  when  the  drafts  are  destroyed,     if  they  are  inii)roperly  withl 

a  person  iiaving  no  right  to  them,  as  in  this  case,  the  rightful 

ants,  the  Tennessee  administrators,  are  entitled  to  demand  and  i 

payments  of  the  debts  due  to  them,  of  which  these  drafts  are 

evidences.     (Di  Cesnola's  case,  2  Lawrence,  Compt.  Dec,  2d  ed 

A  draft  is  evidence  of  indebtedness.     (Mclvnight's  case,  13  Ct.  C 

s.  c,  OS  U,  S.,  179.)     It  is  evidence  of  an  *' account  stated^  (H 

Thowpsnu,  1   r>lack,  SO),  auA  nv\\\  ^^uw^nV  v\^s\\a\v^?;\\.  ^VV  F.uv;. 
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Bq.,  421;  Dsivis  r.  Georgntoirii  Hridpre  Co.,  1  ('ranHi,<'.  (\,  117).  The 
payee  iu  a  draft  may  *^  maintain  an  action  ii]M)n  it  if  it  were  lost,  or  if 
the  debtor  had  paid  it  upon  a  for;;(Ml  inilorsfiiu'iit.  thoii;;h  it  nii;rht  n(*V(*r 
have  come  to  hisatrtual  custody**  (iSutValo  Havou  M,  K.  <'().-s<'as(%  ll>('t. 
CL,  246).  The  recovery,  however,  i.n  upon  the  <iri;!inal  ri<;ht,or  raiixeof 
wetion.  The  draft  is  merely  evidence  of  tin*  M;^'ht.  and  not  the  ri^ht 
itm-lf. 

In  every  view  of  this  ease,  then*  serni*^  to  l>r  no  le^al  prineijile  on 
vhieh  it  can  1k^  saitl  that,  '*the  ease  stands  a^  if  an  administrator  ap- 
pointeil  hen*  were  suin^a  rrsitlfnt  drhfitnwx  liis  priiriii>sfiiv  nt»!«»  payable 
bere.  and  the  latter  were  makin;;  th(>  d(*f('nst>  tliat  then*  is  an  adniinis- 
trJtorat  the  doniit-ile  of  the  diM'easrd,  whirh.  and  n1i\  i«Mi>Iv,  is  no  bar 
JO  the  ai'tioM."*  The  f'nited  States  is  nttt  a  yrftiflmt  tlrhfitr  iwrr :  the  NhmI 
iDcillary  aiiiuinistrator  trannot  sue  the  f'nited  States,  iM-eause  it  eaniiot  < 
be  9ue<K  and  beeanse  he  has  no  ri^^iit  of  art  ion;  ami  the  I'liiteil  States 
4  ready  to  pay  the  pn>per  elaimants.  as  di'terrniried  b\  the  executive 
officers  authorized  to<l(M*ide  that  (jMi'stion.  as  it  has  brrn  derided  in  ae- 
sonlan^'e  with  the  reeo^^nized  doetririe  of  the  rmiit  of  riaitiis  ami  the 
[>riciire  of  the  ext^'Utive  d(*partnH*nts.  it  si'rms  inen-dlble,  that  the 
AW  has  ;jiven  to  anv  exi*entivi'  olliei'r  th«*  aiithoritv  to  fix  the  locality 
if  debts  by  locatiii;;  the  |»laee  of  payment  hen*,  or  in  New  Vork,  or  in 
fan  Franeis<;o.  T«>  so  hold  is  to  say  that,  riirlit-.  an*  iMit  lixed  by  hiw. 
but  by  oMcial  diHcretimi^  wliieb  Dpens  w  jde  thednoi  lor  favoritism,  fraud, 
mil  eorruption.  If  it  Iu*  true  tliat.  an  attorney  )ii-osrentin;^  a  <'htini 
ijraiiist  the  United  States  in  this  Di'itriet  ran.  thion;:li  favoiitism  or 
Jthf-rwise,  seenre  a  locality  for  a  tlebt  of  the  ^ioxeinment.  by  pnicnrin;; 
lilraft  p.iyable  here,  and  can,  by  a  cretlitoi's  bill  or  by  nt'iminnmt  nv 
by  Ixith  combined,  compel  payment  to  a  cn-ditor  of  tin*  claimant  here, 
then  claimants  will  be  thereby  admonislu'il  that  liicir  inteicsts  will  re- 
qnire  their  claims  to  Ix*  prosecuted  by  attorne\sel>e\\liere,and  no  rimre 
effectual  mode  can  be  di*vised  of  drivin;^  busines>  awav  from  local  at- 
tonieys  here.  The  tlrafts  in  cpu*stion  are  m»t  local  assets  in  this  Dis- 
trirt  for  purposes  of  administrati(»n.* 

Il  is  fvitlfiit  rh.'ir  Cori^rt-S":  xIiihiIiI  nKiki*  iiom-  pit>\  i-^ii'M  )»\  ^l.il  iit«*  tnr  l  lii>  iiiliniiii'i- 
lrsTiiiri  (»f  m.iDi'V  ilur  fiiiiii  tIw  I  :iir«"il  ST.iri-H  III  t In- i—'.il'- nl  !"'•»• '-n  i!i-i  •■i!fnt'«.  Tin" 
wnlilnr"*  in  rln*  t*iiiri*i|  S'a'ri  nl*  •.;irli  «li-ii'i|i  iit^  n-.-  Iiy  i!ir»  i  -j  il  i'Hi  il  l.iw  i-iit  ii  lf«|  lo 
•fc'ilUry  :i  li:i:rij"*t  r;iriii:i  ip-n-  to '^••rriri-  r|i»-  iiuvnu-n!  •»!'  f  Ip-ii  i  ■.imm"  .iiiil  tn  liinit  ihr 
Miri''Hri»  1  111-  N»ri*ii;il  ilii'iii'"lli"ir>  !•■  j:il  :  ■■pi'i-'-iiif  tf  i  v«-»..  II  tl-l«  .I'l  -» I  i-^f.  .\  \.:\\\  I  rlM**, 
*^'"i.»t.  I»  -1^  ,  '2*7.  '»■•-.  .iM  I  :i-»  •-.  I'j."  I.  ■  I'!  I-  III  ■  il  i-.-  -  Ii-if  «.%  r  'i  ■!  I  II  ■  i-\i  III-.!  vi- 
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7.  This  is  the  law  sanctioned  by  judicial  usage.  For  ten  years,  siDct 
repeal  of  section  11  of  the  act  of  June  24, 1812  (2  Stat.,  758),  which  i 
to  executors  and  administrators  appointed  in  any  State  the  right  h 
in  the  courts  of  the  District  of  Columbia,  the  uniform  practice  ol 
Court  of  Claims  has  been,  to  recognize  the  right  of  executors  anc 
ministrators  appointed  at  the  domicile  of  the  deceased,  as  well  as  1 
appointed  in  this  District,  to  maintain  suit^  against  the  United  S 
as  fully  as  when  said  section  11  was  in  force;  and  this  practice  has 
unquestioned  in  that  court  and  in  the  Supreme  Court.  (Walker't 
ecutor's  case,  12  Ct.  CL,  408;  Hamuer's  case,  13  /(i.,  7;  Mrs.  Me 
case,  13  Id,^  71;  Mrs.  Campbell's  case,  13  Je?.,  108;  Tice's  case,  IJ 
112 ;  Taylor's  case,  13  Id.,  395 ;  McPherson's  case,  13  Jd.,  543 ;  D 
States  17.  Taylor,  104  U.S.,  216;  Johnson's  case,  14  CtCl.,  276;  Fen 
case,  14  7e?.,  247;  Murphy  and  O'Neil's  case,  14  Id.y  537 ;  Peck's  ca 
Jd.,  364;  Brown's  case,  15  Id.,  392;  Hart's  case,  15  Id.,  424 ;  s.  c,  1 
459;  Burdett'scase,  15  Je?.,  466;  Mrs.  Thomas's  case,  15  W.,  335;  B 
case,  16  Id.,  289 ;  Ensign  Broadus's  case,  16  Id.,  415 ;  Sherburne's 
16  id.,  491 ;  Hall's  case,  17  Id.,  39;  Donnelly's  case,  17  Id.,  105  ;  ] 
gan's  case,  17  Id,,  155,  283 ;  Green's  case,  17  Id.,  174.) 

It  is  thus  apparent  that  the  act  of  June  24,  1812,  has  not 
regarded  as  material  to  give  to  such  executors  and  administratoi 
authority  to  collect  claims  against  the  United  States  in  this  Dif 
whether  such  claims  were  payable  at  the  Treasury  by  draft  or  in  m 
The  jurisdiction  of  the  Court  of  Claims,  like  that  of  executive  ofl 
is  given  by  statute,  and  is  in  no  way  affected  as  to  the  proper  pari 
an  action  or  otherwise,  by  any  merely  local  rule  of  law.  (Thompj 
Kailroad  Companies,  6  Wall.,  134.)  Congress  might  require  this 
to  hold  sessions  in  each  of  the  several  judicial  circuits  of  the  U 
States,  and  to  pass  upon  the  rights  of  claimants  residing  thi 
(Rev.  Stat.,  604.)  If  a  court  were  held  at  Boston,  to  hear  easels  i 
half  of  claimants  residing  in  the  several  States  composing  the  cin 
Bhode  Island,  Massachusetts,  New  Hampshire,  and  Maine — the  • 
ciliary  administrator  appointed  in  each  State  could  sue  in  the  coi 
held.  If  the  Massachusetts  domiciliary  administrator  could  sue- 
not  a  domiciliary  administrator  appointed  in  Maine  ?    Neither  any  st 

all  such  cases,  and  thus  protect  all  crt^ditors  in  the  United  States  equally.  Del 
from  the  United  States  to  the  estates  of  foreign  decedents  constitute  assets  hav 
State  aiias  but  ''an  ubiquity  throughout  the  United  States.''  Congress,  eri<i 
should  provide  by  statute  for  the  administration  of  these  assets  for  the  equal  I 
of  all  creditors  in  the  United  States.  In  the  absence  of  such  statute  executi^ 
cers  charged  with  the  duty  of  paying  such  debts  of  the  United  States  would,  ob 
ciples  of  international  law,  have  a  right  to  secure  equally  all  creditors  in  the  I 
States  of  such  decedent.  The  mode  of  doing  this  is  not  defined  by  any  welln 
usage.  As  such  debts  have  a  hUus  all  over  the  United  States,  it  would  seem  p 
in  the  absence  of  any  act  of  Congress  on  the  subject,  to  permit  administration  in 
State  having  creditors  therein,  to  re<iuire  their  debts  to  be  ascertaine<ly  to  pay 
respective  administrators  8um«i  avif&ciout  to  meet  all  liabilities,  or  pro  rata  in  « 
it  deficieucy,  and  to  remit  any  8ur\>\v\!^  to  Ui^^fotftX^iv  (VQv^v<^\\\^T^\^i^^^^tQs«nti 
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loy  rale  of  reason  or  law  has  iiiterpoiied  any  barrier  to  snch  soi t •  On 
ftteantmry,  the  statute  fn%*es  to  the  court  jiiri8dictioii  of  <*all  claims'' 
:Wtbe  daases  therein  specified.  (Bev.  Stat.,  1059.)  This  means  the 
llriu  of  parties,  whoever  and  wherever  they  may  be,  without  reference 
li  die  idaoe  where  the  court  is  held.  If  the  statute  should  authorize 
teeoort  to  hold  sessions  in  the  several  judicial  drcuits  and  toa<Uoum 
bsi  place  to  place  in  a  circuit,  would  a  domiciliary  administrator  ap- 
pnted  in  Massachusetts,  who  commenced  an  action  while  the  court 
m  sitting  there,  lose  his  right  to  prosecute  when  the  court  adjourned 
ti  session  to  some  point  in  Maine  f  Clearly  not.  He  could  not  be  sup- 
hnted  by  an  ancillary  administrator  ap|)ointed  in  Maine,  because  the 
lil^t  of  action,  having  attached  with  the  oriKinal  action,  could  not, 
nept  by  **  dne  process  of  law,''  be  divested. 

Ihe  Court  of  Claims  and  accounting  officers  recognise  the  existence^ 
wimr  the  laws  of  the  United  States^  of  claims  against  the  United  States 
ft  flrnn:  of  claimants,  wherever  they  may  respectively  reside  in  the  sev- 
nl  States  or  elsewhere.  They  recognize  the  right  of  each  State,  in  the 
bssnce  of  any  law  of  Congress  on  the  subject,  to  determine  the  sue* 
anon  to  estates,  that  is,  to  declare  who  shall  be  the  legal  representa- 
be  of  a  decedent  who,  at  his  decease,  was  a  citizen  doniiciled  in  such 

Ihe  act  of  September  24, 1780  (1  Stat.,  92,  seci.  :i4),  as  earned  into  the 
Esrised  Statutes,  provides,  as  follows : 

'^Sko.  721.  The  laws  of  the  several  Stiites,  except  where  the  Const!- 
tuion,  treaties,  or  statutes  of  the  Unite<l  States  otherwise  require  or 
nrride,  shall  be  regarded  as  rules  of  decision  iu  trials  at  common  law, 
■  the  courts  of  the  Unite<l  States,  in  cases  where  they  apply."* 

Ihe  local  rule  of  common  law,  which,  in  each  State,  gives  a  right  of 
iBtton  in  favor  of  ancillary  administrators,  is  recognized  by  the  circuit 
ttd district  courts  of  the  United  Stales,  as  are  other  local  rules,  <<  is  eases 
nUre  ikeg  ajpply^  This  local  rule  as  to  ancillary  administrators  applies 
Wtween  private  persons.  But  the  above  section  of  the  Revised  Statutes 
jbsi  not  apply  it  to  the  United  States  as  a  debtor,  because  said  section 
Imi  not,  in  express  terms  or  by  necessary  inference,  include  the  United 
lUes,  and,  hence,  does  not  apply  to  it.    As  to  such  debtor,  the  rule  of 

*Biowii  V.  Van  Bnsm,  3  Dall.,  344;  Robinwm  r.  CaiupMI,  3  Wli.,  212;  Cohens  v. 

ftjpaift,  6  Id.f  964;  Waym»n  r.  Southanl,  10  Id,,  1 ;  Qrceii  r.  NeaKH  Leweo,  6  Pet., 

fe;  Bo«  V.  DnTall,  13  M.,  45;  Swift  r.  Tynon,  16  Id.,  I ;  Lane  p.  Vick,  3  How.,  464 ; 

Wnrv.  Borden, 7  /d.,  1;  Williaiimoii  r.  Berry.  H  Id,,  4%;  Van  RanHHelaer  v.  Kearney, 

QO.,  997;  U.  8.  v.  Reid,  12  Id.,  361 ;  NeveM  r.  Srott.  13  Id,,  268;  Cam»ll  r.  Carroll'H 

bms,  16/«i.,275;  Morgan  r.  CurUneous,  20  Id.,  1 :  FVnn  r.  Holme,  21  Id.,  481;  Jeter 

^B0witt.  92  /€L,  352;  Suydam  r.  WiUiamnon,  24  Id.,  427;  Sht-irbiirn  r.  Cordova,  24 

^493;  Hanasnechtr.  Claypool,  I  BI..  431;  JefTenton  Brancli  Bank  r.  Skelly,  1  Id., 

tk;  Conway  v.  Taylor's  Executor,  1  Id.,  00*3 ;  Cliirafro  r.  RobbinH,  2  Id.,  41H;  I^ftlnK- 

NDfi  Wamn,9/i.,Se9;  Bridge  Proprietore r.  HobokcnCom.,  1  Wall.,  145;  G«^lpcko 

tDBbttqnOy  1  Id.,  175;  Christie  «.  Pridgeon,  4  Id.,  203;  Mitchell  v.  Biiriington,  4  Id., 

H;  EwiDC  s.  City  of  St.  Lonis,  5  Id.,  419;  Nichols  r.  Levi,  5  Id..  4\Vi ;  De\inaa  v.  \ti- 

Com.,  14  Id,,  ear,  8;  Boyce  r.  Tuhb.  IS  Id.,  CM. 
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national  executive  and  judicial  common  law  applies — ander  which  tte 
Court  of  Claims  and  executive  officers  recognize  the  rights  of  dooifll* 
iary  legal  representatives  as  they  exist  in  the  State  from  which  ndi 
representatives  derive  their  authority.    No  other  role  \&  practicibli  ' 
A  case  might  arise,  in  which  a  domiciliary  administrator  in  one  Statti|  i 
and  ancillary  administrators  in  each  of  three  or  more  other  States,  had 
been  appointed  on  the  same  day.    Which  one  of  these  could  the  Ooiiit| 
of  Claims  or  executive  officers  recognize  for  the  purpose  of  paying  M 
claim  against  the  United  States  f    Under  like  conditions,  what  shodi; 
be  done,  if  the  only  property  were  a  small  claim  against  the  United  Stotii; 
which  by  the  law  of  the  domicile  ought  to  pass  to  the  widow  of  the  ^ 
ceased  f    Should  one  of  the  ancillary  administrators  collect  that  f   I| 
snch  case,  with  a  Treasury  draft  payable  in  this  District,  would  a  Dto^ 
trict  ancillary  administrator  exclude  the  widow  from  her  rights  f 

In  accordance  with  national  executive  and  jndicial  common  law,  ai 
settled,  the  statutes  giving  jurisdiction  to  the  Court  of  Claims,  and  thl 
rules  of  the  court,  all  recognize  the  rights  of  domiciliary  legal  rep: 
tives.  Thus,  the  Court  of  Claims  has  jurisdiction  of  certain  claims, 
sented  to  either  House  of  Congress  by  petitions  of  claimants,  and 
ferred  by  resolution  of  such  House  to  the  court  (Rev.  Stat.,  1069): 
claims  must  frequently  arise  on  the  petitions  of  domiciliary  ezecai 
and  administrators :  The  same  may  be  said  of  claims  referred  to 
court  by  the  head  of  an  executive  department  (Rev.  Stat,  1063), 
of  every  claim  of  which  the  court  has  jurisdiction:  The  court 
*<  power  to  establish  rule^  for  its  Government  and  for  the  regalation 
practice  therein"  (Rev.  Stat,  1070):  Among  the  rules  of  the  court 
these,  which  evidently  recognize  domiciliary  legal  representatives:        i 

'<  If  the  claimant  be  an  executor,  administrator,  guardian,  or  other  np«i 
resentative,  appointed  by  a  judicial  tribunal,  a  duly  authenticated  cow 
of  the  record  of  the  appointment  must  be  filed  with  the  petition  at  vIm 
commencement  of  the  action.''  " 

<<If  the  claimant  die  pending  the  suit,  his  death  may  be  suggested  Oft>' 
the  record,  and  his  proper  representative  may,  on  motion,  and  on  flliot^: 
a  duly  authenticated  copy  of  the  record  of  his  appointment  as  ezecatpr 
or  administrator,  be  admitted  to  prosecute  the  suit" 

The  right  of  a  domiciliary  legal  representative  to  receive  paymeati 
of  claims  against  the  United  States  and  even  against  foreign  govenh 
ments,  has  often  been  recognized  (3  Williams,  Executors,  6  Am.  Bdi^ 
[1656],  1754,  b]  Foster  t\  Fifield,  20  Pick.,  67;  Thurston  v.  Doane,!? 
Maine,  70 ;  De  Yalengin  r.  Duffy,  14  Pet,  282 ;  Rogers  v.  Hosack,  li 
Wend.,  319;  Thurston  r.  Lowder,  40  Maine,  197). 

Congress  has  recognized  the  authority  of  guardians,  appointed  at  tte 
domicile  of  minors,  to  receive  payments  of  such  pensions  due  tosnok 
minors,  by  providing  as  follows  : 

"  Every  guardian  having  the  charge  and  custody  of  the  pension  of  Mi 
ward  who  embezzles  the  same  in  violation  of  his  trust,  or  fhkudak&Qf' 
converts  the  same  to  his  own  use^  shall  be  punished  by  fine  not  ezoeefr 
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kg  two  thousand  doUarH  or  iinpriHonment  at  lianl  labiir  for  a  tiTiii  not 
meediug  five  yeara^or  both*^  (lit* v.  Stat.,  478.'{). 

TbeSapriMne  Court  lia.s  dtN^lanMl  that  this  proviMion  is  valid  under 
tke Constitution,  and  has  applied  its  iwual  sanetiou  a^aiinst  a  doniieiliary 
guardian  (Enited  States  r.  Ifall,  m  U.  S.,  ;I43). 

Tbis  section  of  the  Revised  Statutes  does  not  ^ive  powers  to  donji- 
Biliaiy  guardians,  but  it  reeo|;:ni7.es,  iis  scuttled  exe<*utive  (UHnniou  hiw, 
Qiat  the  proper  officers  of  the  (joverninent  may  pay  sucli  i^uanlianSi 
Hid  that  ancillary  guardianship  is  wholly  uune<*essary  and  without  ef- 
SBCt  as  to  money  due  from  the  Unite<l  States.  Yet,  the  powers  of  ^uanl- 
ans  are,  for  all  purposes  of  control  over  taii^il)le  property  and  of  col- 
ceting  money  due  from  private  debtors,  as  local  as  those  of  executors  and 
idministrators.  (Rorer,  Inter-State  Law,  2G0;  WiNxlworth  r.  Spring,  4 
Ulen,  321;  Maxwell  v.  Campbell,  45  Ind.,  300.) 

Here,  then,  the  principle  is  settle<l  that  <iomieiliary  legal  representa- 
iTes  and  guardians  are  recognizee!  for  all  purposes  in  their  dealings 
nth  the  United  States,  and  this,  too,  on  principles  of  extM'utive  and 
ladicial  common  lawj  since  tliere  is  no  statute  on  tlie  subject.  The  iict 
if  June  24, 1812,  did  not  apply  to  gimnliaiis.  A  rule  of  law  which 
vonld  permit  ancillary  administrators  and  local  guanlians  at  Wasliing- 
km  to  collect  pensions  as  against  domiciliary  legal  repres<Mitatives  and 
{uardians  would  l>e  most  ruinous  and  inconvenient.  No  such  practice 
has  ever  found  any  sanctitm.  The  United  States,  liy  ininiciiiorial  nssige 
in  paying  its  debts,  has  n*eognized  the  authority  of  d<»nii(*i1iary  guard- 
ians (Infant's  ease,  2  Lawrence,  <\)inpt.,  Dec,  IM  ed.,  1*7). 

The  act  of  July  29,  ISiO  (1)  Stat.,  41),  'Mn  relation  to  tlie  pavtncnt  of 
daims,^  recognize/i  as  setrled  law  the  right  of  domiciliary  legal  rcpre- 
■entatives  to  receive  payim^nt.     It  declares  ''that  whenever  a  claim  on 

theUnite^l  States    •     •     •     shall  hereafter  have  been  allowiMl  l)v  a 

« 

nsolntion  or  act  of  Congn»ss  •  •  •  the  money  shall  not,  nor  shall 
iDy  part  thereof,  be  paid,  to  any  pers(»ii  or  persons  other  than  the  claim- 
iBtor  claimants,  hiM  or  thrir  vxvcntor  or  rxvcntorn.  inhniuistratttr  or  ad- 
•inw/ra^orx,"  &<r.  The  marginal  reference  to  section  .'UTT  of  the  Ke- 
Tise<1  Statutes  refers  to  this  act  as  one  tlier«*iii  incorporated,  an<l  thereby 
lids  its  e/jnstmction.  (See  Hailey  et  at.  r.  Tniti'd  Stales,  Siipienu^ 
Coart  U.  S.,  Octolwr  term,  lss,'5.) 

The  executors  and  administrators  n»ferr4*(l  to  in  this  statute  are  evi- 
dently those  appointed  at  the  <loini4*ile  of  the  ilecrdent.  The  statute 
VM  passe<l  in  view  of  the  executive  usage  to  makt*  payments  to  such 
domieiliarv  exe«*utors  and  administrators. 

The  Supreme  <'ourt  has  recognized  the  authority  of  a  donwciliary 
ttecntor  to  receive  from  the  Tnited  States  pensjous  due  to  the  estate 
Ofhis  testator  (Walton  r.('otton,  1!»  llow.,  :J."i;;  rnittd  States  r.  Hall, 
Br.  S.,  3.i7;  Fogg  r.  Perkins,  U)  N.  II.,  lt)l). 

In  Noonan  r.  Lee  (2  Black,  r>tM>),  on  ai»i>eal  in  the  Supreme  <'ourt  from 
tte  circuit  court  in  Wi.sconsin,  a  dominliart/  ;idministrator  ;\\>po\uVed  \\\ 
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another  State  was  made  a  defendaut  in  place  of  Lee,  who  died  peodi 
the  appeal,  and  a  decree  aflftrmed  in  his  favor.  The  coart  at  a  sah 
quent  term  refused  to  disturb  the  decree  (Noonan  r.  Bradley,  9  Wa 
121;  Noonan  v.  Bradley,  12  Wall.,  400). 

In  Milnor  et  al.  v,  Metz  (16  Pet.,  221),  the  coUrt  decreed,  that  t 
assignee  in  proceedings  under  'the  Pennsylvania  insolvent  act  con 
maintain  an  action  in  the  Circuit  Court  of  the  United  States  for  t 
county  of  Washington,  in  the  District  of  Columbia,  to  assert  his  eq 
table  lights  in  a  claim  held  by  the  insolvent  assignor  against  the  Unit 
States.  This  seems  to  rejrard  a  debt  due  from  the  United  States  as 
no  sense  local  assets  (Goo<lman  t?.  Niblack,  102  U.  S.,  556). 

The  assignee  of  an  insolvent  has  no  legal  right  to  assets  beyond  1 
limits  of  the  State  in  which  he  is  appointed,  '^  as  against  a  creditor 
the  •  •  •  insolvent,  who  resides  where  such  property  is  sitoat 
and  who  interiK)se8  or  asserts  his  claim  against  such  property  by 
tachment  or  other  legal  proceedings^  (Rorer,  Inter-State  Law,  138). 

Here,  the  authority  of  a  domiciliary  assignee  is  denied  as  to  privi 
assets  on  grounds  of  policy  and  power — the  policy  of  preferring  lo 
creditors,  and  the  power  of  local  courts  to  enforce  such  policy  by 
tachment  or  garnishment.  But,  as  already  shown,  the  United  Sta 
cannot  recognize  any  such  policy,  and  no  local  court  can  exercise  jm 
diction  to  compel  the  Government  to  make  payment. 

8.  There  is  another  reason  which  is  conclusive  in  favor  of  the  • 
elusive  right  of  the  Tennessee  administrators.  The  right  to  paymi 
of  a  claim  against  the  United  States  exists  under  the  laws  of  \ 
United  States.  It  is  independent  of  any  State.  No  State  can  regoli 
the  mode  of  its  payment  or  interfere  with  the  officers  in  determining 
whom  payment  shall  be  made.  The  common-law  rule,  adopted  by  1 
States  for  their  own  local  purposes,  that  an  administrator  appointed 
one  State  cannot  maintain  an  action  in  the  courts  of  another  State 
founded  on  another  common-law  rule,  that  statutes  and  other  laws  g 
erally  have  no  extra-territorial  operation.     Hence,  it  is  said  that: 

"  The  rights,  powers,  and  duties  of  administrators  of  deceased  p 
sons  are  co-extensive  only  in  a  territorial  point  of  view  with  the  t 
ritorial  boundaries  of  the  State  in  which  their  letters  testamentaryi 
letters  of  administration,  are  obtained ;  they  do  not,  in  law,  ezta 
beyond  such  jurisdiction,  or  into  that  of  any  other  State  or  States, 
virtue  of  their  own  force,  or  in  virtue  of  the  force  or  power  of  the  Gh 
ernment  or  laws,  from  which  such  letters  emanate.  They  do  not  coid 
without  more,  a  right  or  title  to  property,  although  it  be  of  a  pencM 
or  movable  nature;  nor  right  of  i)roperty  or  control  of  any  interei 
or  debts,  or  clioses  in  action,  so  situated  within  other  States,  or  poi 
to  release,  transfer,  or  discharge  the  same ;  nor  right  to  institato  i 
maintain  in  their  official  or  fiduciary  capacity  any  action  or  suit  in  1 
courts  of  another  State  or  States,  than  the  one  where  such  letters  i 
granted ;  and,  therefore,  no  such  powers  or  authority  can  be  exeroii 
by  such  administrators  outside  of  the  local  jurisdiction  of  the  St 
from  which  their  powers  are  obtained,  or  over  property  or  rights  si 
ated  outside  of  such  local  jumdicUow,  \>^  m^T^ force  of  their  reaped 
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ffiginal  letters  or  ^rant,  but  can  only  be  exeroiMnd  and  onfon'iMl  by 
Ann  in  such  other  State,  by  virtue  of  authority  of  law  «'xiKtinj;  in  Much 
other  State  or  Stato?<,  if  such  hiw  there  l>e,  periiiittiii^r  th(M*xerrisi^  of 
neh  powers  and  conferring;  such  ri^^htM  upun  the  adniiiiistrat«)rN  of 
other  .States.'*    (Korer,  Inter-State  Law,  25().) 

Substantially,  the  same  common  law  rule  applies  to  corporatiouN 
Rvated  under  State  laws.  Thus,  it  in  said,  of  such  corporation,  that 
'the  corporation,  being:  a  mere  creation  of  local  law,  can  have  no  h';:al 
xisteoce  beyond  the  Iimit44  of  the  soverei;;iity  where  created*^  (Paul 
.The  Commonwealth  of  Virginia,  8  Wall.,  181;  Hank  of  Augusta  r. 
iarie,  13  Pet.,  519).  And  though  the  States  {generally,  on  ^nuinds  of 
Mu/jf,  |>ermit  coq>orations  created  in  other  States  to  maintain  suits, 
et  there  is  no  common  law  rule  which  ^ives  an  <ibsolute  riprht  to  do  so 
Ducat  r.  The  City  of  Chicago,  48  Ills.,  172;  s.  (?.,  10  Wall,  410).  State 
Mporations  have,  however,  undoubted  authority  to  maintain  suits  in 
Im  courts  of  the  United  States,  as  fully  as  natural  citizens  (Const,  of 
ke  United  States,  Art.  Ill,  sec.  li;  Kev.  Stat.,  1520;  Field,  Corpora- 
loos,  sec.  371;  Bank  of  the  United  States  p.  Devaux,  o  Crunch,  01 ;  In- 
flbitants  of  Lincoln  r.  Prince,  2  Mass.,  54.');  Kex  r.  Ganlner,  Cowp., 
3;  Sparenburgh  r.  Bannatyne,  1  B.  and  P.,  I(i3;  An;;ell  and  Ames, 
Jorp.,  sec.  377;  Union  Biink  of  Tennessee  r.  Jolly's  Admrs,  18  IJow., 
i03).  This  procteeds  upon  the  idea,  that  the  courts  of  the  ( 'nited  States 
lie  open  to  erery  person,  natural  or  artijicial,  having  a  rights  wherever  Ke 
my  reside^  and  wherever  he  may  sue  a  defendant  liable  to  suit  within 
ke  jurisdiction  invoked,  wholly  without  reference  to  the  effect  of  State 
ilatiites  or  local  common  law.  If,  in  any  ease,  tlie  courts  of  the  I'liited 
States  recognize  limitations  impose^  by  the  SUites  on  the  ri<;hts  of 
nrporations,  it  is  only  l>ecause  the  statute  has  expressly  requind  nurk 
mnrU  to  do  so  as  affevting  private  citizens  ( Rev.  Stat.,  721 ).  Hut,  clearly, 
10  Bach  limitations  can  apply,  when  it  is  necessary  t«>  iissert  any  right 
0f the  United  States  or  to  give  any  such  corporation  relief  against  the 
UDtted  States,  as,  for  instance,  the  right  of  set-otl*  when  sued  by  the 
UDite«1  States. 

In  all  such  casef>  the  court  would  doubtless  say.  as  it  said  in  Railway 
Oompany  r.  Whitton's  Administrator  (13  Wall.,  280),  that: 

*Wbere  a  general  right  is  thus  conferred  [under  State  authority],  it 
cm  be  enforced  in  any  Federal  court  within  the  State  having  jurisdic* 
liODof  the  parties.  It  cannot  Im*  withdrawn  from  the  co;>nizaiice  of 
Meh  Federal  court  by  any  provision  of  State  legislation  tluit  it  stiall 
ttlj  be  enforced  in  a  State  court.  •  •  •  Whenever  a  gener.il  rule 
il to  property ,  or  personal  rights,  or  injuries  to  either,  is  chtablislied 
If  State  legislation,  its  enforcement  l»y  a  Federal  court  in  a  case  be- 
licen  pro])er  parties  is  a  matter  of  course,  and  tlie  Jurisdiction  of  the 
iMrt,  in  such  case,  is  not  subject  to  State  limitation.*^ 

Boa  State  law  prohibiting  suits  against  legal  representatives  cannot 
tDBtiol  the  National  courts  (Rorer,  Interstate  Law,  270;  Suydain  r. 
BnadnaXy  14  Pet.,  75;  Union  Bank  of  Tennessee  r.  Jolly,  IS  Uovr.,  rAY.\-, 
WatsoQ  V.  Tarplej,  Id.,  517). 
19jy83 
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The  same  rale  as  to  corporatious  has  been  appli^  in  exeouUv 
The  right  of  every  corporation  created  in  a  State,  to  receive  ] 
of  the  claims  of  such  corporation  against  the  United  States,  ] 
been  questioned  from  any  source.  Thus,  the  principle  is  sett 
when  a  right,  of  which  the  National  courts  or  the  Execativ< 
ments  of  the  National  Government  should  take  cognizance, 
any  State  in  favor  of  a  citizen  thereof,  even  by  force  of  the  lo 
the  domicile,  which  can  have  no  extra-territorial  ojieration  af 
States,  such  right  will  be  fiilly  protected  and  enforced  by  the 
or  Departments  in  all  respects  not  limited  by  section  721  of  th< 
Statutes,  and  this  section  imposes  no  limitation  on  the  Unit 
when  the  rights  of  its  citizens  are  involved  against  itself. 

When  the  right  to  payment  of  a  claim  exists  against  the  Unii 
as  in  this  case,  under  its  ouf^n  lawy  independent  of  all  State  or  I 
its  payment  is  to  be  made  solely  in  accordance  with  the  princip 
executive  common  law  of  the  United  States.    The  statutory  liabi] 
,  United  States  to  pay  such  claim  exists  by  reason  of  its  own 
promise,  which  is  the  highest  form  of  a  national  contract  or  ol 
This  is  not,  and  cannot  be,  aifected  by  any  local  policy  or  rule 
the  District  of  Columbia.    The  local  law  of  a  State  or  of  the 
may  deny  a  right  of  action  in  their  courts  to  foreign  admii 
against  private  debtors.    So  the  local  law  of  a  State  may,  and 
circumstances,  deny  to  its  own  citizens  the  right  to  sue  an  adm 
therein.    This  was  determined  in  Suydam  et  aL  v.  Broadnax 
Pet.,  67).    See  Union  Bank  of  Tennessee  v.  Jolly's  adm'rs  ( 
603),  and  Watson  r.  Tarpley  (J<t,  517).     But  it  is  equally 
tied  that  such  local  law  cannot  apply  to  contracts  made  outsid 
StatCy  on  which  the  creditor  therein  seeks  his  remedy  in  the 
the  United  States  held  even  in  such  State.    Such  local  law  km 
territorial  operation.    The  principle  is  thus  stated — ^^ ratio  est, 
tutum  intelligit  semper  disponere  de  contractibtis  factis  intra  et  i 
territorium  suum.    Casaragis  Disc,  130,  sees.  14-16,  20,  22."   Con 
on  this,  the  Supreme  Court  said,  in  1840,  that: 

"A  sovereign  State,  and  one  of  the  States  of  the  Union,  if 
were  not  restrained  by  constitutional  prohibitions,  might,  in 
sovereignty,  act  upon  the  contracts  of  its  citizens,  wherever  madi 
charge  them,  by  denying  a  right  of  action  upon  them  in  its  cou 
the  validity  of  such  contracts  as  were  made  out  of  the  sever 
State,  would  exist  and  continue  everywhere  else,  according  t 
loci  contractus.    This  shows  the  reason  for  and  lorce  of  the 
given ;  and  it  may  be  laid  down  as  a  safe  position,  that  a  st^ 
charging  contracts  or  denying  suits  upon  them,  without  the  j 
mention  of  foreign  contracts,  does  not  include  them''  (Suydaj 
Broadnax  et  al,j  14  Pet.,  74). 

And  the  court  then  proceeded  to  decide  that  such  local  hU 
not  take  aicay  the  right  of  a  creditor  t/)  nue  in  the  courts  oft 
States.     This,  with  many  other  eases,  settles  the  principle  that  S 
eannot  limit,  control,  or  affecl  iXie  vercviiOA^)^  ^iit  ^i\\.\X!^\ia  in 
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li^tB  given  by  national  lawB.     When  the  United  8tateM  iiiaki*8  a  (*on. 
toet  the /er  loci  contractus  in  the  broad  and  nniverHal  law  of  tho  wholn 
Vaion. 
It  baa  beeu  properly  said  that : 

**The  powerB  of  the  States,  and  of  the  National  Government,  1>oth  ex- 
ktyiiKl  are  exercised,  within  the  territorial  limits  oft!ien*Npe4*tive  States 
Mieparate  and  distinct  sovereignties,  actiu^r  sepanitely  and  independ- 
mttg  of  each  other  within  their  re8pe<:tive  spheres,  and  making;  therein 
adiulityof  government  (Pennoyer  r.  Nefl',  liO  U.  8.,  714;  In  re  Steam- 
hit  Josephine,  3»  N.  Y.,  19, 24)/  Bnt  the  sphere  of  action  of  the  yational 
tsmnmentitA  an  far  beyond  the  judicial  power  h  of  the  State  V4)urtn  as  if 
fedivifiioD-line  of  power  was  marked  ont  by  landmarks  and  bounda- 
M*  *  *  *  Neither  may  intrude  upon  the  other:  within  their 
inperlimitB,  or  spheres  of  power  and  authority,  neither  is  resiKinsible 
lltheother;  but  in  cases  of  conflict  of  authority,  if  any  su«:h  occur, 
tk  anthority  of  the  United  States  is  supreme  over  all,  so  far  as  is 
iMaaryto  sustain  and  preserve  the  rightful  supremacy  of  the  Na- 
IIbmI Constitution,  courts,  and  laws  (Korer,  Interstate  Law,  11;  and 
—  cited). 

Applying  these  principles  here,  the  statutory  contract-liability  of 
^UDite<]  States  in  this  ciuse  was  not  made  within  the  tcTritorial  limitn 
if  the  District  of  Columbia  or  of  any  State,  but  within  the  territorial 
wiof  the  United  States:  its  situs  is  the  Uniti^l  States,  not  that  of 
^State;  no  State,  nor  District,  Icnral  law  ean  operate  on  any  National 
m^t,  matter,  objtMtt,  power,  tluty,  orriglit ;  ea<:h  State,  and  this  l)is 
>"«t,of  the  United  States,  i\s  to  the  rights  now  in  question  and  as  to 
IfcPnited  States,  are  foreign  jurisdictions  ;  the  law  wlii<'h  governs  the 
rMeof  |>ayment  and  the  rightful  claimants  is  the  law  of  the  United 
flMea,  fiettled  by  the  usage  of  executiv«»  oHirers  and  roiirts ;  and  the 
^til  policy  of  the  District  in  relation  to  aiK-illary  administration  has 
iDeonoection  with  the  snbiects.  The  law  of  .Marvlan<l  in  forct*  in  the 
Miiict  might  have  provided  that  debts  due  from  private  debtors  here 
lltbe estates  of  decedents  elsewhere  domiciliated  and  dying,  an<l  that 
ke  realty  and  personal  chattt*1s  here  of  such  decedents,  should  ]»as8 
ithoot  administration  to  their  heirs.  I>ut  no  such  law  could  atfect 
Urns  against  the  United  States.  In  short,  th«*  United  Stat4's  in  pay- 
Vits  debts  is  subj«r«!t  to  its  own,  and  to  no  h)cal,  law. 
Ihe  Tennessee  administrators,  therefore,  have  a  right  to  payments  of 
ledrafti*  in  f|ucstion. 

ft  The  executive  common  law,  found  in  the  prartie«*  of  the  Treasury 
epartment,  is  equally  conclusive  in  favor  ot'  the  rights  of  the  Ten- 
iae administrators.  This  common  law  generally  should  be.  and  is, 
eognized  and  administered  in  the  <-ourts,  as  to  elaims  against  the 
Kited  States.  There  is,  in  fact,  no  general  Judicial  eonnnon  law  of  the 
nted  States  (Sedgwick,  Construction  Stut.  and  Const.  L.,  IM  ed., 
;  State  of  Pennsylvania  r.  Wlieeling  Hridge  (\k,  13  How.,  518; 
kealou  r.  Peters,  8  Pet.,  501,  GoD).  And  for  this,  among  other  resb- 
■B,  execative  officers^  who  arc  not  coutrolleil  by  (rontlicting  mien  ot 
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local  common  law,  but  who  administer  one  system  of  national  coi 
law  of  universal  application,  pay  all  claims  by  one  rule  to  doi 
ary  legal  representatives.  There  is  a  complete  system  of  exec 
national  common  law.  Thus,  it  is  said,  in  the  United  States  v. 
Daniel  (7  Pet,  14),  that: 

"A  practical  knowledge  of  the  action  of  any  one  of  the  great  d( 
ments  of  the  Government,  must  convince  every  person  that  the 
of  a  De])artment,  in  the  distribution  of  its  duties  and  responsibiliti 
often  compelled  to  exercise  his  discretion.  He  is  limited  in  theex< 
of  his  powers  by  the  law ;  but  it  does  not  follow  that  he  mast  sh 
statutory  provision  for  everything  he  does.  No  government  con 
administered  on  such  principles.  To  attempt  to  regulate,  by  laip 
minute  movements  of  every  part  of  the  complicated  machinery  ol 
ernment  would  evince  a  most  unpardonable  ignorance  on  the  so 
Whilst  the  great  outlines  of  its  movements  may  be  marked  out 
limitations  imposed  on  the  exercise  of  its  powers,  there  are  numb 
things  which  must  be  done,  that  can  neither  be  anticipated  nor  de 
and  which  are  essential  to  the  proper  action  of  the  Ooverumeut.  E 
of  necessity,  usages  have  been  established  in  every  Department  c 
Government,  which  have  become  a  kind  of  common  lawy  and  re\ 
the  rights,  and  duties  of  those  who  act  within  their  respective  limits, 
no  change  of  such  usages  can  have  a  retrospective  effect^  but  must  be  li 
to  the  future.  Usage  cannot  alter  the  law,  but  it  is  evidence  of  th 
Mtruction  given  to  it;  and  must  be  considered  binding  on  past  tra 
tions."  See  Converse  v.  United  States  (21  How.,  463),  Edwards  17. 1 
(12  Wheat.,  210),  Alexander's  case  (12  Wall.,  177),  Pugh's  case  ( 
S.,  267),  Gratiot  v.  United  States  (15  Pet-,  336). 

The  construction  given  to  statutes,  and  the  executive  comrao 
principles  adopted  by  executive  officers,  are  generally  accepted  an 
forced  by  the  courts.  (United  States  r.  Moore,  95  U.  S.,  763 ;  Bdi 
V.  Darby,  12  Wheat.,  210 ;  United  States  v.  State  Bank,  6  Pet.,  29;  U 
States  V.  Pugh,  99  U.  S.,  265;  United  States  r.  Bowen,  100  U.  S., 

The  universal  usage,  doubtless  from  the  foundation  of  the  Go 
ment,  has  been,  and  is,  in  paying  bonds  of  the  United  States,  which 
and  arcy  by  their  terms  payable  at  the  Treasury  in  Wa^hington^  in  pj 
interest  checks  for  interest  due  on  registered  bonds,  and  in  pi 
coupons,  to  pay  to  the  legal  representatives  appointed  at  the  dom 
of  the  deceased  owners  thereof.  Vast  millions  in  amount,  and  to 
titudes  of  persons  all  over  the  United  States,  have  been  paid  ii 
mode  by  the  executive  officers  of  the  Government. 

It  may  be  said,  that  these  are  voluntary  payments,  and  that  such 
ments  are  valid  at  common  law  when  there  is  no  ancillary  admiuist 
in  the  District.  This  is  true.  But,  if  it  be  true,  that  an  ancillary  t^ 
istrator  mjiy  be  appointed  in  the  District  of  Columbia  whenever 
bonds  are  found  in  the  District,  as  they  always  must  be,  for  paymen 
cept  when,  by  direction  of  the  Secretary,  they  may  be  paid  by  assii 
treasurers,  what  will  be  the  result?  Local  creditors  here,  and  ate 
point  where  such  bonds  arc  payable,  will  take  out  ancillary  letter 
terra pt  the  oi)eration8  of  the  Treaaviry  Department  in  making  payn 
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■ike  large  and  daplicate  o^>Kts  of  administration,  sifcun*  a  piffi*rou(;<)  as 
btfaeir  debts,  and  frequently  deprive  widows  of  the  .vear's  support  pro- 
Ikled  by  tbe  lawn  of  the  StateH  of  their  domieile,  generally  aH  the  iirHt 
^eka/|peon  assets  after  paying  certain  pn^ferred  del»t<s  ;  and,  finally,  the 
nlae  of  pablic  securities  will  be  ^n*atly  iuipainnl.  On  this  theory,  acl- 
B/iiistratipn  ini^ht  be  taken  out  in  tliirty-ei^ht  States  to  settle  the  es- 
hteof  out  decedent,  since  public  Kecurities  owned  by  one  party  mi;;ht  be 
Ksted  ia  each.  Inrturance  and  Trust  companies  fre<juently  (»wii  public 
Bearities  locate<l  in  many  States.  In  closing  up  business  for  these  a 
seeiver  may  be  appointeil  at  the  dmnicile  of  the  corporation.  Snbstan- 
illj,  tbe  same  evils  will  follow  if  local  ancillary  administrators  must  be 
ipointed  to  prosecute  claims  in  the  Court  of  Claims.  It  is  incredible 
lataoy  coart  will  sanction  such  d«>ctnnes.  That  <*annot  be  comnnm 
>wwhich  is  abhorrent  to  all  reason,  justicx^  and  exiMMliency,  and  which 
IRvjndieial  to  every  le^^itimate  and  private  interest  and  to  all  public 
ilicy.  It  is  believed,  that  in  no  one  instance  at  any  time  has  any  exec- 
ive  officer recognizeil  an  ancillary  inlministnitor  app«»inted  in  this  Dih- 
ict  as  against  a  domiciliary  administrator.  Vet,  if  the  drafts  in  this 
mean  be  controlled  by  an  ancillary  a<1minist'rator  in  this  1  )istrict,  upon 
lesame  principle  every  Government  l)ond, interest  che<;k,and  coupon, 
levast  mnltitndes  of  drafts  issued  in  payment  of  claims,  and  all  other 
laims  against  the  Uniteil  States  in  favor  of  the  estat<*s  of  <ltM'cdciitH 
revionsly  residing  in  the  States,  will  be  siibj(M*tcd  to  all  this  injustice 
sd  inconvenience.  This  is  clear,  because  these  drafts  an*  only  cvi- 
enees  of  debt,  or  promises  made  by  the  l-nitcd  States  to  pay  money, 
nd  stand  on  the  same  footing  with  other  evidences  of  debt  by,  or  with 
tiier  claims  against,  the  (Jnited  States.  There  is  abundant  evidence 
iatthe  executive  usa^o  always  has  been  to  re('o;;ni/.e  the  d«>nii«*iliary 
igsl  representative  (3  Op.  Att  (Jen..  LM»,  i:\;  (>  ///.,  710;  7  A/.,  «U,  <»s, 
12).  It  has  already  been  shown,  that,  even  ]»nor  to  th4*  aet  of  June  1*1, 
812,  the  executive  practice  was  to  ]»ay  to  (buniciliary  le;;al  representa- 
ires  the  claims  of  their  decedents  ajxainst  the  Knited  St^ites.  In 
rtagfaau  r.  Nortliup  (15  Tet.,  7),  it  is  held,  that  tin*  doetriin*  that  ancil- 
fty  administration  in  this  I)istri<*t  is  inM-essary,  *•  Inis  neirr  yet  been 
MDCtioned  by  any  practice  of  the  (roverninent.'^  Tin*  Mary  la  ml  statute 
Bgalatingaclministnition  must,  therefore,  be  construed  as  a pplyin;r.  only 
to  "every  debt  due  to,  or  just  (*1aim  of,  the  deceastMl"  a;;ainst  private 
porions  or  corporations,  and  not  as  against  the  rnit4'd  States. 

Ibis  must  be  so  for  another  reason.  Thus,  it  is  said  that,  it  is  a  ^*;;(*n- 
Mmlein  the  construction  of  statutes  declarin;^  or  affect  in;;  rights 
•d  interests,  not  to  interpret  them  so  as  in  embrace  tin*  soverei;rn  power 
if  the  State  unless  that  idea  be  distinctlv  expressed  or  result  bv  neces- 
|tty  implication."  (Sedj]:wick,(-onstruction  Stat,  ami  Const.  L.,  !id  ed., 
|R;  Blackst.  Com.,  2G1;  1  Kent,  C(»m.,  201  :  Jones  r.  Tatham,  20  Pa. 
Ilii,39&)  And  it  will  be  shown,  hereafter,  that  the  Snprenn^  Court  has 
tpplied  this  principle  to  the  United  States  in  questions  iclaliugto  xAi^ 
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payment  of  its  debts.    (United  Sates  v.  Bank  of  the  United  Sti 
How.,  397.) 

10.  The  laws  of  the  United  States  have  expressly  made  the  < 
in  question  payable  to  the  Tennessee  administrators.  When  the  i 
Comptroller  certified  balances  dae  to  the  decedents  in  Tennesse 
the  Treasury  warrants  issued  thereon,  they  directed  the  Trei 
of  the  United  States  to  pay  John  J.  Polliam,  in  his  own  ri^t  fi 
executor,  the  sums  to  which  he  was  entitled.  All  this  was  ad  evi 
of  indebtedness  by  the  United  States  to  him,  and  was  done  in  y\ 
the  usage,  so  long  continued  as  to  be  common  law,  which  require 
ment  of  the  sum  so  due,  in  case  of  his  death,  to  his  legal  reprei 
tive  to  be  appointed  in  Tennessee.  This  requirement  was  as  fully  i 
of  the  liability  and  obligation  to  pay  as  if  therein  written.  (] 
Inter-State  Law,  78;  Smith  v.  Parsons,  1  Ohio,  238;  Trustees  of  < 
son  Tp.,  Adams  Co.,  v.  Trustees  of  Letart  Tp.,  Meigs  Co.,  3  Ohio 
Lessee  of  Hart's  heirs  v,  Johnson,  6  Ohio,  89 ;  Parker  r.  Biddle,  11 
106;  Eands  &  Wife  v.  Kendall,  15  Ohio,  686;  McCracken  v.  Hayv 
How.,  613;  Brouson  t?.  Kiuzie,  1  Id,j  311;  Walker  v,  Whitehe 
Wall.,  317 ;  Planters'  Bank  v.  Sharp,  6  How.,  327 ;  Edwards  v.  Ke 
96  U.  S.,  607 ;  Louisiana  v.  New  Orleans,  102  Id.,  206;  Howard  v 
bee,  24  How*,  461 ;  Martin's  case,  2  Lawrence,  Compt.  Dec.,  2d  ed. 
Thus,  it  is  said,  of  the  admissibility  of  parol  evidence  to  explain  w 
contracts,  that : 

'^  To  such  usage,  as  well  as  to  the  lex  loci^  the  parties  may  be  6np 
to  refer,  just  as  they  are  presumed  to  employ  words  in  their  usus 
ordinary  signification.  •  •  •  Proof  of  usage  is  admitted,  eitl 
interpret  the  meaning  of  the  language  of  the  contract,  or  to  asc 
the  nature  and  extent  of  the  contract,  in  the  absence  of  express 
lations,  and  where  the  meaning  is  equivocal  and  obscure."  (1  Grec 
Evidence,  292.) 

The  remedy,  or  mode  of  payment,  is  a  part  of  the  obligation  < 
contract,  which  no  State  law  can  impair.  (Bronson  v.  Hurzie,  1 
31G;  Green  V. Biddle, 8  Wheat,  1;  Planters' Bank  tJ.Shaq), 6  How 
Edwards  v.  Kearzey,  96  U.  S.,  607 ;  Van  Hoffman  v.  City  of  Qui 
Wall, 552;  White  t?.  Hart,  13  W.,  653;  Walker  t?.  Whitehead,  16  Jd 
Louisiana  v.  Jumel,  107  U.  S.,  711;  Mohr  v.  Manierre,  101  U.  S., 
Upon  the  death  of  the  decedents  in  Tennessee  the  legal  title  t 
drafts  vested  in  their  legal  representatives  in  said  State  by  operat 
law.  (Vaughan  v.  Northup,  15  Pet.,  1 ;  McNutt  v.  Bland,  2  Ho? 
Kelley's  Administrator  r.  Kelley's  Distributees,  9  Ala.,  908 ;  Hai 
case,  13  Ct.  CL,  12;  Kane  v,  Paul,  14  Pet,  33;  Wilkens  v.  Ell 
Wall,  740.) 

No  statute  of  a  State  can  in  opposition  to  an  act  of  Congress, 

opposition  to  usage  which   has  become   national  executive  coi 

law,  prescribe  the  mode  in  which  the  United  States  shall  pay  its  i 

or  the  i)ersons  to  whom  payments  shall  be  made.    (Crandall  ». 

ofNevsLilsk,  6  Wall.,  43;  Sedgwlok,  Couatruction  Stat,  and  Const. 
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iiL,28»337;  1  Blackst  Oom.,261;  1  Kent's  Com.,  46(1 ;  Jones  r.Tatliam, 
UPa.  St.,  398.) 

Tbe  oommon-law  nile  is,  therefore,  etitiiblislied  (1)  l>3'  (lociHioiin  of 

IkeSopreme  Conrt  of  tbe  United  States,  (2)  by  the  usage  of  the  Conrt 

f  if  Claims,  and  (3)  by  executive  coromon  law  recognised  and  adopted  1>7 

eoartSy  that  an  ancillary  administrator  appointed  in  the  District  of  Go- 

kmbilk  has  no  authority  over  bonds  of  the  United  States,  Treasury 

daftsy  or  claims  against  the  Uniteil  States,  which  were  originally  pay- 

ible  to  a  decedent  previously  domiciled  in  any  State  of  thn  Union. 

11.  There  is  another  conclusive  reason  against  the  right  of  the  Dis- 
triet  administrator.  On  the  (>th  of  June,  1SS2,  when  the  Second  Oonip- 
Mier  certified  balances  duo  to  John. I.  Pulliam  in  his  own  right  and  as 
encntor,  tbe  latter  wsis  dead.  The  certified  Imlunces,  thi*  warranto 
Moed  thereon,  and  the  drafts  issued  to  make  payments  as  nMpiired  by 
yie warrants,  were,  therefore,  all  voitl,  because  in  the  nain«»  of  a  dead  num. 
In  Gait  V.  Galloway  (4  Pet.,  345),  the  Supreme  Court  said:  *'An  entry 
(ofland  made  on  a  military  land-warrant]  in  the  mime  of  a  (lea4l  man  is 
a  nallity.^  (McCracken's  Heirs  r.  Heall  &  Bowman,  3  Marsh,  Ky., 
HO;  McDonald  r.  Smalley,  0  Pet.,  2G1.) 

Tbe  deaths  of  John  J.  and  John  N.  Pulliam  revoked  the  authority  of 
Moyers,  the  attorney,  who  therefore  had  no  auth«>rity  to  receive  the 
dnfts  now  in  question,  ((jalt  r.  (ralloway,  4  Pet.,  332.)  No  person  had 
aothority  to  deliver  the  drafts  to  any  attorney  or  (creditor  in  the  District. 
Ihe  drafts  <iid  not  lawfully  come  into  the  poss4*.ssion  of  any  party  in  the 
District  of  Columbia  except  the  otUcers  of  t lie  Treasury  Department, 
and  everywhere  they  were  and  are.  void.  The  attorney,  to  whom  tliey 
vera  delivered,  only  claimed  that  he  retu'ived  them  as  agent  of  the 
ori^nal  claimants  in  Tennessee,  who  wen*  then  deeeased.  When  the 
drafts  were  delivered  to  such  attornev  there  was  no  ancillarv  adminis- 
ftnitor.  The  .sole  duty  of  the  attorney  was,  to  deliver  them  to  t  lie  legal 
npresentatives  in  Tennessee.  The  Tennes.set^  admin iHtralors  might 
Moept  and  indorse  the  drafts,  and  thus  lie  estopped  tV4)in  asserting  any 
fiirther  claim  against  the  Tnited  8tat«^H.  (MeKni^rlit  r.  United  States, 
iBU.  S..  170  ;  Ilalstead's  ca.se,.">  Lawn-mie,  Conipt.  Dee.,  2.U.)  But  tiiey 
bve  not  done  so. 

The  accounting  otVicers  of  the  Treasury  Dt*partment  are  not  hound  to 
.permit  the  rights  of  the  United  States  to  r«*Ht  on  an  estoppel,  but  may 
let  state  an  account  and  certify  balances  due  to  the  pr(»per  legal  rep- 
iMentatives  bv  name,  and  thus  Treasnrv  warrants  and  drafts  niav  vet 
iKae  accordingly.  Sueh  warrants  and  drafts  will  be  the  only  valid 
eridence  of  debt,  or  authority  to  retuMve  jiaynient.  Thev  will  <'onsti- 
tnte  legally  authorized  contracts  to  pay  to  thi*  Tmncsset^  adniini.stra- 
tors, respectively,  by  name.  \o  statnt**  of  Maryland  ran  interfere  with 
Ike  execution  by  the  Unitinl  States  of  tliis  promise  atrordinfj  ^>  its  termt. 
0  Daniel,  Neg.  lusts.,  sec.  US!),  n.  7.)  Tin*  SujntMiio  (.'onrt  has  held 
that  "the  States  have  no  power,    *     *     *,     l#>  retard,  impede,  bunli^w^ 
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or  in  any  manner  control,  the  operations  of  the  constitational  lawi 
acted  by  Congress,  to  carry  into  effect  the  powers  vested  in  the  nati 
Government."  (McCulloch  v.  State  of  Maryland,  4  Wheat.,  317 ;  B 
Inter-State  Law,  324,  citing  Weston  v.  Charleston,  2  Pet.,  449;  Bi 
f>.  Maryland,  12  Wheat.,  410;  Bank  of  Commerce  v.  Commissione 
Taxes  of  Kew  York,  2  Black,  620,  628;  Bank  Tax  Case,  2  Wall., 
The  Banks  v.  The  Mayor,  7  J(f/.,  16 ;  Bank  v.  The  Supervisors,  7  Jrf., 
See,  further,  Cooley ,  Taxation  (56^e^  aeq,).  And  in  Miller  v.  United  Si 
(11  Wall.),  the  court  says :  "  Federal  officers  and  Federal  courts  an 
dependent  upon  State  legislation  for  power  to  lay  hold  of  prope 
See  United  States  v.  Hall  (98  U.  S.,  357);  Walton  v.  Cotton  (19  B 
368);  2  O]).  Att.-Gen.,  209 ;  7  Id.,  242 ;  16  J(f.,  494.  The  Tennessee 
ministrators  have  not  accepted  the  drafts,  and  no  law  requires  the 
ckccept  any  drafts.  They  are  entitled  to  payment  in  m<mey.  (Di  Cesn 
case,  2  Lawrence,  Compt.  Dec,  2d  ed.,  147.)  The  statute  expn 
says  that  the  Treasurer  shall  disburse  '^  the  moneys  of  the  United  Sh 
upon  "  warrants  drawn  by  the  Secretary  of  the  Treasury,  [and]  c 
tersigned  by"  the  First  Comptroller  (Rev.  Stat.,  269,  305).  The 
mand  of  every  pay- warrant  is  to  ^^pay  to^  the  proper  party  named, 
order,  to  be  charged  to  the  appropriations  named  in  the  margii 
specified  amount  in  ^^  dollars.^  A  draft  is  not  payment  The  sti 
requires  the  Treasurer  to  "take  receipts  for  all  moneys  paid  by  1 
The  "  public  moneys  paid  into  any  depository^  are  made  subject  U 
draft  of  the  Treasurer  (Rev.  Stat.,  3593),  but  this  imposes  no  imper 
obligation  on  a  public  creditor  to  receive  a  draft,  especially  when  h 
on  a  warrant  on  the  Treasurer  to  pay  at  the  Treasury.  Drafts  are 
issued  as  a  matter  of  convenience  to  public  ci  editors.  (Rev.  Stat,  i 
306-308.) 

The  district  ancillary  administrator  clearly  cannot  ratify  what 
been  done,  nor  give  validity  to  the  void  drafts.  He  can  have  no  auth 
in  any  event  over  a  claim  against  the  United  States  until  its  allo^f 
by  the  accounting  officers  of  the  Treasury  Department  (Walkeru.Si 
21  How.,  681).  His  power  is  derived  from  a  local  Maryland  sta 
which  was  never  designed  to  interfere  with  the  authority  of  accoui 
officers  of  the  Treasury  Department  to  certify  balances  in  favor  of 
X)ay,  the  Tennessee  administrators;  and  this  statute,  if  so  desii 
could  not  constitutionally  so  interfere.  This  result  follows  from 
constitutional  principle  already  stated,  and  is  supported  by  the  aut 
ties  cited.  No  court  can,  by  mandamus  or  injunction,  or  otherwise^  ol 
the  Treasurer  to  pay  a  draft  issued  in  the  name  of  a  deceased  person 
cause  no  person  can,  of  legal  right,  "demand  payment  of  such  dra 
being  void.  The  payment  of  such  draft  rest«  solely  in  the  discreti 
the  First  Comptroller,  who,  by  virtue  of  his  authority  to  settle  th 
counts  of  the  Treasurer,  may  determine  the  party  to  whom  pay 
may  be  made,  or  whether  a  new  account  shall  be  stated  with  anew 
rant  iu  favor  of  the  rightful  legal  representative.    (1  Lawrence,  Cc 
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lu,  flL  Gkrines  9.  ThompiOD,  7  Wall.,  3S2 ;  JohDaon  #•  Too*- 
» 72;  Walker  v.  Smith,  21  How.,  679;  Board  of  Liquidation 
),  «2  n.  a,  031.) 

United  Btatea,  by  ita  proper  offlcera,  haa  a  right,  aa  an  exee- 
litleal  dnty,  to  make  volumiarg  pay  menta  to  the  Tifinneaaee  ad- 
ra  withont  reatraint  from,  or  control  of,  local  oonrta.  Thoa, 
y  9.  BXkU  (9  Wall.,  742),  a  caae  in  which  volontary  payment 
taj  a  debtor  reaidini;  in  Tenneaaee  to  a  domiciliary  adminia- 
ointed  in  Alabama,  the  Supreme  Cport  held  that  the  payment 
aa  againat  tlie  daim  of  a  local  ancillary  adminiatrator,  and 

iginal  administrator,  therefore,  with  letters  taken  ont  at  the 
le  domicile,  ia  imtetied  with  the  tiU$  to  all  the  pemonal  prop* 
i  deoeaaed  for  the  purpose  of  collecting  the  effects  of  the  ea> 
ff  tk0  ifcMt,  and  making  distribution  of  the  residue,  according 
of  the  pbice,  or  directions  of  the  will,  as  the  case  may  he^ 
lok  9.  Merchants'  Bank,  3  Abb.,  App.  Dec,  205 ;  Holyoke  v. 
b  Ina.  Co.,  22  Hun.,  75 ;  s.  a,  84  N.  T.,  648 ;  Palmer  v.  Phcs- 
dfe  Ina.  Ca,  Id^  63 ;  Matter  of  Jones,  3  Redfield,  257 ;  Fox  v. 
un.,  666 :  Matter  of  Webb,  11  Id.,  125 ;  Smith  i^.  Tiffany,  16 
itone  9.  Scripture,  4  Lans.,  186.) 

I  in  a  caae  in  which  there  were  no  creditors  of  the  intestate  in 
of  the  debtor's  domicile,  ^^nor  any  personH  there  entitled  as 
ss."  But  these  f»icts  are  not  material  as  affecting  the  right 
ited  States  to  pay  its  debts.  The  court  then  refers  to  the 
nmon  law  applicable  to  private  citizenn^  that  the  domiciliary 
itor  cannot  maintain  a  suit  iu  another  State  against  a  debtor 
iciled,  ahd  gives  the  reaeon  why  no  such  suit  can  be  main- 
re,  by  saying :  • 

fBcnIty  does  not  lie  in  any  defect  of  title  to  the  posaession, 
nitation  or  qualification  of  the  general  principleH  in  n'Hi>ect 
I  proi>erty  by  the  comity  of  nationn,  founded  upon  the  policy  of 
country  to  protect  the  interesttn  of  ite  home  creditom.  These 
regard«*d  as  meiely  ancillary  to  tlie  original  let  tern,  as  to 
ion  and  distribution  of  the  effects;  and  generally  are  simply 
errient  to  the  claims  of  the  domestic  creditorH,  the  reHiduum 
smitted  to  the  probate  court  of  the  country  of  the  domicile, 
d  settlement  of  the  eHtate.^ 

al  policy  of  the  State  of  the  debtor's  domicile,  *^to  protect 
Its  of  its  home  creditors,^  is  one  which,  of  course,  a  State 
3  upon  debtors  therein.  But  such  policy  cannot  apply  to  the 
ites  as  a  debtor  for  three  reasons,  which  have  already  been 
o:  Firetf  because  no  State  nor  its  courts  can  enforce  any  such 
inst  the  United  States;  second^  because  the  United  States 
reason  or  justice,  recognize  any  such  i>olicy  in  paying  its 
I  third,  because  the  Unite<i  States  has  the  execuitive  and 
>wer  to  enforce  the  catholic  policy  of  regarding  all  creditors 
to  equal  protection.  All  its  paymente  to  creditors,  so  far  aa 
onrt  or  State  ia  concerned,  arc  voluntary.    The  United  States 
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does  not  permit  any  State,  or  the  District  of  Golnmbia,  to  plaoe  its 
local  straight-jacket  policy  on  its  dealings  with  its  own  citizens,  or  to 
place  limitations  on  its  power  to  give  to  the  citizens  of  every  State  all 
their  rights.     (Railroad  Co.  v.  Whitton's  Adm.,  13  Wall.,  270.)    In 
paying  its  debts,  it  has  but  one  duty — to  pay  the  rightful  olaimaiit» 
whose  rights  are  fixed  by  the  laws  of  his  domicile,  by  the  laws  of  Con- 
gress, or  by  national  executive  common  law.    It  has  no  duty  to  perfim 
in  securing  local  creditors  of  the  claimant  whom  it  pays.    The  law  of     . 
Congress  does  give  to  administrators  a  right  to  sue  the  United  State 
in  the  Court  of  Claims  in  certain  cases,  including  the  right  to  sue  on  tlu     ^ 
original  cause  of  action  on  which  the  claims  now  in  question  are  founded; 
but  in  that  court  the  right  of  the  administrators  of  the  creditor's  domi* 
cile  is  recognized,  and  not  any  right,  as  against  them,  of  the  lotti 
ancillary  administrator.    And,  as  to  the  claims  now  in  question,  if  the     _ 
courts  of  the  District  of  Columbia  should  be  able  to  so  far  administer     J 
the  executive  duties  of  the  officers  of  the  Treasury  Department  ae  to  '  .1 
compel  them  to  make  payment  to  the  District  administrator,  the  Tei^    ^^ 
nessee  administrators  would  even  thereafter  respectively  have  a  right    ~ 
to  maintain  a  suit  in  the  Court  of  Claims  to  recover  the  money  doe  •    ~ 
them,  as  the  claims  in  this  case  are  "founded  upon    *••[*]  law  of   r^ 
Congress,"  (Rev.  Stat.,  1059),  being  "An  act  for  the  allowance  of  certaii    ~ 
claims  reported  by  the  accounting  officers  of  the  United  States  Treu*  i  ^ 
nry  Department,''  api)roved  May  1,  1882  (22  Stat.,  Private  Laws,  M^ 
689). 

Possibly,  it  may  be  claimed,  that  payment  made  to  the  local  anoiOeir$ 
administrator,  even  if  his  appointment  is  void,  will  be  a  valid  discharp 
of  the  liability  of  the  United  States.  (Allen  r.  Dundas,  3  TermBept 
125;  Kane  v.  Paul,  14  Pet.,  41;  Miickey  r.  Cox,  18  How.,  104.)  Anj 
authorities  urged  in  support  of  this  view  will  not  meet  such  a  pij- 
ment  as  one  to  the  ancillary  administrator  in  this  case.  There  meyt 
perhai)a,  be  administrators  dc  facto^  as  there  may  be  administrators  if 
son  tort  in  some  States,  and  their  acts  may  in  some  cases  be  valid;  bat| 
clearly,  an  unauthorized  payment  to  a  person  having  no  legal  authority 
to  receive  it,  where  there  is  a  person  lawfully  entitled  to  receive  pif' 
ment  whose  authority  is  known  to  the  debtor,  cannot  relieve  such  • 
debtor  (Putnam's  case,  1  Lawrence,  Compt.  Dec,  2d  ed.,  208;  4  Op.  Attr 
Gen.,;^07;  5  Id,,  82;  2  /d.,  G6).  As  to  one  of  the  Tennessee  administratoff, 
no  effort  was  made,  even  by  published  notice,  to  bring  him  inasapartf 
to  the  decree  entered  by  the  Supreme  Court  of  this  District  in  regard  to 
the  drafts  in  question,  and,  as  to  tin?  other,  against  whom  there  wi* 
such  notice,  the  decree  does  not  operate  in  personam  nor  conclude  tfV 
right  of  action  by  him  (Vasse  i\  Comegys,  2  Cranch,  C.  C,  564). 

The  United  States  is  a  great  politiccd  corporation  which  can  only  •^ 
by  its  duly  autliorized  officers  or  agents.  (Exigency  case,  3  Lawrence 
Compt.  Dec,  92.)  The  Trejisury  warrants  issued  in  this  case  byth* 
daly  authorized  officers  give  the  proper  authority  to  make  payuieuU^^^ 


k 
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tbeTBDDessee  administratora.  (Bev.  Stat,  191,  236,  *J48, 268,  277,  305, 
31L)  The  First  Comptroller  havinpr  authority  to  settle  the  accountnof 
the  Treasurer,  and  thus  to  decide  what  jmrty  is  entitled  to  payment, 
Mcessarily  represents  the  Unitetl  States,  and  has  iuHtructeil  the  Tresis- 
irar  to  pay  the  Tennessee  administratorH.  The  United  States  has  thus 
declared  its  puri>ose  to  make  a  voluntary  ]myniont  to  said  sulministra- 
tore.  The  proper  officer  repreM'Utini;  the  United  States  has  ejnrciMrd  Ai« 
iuere^on  iu  He\iH^tutg  the  partirs  entitled  to  payment.  Ilewiiscom- 
peUed  to  txercUe  kin  judgment  on  the  quention  of  laic  presontiHl  by  the  rival 
idministrators.  lie  was  authorised  to  decide  which  of  the  rival  ad- 
■inistrators  should  rec«'ive  payment.  This,  in  princi]>le,  has  been  de- 
termined by  the  Supreme  Court.  Thus,  in  Walker  r.  Smith  (LM  How. 
iS79),  it  apj>eared  that  the  act  of  <'onprress,  of  Aui^uHt  .'U,  lSo2  (10  Stat., 
143),  anthorize<l  the  Secretary  of  the  Interior,  '^upoii  Inmu^  satistitMl  by 
irevision  of  the  proofs  or  by  additional  testimony,"^  to  ^'  isHueland  m*rip 
Bfavorof  the  present  propnetora  ut'  any  [lantl]  wiirnint*'  which  mi^ht 
beaarrendered:  and  that  the  comphiinant  lilctiabill  toobtuin  an  iiijunc- 
tioo  a^inst  the  issuing  of  certain  scrip  to  tlie  defendiint.  Smith,  by  the 
Und  Office,  and  to  have  the  asNi<r|inient  canceled  un<lcr  which  he  had 
by  the  officers  of  the  (rovernmeiit  been  adjud^rcd  entitltMl  to  tiic  scrip. 
Die  court  held  that  it  was  the  duty  of  the  Sitcretary  of  the  Interuir  ^'  to 
neeriain  the  pariien  entitled  to^  the  scrip,  and  ^aid  : 

"When  he  issues  the  scrip  it  then  bccoiiics  a  c.hnsc  in  artion  capable 
of  bein^  dealt  with  as  pro])erty  l>y  courts  nf  jii.^ti«'e  Init  not  till  then. 
The  question  as  to  who  may  be  considered  as  tlie  'prcNcnt  propiietors* 
of  these  surrendered  and  sati.sfiiHi  warrants,  niiiNt  lie  decided  by  him  in 
the  first  instance  by  the  rules,  customs,  and  practice  of  the  Lantl  Otiice 
*  *  *.  If  an  injun<^tioTi  was  isNiie<l  to  hinder  the  tlefendant  tVnin  re- 
ceiving; the  scrip  which  the  Land  ODlce  has  4-(>ncIu4Jed  t(»  ;;lve  bini.  this 
would  confer  no  title  on  thi*  complainant^ 

Until  the  drafts  in  this  case  have  been  actually  di'liverctl  to  tht»  Ten 
neRsee  administrators, and  pnyments  hare  hten  tictutiUtf  made  in  pursuance 
of  the  authorizeil  decision  of  the  First  (Comptroller,  no  court  imii  exer- 
ClM  any  judicial  auttiority.  The  authority,  to  ])ay  the  drafts,  antl  to 
decide  to  whom  payments  shall  be  made,  is  by  law  entruNted  to  t*xe<ru- 
tive,  and  not  to  judicial,  control.  A  court  cannot  ''substitute  its  own 
discretion  for  that  of  executive  oOicers.'*  (Hoard  of  Liquid<ition  ». 
HcComb,  92  TT.  S.,  r>;5l.) 

Burroughs,  in  his  work  on  Public  Securities  (i»a;:e  t»L'),  .s;i>s,  that : 

"The  manner  in  which  a  State  [and  of  cours**  the  National  ^lovern- 
tfteiit]  shall  perform  its  c(uitracts,  the  time  wh«*n,  and  tlie  manner  in 
*hich  its  revenues  shall  bo  applietl  in  di^cliari^^e  of  its  contr;M*ts,  is  [are| 
» matter  of  State  policy,  to  be  ib-trrmimMl  by  tlie  le;:i>.lative  department 
^ the  State  [through  itsexecutiveotlicers),  and  not  by  the  courts  of  the 
State  [or   Nation).     This  is  ftie    princij»al    involved    in   the    J-^.leventh 

^memlment  [to  the.  Constitution]." 

And  he  shows  that  the  mode  of  payment  is  '*a  pftlitical,  not  a  judi- 
^^qneBtion,"  and,  in  support  of  this,  ciU^h  authorities.    Th4>  oi\\3  iw 


The  Peravian  Government  contraeted  a  loan  in  England,  giving 

to  British  snbjectH,  npoii  the  terms  that  all  the  Penivian  guano 

imported  into  Great  Britain  should  be  hypothecated  for  the  repa; 

of  the  loan,  and  that  out  of  the  proceeds  of  the  guano  a  certaii 

should  be  applied  half  yearly  in  redemption  of  the  loan.    A  bill  in  i 

was  prosecuted  by  the  bondholders  against  the  agents  of  the  Per 

Government  in  England  having  the  proceeds  of  the  guano  in  their  h 

to  compel  them  to  apply  such  proceeds  to  the  redemption  of  the 

The  Republic  of  Peru,  under  an  order  of  the  court,  was  served  wii 

bill  through  the  Peruvian  minister  in  England,  but  did  not  ai 

Lord  Eomilly  held,  that  the  court  could  not  take  jurisdiction  ( 

Peruvian  Government,  and  had  no  jurisdiction  to  compel  the  agei 

apply  the  proceeds  in  their  hands  to  the  redemption  of  the  loa 

other  words,  that  the  mode  of  payment  was  an  executive  or  pel 

act,  which  could  not  be  controlled  nor  interfered  with  by  the  judi 

The  opinion  of  the  court  states  a  proposition  of  law,  with  an  unple 

reminder,  thus : 

"Some  of  the  States  of  North  America  negotiated  loans,  partly 
and  partly  at  home,  and  afterwanls  repudiated  them,  but  no  one 
attempted  to  seize  any  property  belonging  to  those  States  in  this 
try,  and  enforce  a  contract  between  those  governments  and  the  hold 
their  bonds.  And  if  this  court  did  make  the  attempt,  it  would  fal 
the  dilemma — either  it  would  simply  make  itself  ridiculous  inattem 
what  is  impossible,  or  if  it  could  assume  that  the  foreign  Govern 
was  answerable  to  this  court  and  bound  to  pay  according  to  its  den 
and  then  found  property  in  this  country,  it  might  alter  the  rel 
between  the  two  countries,  and  enable  a  "bond-holder,  by  the  aid  < 
court  of  chancery,  practically  to  declare  war  against  a  foreign  coui 

A  learned  writer  says,  that: 
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£xecative  Department,  it  tiltogeiher  free  from  the  intrrfiTeiice  of  the 
otlier  hraiicheH  of  the  OovernuM'iit.  K8|>e('iiiny  is  thiH  the  vase,  where 
tbesohject  is  committed  to  the  disc^retioii  of  the  ehicf  exeeiitivu  ollirer, 
either  by  the  Constitution  or  latcn.  So  \ouii  hh  the  powrr  \h  rttitrd  in 
Un.  it  18  to  l>e  exercised  by  him,  and  no  other  Uranvh  of  the  (iov«'rn- 
nent  can  control  itn exercise.^  (State  r.  Kennon,  7  < >hio,  St.,  540 ;  J>u via 
f.  State,  7  Md.,  101). 

This  is  cited  with  approval  by  Cooley  in  hin  valuable  work  on  Con- 
tftotional  Limitations  (llo).  John  Adams,  in  the  preface  to  his  de- 
fense of  the  American  Constitution,  says: 

"Representations  instead  of  co1I(H*tions  of  the  people;  a  total  nrpara- 
^i^of  the  executive  from  the  legiMiatire  power;  and  of  the  judicial  from 
M;  and  the  balance  in  the  le^ishitun*,  by  three  indvptfidnit,  rqual 
IniieAe*,  are,  perhaps,  the  only  three  discoveries  in  the  (Constitution  of 
•  free  Government,  since  the  institution  of  Lycur^us.'' 

Calhonn,  referring  to  these  powers,  says:  '*  K-i(*h  in  the  sphere  of  its 
powers  is  equal  and  independent  of  the  others.*^  (1  Works,  li*7, 12  States- 
Bum's  Man.y  772.)    Wm.  Wirt,  Attorney-General,  says : 

^It  is  not  in  the  power  of  the  judicial  branch  of  our  Goveniment  to 
enjoin  the  executive  from  any  duty  specially  devolve^!  upon  it  by  the 
legislative  branch.''    (1  Op.  Att.-Gen.,  GSl.) 

This  doctrine  of  equal,  co-onlinate,  separate,  indei^endent  powers,  is 
naintaiued  by  every  reputable  writer  on  the  subject.  (1  Jcfl'ersou's 
Works,  81;  Luther  r.  Borden,  7  How.,  57;  State  r.  Dorr, ///.,  1 ;  I'Vder- 
alist,chs.  47-49;  Chipman,  Government,  44;  ;{  Hume's  Phil.  Works, ao.) 
The  absolute  independence  in,  and  rij;ht  to,  the  exen*ise  of  p4iwers  by 
Congress,  without  interference  by  the  judieiiiry,  an»  so  perfect,  that 
a  court  has  no  authority  to  sumnKm  a  memlH*r  of  that  luHly  as  a  wit- 
ness. To  do  so  Is  a  breach  of  its  privileges,  which  it  may  punish  as  for 
eontempt. 

In  Queen  r.  Commissioners,  Law  Ue]>orts,  7  Queeifs  Bench,  «'{94,  the 
Lord  Chief  Justice  said  that,  ^'  when  a  <lnty  has  to  be  [K*rformed  (if  I 
may  use  that  expression)  by  the  Crown,  this  c<inrt  cannot  chiim,  evi^n 
in  appearance,  to  have  any  power  to  command  tlie  Crown  ;  the  thing  is 
Out  of  the  question.  Over  the  Sovereign  we  have  no  power."  In  other 
^onls,  a  court  cannot  interfere  with  the  performance  of  an  executive 
duty. 

In  Allen  r.  Blunt  (3  Story  C.  ('.,  745),  it  was  laid  down  by  Justice 
Story,  as  a  general  rule,  ^'  that  where  a  particular  authority  is  confided 
to  &  public  oflQcer,  to  be  exentised  by  him  in  his  discretion,  upon  an  ex- 
imination  of  Auits,  of  which  he  is  made  the  appropriate  judge,  his  deci- 
^on  nix>n  these  fa<:ts  is,  in  the  absence  of  any  ccmtrolling  provisiims, 
Asolutely  conclusive  as  to  tlie  existence  of  thi»se  facts.''  The  sanu* 
ioctrine  was  repeated  and  atlirmed  in  United  States  r.  Wri^Iit  (11 
^»tt., 648).  In  that  case  it  appeared  that  the  a<it  of  Man-li  ;J,  1S<>:J  (VI 
^,702),  authorized  the  Postmaster-General  to  make  a  resisonalde 
•^WMce  to  the  proper  jyostmsiHter^  for  clerical  services, "  w\\eucvcr^V>^* 
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reason  of  the  presence  of  a  military  force  near  any  post-offioc^  imiMiud 
business  accraes  thereat."    The  Postmaster-General  made  an  bJIowmms 
in  favor  of  a  postmaster,  and  the  qaestion  was  presented  whether  the 
court  could  examine  into  and  pass  on  the  necessity  for  and  validity  of 
the  allowance.    The  Supreme  Court  said  <'  Congress  constituted  him  [the 
Postmaster-General]  the  sole  judge  to  determine,  not  only  whether  (he 
exigencies  in  the  case  had  arisen,  but  if  they  had,  the  manner  and  ex- 
tent of  the  allowance,  and  it  is  not  competent  for  a  court  or  jury  to  rerae 
his  decision,  nor  is  it  re-examinable  anywhere  else,  as  there  is  no  prD- 
vision  in  thd  law  to  that  effect."    In  Bofinger  t;.  United  States  (18  Court 
01.,  164),  it  appeared  that  the  act  of  March  3, 1875  (18  Stat.,  6r»2),  antho^    ^ 
ized  the  Secretary  of  the  Treasury  to  pay  ^<  to  the  owners  of  the  Bteamer    *; 
Clara  Dolsen"  a  specified  sum  <^  in  full  of  all  claims  for  the  use  of  said   >' 
vessel  by  the  Navy  Department."    Bofinger  presented  a  claim  under  || 
this  act,  which  was  rejected,  and  the  Secretary  paid  the  whole  sum  to  j« 
other  parties,  ^^  whom  he  decided  to  be  the  owners  of  the  vessel."    Bofr  )^ 
inger,  claiming  to  be  the  owner,  sued  in  the  Court  of  Claims.    The  court 
said  ^^  the  act  of  1875  entrusted  to  the  Secretary  of  the  Treasury  thedii- 
cretiou  to  decide  the  disputed  question  of  the  ownership.    *    *    *    b 
has  exercised  that  discretion.    The  Statutes    *    •    *    confer  upon  thii 
court  no  power  to  review  his  action."    Woolner's  case,  13  Court  CL 
355;  Kaufman's  case,  11  Court  CI.,  659;  s.  c,  96  U.  S.,  568;  Bank  of 
Greencastle  case,  15  Court  CI.,  225 ;  Real  Estate  Savings  Bank  case,  II 
Court  CI.,  335 ;  s.  c,  104  U.  S.,  728 ;  Haycroft's  case,  10  Court  CI.,  114;   jT 
s.  o.,  22  Wall,  81 ;  United  States  v.  Arredoudo  et  a?.,  6  Peters,  72»;  ^ 
United  States  v.  Jones,  18  How.,  95,  comn>ented  on,  and  numerous  caiei  j^ 
cited;  1  Lawrence,  Compt.  Dec,  App.,  2d  ed.,  ch.  xii,  p.  543;  Exigeaof 
case,  3  Lawrence,  Compt.  Dec,  97,  and  cases  cited ;  Cunninghams. Map 
con  &  Brunswick  K.  R,  Co.,  Supreme  Court  U.  S.,  Oct.  Term,  188fc 
The  judgment  of  an  executive  officer,  as  to  hin  own  jurisdiotianj  is  nol 
conclusive ;  Hays  v,  Jones,  27  Ohio  St.,  219. 

The  legal  principle  affirmed  by  these  authorities  is,  that  no  oooii 
can  interfere  with  the  authorized  exercise  of  the  powers  of  exeeotifl 
officers,  and  that  the  judgment  of  the  latter  in  such  cases  is  final  isd 
conclusive  of  the  rights  so  adjudged.  After  such  judgment  there  iBV 
be  rights  dependent  on  questions  not  so  adjudged,  and  over  which  conrff 
may  exercise  jurisdiction,  as  in  the  case  of  equitable  rights,  trusts,  aid 
other  matters  of  judicial  cognizance  not  involved  in  executive  acdofr 
And  it  may  be,  that  where  tlie  ultimate  right  depends  ni)on  s^juHci/d  r 
question  at  law,  it  is  a  subject  of  judicial  cognizance  after  execotiva 
action  has  ceased.  And  it  may  be  also  that  equity  jurisdiction  maji* 
some  cases  protect  such  legal  right,  in  advance  of  final  executive  aetioi^ 
by  injunction  against  a  claimant.  But  these  are  questions  not  B0V 
material. 
It  seems  certain,  that  the  proper  officers  of  the  Treasury  Departaai^ 
mre  aathorized  to  decide  the  quef^tiou  \o  ^Viom  v^yuients  shall  be 


b  mmIi  daoUon  is  flnal  uid  oondosiTe  against  local  oonrta  in  the 
.  Staailar  qvMtioiia  have  ebewhere  been  conaidered  (Draft  caae^ 
nee,  QompL  Deo.,  2d  ed.,  11 ;  Balln's  case,  Id.j  214 ;  Blinks 

9  S4S ;  Sallbid  ft  Oo.'k  case,  Id.,  277  {  Oomegys  e.  Vaeaey  1  Pet.| 

10  Queen  v.  Lorda  Commiesionen  of  the  Treasniy,  Law  Rep.  7^ 
Beneli  Oaa.,  387;  Looisiana  v.  Newel,  107  U.  &,  711).  Many 
ies  are  cited  in  tbeee  caees,  and  others  are  hereafter  cited.  Of 
t  ia  not  intended  to  deny  the  anthority  of  the  oonrta,  after  pmjf 
fir  be  adaatty  made,  to  require  an  aoconnt  and  a^jodication  of  the 
the  money  so  paid.  This  is  a  matter  for  Judicial  determination, 
■e  e.  Comegys,  2  Cranch,  0.  C,  564;  s.  c,  4  Wash.,  O.  C,  570; 
Pet.,  193;  Phelps  v.  McDonald,  99  U.  S.,  298;  Draft  case,  1 
lOi  Oonpt  Dee.,  2d  ed.,  16 ;  Safford  &  Co.'s  case,  /d.,  277;  Bzi- 
lae,  3  Jd.,  91,  and  cases  cited ;  3  Op.  Att-Oen.,  29. 

I  FInt  Comptroller  erred  in  deciding  the  qaestion  of  law,  as 
the  rival  administrators,  there  is  "a  plain,  adequate,  and  com* 
nedy  at  law''  by  action  in  the  Court  of  Claims.  BnflTalo  Bayou 
Gonrt  CI.,  239.  And,  in  such  case,  the  obligation  imposed  on 
ksnrer  of  the  United  States,  to  make  payments,  as  stated,  can- 
oontiolled  by  maadasitcf.  Some  of  the  authorities  which  sup- 
I  view  are  presented  hereafter,  in  treating  of  the  ]K>wer  of  courts 
srfere  with  executive  action  involving  the  ezerciso  of  discre- 
aathoriQr  by  executive  officers.'* 

Inally,  if  there  could  be  any  doubt  hh  to  what  the  law  is,  the 
le  would  be  to  recognize  the  domiciliary  a^lminiMtratorH.  There 
onbt  of  their  authority  to  represeut  the  estati'H  of  the  de- 
.  The  decree  made  as  to  the  drafts  now  in  (fiicHt ion  recognizes 
it  of  such  administrators  to  rereive  the  sur]>lnM  proceiHlR  of  the 
fter  paying  the  claimant  in  this  euMe.  If  they  have  the  right  to 
such  surplus  proceeds,  why  not  the  right  to  receive  the  whole 
s,  and  leave  the  claimant  in  this  case  to  the  same  remedies  which 
eral  creditors  in  TennesHee  and  olher  Siaten  have  T  Why  should 
idental  circumstance,  that  the  dnifts  ure  found  here,  give  a 
'  here  a  preference,  and  leave  Tennessee,  Ohio,  and  other  State 
a  to  look  to  the  Tennessee  a^lminiHtrator  only  to  find  the  assets 
tedt 

irell  settled  that  the  legal  title  to  a  <;laim  of  a  decedent  vestH  in 
>er  legal  representative.  Thus,  in  McNutt  r.  Bland  (2  How.,  15), 
ireme  Court  says,  that  ^'exe<mtorH  and  administrators  •  •  • 
actors  in  suits  brought  by  them  ;  [and  that]  the  i)er8onal  prop- 
tfae  decedent  i$  ve9ted  in  them.^  And  in  Wilkins  t.  Ellett  (9 
742),  the  court  says,  that  ^^  the  original  administrator,  •  •  • 
iters  taken  out  at  the  place  of  the  domicile,  is  invested  with  the 
sD  the  personal  property  of  the  deceased  for  the  purpose  of  col- 
the  effiscts  of  the  estate."  See  Kane  r.  Paul,  14  Pet.,  33*,  Qasa- 
sse,  IS  Ot  01, 12;  KelJeys  Adm^r.  v.  Kelley's 
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Publio  policy  reqaires  this  conclusion.  If  drafts  can  be  seised  bj; 
judicial  process  in  the  form  now  proposed,  they  may  be,  as  again^ 
living  claimants  residing  in  the  States.  They  will  be  reluctant  to  de^ 
with  the  government  if  their  rights  are  not  to  be  protected  by  the  la^ 
of  the  domicile. 

The  result  is,  that  the  legal  title  to  the  respective  claims  in  this  case 
is  in  the  proper  domiciliary  administrators  in  Tennessee,  and,  so  flEtrif 
any  party  can  have  a  legal  title  in  the  drafts,  it  is  in  such  adminisfia- 
tors  alone. 

Second.  Of  the  authority  of  the  Supreme  Court  of  the  IHstriet  of  C^ 
lumbia. 

The  second  principal  question  presented  for  decision  is,  whether  the 
decree  of  the  Supreme  Court  of  the  District  of  Columbia  has  given  ta 
the  claimant,  Keyser,  or  to  Halstead,  as  District  administrator  aad 
trustee,  any  right  to  indorse  the  drafts  in  question,  or  to  receive  paj* 
ment  of  the  same,  or  of  any  part  thereof. 

Of  course,  ( 1)  if  the  drafts  are  void,  or  (2)  if  the  appointment  of  Hal* 
stead  as  administrator  is  void,  or  (3)  if  Meyers  had  no  authority  «j 
attorney  to  receive  the  drafts  or  deliver  them  to  Halstead.  the  deem  i 
can  give  no  rights  to  such  administrator  or  to  Keyser.    But,  even,  if  it  { 
be  assumed,  that  the  drafts  are  valid,  and  that  Halstead  is  a  legal  aooO* 
lary  administrator,  having  a  lawful  custody  of  the  drafts,  still  tkl 
decree  can  give  no  right  to  receive  payments  of  the  drafts. 

The  decree  of  the  Supreme  Court  of  the  District  adjudges,  ^^  that  B.  ; 
P.  Halstead,  administrator  of    •    •    •    J.  J.  and  J.  N.  PuUiam,  re- 
spectively, and  as  trustee  for  the  purpose,  endorse  and  collect  from  tka  < 
Treasury  of  the  United  States  the  drafts  {described];  [and]  that  oat  of- 
the  proceeds  of  such  drafts,  said  trustee  pay  to  complainant  [Benjamll 
U.  Keyser,  receiver,  &c.],  $1,448.66.^    The  United  States  was  not,  and 
could  not  be,  made  a  party  in  this  proceeding  (Carr  v.  United  Ststsir 
OS  U.  S.,  433 ;  United  States  v.  Lee,  106  U.  S.,  196).    Cunningham  %  i 
The  Macon  and  Brunswick  Railroad  Co.  et,  al,j  Supreme  Court  U.&i , 
October  term,  1883.    The  Secretary  of  the  Treasury  was  named  in  tba 
bill  in  equity  as  a  defendant,  but  was  not,  and  could  not  lawfully  ba^ 
made  such ;  nor  could  be  waive  the  privilege  of  the  United  States  whid 
holds  him  exempt  from  process.    Neither  the  United  States,  nor  ila 
officers,  in  exercising  lawful  authority  are  liable  to  suit  or  judicial  eM- 
trol.    (Chisholm  t^.  Georgia,  2  Dallai^,  4G0 ;  1  Hume's  Hist.  England,30({ : 
Divine  v.  Harvie,  7  Monroe,  Ky,,  440;  Tracy  v.  Hornbuckle,  8  Boif; 
3:16;  Webb  v,  McCauley,  4  Bush,  8;   Carr  v.  United  States,  981J.&I 
433;  United  States  v.  Lee,  106  U.  S.,  196;  United  States  r.  O^KeefeiU; 
Wall.,  1S4;  Twycross  v.  Dreyfuss,  Law  Rep.,  5  Q.  B.,  Chan.  Div.|MBl| 
Case  V.  Terrell,  11  Wall.,  199 ;  Davis  v.  Gray,  16  Id.j  203;  The  Qaeea*' 
Lords  Coriiniissioners  of  the  Treasury,  Law  Kep,,  7  Queen's  Bench  cas^; 
387;   Louisiana  27.  Juniel,  107  U.  S.,  711;   United  States  v.  McLemoia^^ 
How.,  280;   United  States  v.  Eckfoid,  G  WaU.,  491;  Oom.«.Tbdd,t 
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M7;  Ookns  9.  Virginia  6  Wheaton,  406;  Klink^  csMp  1  Law- 
Oompi.  Dee^  2d  ed.,  255,  fi.;  DnOt  oMe,  Id.j  11 ;  Bafford  ft  Oo.'s 
'JL,  277;  BeeeiTeHs  CMe,  Id^  373;  Di  Cesnola's  cMa,  2  Id^  150; 
0M6y  2  14^  115;  Briggs  el  oi.  9.  Light  Boats,  11  Allen,  MaM., 
Mgi^a  Appeal,  57  Pa.  St,  28 ;  Fariah  v.  State,  4  Howard  Mioaia- 
L,  170.)  If  he  ooald  have  been  made  a  party,  no  decree  against 
old  allbet  the  questions  now  to  be  decided,  because  the  law  does 
urgv  hlM  with  any  duty  in  relation  to  the  drafts,  nor  give  him 
tj  to  eootrd  the  Treasurer  in  iiaying  them,  or  the  First  Comp- 
in  aettUng  the  Treasorer's  aooouuta  of  payments  (Be v.  Stat,  305, 

uithority  of  the  Supreme  (lonrt  of  the  District,  (1)  over  the  drafts 

ition,  (2)  over  the  money  in  the  Treasury  for  their  payment,  and 

r  the  partiea  in  interest,  is  now  to  be  considered. 

elear  on  principle,  and  precedent — 

laty  if  the  court  had  obtained  jurisdiction  by  personal  service  of 

i  in  the  District  of  Columbia  on  the  Tennessee  administrators, 

.  aa  on  the  andllaiy  District  administrator,  yet  it  would  have  had 

tiority  to  make  any  decree  affecting  the  payment  of  the  drafts. 

Thsbt  the  court  obtained  no  jurisdiction  either  over  the  Tennessee 

atrators  ot  over  the  ftind  in  the  Treasury  fhim  which  paymenta 

be  made,  and  that  the  presence  of  the  drafts  in  court  could  not 

ise  any  decree  affecting  the  ri|;ht  to  payment. 

le  propositious  will  be  discussed  in  their  order. 

he  court  has  no  authority  to  take  jurisdiction  to  make  the  decree 

ition,  even  on  process  personally  served  on  all  the  parties  in  the 

St. 

.  must  be  so  for  several  reasons: 

he  fact,  that,  at  the  time  the  claims  in  this  case  were  allowed,  the 
at  was  dead,  and  that,  consequently,  all  action  in  relation  thereto 
ad,  must  take  from  the  court  any  authority  over  the  drafts,  which 
id. 

H  common  law  principletjthe  rif^ht  of  a  claimant  against  tlie  United 
cannot  be  assigned  before  its  allowance  by  the  i)i*o|>er  accounting 
I, though  an  equitable  interest  might  have  passed  by  asMignment. 
gys  r.Yasse,  1  Pet,  193;  Walker  r.  Smith,  21  liow.,  579.)  Hut, 
he  statute  prohibits  asy  assignment  by  a  claimant,  except  ^'aifter 
lowance  of  such  a  claim,  the  ascertainment  of  the  amount  4lue, 
be  iasning  of  a  warrant  for  the  payment  thereof."  (Uev.  Stat., 
Claims- Assignment  case,  3  Lawrence,  Compt.  Dec,  13;  8.  c,  ante^ 
irst  «.Child,  21  Wall.,  441 ;  McKnight's  casi^,  98  U.  S.,  179.)  There 
een  no  tfalid  allowance  nor  warrant  in  this  case,  because  of  the 
of  the  claimants  m  Tennessee  prior  thereto;  hence  the  claims  of 
alliams,  now  deceased,  staiul,  its  there  was  no  allowance  nor  war- 
in  the  same  shape  they  Htoo<J  when  the  claimants  were  \\v\ug — 
is^  iMMMUSQ£^2Ea/i/e  TliOD  it  is  certain,  tbnt  the  court  cannot  d«otm 
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transfers  of  claims,  when  the  claimants  themselves,  having  thi 
and  title  thereto,  could  not  have  made  assignments  thereof* 

3.  The  more  important  point  is,  that  the  authority  to  make  po 
of  the  claims  in  question,  including,  of  necessity,  the  power  to 
to  whom  payments  shall  be  made,  is  exclusively  an  executive  pc 
executive  officers. 

(1)  It  is  expressly  made  so  by  statute. 

The  Auditors  of  the  Treasury  Department  are  authorized  and  re 
by  law  to  "receive  and  examine  all  accounts.^  (Rev.  Stat.,  277/ 
proper  Comptroller  is  required  to  "  certify  the  balances  arising  ti 
to  the  Eegister."  (Kev.  Stat.,  269,  273.)  This  is  conclusive  on  al 
utive  officers.  (Rev.  Stat.,  191.)  The  Secretary  of  the  Treasun 
quired  to  "  grant  all  warrants  for  moneys  to  be  issued  from  the 
ury  in  pursuance  of  appropriations  made  by  law.'^  The  First 
troller  is  required  to  countersign  all  such  warrants,  "  which  st 
warranted  by  law.''  (Rev.  Stat.,  269.)  The  Treasurer  is  requi 
disburse  the  "  moneys  of  the  United  States"  ux>on  these  warrant 
ia,  be  is  required  to  pay  to  the  parties  named  therein  (Rev.  Stai 
311). 

The  command  of  every  warrant  is  to  the  Treasurer, — "  Pay  t 
party  therein  named,  *'  or  order."  The  words  "or  order,"  of  coui 
dude,  by  operation  of  the  law  of  the  State  of  the  domicile  of  the  pai 
legal  representatives  who  may  be  appointed  in  the  State  of  a  de 
payee.  The  law  of  the  State  of  the  domicile  is  the  only  law  whii 
operate  on  the  right  to  payment,  because  the  right  exists  in  such 
no  law  outside  of  the  State  can  operate  on  this  right,  for  the  lege 
of  the  right,  of  the  warrant,  and  of  the  draft  issued  to  make  pa^ 
is  at  such  domicile.  The  First  Comptroller  is  required  to  sett 
accounts  of  the  Treasurer,  and,  thus  decide  whether  the  payment 
been  lawfully  made  to  the  rightful  parties  entitled  thereto  (Rev. 
305,  311). 

Every  duty  thus  required  by  positive  statute,  and  reaching  up  t 
including  the  period  of  actual  payment,  is  executive  in  character,  it 
performed  by  executive  officers,  and  necessarily  includes  the  sel 
of  the  party  to  whom  payment  shall  be  made.  From  the  nature  oi 
necessary  duties  the  authority  to  perform  each  is  exclusively  in  t 
ecutive  officers.  If  a  court  may  interfere  and  direct  how  any 
them  shall  be  performed,  it  may  equally  do  so  as  to  all.  It  may  ac 
with  equal  propriety,  to  settle  an  account  and  fix  the  amount 
paid,  as  to  determine  the  party  to  whom  payment  shall  be  made 
every  reasonable  principle  the  executive  authority  is  exclusive 
and  including,  the  actual  payment  of  the  money.  A  i>ower  gii 
statute  to  executive  officers  cannot  at  the  same  time  be  exercised  1 
other  class  of  officers.  The  authority  exercised  by  the  executive c 
in  this  case  is  derived  from  the  statutes,  and  not  from  the  ooarta, 
law  requires  the  executive  officers  to  exercise  their  judgmenti  « 
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r  payments  have  been  made  by  the  execative  officere,  then  judi- 
wer  beinns  ( Vasse  r.  Comegy»,  2  Cninch,  0.  C,  504 ;  s.  c,  4 
G.  C,  670;  s.  C,  1  Pet.,  193;  McKee's  case,  12  Gt  GI.,534;  3 
L-Gen.,  29 ;  11  Jd.,  7). 

Iiese  views  are  supported  by  judicial  decisions  declaring  the  ex- 
ope,  and  effect  of  executive  authority  exercised  uuder  statutes. 
f  the  decisions  have  already  hereinabove  been  cited  and  quoted, 
are  hereinafter  presented.  The  whole  subject  has  elsewhere 
vnsidered,  and  it  is  unnecessary  here  to  repeat  what  has  thus 
ud  (Onnningham  v.  The  Macon  and  Brunswick  Railroa<l  Co., 
Supreme  Gourt  U.  8.,  October  Term,  1883;  Walker  v.  Smith, 
r.,  579;  Vasse  9.  Gomegys,  2  Oranch,  C.  0.,  56^ ;  s.  c,  4  Wash., 
170;  a  a,  1  Pet,  193;  Attorney-General  r.  Brown,  1  Wis.,  522; 
f  Const  Lim.,  115 ;  Morray's  Lessee  v,  Hoboken  Land  and  Im* 
lent  Ga,  18  How.,  281 ;  Ballance  r.  Forsythe,  24  Id.,  185 ;  Draft 
Lawrence,  Gompt.  Dec.,  2d  ed.,  11;  Salln's  case,  J(d.,  214;  Klink's 
d.,  242;  Safford  &  Go.'s  case,  Id.,  277,  and  cases  cited;  1  Op. 
«.,  881-984;  3  id.,  531,  718 ;  7  id.,  80;  lGid.,367;  Johnson  v. 
y,  13  Wall.,  72). 

nie  Judicial  decisions  defining  the  extent  of  judicial  authority 
the  same  conclusion.    The  effect  of  them  all  may  be  summed  up 
w  words : 

le  judicial  courts  cannot  interfere  with  executive  officers  in  the 
e  of  a  statutory  x)ower  to  examine,  allow,  and  pay  claims,  when 
formanoe  of  this  duty  requires  of  such  officers  the  employment 
ment  and  discretion.  * 

hen  there  are  rival  claimants  demanding  payment  of  the  name 
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will  be  operative  on  them  after  payment,  to  settle  the  right  to  tt 
Executive  officers  are  not  bound  to  await  the  final  decision  of  so 
ceeding  before  making  payment  (3  Op.  Att.-Gen.,  29 ;  11  Jd., 
will  generally  respect  snch  decision,  if  made  before  payment, 
classes  of  cases :  fir%t^  when  the  equitable  title  of  a  claimant  ic 
mined,  because,  as  a  general  rule,  accounting  officers  deal  only  wil 
rights  (Kellogg  v.  United  States,  7  Wall.,  361 ;  3  Op.  Att-Gen. 
Id,j  86 ;  11  Id.j  7) ;  and  second,  when  the  fund,  from  which  payii 
to  be  made,  is  held  by  the  United  States  as  a  trustee^  such  trust 
a  subject  of  equity  jurisdiction. 

d.  And  a  decree  ma}'  perhaps  be  made  in  personam^  requiring 
signment  of  such  claim  after  the  issue  of  a  Treasury  warrant  and 
when  the  right  to  such  assignment  is  based  on  an  equitable  title, 
son's  case,  3  Lawrence,  Gompt,  Dec,  289,  n. ;  Ager  v.  Murray,  106 
126.)  Such  actual  assignment  would,  of  course,  be  respected  by 
tive  officers  in  making  payment.  A  review  of  the  adjudicated 
idll  support  the  propositions  stated. 

In  Yasse  v.  Gomegys  (2  Granch,  G.  G.,  564),  decided  in  1825 
fietcts  appeared :  The  board  of  commissioners  under  the  treaty  with 
of  February  22, 1819,  awarded  to  Gomegys  and  Petit,  as  assign 
bankruptcy  of  Vasse,  $8,846.14  for  a  claim  which  he  had  against 
and  which,  with  other  claims,  was  to  be  paid  out  of  money  in  the 
ury  of  the  United  States  received  from  Spain.  March  12, 1824, 
claimed  this  money  in  opi)osition  to  his  assignees  and  to  the  awai 
filed  his  bill  in  equity  in  the  circuit  court  of  the  United  States  at 
ington  Gity  against  the  assignees  and  their  agent,  Mifflin,  who  wei 
residents  of  the  District  of  Columbia,  and  Jandon,  the  agent  of  J 
and  a  resident,  praying  that  the  defendants  may  be  enjoined  from  i 
ing  the  money,  and  that  the  Treasurer  of  the  United  States  be  en 
from  payiug  it.  The  Treasurer  was  not  a  party.  Publication  was 
as  to  the  non-residents,  and  Jaudon  was  personally  served  with  pi 
The  court  said :  '• 

'  The  first  question  is,  has  this  court  jurisdiction  as  to  any  oft 
fendants  against  whom  it  can  make  a  final  decree  t  The  fund,  i 
which  the  claims  are  to  be  paid,  are  [is]  in  the  Treasury-  of  the  I 
States.  Where  is  that !  The  Treasurer  resides  at  Washington,  ai 
head  of  the  Department;  but  is  the  money  there  t  Can  thefti 
said  to  be  within  the  jurisdiction  of  the  court! 

We  think  not.  The  otficers  of  tlie  United  States  holding  the  ] 
money,  as  the  money  of  the  United  States,  are  not  accountable  U 
body  but  the  United  States,  and  are  not  liable,  at  the  suit  of  ai 
vidual,  on  account  of  having  such  money  in  their  hands. 

The  defendants,  Gomegys  and  Petit  and  Mifliin,  against  whom 
an  eft'eclual  decree  could  be  made,  are  not  within  the  jurisdicti 
the  court.  Jandon  alone  is  within  the  jurisdiction,  but  there  is  ni 
gation  which  will  authorize  a  final  decree  against  him.  The  alleg 
that  he  is  the  agent  of  Mifflin,  the  agent  of  the  assignees,  is  not  i 
£cient  foundation  for  a  decree  against  those  assignees  upon  the  i 
of  the  case. 
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We  tfaiDk,  therefore,  that  the  bill  ought  to  be  diMiniHHed." 
The  money  was  paid  by  the  Treasurer  to  the  assignees.  Vasse  then 
'roQght  an  action  of  assumpsit  against  them,  and  recovered  judgment 
Vasse  o.  Gomegys  and  Petit,  4  AVash.,  G.  C.,  570),  which  was  reversed 
ij  the  Snpreme  Gourt,  not  for  want  of  jurisdic^tion,  but  l>ecau8e  the  as- 
ignees  were  the  rightfnl  claimants.  (Gomegys  r.  Vasse,  1  Pet.,  193). 
Lnd  the  syllabus  of  the  case  (2  Granch,G.  G.,  504)  declares,  that,  *^  unless 
ome  party  defendant,  against  whom  an  effectual  decree  can  be  made,  bo 
bond  [aud  ]>ersonally  served  with  process]  within  the  District  of  Golum* 
>ia,  the  court  •  •  •  has  no  jurisdiction  of  the  cause."  It  follows, 
haX^  inasmuch  as  no  court  can  obtain  jurisdiction  of  money  in  the 
beasniyf  or  of  the  Secretary  of  the  Treasury,  or  of  the  Treasurer  who 
has  the  custody  of  the  public  money,  no  effi'ctual  decree  can  be  made  as 
bo  such  money  in  the  Treasury. 

Ridgway  r.  Hays,  the  Secretary  of  the  Treasury,  and  the  Treasurer 
of  the  United  States  (5  Granch,  G.  G.,  23),  was  decided  in  1836.  This 
vas  a  bill  in  equity  to  restrain  the  defendants.  Hays  and  others,  from 
leoeiving,  and  the  Secretary  of  the  Treasury  and  the  Treasurer,  from 
paying,  the  amount  awarded  to  the  assignees  and  representatives  of 
Hays,  ander  the  French  treaty  of  spoliations.  The  Secretary  and  Treas- 
urer by  answer  objected  to  the  jurisdiction  of  the  court  over  them,  but, 
under  protest,  admitted  that  the  mone^'  was  in  tht*  Treasury  as  a  trust 
hmd  for  the  benefit  of  individuals,  and  that  it  would  'Mx*  duly  paid  to 
Bie  parties  to  whom  it  shall  appear  that  the  moneys,  so  awunled,  are 
legally  and  equitably  due."  The  bill  was  disniiss<Ml  on  the  nu^rits,  but 
Oranch,  C.  J.,  in  an  obiter  dictum^  said: 

**The  fund  is  placed  in  the  Treasury  •  •  •  as  in  a  place  of  de- 
posit only,  and  the  United  States  am  merely  trustees;  and  if  the  awanl 
if  the  commissioners  is  not  couelusive  between  the  eonilictin^  Anieri- 
caa  claimants  of  the  fund,  and  it'  the  ordinary  Judicial  tribunals  of  the 
ooantry  have  jurisdiction  to  decide  siieh  contlit^in;;  elainis,  I  cannot 
see  why  the  United  States,  in  cases  in  whirh  ihnj  are  nu»rely  HtakehoUlrrH^ 
Shoald  not  submit  to  those  decisions,  and  aid  those  tribunals  in  the  duo 
administration  of  justice.'' 

A  part  of  the  syllabus  of  this  ease  is,  that,  "where  the  United  States 
Mrs  mere  trustees  of  a  fund  for  the  benefit  4)f  iuiiiviiluals,  it  Hcvmn  that  it 
may  be  enjoined  an<l  stayed  in  tli<»  Trisisury."  (HIlis  r.  Lord  (Jrny,  in 
Sqnity,  6  Simons,  214,  cited  in  this  ease.)  See  <lieenville  Murray  r. 
Barl  of  Glareudon,  0  Law  Kep.,  Krpiity,  11;  11  International  Ueview, 
KewYork,  Ma^'-^Iune,  18tS.^:UL>;  (iridlev  r.  Lord  Palnierston,;5  limderip 
and  Bingham,  285.<» 

•In  the  ca«if  of  LdiiiMiaiia  r.  Jnmrl  (107  V.  S.,  711).  tin*  SinnfiiH' Court,  n'fi'rriiij;  to 

ttecaaeof  Board  of  Lirpiidation  r.  McConih  {\yZ  V.  S.,  r>:U ),  n-sts  itn  dici.sion  upon 

ftegronnd  that  a  tax-fiiiul  Hpocilically  M't  apart  tor  boudhoMcrs  by  a  State  law  is  a 

taM-fandy  and  tliat,  an  iriMteet,  thi*  Stat«:  otliccrH  arc  aiiK^nalile  to  tlif  rourtt*.     And 

the  court  sayH : 

.  "In  fact^  the  board  h«Id  the  new  it»iw  of  hondrt  in  truMt^  and  ovory  oiio  who  ^av«)  up 
liiiold  obligations  and  acciiptcMl  the  now  in  Hi>ttl«Mii«Mit  h(>runit>  a  h«*iirti('iary  iiudor  the 
tnit,and  might  aot  accordingly"  (14  International  Keview.  New  York/May-Jnm*, 
UBS,  p.  339). 


304  Fint  OomptroUer^a  Offioey  Treasury  Department. 

Publio  policy  reqaircB  this  conclusion.  If  drafts  can  be  seized  by 
judicial  process  in  the  form  now  proposed,  they  may  be,  as  against 
living  claimants  residing  in  the  States.  They  will  be  reluctant  to  deal 
with  the  government  if  tlieir  rights  are  not  to  be  protected  by  the  laws 
of  tlie  domicile. 

The  result  is,  that  the  legal  title  to  the  respective  claims  in  this  cas^ 
is  in  the  proper  domiciliary  administrators  in  Tennessee,  and,  so  far  i^ 
any  party  can  have  a  legal  title  in  the  drafts,  it  is  in  such  administr^. 
tors  alone. 

Second.  0/  the  authority  of  the  Supreme  Court  of  the  Dietriet  of  Qo, 
lumbia. 

The  second  principal  question  presented  for  decision  is,  whether  the 
decree  of  the  Supreme  Court  of  the  District  of  Columbia  has  given  to 
the  claimant,  Keyser,  or  to  Halstead,  as  District  administrator  and 
trustee,  any  right  to  indorse  the  drafts  in  question,  or  to  receive  psj* 
ment  of  the  same,  or  of  any  part  thereof.  | 

Of  course,  (1)  if  the  drafts  are  void,  or  (2)  if  the  appointment  of  Hal- 
stead  as  administrator  is  void,  or  (3)  if  Moyers  had  no  authority  ai 
attorney  to  receive  the  drafts  or  deliver  them  to  Halstead,  the  decraa 
can  give  no  rights  to  such  administrator  or  to  Keyser.  But,  even,  if  it 
be  assumed,  that  the  drafts  are  valid,  and  that  Halstead  is  a  legal  anofl* 
lary  administrator,  having  a  lawful  custody  of  the  drafts,  still  tba 
decree  can  give  no  right  to  receive  payments  of  the  drafts. 

The  decree  of  the  Supreme  Court  of  the  District  adjudges,  ^^  that  B. 
P.  Halstead,  administrator  of  •  •  •  J.  J.  and  J.  N.  PuUiam,  re- 
spectively, and  as  trustee  for  the  purpose,  endorse  and  collect  from  thft 
Treasury  of  the  CTnited  States  the  drafts  |  described];  [and]  that  oat  of  .■ 
the  proceeds  of  such  drafts,  said  trustee  pay  to  complainant  [BenjamiD  j 
U.  Keyser,  receiver,  &c.],  $1,448.66."  The  United  States  was  not,  and  * 
could  not  be,  made  a  party  in  this  proceeding  (Carr  v.  United  Stat6l| 
08  U.  S.,  433 ;  United  States  v.  Lee,  106  U.  S.,  196).  Cunningham  •. 
The  Maeon  and  Brunswick  Railroad  Co.  et,  al,j  Supreme  Court  17. 8.f  i 
October  term,  1883.  The  Secretary  of  the  Treasury  was  named  in  tba  4 
bill  in  equity  as  a  defendant,  but  was  not,  and  could  not  lawfully  be^  j 
made  such;  nor  could  he  waive  the  privilege  of  the  Unit^  States  whidi  ■ 
holds  him  exempt  from  process.  Neither  the  United  States,  norita  4 
officers,  in  exercising  lawful  authority  arc  liable  to  suit  or  judicial  eoB*  ^ 
trol.  (Chisholm  V.Georgia, 2  Dallas, 400;  1  Hume's  Hist. England, SM;  ''.'. 
Divine  v.  Harvie,  7  Monroe,  Ky.,  440;  Tracy  v.  Hornbuckle,  8  Built  ^ 
336;  Webb  v.  McCauley,  4  Bush,  8;  Carr  v.  United  States,  dSU.&i  ^ 
433;  United  States  v.  Lee,  106  U.  S.,  196;  United  States  r.  O^Keefe,!!  ] 
Wall.,  184;  Twycross  v.  Dreyfuss,  Law  Rep.,  5  Q.  B.,  Chan.  Div.,nS} 
Case  V.  Terrell,  11  Wall.,  199 ;  Davis  v.  Gray,  16  Id.,  203;  The  Qaeealk 
Lords  Coinmissioners  of  the  TreaHiny,  Law  Rep.,  7  Queen's  Bench caM%  j 
387 ;  Louisiana  v.  Juniel,  107  U.  S.,  711;  United  States  v.  McLemorek^  J 
How.,  286;   United  States  v.  Eckford,  6  Wall.,  491;  Oom.  «.Tddd,t  "^ 
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917;  Colicns  v.  Virginia,  0  Wheatou,  400;   Kliiik^H  case,  1  Law- 

Compt.  Dec.,  2d  ed.,  255,  n.;  Draft  ctvse,  /ri.,  11 ;  Safford  &  Co.'a 
TcL,  277;  Keceiver'a  case,  /d.,  373;  Di  Cesnola'a  cahe,  2  ld.j  159; 

case,  2  Jd.,  115;  Briggs  et  al.  r.  Light  Boats,  11  Allen,  Mass., 
feigs's  Appeal,  67  Pa.  St.,  28;  Farish  r.  State,  4  Howard  Missis- 
i.,  170.)  If  he  could  have  been  made  a  i>art.v,  no  decri?e  against 
luld  aft'ect  the  questions  now  to  he  decided,  because  the  law  does 
arge  him  with  any  duty  in  relation  to  the  drafts,  nor  give  hiui 
ity  to  control  the  Treasurer  in  |»aying  them,  or  the  First  Comp- 

in  settling  the  Treasurer's  accounts  of  payments  (Uev.  Stat.,  305, 

authority  of  the  Supreme  ('ourt  of  the  Distrirt,  (1)  over  the  drafts 
stion,  (2)  over  the  money  in  the  Tresisury  for  their  payment,  and 
iT  the  parties  in  interest,  is  now  to  l)e  considered. 
»  clear  on  principle,  and  precedent — 

hat,  if  the  court  had  obtained  jurisdiction  by  i»ersonal  service  of 
«  in  the  District  of  Columbia  on  the  Tennessee  administrators, 
1  as  on  the  ancillary  District  administnitor,  yet  it  wouhl  have  had 
:hority  to  make  any  decree  aft'ectin*;  the  payment  of  the  drafts. 
That  the  court  obtaineil  no  juriMiieiion  either  over  the  Tennessee 
istrators  or  over  the  fund  in  the  Tnmsury  fnim  which  payments 

be  made,  and  that  the  presence  of  the  drafts  in  court  (*ouId  not 
rize  any  decree  aflecting  the  ri^ht  to  payment, 
se  propositions  will  be  discussed  in  their  order. 
!he  court  has  no  authority  to  take  jurisdi(;tion  to  make  the  decree 
»tion,  even  on  process  personally  served  on  iill  the  parti«'s  in  the 
ct. 

!«  must  be  so  for  several  reas(»ns: 

The  fact,  that,  at  the  time  the  chiims  in  this  case  were  allowed,  the 
int  was  dead, and  that,  consequently,  all  action  in  n*lati4m  thereto 
oid,  must  take  from  the  rourt  any  autli4)rity  over  ttit'  drafts,  which 
)id. 

)n  common  late  principh'H^Xhi'  r\i::\ii  of  a  claimant  against  the  l.'niteil 
scannot  be  assigned  before  its  allowance  by  the  pr4)pcr  ac4*onnting 
"Sjthough  an  equitable  interest  mi;;tit  have  passed  by  assignment. 
5gys  r.  Vasse,  1  Pet.,  193;  Walker  r.  Smith,  21  How.,  :»71>.)  But, 
the  statute  prohibits  any  assignment  by  a  claimant,  except  ''after 
llowance  of  such  a  claim,  the  ascertainment  oi'  the  amount  4lue, 
he  issuing  of  a  warrant  for  the  paynuMit  tli4*n'of.''    (K4'v.  Stat., 

Claims-Assignment  case,  .*<  La wren<-4*,  Compt.  1>4'4*.,  l.'J:  s.  (\,  ante^ 
irst  r.  Child,  21  \Vall.,441  ;  M<Kni;;ht's  cast*,  IKS  r.S.,  17i>.)  There 
)eeu  no  valid  allowance  n4»r  warrant   in  this  cas4».  because  of  the 

of  the  claimants  m  Teiiness4'<-  i»rior  thereto:  Immicc  the  claims  <»f 
allianis,  now  deceased,  stand,  as  there  was  no  allowanct'  nor  war- 
in  the  same  shai>e  they  st4>4Ml  when  the  claimants  W4're  living — 
ia,  uoD-aasignable.  Then  it  is  certain,  that  the  court  cannot  decrite 
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transfers  of  claims,  when  the  claimants  themselves,  having  th 
and  title  thereto,  coald  not  have  made  assignments  thereof. 

3.  The  more  important  point  is,  that  the  authority  to  make  pi 
of  the  claims  in  question,  including,  of  necessity,  the  power  to 
to  whom  payments  shall  be  made,  is  exclusively  an  executive  p 
executive  officers. 

(1)  It  is  expressly  made  so  by  statute. 

The  Auditors  of  the  Treasury  Department  are  authorized  and  n 
by  law  to  "receive  and  examine  all  accounts.^  (Rev.  Stat.,  277. 
proper  Comptroller  is  required  to  "  certify  the  balances  arising  t 
to  the  Register."  (Rev.  Stat.,  269,  273.)  This  is  conclusive  on  a 
utive  officers.  (Rev.  Stat.,  191.)  The  Secretary  of  the  Treasur 
quired  to  "  grant  all  warrants  for  moneys  to  be  issued  from  the 
ury  in  pursuance  of  appropriations  made  by  law."  The  First 
troller  is  required  to  countersign  all  such  warrants,  "  which  si 
warranted  by  law."  (Rev.  Stat.,  269.)  The  Treasurer  is  requ 
disburse  the  "  moneys  of  the  United  States"  upon  these  warrant 
is,  he  is  required  to  pay  to  the  parties  named  therein  (Rev.  Sta 
311). 

The  command  of  every  warrant  is  to  the  Treasurer, — "  Pay  t 
party  therein  named,  "  or  order."  The  words  "or  order,"  of  cooi 
dude,  by  operation  of  the  law  of  the  State  of  the  domicile  of  the  pa, 
legal  representatives  who  may  be  appointed  in  the  State  of  a  dc 
payee.  The  law  of  the  State  of  the  d-omieile  is  the  only  law  whi 
operate  on  the  right  to  payment,  because  the  right  exists  in  such 
no  law  outside  of  the  State  can  operate  on  this  right,  for  the  legi 
of  the  right,  of  the  warrant,  and  of  the  draft  issued  to  make  pa 
is  at  such  domicile.  The  First  Comptroller  is  required  to  set 
accounts  of  the  Treasurer,  and,  thus  decide  whether  the  paymen 
been  lawfully  made  to  the  rightful  parties  entitled  thereto  (Rev 
305,  311). 

Every  duty  thus  required  by  positive  statute,  and  reaching  up  I 
including  the  period  of  a^ctual  payment,  is  executive  in  character,  i 
performe<l  by  executive  officers,  and  necessarily  includes  the  se 
of  the  party  to  whom  payment  shall  be  made.  From  the  nature  o 
necessary  duties  the  authority  to  perform  each  is  exclusively  in  1 
ecutive  officers.  If  a  court  may  interfere  and  direct  how  any 
them  shall  be  performed,  it  may  equally  do  so  as  to  all.  It  may  a 
with  equal  propriety,  to  settle  an  account  and  fix  the  amount 
paid,  as  to  determine  the  party  to  whom  payment  shall  be  mad< 
every  reasonable  principle  the  executive  authority  is  exclusive 
and  including,  the  actual  payment  of  the  money.  A  power  gi' 
statute  to  executive  officers  cannot  at  the  same  time  be  exercised  I 
other  class  of  officers.  The  authority  exercised  by  the  executive ( 
in  this  case  is  derived  from  th^  ^tatutes^  and  not  from  the  ooarta 
law  requires  the  executive  offtcexa  to  v^^«t^\^  Wv^vc  V^^^Sea^^V^ 
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lat  of  the  conrts.    (Gkiines  r.  Thompson,  7  Wall.,  352 ;  Johnson  v. 

owaley,  13  Jcf.,72;  Walker  v.  Smith,  21  ilow.,570;  Board  of  Liquida- 

on  V.  McGomb,  12  U.  S.,  531;  Smelting  Co.  r.  Kemp,  104  U.  8.,  636; 

teel  V.  Smelting  Co.,  106  U.  S.,  447 ;  Moore  et  al.  r.  Wilkinson,  13  Cal., 

78 ;  Beard  «.  Fadry,  3  Wall.,  478 ;  Gibson  v.  Choteun,  13  7/i.,  93 ;  Iloof- 

lagle  r.  Anderson,  7  Wheat.,  212 ;  Polk's  Lessee  r.  Wendell,  5  Id.j  304 ; 

lacksoQ  p.  Johnson,  1  Bibb,  56;  Schedda  r.  Sawyer,  4  McLean,  180; 

Holt  p.  Hemphill,  3  Ohio,  3;{2.) 

After  payments  have  been  made  by  the  executive  ofiicers,  then  judi- 

Oil  power  begins  ( Vnsse  r.  Comegys,  2  Craneh,  G.  C,  564 ;  s.  c,  4 

Wash.,  O.  C,  570 ;  s.  c,  1  Pet.,  193 ;  McKee's  case,  12  Ot.  i)U  oiU ;  3 

Op.  Att.-Oen.,  29 ;  11  Id.,  7). 

(2)  These  views  are  supported  by  jadieial  decisions  declaring  the  ex- 
tnty  scope,  and  efifect  of  executive  authority  exercised  under  statutes. 
BoBie  of  the  decisions  have  already  hereinabove  been  cited  and  quoted, 
alhers  are  hereinafter  presente<l.  The  whole  subject  has  elsewhere 
hen  considered,  and  it  is  unnecessary  here  to  repeat  what  has  thus 
hen  said  (Cunningham  v.  The  Macon  and  Brunswick  Kailroad  Co., 

,  H  dLj  Supreme  Court  U.  8.,  October  Term,  18S:i;  Walker  v.  Smith, 
I  il  How.,  579;  Vasse  v.  Comegys,  3  Cranch,  C.  C,  564 ;  8.  c,  4  Wash., 
RC,  570;  8.  c,  1  Pet.,  193;  Attorney-General  r.  Brown,  1  Wis.,  522; 
[  (tooley,  Const.  Lim.,  115 ;  Murray's  Lessee  r.  Iloboken  I^and  and  Im- 
I  irovement  Co.,  18  How.,  281 ;  Bailance  r.  Forsytbe,  24  Id.y  185 ;  Drailt 
',  1  Lawrence,  Compt.  Dec,  2d  ed.,  11 ;  Salln's  cam*,/(/.,  214;  Klink's 
,  Id. J  242;  Safford  &  Co.'s  case.  Id.,  277,  and  cases  cited;  1  Op. 
Att-Oen.,  681-084;  3  Id.,  531,  718;  7  7^.,  80;  10  Id.,Si}7;  Johnson  r. 
Ibwsley,  13  Wall.,  72). 

(3)  The  judicial  decisions  defining  the  extent  of  judicial  authority 
had  to  the  same  conclusion.  The  eftect  of  them  all  may  be  summe<l  up 
il  a  few  words : 

4.  The  judicial  courts  cannot  interfere  with  executive  officers  in  the 
exercise  of  a  statutory  power  to  examine,  allow,  and  pay  claims,  when 
Qie  performance  of  this  duty  requires  of  such  officers  the  eniployiuent 
of  judgment  and  discretion.  * 

I.  When  there  are  rival  claimants  demanding  payment  of  the  Hame 
daim,  and  executive  officers  mtiko  payment  to  the  wrong  claimant,  a 
toavt  having  jurisdiction  of  the  parties  and  subject-matter  may,  after 
toeh  payment,  as  between  the  parties  or  others  charged  with  notice, 
give  relief  to  the  rightful  claimant. 

c.  After  the  allowance  of  a  claim  by  the  pn>per  executive  officers,  the 
granting  and  countersigning  of  a  Treasury  warnuit  for  i)ayment,  and 
tte  issuing  of  a  draft  to  make  payment  of  the  warrant,  no  court  can, 
%j  decree,  determine  to  which  of  two  or  more  rival  claimantH  payment 
tf  such  draft  shall  be  made  by  executive  officers,  s<>  as  to  require  them 
te  pay  in  accordance  therewith.  But,  in  such  ciise,  a  court  having  ^ut\v 
^^MoD  of  aJJ  parties  in  interest  by  peraonal  serviee  of  proceaa^ma^, 
trdsene,  determine  the  riglits  of  the  parties  inter  w«e,  wbicb  dectw 
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will  be  operative  od  them  after  paymeDt,  to  settle  the  right  to  theftmd. 
Executive  officers  are  not  bound  to  await  the  final  decision  of  sacb  pits 
ceeding  before  making  payment  (3  Op.  Att.-Gen.,  29;  11  Jd.,  7),  bo^ 
will  generally  respect  snch  decision,  if  made  before  payment,  in  ti^ 
classes  of  cases :  firsts  when  the  equitable  title  of  a  claimant  is  det^ 
mined,  because,  as  a  general  rule,  accounting  officers  deal  only  with  fapm 
rights  (Kellogg  v.  United  States,  7  WalL,  361 ;  3  Op.  Att-Gen.,  29;  3 
Id.j  8G ;  11  Id.j  7) ;  and  second,  when  the  fund,  from  which  payment  k 
to  be  made,  is  held  by  the  United  States  as  a  trustee,  such  trust  being 
a  subject  of  equity  jurisdiction. 

d.  And  a  decree  ma}'  perhaps  be  made  in  personam^  requiring  an  as- 
signment of  such  claim  after  the  issue  of  a  Treasury  warrant  and  dnfi|  ; 
when  the  right  to  such  assignment  is  based  on  an  equitable  title.  (6ib>  \ 
son's  case,  3  Lawrence,  Gom])t,  Dec,  289,  n. ;  Ager  v.  Murray,  105  U.  8.,  i 
126.)  Such  actual  assignment  would,  of  course,  be  respected  byezeeih  } 
tive  officers  in  making  payment.  A  review  of  the  adjudicated  ouM  | 
idll  support  the  propositions  stated.  [ 

In  Yasse  v.  Gomegys  (2  Granch,  G.  G.,  564),  decided  in  1825,  thM 
fietcts  appeared :  The  board  of  commissioners  under  the  treaty  with  Spaijl 
of  February  22, 1819,  awarded  to  Gomegys  and  Petit,  as  assignees  h 
bankruptcy  of  Vasse,  $8,846.14  for  a  claim  which  he  had  against  Spail| 
and  which,  with  other  claims,  was  to  be  paid  out  of  money  in  the  Ttmk 
ury  of  the  United  States  received  from  Spain.    March  12, 1824,  Vms 
claimed  this  money  in  opposition  to  his  assignees  and  to  the  award,  aoi 
filed  bis  bill  in  equity  in  the  circuit  court  of  the  United  States  at  Waih*  i^ 
ington  Gity  against  the  assignees  and  their  agent,  Mifflin,  who  were  no» 
residents  of  the  District  of  Columbia,  and  Jandon,  the  agent  of  Mifflia,  I 
and  a  resident,  praying  that  the  defendants  may  be  enjoined  from  reoeiT*  I 
ing  the  money,  and  that  the  Treasurer  of  the  United  States  be  enjoiiial  ^ 
from  paying  it.    The  Treasurer  was  not  a  party.    Publication  was  madl   ^ 
as  to  the  nonresidents,  and  Jaudon  was  personally  served  with  prooeHI,   • 

The  court  said : 

'The  first  question  is,  has  this  court  jurisdiction  as  to  any  of  the  d^ 
fendants  against  whom  it  can  make  a  final  decree  t  The  fund,  out  rf 
whicii  the  claims  are  to  be  paid,  are  [is]  in  the  Treasury-  of  the  Unitei 
States.  Where  is  that  ?  The  Treasurer  resides  at  Washington,  andtkl 
head  of  the  Department;  but  is  the  money  there  t  Can  the  Aindll 
said  to  he  within  the  jurisdiction  of  the  court! 

We  think  not.    The  otficers  of  the  United  States  holding  the  poUb 


The  defendants,  Comegys  and  Petit  and  Mifflin,  against  whom  wtf 
an  efteclual  decree  could  be  made,  are  not  within  the  jurisdictiM  li 
the  court.  Jaudon  alone  is  within  the  jurisdiction,  but  there  is  no  alto 
gation  which  will  authorize  a  final  decree  against  him.  The  allegttaM 
thiit  he  is  the  agent  of  Mifflin,  the  agent  of  the  assignees,  is  not  a  «g 

Ucient  foundation  for  a  decree  agam^t  \)clo%^  ^.^i^uees  upon  the 

of  the  case. 


link,  tkoralbra,  that  the  bill  oaght  to  be  dismissed.* 
ifsmsj  WW  paid  by  the  Treasnrer  to  the  assignees.  Vsase  tJien 
«n  action  of  assumpsit  against  them,  and  reooreied  jadgment 
•  Gomegys  and  Petit,  4  Wash.,  0.  C,  570),  which  was  levened 
apreme  Oonrt^  not  for  want  of  jurisdiction,  but  because  the  as- 
ren  the  rightflil  claimants.  (Gomegys  9.  Vasse,  1  Pet,  183). 
syllabus  <rf  the  case  (2  Oranch,  U.  C,  564)  declares,  that,  *^  unless 
r^  defendant^  against  whom  an  efftclMal  decree  can  be  made,  be 
id  personally  served  with  process]  within  the  District  of  Oolum« 
iXNurt  •  •  •  has  no  jurisdiction  of  the  cause.''  It  follows^ 
uunneli  as  no  court  can  obtain  jurisdiction  of  money  in  the 
r,  or  of  the  Secretary  of  the  Treasury,  or  of  the  Treasurer  who 
Niatody  of  the  public  money,  no  effectual  decree  can  be  made  aa 
neii^  in  the  Treasury. 

vy  9.  Haysy  the  Secretary  of  the  Treasury,  and  the  Treasnrer 
nited  States  (5  Cranch,  C.  C,  23),  was  decided  in  1836.  This 
II  in  equity  to  restrain  the  defendants.  Hays  and  others,  from 
IT,  and  the  Secretary  of  the  Treasury  and  the  Treasurer,  from 
Ae  amount  awarded  to  the  assignees  and  representative  of 
kdor  tke  French  treaty  of  spoliations.  The  Secretary  and  Trees- 
inawer  olgected  to  the  jurisdiction  of  the  court  over  them,  but, 
rotest,  admitted  that  the  money  was  in  the  Treasury  ae  a  truet 
the  beneftt  of  individuals,  and  that  it  would  ^^  be  duly  ]>aid  to 
ies  to  whom  it  shall  appear  that  the  moneys,  so  awarded,  are 
od  equitably  due."  The  bill  was  dismissed  on  the  merits,  but 
O.  J.,  in  an  obiter  di4Uumj  said : 

fbnd  is  placed  in  the  TrcaMury  *  *  *  as  in  a  place  of  de- 
ly,  and  the  United  States  are  merely  trustees;  and  if  the  award 
>mmissioners  is  not  conclasive  between  tho  conflicting  Amcri* 
uants  of  the  fund,  and  if  the  ordinary  Judicial  tribunals  of  the 
have  jurisdiction  to  decide  Huch  conflicting  claims,  I  cannot 
the  United  States,  in  casen  in  which  they  are  merely  Mtakeholdere^ 
lOt  submit  to  those  decisions,  and  aid  those  tribunals  in  the  due 
ration  of  justice." 

t  of  the  syllabus  of  this  case  is,  that,  <<  where  the  United  States 
trueieei  of  a  fund  for  the  beneflt  of  individuals,  it  seems  that  it 
si^joined  and  stayeil  in  tho  Treasury.^  (Ellis  r.  Ix)nl  Gray,  in 
B  Simons,  214,  cited  in  this  case.)  See  (ireenville  Murray  v. 
[Jlarendon,  9  Law  Bep.,  Equity,  11;  14  International  lieview, 
Ik,  May-June,  1883, 342;  Gridley  v.  Lord  Palmerston,  3  Brodcrip 
ihami  285.* 


of  Looisiana  r.  Jiimel  (107  V.  S.,  711),  the  Siipn^no  Court,  referring  to 
f  Boftrdof  LiqaUlation  r.  McConih  (<J2  IT.  S.,  5:n),  rpHtu  its  dt'ciBioii  npon 
A  tlwt  a  tax-fhnd  spocifi(\al]y  Rct  apart  for  bondhohlore  by  a  State  law  is  a 
,  and  that,  m$  tnuimB,  the  State  otflcers  are  amenable  to  the  courts.  And 
Mya: 

Ltbo  board  held  the  new  imine  of  bomlH  in  tm$t,  and  every  one  who  gaira  u^ 
l^pithHia  and  aceept ed  the  new  in  aotthwent  became  a  benefVciary  uhAat  Xm 
might  Moi  Meeatdiaglf"  (14  JnternBtiooal  Review,  New  York,  lia^-3uu«. 
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Of  the  above  case  it  may  be  said,  (1)  that  the  opinion,  that  the  fond 
might  be  enjoined,  is  merely  an  obiter  dictum;  (2)  that  it  proceeds  upon 
the  idea,  that  the  Secretary  and  Treasurer  coald  be  made  parties,  wbi 
is  not  now  recognized  as  law  (Case  v,  Terrell,  11  Wall.,  199;  and  oth< 
cases  cited  in  Safford  &  Go.'s  case,  1  Lawrence,  Gonipt.  Dec.,  2d 
277, 283  n.) ;  and  (3)  that  the  case  is  wholly  inapplicable  to  the  qnestioi^T 
arising  between  the  rival  administrators  in  this  case. 

Dutill's  Administrator  v,  Coursault  et  aL  (5  Granch,  CO.,  349), 
decided  in  1837.    This  was  a  bill  in  equity  to  recover  from  the  adminia. 
trator  of  Coursault  one-half  of  the  amount  awarded  to  him  under  the 
French  treaty  of  July  4, 1831,  as  indemnification  for  the  seizure  and  oos- 
flscation  of  the  brig  Triphena  and  cargo.    The  Secretary  of  the  Trew- 
ury  and  the  Treasurer  were  made  defendants,  and,  by  answer,  deoied 
the  jurisdiction  of  the  court,  but,  under  protest,  expressed  a  willingiMM 
to  pay  to  the  parties  who  should  appear  entitled.    The  decree  does  nol 
appear  in  the  printed  report ;  but  an  inspection  of  the  original  ooartr 
records  shows  that  such  decree  directly  ordered  the  Secretary  andTmi- 
urer  to  pay  the  money  in  controversy  as  therein  directed. 

It  may  be  said  of  this  case,  that  the  Secretary  and  Treasurer  sabmitF 
ted  themselves  to  the  jurisdiction,  which  submission  would  not  nowbl 
regarded  as  lawful,  and  without  which  the  decree  would  have  been  in* 
effectual. 

Osbom  V.  United  States  Bank  (9  Wheat.,  738),  was  decided  iu  Itti 

In  this  case  the  bank  filed  a  bill  to  enjoin  the  Auditor  of  the  State  df 

Ohio  from  paying  into  the  State  treasury  money  which  had  been  anlsw- 

fully  taken  out  of  the  bank  by  State  officers  for  taxes  illegally  asseeted. 

One  point  iu  the  syllabus  is,  that — 

"A  court  of  equity  will  interpose  by  injunction  to  prevent  tlie  tranfr 
fer  of  a  specific  thing,  which,  if  transferred,  will  be  irretrievably  lost  to 
the  owner,  such  iis  negotiable  stocks  and  securities." 

The  Supreme  Court,  in  commenting  on  this  in  Louisiana  r.  Jumel  (IC 

TJ.  S.,  725),  says : 

**Thus,  the  money  seized  was  kept  out  of  the  treasury,  because  if  it 
got  in  it  would  be  irretrievably  lost  to  the  bank,  since  the  State  coaH 
not  be  sued  to  recover  it  back.  No  one  pretended  that  if  the  money  had 
been  actually  i)aid  into  the  treasury,  and  had  become  mixed  with  th6 
other  money  there,  it  could  have  been  got  back  from  the  State  by  asnit 
against  the  officers.  They  would  have  been  individually  liable  for  th6 
unlawful  seizure  and  conversion,  but  the  recovery  would  be  against  th(A 
individually  for  the  wrongs  they  had  personally  done,  and  could  hM 
no  effect  on  the  money  which  was  held  by  the  State.  Certainly  no  ©■• 
would  ever  suppose  that  by  a  proceeding  against  the  officers  alone,  th^ 
could  be  held  as  trustees  for  the  bank,  and  required  to  set  apart  from  thi 
moneys  in  the  treasury  an  amount  equal  to  that  which  had  been  impro^ 
erly  put  there,  and  hold  it  for  the  discharge  of  the  liability  which  thi 
State  incurred  bv  reason  of  the  unlawful  exaction.'^ 

One  effect  of  all  this  is,  that  a  court  cannot  control  money  in  ths 
Treasury. 
Miluor  et  aL  v.  Metz  (16  Pet.,  '2^l\\  >n»a  OL^cvi^Xi^j  V\i<5.^\i.\5WMftQart 
in  1842. 


./ 
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'  11, 1839,  Milnor  made  an  iDSoIvent  assignment  of  all  his 
0  MeU.  The  aet  of  Ck>ngress  of  May  2, 1840,  ordered  the  See- 
the Treasory  to  pay  to  Milnor  a  stated  snm  for  servioes  ren- 
ihe  United  Slates  before  the  assignment.  Milnor  and  Meta 
led  to  the  Treasury  Department,  claiming  the  fhnd.  The  De- 
raftised  to  examine  the  egatliet  of  the  paritei^  or  to  look  beyond 
Congress  giving  the  legal  title  to  the  claim  to  Milnor.  Meti 
ill  in  the  eiienit  court  of  the  CTnitod  SUtos  for  this  District 
ilnor  to  eigoin  him  from  receiving  the  money  and  against  the 
of  the  Treasury,  and  an  injunction  issued  $ub  Hlemtio.  The 
art  leoofds  show  that  the  court  decreed  that  the  preliminary 
be  made  peipetnal,  and  '^  that  Meiz  be  etUUled  to  receive  from 
uy  of  the  Treasury  the  sum  of  money  in  said  bill  sought  to 
vd."  The  decree  did  not  undertake  to  direct  the  Secretary 
ilnor  qppealed  to  the  Supreme  Court,  and  the  decree  below  was 
."  Of  this  case  it  may  be  said  that,  the  whole  case  in  the 
3oart  tnmed  on  the  single  question  whether  the  claim  against 
i  States  passed  by  the  insolvent  assignment  No  other  qnes- 
sade  or  considered  by  the  court,  so  that  the  decree  went  be- 
ipinion  of  the  court  It  does  not  appear  that  the  Secretary 
objectioa  to  the  proceeding.  The  report  of  the  case  says  that 
A  his  bill,  enjoining  Milnor  from  receiving  the  money,  and  had 
•r  a  perpetual  injunction.^  Nothing  is  said  as  to  the  iiOunction 
is.  Since  this  case  was  decided  it  is  settled  that  the  Secretary 
sasnry  cannot  be  a  party  in  such  proceedings.  There  is  no 
in  which  this  court  has  eversustaiued  an  injiiuction  torestrain 
:ary  from  paying  money,  except  when  anthorized  by  statute. 
.  Clark  ^  aL  (17  How.,  315),  was  decided  in  1854,  under  the 
rch  3,  1849  (9  Stat,  394),  which  expressly  provided  that  the 
ntroversy  ^^  shall  be  and  remain  in  the  Treasury  of  the  United 
feet  to  the  decUion  of  the  courts  of  the  United  Statee  thereon^^ 
hat  ^  any  injunction  thereupon  granted  by  the  courts  shall 
ed  by  the  Treasury  Departmeut" 

of  July  3, 1852  (10  Stat,  11),  extended  these  provisions  of 
March  3, 1849  (9  Stat.,  394),  to  awards  under  the  treaty  of 
7, 1849,  with  Brazil.  Lewis  v.  Bell  (17  How.,  616),  was  de- 
er  this  act  of  July  3, 1852. 

a  Lessee  et  a/,  v.  Hobokon  Laud  and  improvement  Company 
273,  281),  decided,  that  the  adjustment  of  claims  against  the 
ilea  ^^  was  an  exercise  of  executive  and  not  of  judicial  power,^ 
ndieial  power  as  to  them  was  only  exercised  by  virtue  of  the 
r  15, 1820  (3  Stat.,  592). 

ir  inference  from  these  statutes  is,  that  they  were  deemed  ne- 
eoaaae^  without  them,  there  could  be  no  judicial  interference 
ine  tiie  rights  of  claimants  against  the  action  of  the  Ttoaanr] 

St 
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Pemberton  v,  Lockett  et  al,  (21  How.,  257),  was  decided  in  185^ 

In  this  case  it  appeared,  that  certain  moneys  were  paid  into  the ' 
nry  by  virtue  of  an  award  under  the  treaty  of  February  8,  1853 
Qreat  Britain.  The  complainants,  Lockett  and  others,  filed  a  1 
equity  in  the  circuit  court,  for  the  purpose  of  establishing  title  t 
half  of  $28,4G0  allowed  by  the  award  in  favor  of  Pemberton.  Th( 
asserted  was  for  compensation  as  attorneys  in  the  prosecution  < 
claim  for  the  award.  The  bill'filetl  in  the  circuit  court  prayed  : 
injunction  to  restrain  Pemberton  from  receiving,  and  the  Secret 
the  Treasury  from  paying  to  Pemberton  the  money.  A  prelimina 
unction  was  granted  sub  silentio,  as  prayed.  But  the  Secretar 
not  served  with  process.  The  final  decree  was,  simply,  that  Peml 
pay  to  the  complainants  the  money  claimed.  On  appeal,  the  decre 
reversed  on  the  merits,  and  no  question  was  considered  as  to  the  I 
tary.  The  decree  below  recognized  the  right  of  the  Secretary  to  pai 
herton  without  judicial  interference.    See  Trist  v.  Child  (21  Wall. 

Oombs  r.  Hodge  et  aL  (21  How.,  397),  was  decided  by  the  Su] 
Oourt  in  1858.    Combs,  claiming  to  be  the  owner  of  certain 
bonds  payable  at  the  Treasury  of  the  United  States,  filed  a  I 
equity  in  the  circuit  court  against  the  administrator  of  Hodg 
ceased,  in  whose  name  the  bonds  had  been  deposited  in  the  Tre: 
and  obtained  an  ii\junction  to  stay  the  payment  of  the  money  c 
the  bonds  until  the  rights  of  the  parties  could  be  determined, 
circuit  court  dismissed  the  bill,  and  Combs  api>ealed.    The  Su] 
Court  reversed  the  decree  of  dismissal,  and  remanded  the  cause 
circuit  court  to  amend  the  pleadings  and  to  take  testimony, 
was  no  attempt  to  make  any  executive  officer  a  party,  or  to  int 
with  the  performance  of  any  executive  duty.    Texas  v.  White  (7 
717),  was  decided  by  the  Supreme  Court  in  1868.    Texas  r.  Harde 
(10  Id,,  68),  was  decided  by  the  same  court  in  1869.    In  these  cas 
State  of  Texas  by  bill  in  equity  asked  and  obtained  an  injunction  ai 
certain  defendants  from  receiving  payment  of  certain  Texas  bond^ 
attempt  was  made  to  enjoin  any  ])ublic  officer  or  to  interfere  wit 
executive  duty. 

Phelps  V.  McDonald  (99  U.  S.,  298),  was  decided  by  the  Sn] 
Court  in  1878.  Phelps,  as  assignee  in  bankruptcy  of  McDonald,  a» 
a  right  to  a  claim,  which  the  latter  had  against  the  United  States 
prayed  for  an  injunction  to  restrain  the  defendant  from  receivir 
money.  Tlie  circuit  court  dismissed  the  bill,  and  complainant  app 
when  the  decree  below  was  reversed  and  the  cause  remanded, 
principal  point  decided  is  thus  stated  in  the  syllabus: 

"Although  a  court  of  equity  has  not  within  its  territorial  jurisd 

the  real  or  the  personal  x)roperty  which  is  the  subject-matter  in  o 

versy,  it  may,  having  the  necessary  parties  before  it,  compel,  by  fi 

priate  process,  the  performance  of  every  act,  which,  if  done  volun 

by  them  according  to  the  Ux  loci  rev  silce^^viwld  ^ive  full  effect 

decree  in  personam.''^ 
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!anus  v.  Standish  (I  Mackey,  lieptJt.,  Supreme  Conrt  District  of 
>ia,  147),  was  deciclecl  in  1H81. 

Secretary  of  State  held  a  fund  for  chiimantH  under  an  award  made 
uance  of  the  treaty  of  18|[>8  with  Mexi(M>.  A  daini  was  msulo  by 
,  who  prosecuted  a  claim  rennltini^  in  an  awanl,  to  a  Hhan'of  the 
rarded.  The  Secretary  of  Stat4* — the  holder  of  the  fund — was 
efendant,  but  did  not  ap])ear;  and  no  decree  waH  made  si^ainst 
rhecourt  held  only  that  it  had  jurisdiction  of  the  imvate  parties 
red  in  the  fund.  In  no  caHe  has  a  court  aMMumed  jurituliction, 
t;  tbe  aid  of  a  statute,  to  make  a  decree  rcHtrainin^  the  Secretary 
Treaanry  from  payini^  moneys  of  the  United  States  in  the  Treas- 
iDy  claimant  in  pureuancc  of  the  decision  of  the  pro^K^r  account* 
sers,  and  of  the  contmand  of  a  Treasury  warrant, 
impracticability  of  enforcing;  any  such  decree  is  conclusive 

the  authority  to  make  it.  A  court  cannot  enforce  it  by  proceiis 
.  any  officer  of  tbe  Treasury  Department,  Iwause  no  such  oflicer 
a  party  in  the  proceedini;.  Even  in  tliose  eases  in  which  a  ]>ri* 
aimant  might  be  subject  to  pr(K*ess,  an  injunction  restraining 
m  receiving  payment  of  a  claim  from  the  Tn^isurer  could  not  be 
d,  because  such  injunction  could  not  o]K}rate  against  the  Treas- 
ho  could  not  be  a  party,  and  who  could  make  p:iyment  at  a  point 

the  jurisdiction  of  the  court  making  the  tloeree,  which  court 
le  without  iK>wer  to  attach  for  contempt.  The  Supreme  Court, 
ier  F.  Smith  (21  llow.,57*J)*  a  ease  involving  the  power  of  a  court 
.n  the  Secretary  of  the  Interior  from   issuing  land  scrip,  said, 

injunction  was  issued  to  hinder  the  dclVtid:int  tVom  nTciving 
ip  which  the  Land  Onice  has  concluded  to  givr  him,  this  tcould 
to  title  on  the  complain<int.^^  This  remark  is  applicable  here, 
recent  case  of  Cunningham  r.  Matron  and  iSrunswirk  Railmad 
ny  et  al,j  decided  bv  the  Supreme  (N)urt  at  Octoiwr  term,  ISS.*^, 
*H  the  results  of  the  derision  on  this  subject  in  a  clear,  compact, 
cible  form,  and  settles  the  law  on  a  l)asis  wiiich  cannot  be  mis- 

In  this  case,  Mr.  .Instic'e  Milh^r,  <lelivcnng  the  opinion  of  the 
lavs : 

the  suits  which  have  bciMi  itistitutiMl  in  the  cir<*nit  courts  the 
as  iH^n,  while  acknowledging  the  incapacity  of  tliose  <'ourts  to 
jurisditrtion  of  a  state  as  a  parry,  to  proiMMMl  in  such  a  manner 
the  officern  or  agenin  of  thv  stafr  goviTinncnt,  or  atjninst  jtropn-ty 
tate  in  their  handh^  that  relief  can  he  had  without  making  the 
party. 

t  same  ]>rin<'ip1e  of  exemption  fn»tn  liability  to  suit  as  applied  to 
vernment  of  the  United  States  has  led  to  like  etforts  to  enftjrcc 
igainst  the  government  in  a  .similar  manner.  •  •  • 
ther  a  state  nor  the  TniUMl  States  can  bi>  sued  as  detendant  in 
irt  in  this  c(mntry  without  their  consent,  except  in  the  limited 
:*  cases  in  which  a  stat<'  may  be  made  a  party  in  the  Supreme 
f  the  United  States  hy  v/r/Mco/r/ic  original  jurisdiction  coutetr^ijA 
court  by  the  CoiiHtitiit ion,     •     •     •     Whenever  it  cau  be  e\e\\t\^ 
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seen  that  the  state  is  an  indispensable  party  to  enable  the  court,  aooord- 
iug  to  the  rules  which  ^overu  its  procedure,  to  grant  the  relief  nought, 
it  Kill  refuse  to  take  jurisdiction.    •     •     • 

<'l.  It  hii«  been  held  in  a  class  of  cases  where  property  of  thestatej  or 
property  in  which  the  state  has  an  interest,  comes  before  the  coartand 
under  its  control,  in  the  regular  course  of  judicial  administnition,  with- 
out being  forcibly  taken  from  the  possession  of  the  government^  the  court 
will  proceed  to  discharge  its  duty  in  regard  to  that  property.  And  the 
st^te,  if  it  choose  to  come  in  as  plaintiff,  as  in  prize  cases,  or  to  inter- 
vene in  other  cases  when  she  may  have  a  lien  or  other  claim  on  the 
property,  will  be  permitted  to  do  so,  but  subject  to  the  rule  that  her 
rights  will  receive  the  same  consideration  as  any  other  party  interested 
in  the  matter,  and  be  subjected  in  like  manner  to  the  judgment  of  the 
court.  Of  this  class  are  the  cases  of  The  Siren,  7  Wall.,  157 ;  The  Davia, 
10  Wall.,  20;  and  Cook  v.  Barnard  and  others,  at  the  last  term 

<^3.  Another  class  of  cases  is  where  an  individual  is  sued  in  tort  for 
some  act  injurious  to  another  in  regard  to  person  or  pro^ierty,  to  which 
bis  defence  is,  that  he  has  act«d  under  the  orders  of  .the  government 

^^In  these  cases  he  is  not  sued  as,  or  because  he  is,  the  officer  of  the  ^ 
Government,  but  as  an  individual,  and  the  court  is  not  ousted  of  joris*  L 
diction  because  he  asserts  authority  as  such  officer.  To  make  oat  hii  ^ 
defence  he  must  show  that  his  authority*  was  sufficient  in  law  to  proteot  M 
him.  See  Mitchell  v.  Harmony,  13  How.,  115 ;  Bates  v.  Olark,  ^  U.  &,  ^ 
209;  Meigs' V.  McGlung,  9  Cranch,  11;  Wilcox  v.  Jackson,  13  Peten,  ^ 
498 ;  Brown  v.  Huger,  21  How.,  305 ;  Grisar  v.  McDowell^  6  Wall.,  363;  s 
United  States  v.  Lee,  100  II.  S.  R.,  196.    ♦    •    ♦  ^ 

'^  In  actions  of  law,  of  which  mandamus  is  one,  where  an  individaal  is  d 
sued,  as  for  injuries  to  person  or  to  i>roperty,  real  or  ])er6onal,  or  in  re-  S 
gard  to  a  duty  which  he  is  personally  bound  to  perform,  the  govern-  i: 
ment  does  not  stand  behind  him  to  defend  him.  If  he  has  the  authoritf  ^ 
of  law  to  sustain  him  in  what  he  has  done,  like  any  other  defendant, he  ;- 
must  show  it  to  the  court  and  abide  the  result.  In  either  case  the  State  -1 
is  not  bound  by  the  judgment  of  the  court,  and  generally  its  rights  re-  ■/; 
main  unailected.  It  is  no  answer  for  the  defendant  to  say  I  am  an  : 
officer  of  the  government  and  acted  under  its  authority,  unless  heshowi 
the  sufficiency  of  that  authority.    •     •     • 

*'3.  A  tbinl  class,  which  has  given  rise  to  more  controvei'sy,  is  where 
the  law  has  imposed  vpon  an  officer  of  the  government  a  tcell  defined  iutf 
in  regard  to  a  specific  matter^  not  affecting  the  general  powers  or  fane* 
tions  of  the  government,  but  in  the  performance  of  which  one  or  more 
individuals  have  a  distinct  interest  capable  of  enforcement  by  jadiciil 
process. 

**  Of  this  class  are  writs  of  mandamus  to  public  officers,  as  in  Marbury 
ff.  Madison,  1  Cranch,  137 ;  Kendall  r.  Stokes,  3  How.,  87 ;  Unitwl  StaW 
V.  Schurtz,  102  U.  S.  K.,  118;  United  States  v.  Bontwell,  17  Wall,  W*.      : 

"But  in  all  such  cases,  from  the  nature  of  the  remedy  by  mandamaflr  ^ 
the  duty  to  be  performed  must  be  merely  ministerial,  and  must  tunrfw  | 
no  element  of  discretion  to  be  exercised  by  the  officer,  ^ 

"It  has,  however,  been  much  insisted  on  that  in  this  class  of  cases,  | 
where  it  shall  be  found  necessary  to  enforce  the  rights  of  the  iudindoalt  | 
a  court  of  chancery  may^  by  a  mandatory  decree  or  by  an  injunction, cofl^^  5 
the  performance  of  the  approjyriate  duty^  or  enjoin  the  officer  from  doinl  | 
that  which  is  inconsistent  with  that  duty  and  with  plaiutift'^s  rights il  g 
the  premises.     [See  United  States  v.  McLemore,  4  How.,  286. J  1 

"Perhaps  the  strongest  assertion  of  this  doctrine  is  found  in  the  oase     i 
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of  Davis  r.  Gray,  16  Wall.,  203.    •    •    •    Tbe  case  g\Hi:^  to  the  verge 
of  i»oand  doctrine  if  not  beyond  it.    •    •    • 

"In  tbe  casesof  Louisiana  r.  Juniel    •     •     •     (107  U.  S.  U.,  71 1),  the 
owners  of  the  new  bonds  isnued  by  the  board  of  liquidation  mentioned^ 
in  McComb^scase,  alx)ve  cited,  brou^rht  their  bill  in  cciuity,  in  XUv.  circuit 
eoart  of  the  United  States,  to  compel  the  auditor  of  ntate  and  the  treanurer 
of  the  state  to  pay^  out  of  the  treasury  of  the  state,  the  overdue  intfreM am- 
pons  on  their  bonds^  and  to  enjoin  them  from  paying  any  part  of  the 
taxes  collected  for  that  purpose  for  the  ordinary  expcnHes  of  the  (rov- 
eniment.    They  at  the  same  time  applied  to  the  state  court  for  a  writ  of 
iiandamns  to  the  same  oflicers,  which  suit  was  n*mov(Ml  into  the  circuit 
eoort  of  the  United  States.    In  this  they  asked  that  thes^  officers  he  com- 
manded to  pay^  out  of  the  moneys  in  the  treasury^  the  taxes  tchich  they 
maintained  had  been  assessed  for  the  purjwse  ofjwyimj  the  interest  on  their 
iondsj  and  to  pay  such  sums  as  had  already  been  divcrtc<l  fi-om  that 
purpose  to  others  by  the  officers  of  the  government. 

**The  circuit  court  refused  the  relief  sisked  in  each  cast*,  and  this  C4>urt 
iffirmed  the  judgment  of  that  court. 

^The  short  statement  of  the  reason  for  this  judgment  is,  that  as  the 
state  could  not  be  sued  or  made  a  party  to  such  proceeding ^  there  icas  no 
jwrisdictian  in  the  circuit  court  either  by  mandamus  at  laic^  or  by  a  decree 
in  tkancery^  to  take  charge  of  the  treasury  of  the  state^  and  seizing  the  hands 
if  the  audittn'  and  treasurer^  to  make  distribution  of  the  funds  found  in  the 
treasury  in  the  manner  which  the  court  might  think  just.    •    •    • 

^'We  think  the  foregoing  casc*s  mark,  with  reasonable  pn^cision,  the 
limit  of  the  power  of  the  courts  in  cases  affecting  the  rights  of  the  state 
or  federal  governments  in  suits  to  which  they  are  not  vohintary  ]>arties," 
'*Conrtsof  equity  ]>rooeed  upon  different  principlesin  regard  to  parties. 
As  was  said  in  Barney  r.  lialtimon*,  0  Wall., 2S(^  there  are-  persons  who 
are  merely  formal  parties  without  real  interest, and  then*  are  those  who 
have  an  iuterest  in  the  suit,  but  which  will  not  Ik'  injured  by  the  relief 
aoQght,  and  there  arc  those  whose  interest  in  the  subject  matter  of  the 
auit  renders  them  indispensable  as  ))arties  to  it.  Of  this  latter  class  the 
eoort  said,  in  Shields  r.  Barrow,  17  H(»w.,  l.'JO,  Mhey  are  persons  who 
not  only  have  an  interest  in  the  (controversy,  but  an  interest  of  sueh  a 
nature  that  a  final  decree  cannot  be  made  without  atre4:ting  that  interest 
or  leaving  the  controversy  in  such  a  condition  that  its  linal  (Us]K>sition 
may  be  wholly  inconsistent  with  equitv  and  goud  eoiis<*ieu(:e/ 

"* In  such  cases',  says  the  court  in  IJarney  r.  Baltiuior4»,  ^thv  court 
frfuses  to  entertain  the  suit  trhcn  these  parties  cannot  ht  suhjertcd  to  its 
rinsdiction'^. 

This  classification  presents  the  law  on  this  subject  in  systematic 
order  as  a  part  of  the  great  science  of  the  common  late. 

In  this  case,  of  Cunningham  r.  Marou  an<l  Brunswick  Kailroad  Co* 
^aL,  the  compliflnant  claiming  a  lien  on  a  railroad  owned  by  the  State 
of  Georgia,  but  in  the  custody  and  under  the  management  of  State  ofii- 
ceis,  sought  to  foreclose  the  lien  by  making  the  State  olhcei*s  parties- 
defendant.   As  to  this  the  court  further  says : 

^In  the  case  now  under  consideration  the  State  of  Georgia  is  an  indis- 
pfiosable  party.  It  is  in  fact  the  only  proper  defendant  in  the  case.  No 
OQe  sued  baa  any  personal  interest  in  the  matter  or  any  oflicial  authority 
to  grant  the  relief  asked. 

No  forecloBore  suit  can  be  sustained  without  the  State,  l>eiiause  she 
ki  the  legal  title  to  the  property,  and  the  purchaser  under  a  /orecloaure 
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decree  would  get  no  title  in  the  absence  of  the  State.    The  State  is  in  the  w,^^  ^ 
ual  possession  of  the  property^  and  the  court  can  deliver  no  possession         ^ 
the  purchaser.    The  entire  interest,  adverse  to  plaintiff,  in  this  suiti;,^^ 
the  interest  of  the  State  of  Georgia  in  the  property,  of  which  she  1^^^^ 
both  the  title  and  possession.    On  the  hypothesis  that  the  foreclos^:^^ 
by  the  p^overnor  was  valid,  the  trnst  asserted  by  ])laintiff  is  vested  in    x|# 
State  as  trustee^  and  not  in  any  of  the  officers  sued. 

No  money  decree  can  be  rendered  ap^ainst  the  State,  nor  apiinst  its 
officers,  nor  any  decree  against  the  treasurer^  as  settled  in  Louisinnu  r,  Junei.     — 
If  any  branch  of  the  State  government  has  power  to  give  plaintiff  re/fe/    c^ — 
it  is  the  legislative.     Why  is  it  not  sued  as  a  body,  or  its  membeni  Iqr    .:- 

mandamus,  to  compel  them  to  provide  means  to  pay  the  State's  eudone-     . 

ment  t   The  absurdity  of  this  proposition  shows  the  impossibility  ofcompd-     

ling  a  State  fo  pay  its  debts  by  judicial  process.^^* 

This  is  alike  conclusive  and  unanswerable.  

The  United  States,  as  a  debtor,  may  file  a  bill  of  interpleader  agunsl  :   ~ 

rival  claimants  for  payment  of  a  Government  bond  or  other  claim,  and  ] 

thus  obtain  a  judicial  determination  by  process  against  all  parties  in-  < 

terested  (Texas  r.  White  et  «/.,  7  Wall.,  700;  Texas  r.  Hardenbarg,  T    ^ 

10  /{?.,  68;  Vermilye  &  Co,  v.  Adams  Express  Company,  21  Jrf.,  138;  | 

Dugan  V.  United  States,  3  Wheat.,  172;  United  States  r.  Buford;3  Pet,  t 

12 ;  Benton  v.  Walsey,  12  Id.j  27 ;  United  States  r.  Bank  of  Metropolian  ^ 

15/rf.,  401).  f^ 

An  injunction  may  restrain  officers  from  issuing  public  securitiefl 
without  authority  of  law    (Davis  v.  Gray,  16  Wall.,  203;  Board  of 

Liquidation  et  al,  v.  McComb,  92  U.  S.,531 ;  Livingston  County  r.  Weide,  S" 

64  Ills.,  427 ;  Ccmnty  of  Livingston  v.  Darlington,  101  U.  S.,  413).    Bat  '_ 

the  law  does  not  permit  judicial  int-erference  with  executive  officers  in  =J^ 

making  payments  of  i)ubHc  money  due  to  such  claimanti!i  as  may  by  other  ^ 

duly  authorized  executive  officers  be  declared  entitled  to  receive  it.  -= 
See.  United  States  v.  McLemore,  4  Uow.,  280. 

(4)  The  authorities  upon  the  judicial  power  by  mandamus  support        I 

this  view.    Thus,  in  United  States  r.  Guthrie  (17  How.,  303),  it  is  said:  ^ 

"The  only  legitimate  inquiry  for  our  determination  upon  the  case  '-. 
before  us  is  this:  Whether,  under  the  organization  of  the  Federal  Gof- 
ernment,  or  by  any  known  i)rineiple  of  law,  there  ciiu  be  asserted  i 
power  in  the  cinruit  court  of  the  United  States  for  the  District  of  Co- 
lumbia, or  in  this  court,  to  command  the  withdrawal  of  a  sum  or  snms        ; 
of  money  from  the  Treasury  of  the  United  States,  to  be  applied  in  sat-        ,. 
isfaction  of  disi)uted  or  controverted  claims  against  the  United  Stat«*t 

This  is  the  question.  th(^  very  <iuestion  presented  for  oiji*  determination;  ^ 

and  its  simple  stateincMit  would  se(»in  to  carry  with  it  the  most  startling  J= 

considerations — nay,  its  unavoi<lable  negation,  unless  this  shoald  b6  > 

prevented  by  some  positive  and  controlling  demand ;  for  it  would  occiUf  ^ 

a  priori^  to  every  mind,  that  a  treasury,  not  fenced  round  or  shielded  ^ 

by  fixed  and  established  modes  and  rules  of  administration,  Imtwbicb  • 

(tould  be  subjected  to  any  nuniher  or  descrii)tion  of  demands,  asserted  ^ 

an<l  sustained  through  the  undefined  and  un<leflnable  discretion  of  tbe  j 

courts,  would  constitute  a  feeble  and  inadequate  pi'ovisiou  for  the  j.  _ 

•  Thin  c;w<j  wah  docitlcil  after  t\\o  o\V\u\otv  \w  Ww  V^y.!  vj^  v^V^i^i  »n^  bn**"* 
been  wHerted  su\  abuvo. 
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it  and  inevitable  necessities  of  the  nation.  The  Goveniment  nnder 
i  a  rigimey  or,  rather,  under  such  an  absence  of  all  rule,  would,  if  prac- 
ble  at  all,  be  administered  not  by  the  great  departments  ordained  hy 
jonetitutum  and  laws,  and  guided  by  the  modes  therein  prescribed^  but 
^he  QDcertain,  and  perhaps  contradictory  action  of  the  courts,  in  the 
iroement  of  their  \iews  of  private  interests." 

he  principle  thus  stated  applies  equally,  when  there  are  two  rival 
mants,  each  demanding  payment,  an  in  the  present  case, 
he  aathorities,  which  define  the  extent  of  judicial  i)ower  by  manda- 
r,  are  numerous  (Louisiana  v.  Jumel,  107  IT.  S.,  711;  Cunuiugham  r. 
son  and  Brunswick  Railroad  Co.  et  al.j  Supreme  Court  U.  8.,  October 
n,  1883;  Decatur  r.  Paulding,  14  Pet.,  515;  Brashear  r.  Mason,  6 
6r.,102;  Keesider.  Walker,  11/^.,  272;  United  States  r.  Sea  man,  17 /cf., 
;  Whitens  Administrator  17.  United  States,  1  Black,  501 ;  Commissioner 
'atents  v.  Whiteley,  4  Wall., 522 ;  United  States  r.  Commissioner, 5 Id.j 
;  Gaines  r.  Tbon]i)son,  7  Id.^  347;  The  Sesretary  v.  McGarrahan,  9 
,  2d8-:il2;  Litchfield  r.  The  KegiNter,  0  Id.j  575;  Board  of  Licjuida- 
1  V.  McComb,  92  U.  S.,  531 ;  United  States  v.  Schurz,  102  U.  S.,  378). 
Hie  action  of  accounting  officerH  in  passing  on  chiims  is  ^^  due  process 
law"  within  the  meaning  of  Article  V  of  the  Amendments  to  the  Con- 
iution — as  much  so,  as  the  action  of  courts  in  matters  within  their 
Isdiction  (Springer  r.  United  States,  102  U.  S.,  591,594;  3  Lawrence, 
mpt.  Dec,  Intro.,  xxxvi). 

Hie  courts  of  this  District  ciin  not  by  mandamuH  requin*  the  Treasurer 
lie  United  States  to  pay  the  <lnifts  in  question,  because  (1)  his  action 
to  that  is  an  executive  duty,  to  be  exercised  under  the  <lirection  and 
cretion  of  the  First  Comptroller,  who  is  charged  with  the  4hity  of 
tling  the  accounts  of  the  Treasurer,  and  so  of  deciding  to  whom  pay- 
nt  shall  be  made.  (Kcv.  Stat.,  209,  277,  305,  311),  and  (2)  because 
re  is  a  "plain,  adequate  and  complete  remedy  at  law"  by  action  on 
t  drafts  now  in  question  in  the  Court  of  (Maims.  (r»u!1'alo  Bayou  case, 
Court  CL,  230.) 

5)  The  same  view  is  supported,  in  principle,  by  the  authorities,  which 
)w,  that  no  court  can  interfere  with  ex<'eutive  otticers,  or  control  the 
^ise  of  their  judgment  and  diseretion  in  the  issue  of  patents  for 
id,  until  after  such  ofticers  havt»  MIy  executed  their  authority y  when 
irtsmay  determine  which  of  two  elainiants  has  the  real  letral  or  equit- 
le  title  to  the  land. 

Ibus,  in  Johnson  r.  Towsley  (13  Wall.,  72,  S5),  it  was  shown  that 
•vsley,  on  the  15th  of  June,  1S5S,  made  a  pre  eniption  claim  to  certain 
id.  On  the  5th  of  October,  18G0,  «lolinson  also  made  a  pre-emption 
dm. 

The  Secretary  of  the  Interior  decided  that  Johnson  was  entitled  to 
«land,  and  a  patent  was  accordingly  issued  to  him. 
TowBley  filed  a  bill  in  chancery, and  the  court  decreed  that  the  patent 
^hhuan  be  canceled,  and  that  tlw  title  bo  vested  in  Towsley. 
ybeSapreme  Court  of  the  United  States  held,  in  effect^  that  To^c^^^ 
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had  a  perfect,  equitable  title,  and  that  a  ooart  of  equity  would  re? 

the  action  of  the  officers  charged  with  the  duty,  under  the  pre-empt 

law,  of  issuing  a  patent. 

The  court,  referring  to  the  decision  of  the  land  officers  in  favor  c 

party  applying  to  enter  land  as  a  pre-emptor  or  otherwise,  their  aoa 

ance  of  his  money  and  certification  of  his  right  to  a  patent,  said: 

<<  Undoubtedly  this  constitutes  a  vested  rightj  and  it  can  only 
divested  according  to  law.  In  every  such  case,  where  the  land  of 
afterwanls  sets  aside  this  certificate,  and  grants  the  land  thus  sole 
another  person,  it  is  of  the  very  essence  of  judicial  authority  to  inqi 
whether  this  has  been  done  in  violation  of  lawj  and,  if  it  has,  to  § 
appropriate  remedy.'' 

And  the  syllabus  of  this  case  (section  8)  says : 

<'  The  decisions  of  this  court  on  this  subject  establish : 

I.  That  the  judiciary  will  not  interfere  by  mandamus,  injunction 
otherwise  with  the  officers  of  the  land  department  in  the  exercis< 
their  duties  while  the  matter  remains  in  their  hands  for  decision. 

II.  That  their  decision  on  the  facts  which  must  be  the  foundal 
of  their  action,  unaflTected  by  fraud  or  mistake,  is  conclusive  in 
courts. 

III.  But  that  after  the  title  has  passed  from  the  Government  to  ii 
viduals,  and  the  question  has  become  one  of  private  right,  the  juris 
tion  of  courts  of  equity  may  be  invoked  to  ascertain  if  the  patei 
does  not  hold  in  trust  for  other  parties.'' 

Numerous  authorities  are  cited  in  this  case :  Garland  v.  Wynn 
How.,  8 ;  Lytle  v.  Arkansas,  22  Jrf.,  192 ;  Lindsey  v,  Hawes,  3  Bh 
559 ;  Green  v.  Liter,  8  Cranch,  229;  Finly  v.  Williams,  9  Id.,  164; 
Arthur  v.  Browder,  4  Wheat.,  488 ;  Hunt  v.  WickliflTe,  2  Pet,  S 
Minnesota  v.  Bachelder,  1  Wall.,  109 ;  Silver  t?.  Ladd,  7  Jff.,  2 
Smelting  Co.  v.  Kemp,  104  U.  S.,  636 ;  Steel  v.  Smelting  Co.,  106  U. 
447;  More,  et  ah  V.  Wilkinson,  13  Cal.,  478;  Beard  r.  Fudry,  3W 
478 ;  Gibson  r.  Choteau,  13  Id,,  92 ;  Hoofnagle  r.  Anderson,  7  Whc 
212 ;  Polk's  Lessee  v.  Wendell,  5  Id.j  304 ;  Jackson  v.  Johnson,  1  Bi 
56 ;  Schedda  r.  Sawyer,  4  McLean,  186 ;  Holt  v.  Hemphill,  3  Ohio,  i 

The  same  principle  is  settled  in  Walker  v.  Smith,  21  How.,  5 
French  v.  Fyan  et  al,  93  U.  S.,  173;  Marquez  v.  Frisbie,  101  U. 
475 ;  Litchfield  v.  Register,  9  Wall.,  552 ;  and  Secretary  v.  McGarrah 

Id.,  298. 

And  see  cases  in  House  Mis.  Docs.,  No.  42, 1st  Sess.,  47th  Googrc 
June  23, 1882;  and  No.  10,  2d  Sess.,  47th  Congress,  Dec.  16, 1883,] 
Lawrence  arguendo  ;  and  Neer  v.  Williams,  27  Kansas,  1,  per  Lawro 
arguendo. 

The  case  of  Davis  v.  Gray  (16  Wall.,  203),  establishes  no  difiiBK 
principle.  The  Supreme  Court,  in  Louisiana  r.  Jumel  (107  U.  8.,7S 
referring  to  this  case,  says : 

<^The  receiver  of  a  land-grant  railroad  obtained  an  injunction  agaii 

the  governor  and  commissioner  of  the  land  ofiice  of  Texas  to  restn 

them  from  incumbering,  by  patfe\i\»  \jo  o\,\v«t^,  lauds  which  had  h 

contracted  to  the  railroad  com\>^Tiy .   ^IVve^  \^^^\  M\>\^  ^^a  \^  >aMkM 
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lUtable  title  in  the  company.  Tho  Bpecific  tracts  of  land  in  dia- 
e,  bj  the  eontract  which  had  bem  made^  segregated  from  the  public 
nd  eet  apart  for  the  company.  The  c<ise  restH  on  the  same  prin- 
rould  if  patents  h€ul  been  actually  issued  to  the  company,  and  the 
roagh  itsofficera,  wan  attempting  to  place  a  cloud  on  the  title 
ing  sabaequent  patents  to  otherH.^ 

aes  V,  Thompson  (7  Wall.,  352),  Mr.  JuHti<:e  Miller,  discassing 

>rity  of  the  coart  over  an  executive  officer,  sayw,  that— 

sonrt  could  not  •  •  •  reviHehisjudgment  in  any  case  where 
latborized  him  to  exercise  judgment  or  discretion.  Nor  can  it 
lamua  act  directly  upon  the  officer,  and  guide  and  control  his 
tand  discretion  in  the  matter  cominitte<l  to  his  can',  in  theordi- 
rcise  of  his  official  duties.  The  interference  of  the  courts  with 
r>rmance  of  the  ordinary  duties  of  the  Kxe(*utive  Departments 
productive  of  nothing  but  mischief,  and  we  are  quite  satisfied 
I  a  i>ower  was  never  intended  to  be  given  to  them." 

port  of  this,  numerous  cases  are  cited.  Others  may  be  added : 
fv.  McOarrahan,  9  Wall.,  312;  Litchfield  r.  Register,  W.,577; 
.  Fyan,  93  U.  8.,  173;  Marquez  r.  Frishee,  101  U.  8.,  475.  8till 
ill  hereafter  l>e  cited. 

e  same  view  is  likewise  supported,  in  principle,  by  the  authori- 
ch  show,  that  no  court  can,  by  attachment  or  garnishment  on 
f  creditors,  reach  money  in  the  hands  of  an  officer.  It  is  abun- 
roved  by  Chief  Justice  Drake,  in  his  valuable  work  on  Attach- 
es. 492-515),  '<  that  a  public  officer,  who  has  money  in  his  hands 
r  a  demand  which  one  has  upon  him  merely  as  a  public  officer, 
or  this  cause  be  adjudge<l a  garnishee.^  And  it  is  shown,  that, 
loney  or  other  property  is  in  the  hands  of  officers  of  the  law, 
nrsons  acting  under  legal  authority,"  such  money  or  property  is 
tct  to  attachment  or  garnishment.  The  reason  is,  that  it  is  in  rus- 
^,and  already  under  and  subject  to  a  jurisdiction,  which  is  by  law 
pd  to  control  its  disposition,  and  that,  ex  necessitate  reij  there 
e  operating,  at  the  same  time  and  as  to  the  same  subject-matter, 
sdictions  which  may  conflict  in  the  exercise  of  authority.  In 
irds,  it  restn  on  the  principle  that  neither  the  (lovernment  nor 
rs  in  performing  authorized  duties  ran  be  sued  or  subjected  to 
sontrol. 

rinciple  applies  to  public  otficers,  iidininistrators,  executors, 
IS,  clerks  of  courts,  receivers,  trustees  who  are  requireil  to  ac- 

conrts,  assignees  in  insolvency  and  bankrupt<7y,  and  others 
o  like  jurisdictions,  and  refers,  of  course,  to  oftlcers  and  fidu- 
1th  money  or  property  in  their  hands,  as  to  which  they  an^sub- 
le  control  of  a  court  having  i)roper  jurisdiction.  (See  Drake  on 
lent,  5th  ed.,  492-511,  and  numerous  authorities  collected).    The 

of  these  cases  equally  a])p1i<\s,  when  an  executive  officer  is 
with  the  duty  of  disbursing  public  money  under  the  direction 
jrol  of  officers,  having'  fuU  authority  and  jurisdiction  over  Wv^ 
nd  with  eqaal  anthority  to  direct  the  official  action  ot  awcYi  A\%- 
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bnrsing  officer.  And  this  has  beeu  fully  determined  by  the  ooarto 
(Drake,  Attachment,  §§  512-515f  citing  Chealy  v.  Bremer,  7  Mars.,  259; 
Bulkley  v.  Eckert,  3  Penn.  St.,  368 ;  Pierson  v.  McCormick,  1  Penn.lAV 
Journal,  E.,  201;  Webb  v.  McCauley,  4  Bush.,  8  [Diviner.  Harv^,7 
Monroe,  440;  Tracy  v.  Hornbuckle,  8  Bosh,  336;  Stevens  v.  Com.,  3 
Ky.  Law  Hep.,  165;  Kodmau  v.  Musselman,  12  Bash,  357J;  Triebel  v. 
Golburn,  64  II].,  376;  Buchanan  v.  Alexander,  4  Howard,  Sup.  Gt.,20; 
Averill  v.  Tucker,  2  Cranch,  0.  C,  544;  Clark  v.  Great  BarringtoD,  11 
Pick.,  260 ;  Mechanics  and  Traders'  Bank  v.  Hodge,  3  Bobinsoo,  IA| 
373;  5  Op.  Att..Gen.,  759 ;  10Jd,120;  WendelU.  Pierce,  13  N.H.,  502} 
Neuer  v.  O'Fallon,  18  Missouri,  277 ;  Briggs  v.  Block,  Id.,  281 ;  Baniaid 
17.  Graves,  16  Pick.,  41 ;  Huntley  v.  Stone,  4  Wisconsin,  91;  Casey  f. 
Davis,  100  Mass.,  124;  Kennedy  v.  Aldridge,  5  B.  Monroe.  141;  Staplei 
V.  Staples,  4  Maine,  532 ;  Woodbridge  v.  Morse,  5  N.  H.,  519;  Coburot. 
Amart,  3Mass.,  319;  Thayer  t?. Sherman,  12  Jd., 441;  Bileyv.  Hirst,! 
Penn.  St.,  346 ;  Mann  v.  Buford,3  Ala.,  312 ;  Tucker  v.  Butts,  6  Georgia, 
680). 

This  is  the  doctrine  of  the  Supreme  Court  of  the  United  Statei. 
(Buchanan  v.  Alexander,  4  How.,  20).  And  it  is  shown  in  Burroaghi 
on  Public  Securities  (page  93)  that  the  reason  why  money,  in  thebandi 
of  a  public  officer  to  be  paid  out  by  him  in  the  mode  prescribed  by  stal* 
ute,  cannot  be  reached  by  garnishment,  is,  that  this  would  be  tLJudidd 
interference  with  a  duty  of  such  officer  executive  or  political  in  character, 
which  the  Constitution  prohibits. 

This  leads  to  the  second  proposition,  which  will  now  be  considered:    * 

II.  The  court  had  no  jurisdiction  either  (1)  over  the  Tennessee  admiih 
istrators,  or  (2)  over  any  fund  in  the  Treasury;  and  (3)  the  dratlfi  do  not 
constitute  a  res  subject  to  judicial  control. 

All  this  will  appear  from  several  considerations : 

There  was  publication  of  notice  designed  to  make  H.  P.  HobsoD,  ai 
Tennessee  administrator  de  bonis  non  with  the  will  annexed  of  John  N. 
Pulliam,  a  party-defendant.  This  was  made  under  the  statute  which 
authorizes  publication  'Mn  actions  at  law  or  in  equity  which  have  for 
their  immediate  object  the  enforcement  or  establishment  of  au}*  lawful 
right,  claim,  or  ddiinand  to  or  against  any  real  or  personal  proper^ 
witiiin  the  jurisdiction  of  the  court."  (Kev.  Stat.,  relating  to  District 
of  Columbia,  787;  7c/.,91;  act  of  March  3, 1875, 18  Stat.,  472,  sec.  8;  Good- 
man V.  Kiblack,  102  U.  S.,  502).  Statutory  iirovisions  for  constructive 
service  are  to  be  strictly  pursued.    (Gali)in  v.  Page,  18  Wall.,  350). 

It  has  been  sufficiently  shown,  that  the  legal  title  to  the  drafts  is 
question  is  in  the  Tennessee  administrators. 

But,  if  this  were  not  so,  the  Tennessee  administrators  have  aright 

to  the  residuum  of*  money  not  apinopriated  by  the  decree,  and, tho^ 

fore,  have    an  interest  in  the  fund  to  be  paid.     They  have  a  rigbt 

to  contetit  the  amount  of  the  claim  made  upon  the  fund  bycreditcm 

here,  when  there  is  an  effort,  a&  u\  Wv\^  \i^<i,\o  ^\>v^^^^t«  theltffV 
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tttof  aoch  fiind  by  a  decree.  They  were,  thercfon^  necesfiary  parties 
'ttepiooeedingin  the  court  here  (Goodman  r.  Niblack,  102  U.  S.,  562; 
nhall  «.  Beverly,  5  Wheat.,  313;  United  StuteH  r.  Howlaud,  4  Td., 
);  Coiron  et  aL  v.  Millaudon  et  aL^  \\)  How.,  113;  WilliaiiiH  r.  Bauk- 
id,  19  Wall.,  5&3 ;  Hook  r.  Payne,  14  Id,,  255 ;  HobertMon  r.  Carson, 
i^  105;  McManas  v.  Staudish,  1  Mackey,  Dist.  Columbia,  149). 
bos,  it  is  si^d : 

It  is  a  fundamental  principle,  that  no  man  in  to  be  dopriviMl  of  his 
lerty  without  his  consent,  or  [except]  by  duo  process  of  law.  To 
ititnte  due  process  of  law,  and  make  it  effectual  to  change  the  title 
ropert}',  there  must  be  jurisdiction  over  the  pt^rson  of  the  oicner,  or 
his  pr*tperf!/^  (Owen  r.  Miller,  10  Ohio,  St.,  143;  Tennover  r.  NefT, 
'.  8.,  714;  Texas  r.  White,  7  Wall.,  734;  (lo<Klman  r.  jfiblack,  102 
.,  562). 

le  three  modes  in  which  the  title  of  the  proper  admin istrators  in 
lessee  can  be  divested,  are :  (1)  by  their  consent,  (2)  by  decrei»  of 
mpetent  court  against  them  t;i  jiernonam^  or  (3)  by  decree  affecting 
subject-matter;  that  is, either  (a)  the  drafts  or  (h)  the  money  pay- 
thereon. 

It  is  not  pretendetl  that  the  title  of  the  legal  repn*sentatives  in 
(lessee  to  the  drafts  has  been  divested  by  their  consent,  or  that  any 
t  has  in  this  manner  been  concluded. 

The  title  to  the  drafts  has  not  Immmi  divested  by  any  derree  against 
I  representatives  in  personam. 

)  There  has  been  no  pretense  of  notice,  even  by  publication,  as  to 
legal  representative  appointed  in  Tennessee  on  thr  «»state  (»f  John 
ulliani,  dcHseased.  Hence,  the  decree  cannot  afl'ect  any  right  wliich 
I  legal  representative  may  have. 

)  There  has  been  no  decret*  in  perHonam  against  Hobson  as  Ten- 
«e  administrator  of  John  X.  IMilliam,  requiring  an  actual  aMsignment 
ny  draft,  and,  if  such  decree  wt»rc  made,  it  <'onld  not  ho  enforced, 
so  would  l)e  unavailing.  He  is  not  within  tlie  jurisdiction  of  the 
t,  and  so  is  not  liable  to  atta<*lnnent  for  disobedience  of  its  orders 
wou's  C4ise,  3  Lawrence,  < -onipt.  Dec,  2S0  «.;  StepliiMis  r.  Cady,  14 
r.,  531;  Ager  r.  Murray,  10.">  V.  S.,  ILMJ;  IVnnoyer  r.  Xeft',  95  IJ.  S., 
;  HarknesH  r.  Hyde, 98  V.  S.,  ITS;  Brooklyn  r.  Insurance  Co.,  99  IJ. 
J70;  County  of  Livingston  r.  Darlington,  101  V.  8.,  ll.*!;  Molir  r, 
nierre,  W.,  4*22). 

urisdiction  on  notice  published  extends  only  to  the  subject-matter, 
re«,  within  the  jurisdiction  and  control  of  the  court,  and  a  dei'.ree  as 
other  matters,  or  in  personam,  is  void  (Mohr  r.  Manierre,  101  [I.  S., 
!;  Bosweirs  lessee  r.  Otis  et  aL,  9  How.,  \\:\{\\  Webster  r.  Keid,  U 
,437;  Mandeville  et  al.  v.  Riggs,  2  Tet.,  4S!>;  Hunt  et  aL  r.  WicklifTe, 
,201;  Miller  tr.  United  States,  11  Wall.,  297;  Pennoyer  r.  Xetf,  9.1 
.8,,714;  Vasse  r.  Comegys,  2  Cranch,  C.  C,  504;  Ci(M>dman  r.  Nib- 
^102  U.S.,  562). 

3.  The  equity  court  of  the  District  of  Columbia  could  exercise  uo  jw- 
21D83 
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risdiction  over  Hobson  as  administrator,  even  if  he  had  heenferem 
served  with  process  in  the  District^  and  certainly  not  upon  constnicl 
servioe  by  publication.  This  is  settled,  in  principle,  in  Yaugban  e<  a 
Northap  et  aL  (15  Pet.,  1),  and  in  MoNntt  v.  Bland  (2  How.,  14).  In 
former  case  it  appeared,  that  one  Moody,  an  inhabitant  of  Kentac 
died  intestate  in  that  State  in  1802 ;  and  that  in  May  or  Jane,  IS 
Northnp  was  daly  appointed  by  the  proper  coart  in  Kentacky  admii 
trator  of  Moody,  and,  as  such,  snbseqaently  collected  from  the  Tieasi 
of  the  United  States  $5,215.56  for  money  due  to  the  intestate.  A 
in  equity  was  filed  in  the  Chancery  Court  of  the  District  of  Colum 
by  persons  claiming  to  be  heirs  of  Moody  for  their  distributive  shi 
of  said  money  against  said  administrator  and  other  persons  claimin] 
be  heirs  and  distributees.  Northup  denied  the  jurisdiction  of  the  co 
Story,  J.,  ill  delivering  the  opinion  of  the  court,  said : 

<<The  question  is  broadly  presented,  whether  an  administrator, 
pointed  and  deriving  his  authority  from  another  State,  is  liable  t 
sued  here,  in  his  official  character,  for  assets  lawfully  received  by 
under  and  in  virtue  of  his  original  letters  of  administration.  We 
of  opinion,  both  upon  principle  and  authority,  that  he  is  not.  *  * 
The  administrator  is  exclusively  bound  to  account  for  all  the  as 
which  he  receives  under  and  in  virtue  of  his  administration  to 
proper  tribunals  of  the  government  from  which  he  derives  his  author 
and  the  tribunals  of  other  States  have  no  right  to  interfere  with  o 
control  the  application  of  those  assets,  according  to  the  lex  loci.  H< 
it  has  become  an  established  doctrine  that  an  s^ministrator,  appou 
in  one  State,  cannot,  in  his  official  capacity,  sue  for  any  debts  dw 
his  intestate  in  the  courts  of  another  State ;  and  that  he  is  not  liabl 
be  sued  in  that  capacity  in  the  courts  of  the  latter,  by  any  creditor 
any  debts  due  there  by  his  intestate.  The  authorities  to  this  effect 
exceedingly  numerous,  both  in  England  and  America;  but  it  seem 
us  unnecessary,  in  the  present  state  of  the  law,  to  do  more  than  to  i 
to  the  leading  principle  as  recognized  by  this  court  in  Fenwick  r.  Sc 
1  Cranch,  259:  Dixon's  Executors  t?.  Ramsay's  Executors,  3  Cranch,! 
and  Kerr  v.  Moon,  9  Wheat.,  565."  (Peale  v.  Phipps,  14  How.,  i 
McNutt  V.  Bland,  2  Id.,  14.) 

The  court  then  proceeded  to  say  that  the  money  received  by 
administrator  did  not  ^^  constitute  local  assets  within  the  District '^ 
cause  of  the  fact  that  it  was  collected  from  the  Treasury  here, 
principle  that  an  executor  or  administrator  cannot  be  sued  outsid 
the  State  in  which  he  is  appointed  is  affirmed  by  manv  authori 
(Story,  Confl.  Laws,  2d  ed.,  513,  514;  Eorer,  Inter-State  ijaw,  26, 
108,  251 5  1  Williams,  Executors,  6  Am.  ed.,  419  [362] ;  Wharton,  Oc 
Laws,  616,  citing  Att.-Oen.  v.  Dimond,  1  Cromp.  and  Jer.,  356;  I 
Gen.  V.  Hope,  2  CI.  and  Fin.,  84;  s.  0.,  1  Cr.,  M.  and  K,  638;  W 
in  re.  18  N.  Y.,  Sup.  Ct,  124 ;  Sayre  v,  Helme,  61  Penn.,  St,  299;  B« 
V.  I'oviston,  2  Mass.,  384 ;  Fay  v.  Haven,  3  Met.,  Mass.,  109;  Browi 
V.  Lockwood,  5  Green,  N.  J.,  243 ;  Brookshire  v.  Dubose,  2  Jones,  ] 
276). 

It  18  clear,  then,  tbat  tbe  r\gVil&  of  Hobson^  as  Tennessee  adminii 
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'  tor,  m  the  drafts  are  not  affected  by  any  reBuIt  of  the  decree  in  peno- 

MM.    If  he  coald  not  be  sued  in  the  District  of  Columbia  on  personal 

leiTiesof  process,  much  less  could  he  be  sued  on  constructive  service 

Iqr  publication. 
4  It  is  equally  clear  that  the  ecjuity  court  of  the  District  obtaiued  no 

farisdiction  of  any  autject-matter  which  could  affect  the  rights  of  the 
legal  representatives  in  Tennessee.  The  only  subject-iuatter,  by  which 
they  could  be  affected,  is  either  {a)  the  drafts  or  {b)  the  money  in  the 
beasury  for  their  payment. 

0.  The  drafts  are  not  property  in  the  District,  and,  hence,  not  subject 
to  any  jurisdiction  of  the  equity  court  here  as  against  non-residont  ad- 
ministrators. They  do  not  constitute  a  res,  which,  without  jurisdiction 
over  the  debtor  and  creditor  therein,  can  be  transferre<l  by  a  judicial 
decree.  There  is  a  wide  differencre  between  a  decree  ofK'niting  on  the 
rights  of  parties  before  a  court  and  a  <lecrtH^  which,  without  the  presence 
of  such  parties,  attempts  to  operate  on  the  res  and  to  appn>priate  it. 
Ihe  drafts  in  this  case  are,  in  the  hands  of  the  legally  authorize4l  own- 
ers, negotiable  securities^  and  the  title  to  these  cannot  Iw  passed  by  a 
judicial  decree  without  jurisdiction  over,  at  least,  the  proi^er  payees. 
This  has  been  shown  by  authorities  already  cited,  and  by  the  case  of 
Yanghan  r.  Northup  (15  Pet.,  G).  The  same  principle  has  been  else- 
where affirmed. 

In  Mechanics'  Bank  r.  Hank  of  Columbia  (5  Wlirat.,  .'ViT)),  the*  Supix'me 
Court  says,  ^'  that  a  check  [on  a  bankj  is  properly  mother  a  bond,  bill, 
ornote,  with  regard  to  the  bank  drawn  upon,  but  an  acquittance.*'* 

InMnrray  r.  Charleston  (1N>  U.  S.,4.T3),one  point  in  the  syllabus  is, that 
''debts  are  not  property — a  non-resident  (Teditorof  a  rity  cannot  be  said 
to  be,  in  virtue  of  a  debt  which  it  owes  him,  a  holder  of  pn>perty  within  its 
limits.'^  See  Halslead's  oise,  .'i  Lawrence,  Compt.,  Dih*..,  2:{8;  Railroad 
Co.  *.  Pennsylvania,  15  Wall.,  ;ilM);  Buchanan  r.  Alexander,  4  How., 
20;  Menard  r.  Shaw,  .">  Texas,  .'iW;  Wortliington  r.  Sebastian,  1*5  Ohio, 
Bt,  10;  6  Op.  Att.-Gen.,  .157.  The  principle  thus  decitled  is  etpially  ap- 
plicable to  debts  due  from  the  Unitcnl  States.  The  drafts  now  in  (piestion 
were  evidences  of  debts  to  parties  in  Tennessee,  and  these  parties)  were 
not,  in  virtue  of  such  debts,  holders  of  proi>erty  within  the  District  of 
Columbia. 

Did  the  presence  of  the  drafts  iu  the  District  constitute  them  pro]>erty 
ksret  That  they  are  not  proi>erty  here  for  puriK)ses  of  local  adminis- 
tntion,  has  been  sufficiently  shown.  If  they  an^  not  property  here  for 
administration,  how  can  they  be  for  judicial  process  of  crcilitors  f  Cle^irly 
Uuy  cannot  be  so  considered.  The  principle  decided  in  Owen  v.  Miller 
(10  Ohio,  St,  136),  is  against  any  such  claim.  In  that  case  it  api>eared 
ttat  a  statute  of  New  Jersey  provided  that  *4)ooks  of  account,  bonds, 
Uk,  notes,  papers,  or  writings  **  might  be  seize<l  under  a  writ  of  attach- 
BODt  Under  a  writ  of  attachment  in  that  State  against  a  non-resident 
debtor,  made  defendant  by  pablicatioD,  a  promissory  note  paya\A^  lo 


324  First  Comptroller's  Offlcej  Treasury  DepartmmU 

him,  execated  by  a  party  residing  in  Ohio,  and  there  secbred  by  mort 

gage,  was  seized,  sold,  and  asigned  by  auditors  appointed  by  the  court 

The  validity  of  the  sale  was  brought  in  question  in  the  proper  eourt  ii 

Ohio.    The  court,  after  noticing  the  difference  between  negotiable  anc 

other  contracts,  says : 

<^  This  difference  may  lead  to  the  idea  that  there  is  property  in  tiic 
[note  I  evidence  of  the  contract ;  but  really  the  contract  constitutes  tlM 
property — it  is  property  in  action.    •    •    •    The  effect  of  a  seizure  of 
a  note  under  process  of  law,  can  gain  no  force  from  the  roles  of  the 
commercial  law.    •    •    •    We  feel  bound  to  come  to  the  conclusion, 
that  the  proceedings  in  attachment  in  New  Jersey  have  not  divested 
the  plaintiff  [the  payee  in  the  note]  of  the  right  to  recover  the  debl 
due  to  him  from  a  resident  in  this  State  [Ohio,  where  the  notes  weco 
executed,  and  the  maker  thereof  resided],  and  secured  by  a  mortgage  ob 
property  in  this  State.'' 

And  the  court  further  says : 

<<  It  necessarily  follows,  from  the  view  we  have  taken  of  the  proceed- 
ings in  attachment,  that  they  not  only  do  not  affect  the  property  of  tiie 
plaintiff  in  this  State  [Ohio],  but  in  no  manner  bind  him  personalty.'' 
See  Draft  case,  1  Lawrence,  Gompt.,  Dec,  2d  ed.,  11;  Gibson's  case,!  , 
Lawrence,  Compt.,  Dec.,  288,  n. 

The  debtor  in  the  note  referred  to  in  Owen  v.  Miller  did  not  reside  il  { 
New  Jersey.    Neither  does  the  United  States,  as  a  debtor  or  otherwiai|  j 
reside  in  the  District  of  Columbia  (Yaughan  v.  Northup,  15  Pet,  1; 
Stephens  V.  Cady,  14  How.,  63 ;  Stevens  r.  Gladding,  17  /d.,  451 ;  Dnik%  '• 
Attachment,  5th  ed.,  473,  citing  Turbill's  case,  1  Saunders,  67,  note€}] 
Tamm  v.  Williams,  2  Chitty,  438;  s.  c,  3  Douglas,  281 ;  Crosby  v.HeO-  = 
erington,  4  Manning  and  Granger,  933;  Day  v.  Paupierre,  7  Dowlnig  ; 
and  Lowndes,  12;  s.  c,  13  Adolphus  and  Ellis,  N.  S.,  802;  Tongleyi;  I 
Bateman,  10  Mass.,  343;  Nye  v,  Lescorab,  21  Pick.,  263 ;  Bay  t?.  Under  I 
wood,  3  Id.,  302 ;  Hart  v.  Anthony,  15  Jd.,  445 ;  Lovejoy  r.  Albree,  31 : 
Maine,  414 ;  Jones  t;.  Winchester,  6  N.  H.,  497 ;  Lawrence  t».  Smith,  41 
Id.j  533;  Sawyer  v,  Thompson,  4  Foster,  510;  Baxter  v.  Vincent,  6  Vti 
614;  Green  i\  Farmers',  &c.,  Bank,  25  Conn.,  452;  Bates  v.  New  Of. 
leans,  &c.,  E.  E.  Co.,  4  Abbott,  Pract,  72;  Willet  v.  Equitable  Ins.  Oo, 
10  Id.,  193 ;  Miller  and  Son  v.  Haas  and  Janney,  2  Granch,  O.  O.,  fOIfy 
b.  The  money  in  the  Treasury,  with  which  the  drafts  could  be  paii»  \ 
is  not  a  res,  or  subject  mattery  within  the  jurisdiction  of  the  equity  cotit  | 
here.     This  subject  has  already  been  discussed.     See  Goodman  f^  ] 
Niblack  (102  U.  S.,  562).    The  legal  title  to  the  money  is  in  the  Unite! J 
States,  and  its  title  can  only  be  divested  (1)  by  its  consent,  as  by  vohUhj 
tary  payments  upon  indorsements  of  the  drafts  by  the  proper  legal  ffl^ 
resentatives  in  Tennessee,  or  (2)  by  a  decree  of  court  in  a  prooeedinirii 
which  the  United  States  is  made  a  party.    There  can  be  no  lavft 
voluntary  payments  except  by  the  Treasurer  to  parties  having  the  hp 
title  to  and  authority'  to  indorse  the  drafts  (Texas  v.  White,  7  Wrf 
700).    There  has  not  been  and  cannot  be  any  judicial  proceedings! 
ing  the  United  States  a  party  (HiW  ct  ol.  d.  United  States,  9  How^S 
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r  r.  United  States,  11  Wall.,  208;  7  Op.  Att.-Gen.,  80;  Carr  v. 

A  States,  98  IT.  S.,  433;  United  States  r.  Ijee,  106  U.  S.,  100).    The 

e  now  in  question  does  not  profess  to  operate  upon,  or  to  efiect,any 

y  in  the  Treasury.    If  it  had  attempted  to  do  so,  it  could  only  bo 

nal  by  describing,  and  obtaining  custody  of,  a  designated  specific 

Transportation  Go.  r.  Fitzhugh,  1  Black,  581).    Proi>erty  does  not 

by  a  Yolnntary  sale  until  it  is  i<lentified.    Un<lcr  a  sale  of  a  definite 

ler  of  bushels  of  grain  to  be  selected  from  a  larger  mass  no  title 

«  until  such  number  be  severed  (1  Parsons,  Contracts,  6  Am.  ed., 

Aldridge  r.  Johnson,  7  El.  and  Bl.,  88.1;  Laugh  ton  r.  Iliggins, 

and  N.,  402).    It  has  been  determined,  that  '^so  long  as  money 

ins  in  the  hands  of  a  disbursing  oflicer,  it  is  m^  much  the  money  of 

'nited  States  as  if  it  had  not  been  drawn  from  the  Treasury.    Until 

over    •    •    •    to  the  i>erson  entitled  to  it,  the  fund  cannot,  in  any 

sense,  be  considered  a  part  of  his  effects^  ( Buchanan  r.  Alexander, 

w.,  20;  Owen  r.  Miller,  10  Ohio,  St.,  144). 

draft  is  not  per  se  property.    It  is  only  evidence  of  a  rujht^  or  an 

trity  to  draw  money.    It  does  not,  as  shown  alK)ve,  change  the  title 

mass  of  money,  or  of  any  part  of  it,  applicsible  to  its  ]>ayment,  until 

noney  is  delivered  (Story,  Bills,  sec.  4lt);  Ilanmird  v.  Robinson, 

m.  and  Cres.,  90;  Morrison  r.  Bailey,  5  Ohio,  St.,  18). 

ere  is  still  another  reason  why  the  decree  cannot  oiK'rate ui)on  any 

!y  in  the  Treasury.    This  money  is  in  the  custcnly  of  a  public  ofti- 

ind  the  legal  title  to  it  is  in  the  I'nitcHl  States.     Money  in  cuxtodia 

is  not  subject  to  judicial  control,  except  by  a  court  when  it  has  such 

>dy  (Peale  r.  Phipps  et  al.^  14  How.,  ;J74;    Wiswall  r.  Sampson, 

52;    Taylor  v.  Carryl,  20  M,  581;    Receiver's  caise,  1  Lawrences 

pt.,  Dec,  2d  e<l.,  302). 

e  above-cited  cases  involve  the  (iuesti<m,  and  deny  generally  the 

,  of  judicial  control  over  money  in  cuHtodia  lenia^  or  in  the  <'ustody 

ecntive  officers.    All  the  autliorities  agree,  that,  in  such  cane,  no 

:  can  make  a  decree',  which  will  take  from  tlie  United  States  its  title 

mey,  or  which  will  interfere  with  or  dii-ect  exe(»iitive  oflicers  in  the 

»nnance  of  duties  requiring  the  exen^ise  of  their  judgment  and  dis- 

>o.    The  only  case,  in  which  a  court  lias  rcn<lered  a  judgment  on  a 

tion  of  title  to  property  in  the  custcnly  of  an  otlicer  of  the  Govern- 

;,  is  one,  in  which  the  asserted  title  of  the  United  States  Wiis  declared 

id.    The  authorities  on  this  subject  are  c(»llecte<l  and  discussed 

profound  learning  and  masterly  ability  in  the  recent  case  of  the 

ed  States  r.  Lee  (lOG  U.  S.,  HN]).    In  this  latter  ciise  the  court  cites, 

Q  an  able  and  learned  opinion,*^  the  language  of  Mr.  Justice  Gray,  iu 

jl^B  V.  The  Light  Boats  (11  Allen,  102),  that: 

t  would  be  inconsistent  with  the  very  idea  of  supreme  executive 
»*,  and  would  endanger  the  ])erformanee  of  the  public  duties  of  the 
reign,  to  subject  him  to  repeated  suits  as  a  matter  of  right,  at  the 
of  any  citizen,  and  to  submit  to  the  judicial  tribunals  the  control  and 
Titian  of  M^  jnMic  property ,  hut  instruments  and  means  of  cam)ing 
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on  his  government  in  tear  and  pea^eCy  and  the  money  ik  his  ' 

UBY." 

The  principle  thus  settled  is  equally  conclusive  against  an^ 
of  judicial  jurisdiction  over  the  drafts  in  question.  If  the  Tre 
cannot  be  directly  controlled  by  the  court  in  his  executive  d 
to  the  money  in  his  hands,  he  cannot  be  indirectly  controlled  ' 
judicial  jurisdiction  assumed  over  the  drafts.  The  First  Gomptr 
charged  by  law  with  the  executive  duty  of  deciding  to  whom  the 
urer  shall  make  payments  of  the  drafts  (Bev.  Stat.,  305,  311,  359 
no  court  can  take  from  the  GomptroUer  a  duty  required  of  him  b 
ute.  The  rights  of  parties  inter  sese^  to  collect  money  from  the 
ury,  may  sometimes  possibly  be  settled  by  courts,  when  such  ] 
can  all  be  personally  served  with  process;  though  this  can  bedoi 
in  a  limited  class  of  cases,  and  when  it  does  not  interfere  with  an 
of  executive  ofScers  to  decide.  Authorities  have  above  been  ci 
relation  to  the  power  of  courts  by  iiyunction. 

There  are  other  authorities  which  support  the  view  that  acco 
officers  may,  in  their  discretionj  before  passing  on  the  rights  of  a 
parties  claiming  a  fund  by  virtue  of  an  original  title,  or  of  a  t 
operation  of  law,  require  them  to  go  into  court  in  order  to  se 
judicial  determination  of  such  title.  But  these  authorities  go  no  fi 
They  deny  the  authority  of  courts  to  transfer  title  from  one  lawful 
ant  to  another  either  in  satisfaction  of  a  debt  or  otherwise.  The  i 
(Bev.  Stat.,  3477)  prohibits,  even  to  meet  the  demands  of  credito 
assignment  of  claims,  except  at  a  time  and  in  a  mode  specified,  ai 
establishes  a  policy  which  courts  cannot  change  (1  Op.  Att.-G«i 
Wirt,  July  27,  1824 ;  Jd.,  635,  Wirt,  Dec.  30, 1823 ;  Jd.,  684,  Wir 
31, 1824 ;  3  Id.,  533,  GUpin,  May  13, 1840 ;  3  Id.,  718,  LeGare,  No\ 
29,  1841 ;  5  Id.,  670,  Crittenden,  January  28,  1853 ;  7  Id,,  80,  Co 
March  29,  1855 ;  16  Id.,  367,  Devens,  July  11,  1879 ;  15  Id.,  525 
lips,  Solicitor-General,  January  3,  1876 ;  Buchanan  v.  Alexar 
How.,  20 ;  Vermilye  v.  Adams  Express  Co.,  21  Wall.,  138 ;  Draf 
1  Lawrence,  Compt.  Dec,  2d  ed.,  21 ;  Police  case.  Id.,  68 ;  Klink' 
Id.,  252 ;  Safford  &  Co.'s  case,  Id.,  277-279,  285 ;  Receiver's  ca« 
374 ;  3  Lawrence,  Compt.  Dec,  Introduction ;  Claims  Assignmen 
3  Lawrence,  Compt.  Dec,  34). 

But  whatever  power  courts  may  have  to  settle  the  rights  of  w 
claimants,  as  between  themselves,  to  a  fund  or  claim  against  the  I 
States,  the  question  now  i)resented  goes  beyond  that 

It  is  now  insisted  that  a  court  of  this  District  may  entertain 
which  is  in  effect  and  purpose  a  creditor's  bill,  to  subject  mon^  < 
a  claimant  from  the  United  States  to  the  payment  of  his  debts, 
can  be  done,  courts  elsewhere  having  jurisdiction  of  parties  maj 
cise  the  same  jurisdiction. 

To  this  there  are  manifest  objections : 

1.  The  Treasurer  of  the  United  States  has  been  required,  by 
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int"  issaed  in  accordance  with  law,  to  pay  the  claimant  himself,  or  his 
)gal  representatives,  and  nm  a  thinl  person  as  creditor  of  the  claimant 
Ber.  Stat,  191,  248,  269,  277,  305,  3593).  The  statute  is  imperative— 
the  Treasurer  shall  •  •  •  disburse  the  same  [the  public  moneys] 
pon  warrants  drawn  by  the  Secretary  of  the  Treasury,  countersigned 
y"  the  First  Comptroller  (Be v.  Stat.,  260,  305;  Bender's  case,  1  Law- 
moe,  Compt.  Dec.,  2d  ed.,  338).  The  <lecree  of  the  court  undertakes 
>  ai^  that  the  Treasurer  shall  not  perform  the  duty  required  by  the 
Mute  (Peale  v.  Phipps,  14  How.,  374). 

2.  There  are  many  authorities  against  the  exercise  of  such  power  by 
lie  courts,  and  none  to  support  it  has  been  called  to  the  attention  of 
le  Comptroller.  Thus,  it  was  said  by  Attorney-General  Wirt,  July  27, 
B24  (1  Op.  Att-Oen.,  681),  and  reaffirmed  July  31,  1824  (Id.,  685),  that 
the  judiciary  can  no  more  arrest  the  executive  [accounting  officers]  in 
lie  execution  of  a  constitutional  law,  than  they  can  arrest  the  legisla- 
ire  itself  in  passing  the  law."  This  was  said  in  reference  to  the  power 
r  courts  to  enjoin  executive  officers  from  paying  claims ;  but  the  prin- 
iple  announced  is  equally  applicable  to  judicial  interference  with  the 
xnplete  performance  of  all  executive  duties.  On  the  29th  of  March, 
155,  Attorney-General  Cashing  gave  an  opinion  (7  Op.  Att.-Oen.,  80), 
le  syllabus  of  which  is  as  follows : 

*<BafaeI  and  Maouel  Annijo  8Uod  out,  in  the  Territorial  Court  of 
ew  Mexico,  process  of  injunction  and  niandamuM  agaiunt  the  Governor 
I  Superintendent  of  Indian  Afl'airs,  to  compel  liiiii,  out  of  tlie  geiienil 
ione3's  of  the  Govenniient  in  his  hands,  as  hucIi,  to  pay  to  the  peti- 
oners  indemnity  for  losses  sutl'ered  by  tluMii  through  the  <lopredations 
r  the  Apaches.  Held,  that  the  courts  have  no  jurisdiction  or  author- 
y  over  such  moneys  of  the  (lovemment  in  tlic  iiaiids  (»f  the  Siiperin- 
mdent,  either  by  injunction,  inaiidaums,  or  any  other  process  of  law.^ 
ee  1  Op.  Att.Gen.,'(>Sl ;  ;j  LI,  5:;:{,  (iG7,  718;  5  /(/.,  759 ;  10  A/.,  120. 

On  the  11th  of  July,  1S71>,  Attorney-General  Devens  ^ave  an  opinion 

16  Op-  Att.-Gen.,  .*J66),  the  syllabus  of  which  is  as  foHows: 

*'By  act  of  March  3,  1S79,  chap.  182,  an  a])propriation  of  a  certain 
mount  was  made  ^topay  George  H.  Giddin^s,  late  contractor,  for  one 
lonth's  extra  pay  on  discontintiance  of  a  portion  of  route  numbered 
,076,  Texas,  which  went  into  etVect  July  1,  1S(J1,  in  accordaniH")  with 
ke  opinion  of  the  Attorney-General.'  Subsequently  one  !>.,  claiming 
right  to  a  portion  of  the  fund  thus  appropriated,  tiled  a  hill  in  the  su- 
feme  court  of  the  District  of  (.'olunibia  against  the  said  Giddin^s, 
pon  which  an  order  was  issued  by  the  court  forbidding  him  to  meddle 
rith  the  fund,  and  appointing  a  receiver  to  obtain  and  hold  the  same 
abject  to  the  order  of  the  court.  A  warrant  having  Ihhmi  issued  for 
be  payment  of  the  amount  to  Giddings  pursuant  to  the  terms  of  the 
tatnte,  the  receiver  made  application  to  the  Postmaster-General  for 
be  deliver3'  of  the  warrant  to  him.  Advined,  that  the  payment  cannot 
roperly  be  made  to  any  other  than  the  person  designated  by  Congress 
)  receive  it;  that,  after  such  action  by  Congress,  the  Executive  De- 
irtments  ought  not  to  submit  to  the  courts,  upon  any  ground  of  comity, 
le  question  as  to  who  should  receive  the  fund  ;  an<l  that  the  applica- 
)n  should  be  denied.'^ 
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In  Buchanan  v.  Alexander  (4  How.,  20).  it  appeared,  that  a  disburs- 
ing officer  of  the  Government  as  sach  helv  money  to  pay  compensation 
due  to  a  seaman  in  the  service  of  the  United  States,  and  that  a  creditiv 
of  the  seaman  commenced  a  proceeding  in  court  to  attach  the  money  in 
satisfaction  of  his  debt.    The  court  held,  that  this  could  not  be  done. 
And  the  decision  is  not  put  solely  on  the  ground  of  public  i)olicy — that 
the  compensation  is  necessary  in  order  to  enable  the  seaman  to  per« 
form  his  duties — as  in  Bliss  v.  Lawrence  (58  !N.  Y.,  442);  but  the  cooit 
takes  the  broader  ground  and  says,  that  ^^  the  funds  of  the  govemmeot 
are  specifically  appropriated  to  certain  objects,  and  if  sncli  appropria- 
tions may  be  diverted  and  defeated  by  State  process,  or  otherwise^  tbe 
fnnctions  of  the  government  may  be  suspended."    See  Drake  on  Attack* 
ment  (5  Id.^  514) ;  Averill  v.  Tucker  (2  Cranch,  C.  C,  544) ;  Clark «. 
Great  Barrington  (11  Peck,  260) ;  Mechanics'  and  Traders'  Bank  % 
Hodge  (3  Robinson,  La.,  373). 

3.  The  question  has  been  discussed,  whether  registered  Government 
bonds  can  be  reaciied  by  a  creditor's  bill  to  satisfy  a  judgment  agaimk 
the  payee  of  such  bonds  (Combs  v.  Hodge,  21  How.,  407;  Menard  tb  I 
Shaw,  5  Texas,  334;  Bayard  v.  Huffman,  4  Johnson,  ch.,  450;  2  Eenti  ! 
Com.,  11th  ed.,  Lect.  xxxviii,  573 ;  Gibson's  case,  3  Lawrence,  Compfe 
Dec,  288,  n. ;  Burroughs,  Public  Securities  33,  citing  Draft  case,  1  LiW^ 
rence,  Compt.  Dec.,  2d  ed.,  20;  Saflford  &  Co.'s  case.  Id.,  273,  276, 277,  \ 
280 ;  Klink's  case,  W.,  252,  n.). 

It  was  decided  in  England,  that  this  could  not  be  done;  and  Pa^ 
liament  provided  by  statute  a  mode  of  relief  for  creditors  (Klink^ 
case,  1  Lawrence,  Compt.  Dec,  2d  ed.,  252,  n.).  It  has  been  doubted 
whether  a  court,  having  jurisdiction  of  the  person  of  a  payee  of  sock 
bonds,  could  make  a  decree  iu  favor  of  a  judgment  creditor  in  sock 
case  (/<?.,  Gibson's  case,  3  Lawrence,  Compt.  Dec,  288,  n.).  And  it  if 
clear,  that  no  such  decree  can  be  made,  merely  because  a  court  may 
obtain  possession  of  the  bonds,  but  without  jurisdiction  of  the  persoo 
of  such  payee.  If  no  such  decree  can  be  made  as  to  Government  bonds, 
how  can  one  bo  made  as  to  Treasury  drafts,  which  are  simply  evidences 
of  public  debt? 

But,  if  such  decree,  in  personam^  can  be  made  as  to  registered  Goveni- 
ment  honds^  it  does  not  follow  that  it  can  be  made  as  to  the  drafts.  The 
issue  of  bonds  is  the  completed  consummation  of  executive  power,  sub* 
stantially  as  the  issue  of  land-scrip  in  Walker  r.  Smith  (21  How.,  5T91| 
or  of  a  patent-right  in  Ager  v.  Murray  (105  U.  S.,  126).  But  the  drtfti 
are  very  difterent  in  character.  No  law  requires  their  issue.  Payments 
may  be  made  iu  money  without  them.  Their  issue,  if  made,  is  onlyi 
means  of  perfecting  the  performance  of  a  duty  required  by  statoterf 
executive  officers. 

The  decisions  in  relation  to  patent-rights  and  copyrights  support  tki 
conclusion  that  the  decree  made  as  to  the  drafts  imposes  no  dat^oi 
the  Treasurer.  The  case  of  Stevens  v.  Gladding  (17  How.,  451)  hsl 
been  referred  to  above. 
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In  Stephens  v.  Cady  (14  How.,  5.31),  Nelson,  Juatiro,  Haid  of  a  copy- 
right that — 

"The  incorporeal  rigbt  Becureil  by  the  Htatuto  to  the  author  •  •  • 
beJnfT  intaninble  and  reHtinp:  altof^ether  in  Krant,  is  not  the  subject  of 
aeizareor  sale  by  means  of  this  [execution]  pmcess — certainly  not  at 
oommon  law.  No  doubt  the  pro|)erty  may  Im*  reached  by  a  creditor's 
bin,  and  be  applie<l  to  the  payment  of  tin*  <irbts  of  the  autiior,  the  same 
iBRtock  of  the  debtor  is  reached  and  a])plied,  the  amrt  (tiy  decn'e  in 
ftmmam)  camptlling  a  trannfer  and  sale  of  the  st<M',k  for  the  benefit  of 
ocditors  (20  J.  R.,  554;  5  Johns.  Ch.,  JS<>;  s.  c,  4  /i/.,  <»s7  ;  1  Pai^e, 
€37).  Bat  in  case  of  such  remedy  we  suppose  it  would  1>e  necessary  for 
the  coart  to  compel  a  tranxfer  to  the  pitrchasa'j  in  conformity  with  the 
rmuirementJi  of  the  copyright  nctj  in  order  to  invest  him  with  a  complete 
title  to  the  property.'' 

See  Murray  r.  Afjer,  1  Mackey,  Dist.  Columbia,  92;  s.  r.,  105  T.  S., 
156;  Sallu's  case,  1  Lawrence,  Compt.,  I>e(\,  2d  «!.,  234 ;  and  cases 
dted. 

In  Ager  r.  Murray  (105  U.  S.,  120),  it  was  held,  that  '*  a  patentri^ht 
maybe  snbjecte<l  by  bill  in  ecpiity  to  the  payment  of  a  Judgment  debt 
of  the  patentee."  This  rests  on  the  general  ecpiity  power  to  compel  an 
asrigrnment  bj*  a  decree  in  pernonam  ;  and,  in  casi-s  in  the  courts  of  the 
District  of  Columbia,  the  Maryland  statute  of  1785,  in  forre  here,  gives 
aathority  to  appoint  a  trustee  to  execute  an  assi;;nment  (2  Kilty,  Laws 
Maryland,  Statute  ITJi'J,  ch.  72,  sers.  7,  1.1,25;  Laws  IHst.  i'olumbia, 
ed.  lSf58,  pp.  326,  328,  :VX\  :«0).  But,  in  the  case  of  the  drafts  n(»w  in 
qneation,  it  has  been  shown  that  then*  can  b«»  no  diMTee  in  pcntonam 
against  the  respective Tenness«H» administrators  holding  tin*  h^gal  title; 
and  the  statute  of  Marylan<l  <'an  giv«^  no  authority  to  make  an  assifrn- 
■lent,  because  the  <lrafts  an»  negotiable  by  act  of  Congress,  and  are 
poyable  under  the  statu fory  authority  and  direction  of  rxvcutire  otUvers  to 
or  on  the  onler  of,  tin*  proper  legal  representatives  in  Tcnnt»ssre. 

4.  The  case  of  Ager  r.  Murray  (105  V,  S.,  120)  furnishi's  no  authority 
for  a  creditor's  bill  in  this  case.  In  that  case  the  extM'iitive  otlicers 
hwl  fully  executed  their  statutory  authority  by  issuing  Irttcrtt  patent, 
and,  hence,  after  that,  jinlicial  authority  attached,  upon  the  principle 
dwidwl  in  Johnson  r.Towsley  (13  Wall.,  72),  Walker  r.  Smith  (21  How., 
581),  and  other  cases  alrcaily  cite<l. 

But,  as  to  the  drafts  in  question,  the  statutory  power  of  executive 
rtlcers  has  not  been  fully  executeil.  and  will  not  be  until  after  payment, 
Ae  exercise  of  judicial  control  over  the  drafts  would  interrupt  and 
ioterfere  with  executive  authority,  and,  besides,  wouhl  defeat  the  whole 
policy  of  the  statute,  prohibiting  the  assignment  of  <;laims  against  the 
United  States;  for,  if  a  court  can,  by  <lecn»e,  require  the  assignment  of 
•debt  in  payment  of  a  claim,  it  can  by  the  same  authority  decree  an. 
Hsignmeut  of  the  claim  itself  prior  to  its  allowance.  The  exercise  of 
Ml  jarisiliction  would  change  the  well-settle<l  common-law  rule,  that 
MMiey  payable  to  claimants  against  the  (lovernment  is  not  subject  to 
ke  appropriated  by  judicial  process  in  favor  of  cro<litors  of  such  claim- 
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ants.    (Claims- Assignment  case,  3  Lawrence,  Gompt,  Deo^  34 ;  i 
cases  cited.) 

There  are  numerous  authorities,  some  of  them  having  been  dt 
which  show  that  courts  cannot  by  ii\|unction  or  mandamus  inter! 
with  executive  officers  in  the  exercise  of  their  discretion  and  jndgm< 
in  the  full  performance  of  official  duties,  and  which  apply  in  this  g 
(Draft  case,  1  Lawrence,  Gompt.,  Dec.,  2d  ed.,  12,  20 ;  Inspector's  oa 
Id.y  201 ;  Klink's  case,  Id,y  252 ;  Bender's  case,  id.,  344 ;  Beceivc 
case,  Id.y  374 ;  Safford  &  Go.'s  case,  Jd,  285 ;  Di  Gesnola's  case,  2  J 
159 ;  3  Lawrence,  Gompt.,  Dec.,  Introduction). 

In  Moocrs  v.  Smedley  (G  Johns.,  Gh.,  28),  Chancellor  Kent  said : 
cannot  find  by  any  statute,  or  precedent,  or  practice,  that  it  belon 
to  the  jurisdiction  of  chancery,  as  a  court  of  equity,  to  review  or  o 
trol  the  determination  of  the  supervisors  in  their  examination  aud 
lowance  of  accounts."  To  the  same  effect  are  Briggs  v.  The  Light  Ba 
(11  Allen,  162),  above  cited,  and  all  the  authorities  in  relation  to  mi 
damns  and  injunction  as  against  executive  officers.  And,  if  the  con 
cannot  control  the  judgment  and  discretion  of  executive  officers  in  \ 
<^  examination  and  allowance  of  accounts,"  how  can  they  interfere  w 
a  similar  exercise  of  judgment  and  discretion  in  the  payment  of  si 
accounts  after  ^'  their  examination  and  allowance." 

The  decree  of  the  court,  now  in  question,  finds  no  sanction  in  anji 
the  cases  cited.  Such  decree  was  an  exercise  of  executive  or  politi 
power.  Thus,  in  Louisiaua  v.  Jnmel  (107  U.  S.,  711),  in  which  an  ap] 
cation  was  made  to  require  executive  officers  to  pay  certain  State  bon 
the  court  says  : 

''The  treasurer  of  State  is  the  keeper  of  the  treasury,  and  in  that  i 
is  the  keeper  of  the  money  collected  from  this  tax  just  as  he  is  the  keej 
of  otlier  public  moneys.  The  taxes  were  collected  by  the  tax  collect 
and  paid  over  to  the  State  treasurer,  that  is  to  say,  into  the  State  tre 
ury,  just  as  otlier  taxes  were  when  collected.  The  treasurer  is  no  in< 
a  trustee  of  these  moneys  than  he  is  of  all  other  public  moneys, 
holds  them,  but  only  as  the  agent  of  the  State.  If  there  is  any  tr 
the  State  is  the  trustee,  and  unless  the  State  can  be  sued  the  trus 
cannot  be  enjoined.  The  officers  owe  duty  to  the  State  alone,  and  bi 
no  contract  relations  with  the  bondholders.  They  can  only  act  as  I 
State  directs  them  to  act,  and  hold  as  the  State  allows  them  to  hold. 
was  never  agreed  that  their  relations  with  the  bondholders  shouM 
any  other  than  as  officers  of  the  State,  or  that  they  should  have  a 
control  over  this  fund  except  to  keep  it  like  other  funds  in  the  treasii 
and  p.ay  it  out  according  to  law.  They  can  be  moved  through  the  Sta 
but  not  the  State  through  them." 

The  court  then  cites  The  Queen  v.  Lords  Gommissioners  of  the  Tw 
ury  (Law  Keports,  7  Q.  B.  cases,  27),  and  says: 

"  The  remedy  sought,  in  order  to  be  complete,  would  require  the  coi 
to  assume  all  the  executive  authority  of  the  state^  so  far  as  it  related  to 
enforcement  of  this  law^  and  to  supervise  the  conduct  of  all  pent 
charged  with  any  official  duty  in  respect  to  the  levy,  collection,  and ( 
bursement  of  the  tax  in  question  until  the  bonds,  prindpai  and  ioi 
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were  paid  in  ftall,  and  that,  too.  in  a  proceeding  to  whick  ike  etate^  m 
(I0,  was  not  and  could  not  be  made  a  party.  It  needs  no  argument  to 
r  that  the  political  power  cannot  be  thue  oueted  of  iUt  juriediction  and 
judiciary  aet  in  its  place.  When  a  state  sabmits  itself,  without 
rvation,  to  the  jurisdiction  of  a  court  in  a  particular  case,  that  juris- 
on  may  be  used  to  give  foil  effect  to  what  the  state  has  by  its  act 
ibmission  allowed  to  be  done,  and  if  the  law  i>ennits  coercion  of  the 
lie  officers  to  enforce  any  judgment  that  may  be  rendered,  then  such 
don  may  be  employed  for  that  purpose.  But  this  is  very  far  from 
lorizing  the  courts,  when  a  state  cannot  be  sued,  to  set  up  ite  Jurie- 
on  over  the  officers  in  charge  of  the  public  money ^  so  as  to  control  them 
^inst  the  political  power  in  their  administration  of  the  finances  of  the 
f.  In  our  opinion,  to  grant  the  relief  asked  fur  in  either  of  these 
s  would  be  to  exercise  such  a  |M>wer." 

The  decree  requiring  payment  of   these  drafts  is  objectionable, 

ase,  b^ore  the  creditor  has  obtained  a  judgment^  such  decree  seeks 

scomplish  the  purposes  of  a  creditor's  bill  in  a  form  to  deprive  the 

frofhis  right  to  a  jury  trial  on  the  question  of  his  indebtedness.    It 

b11  settled  that,  as  a  general  rule,  relief  should  not  be  granted  to  a 

iter  under  a  proceeding  in  the  nature  of  a  creditor's  bill,  until  he 

first  obtained  judgment. 

lus,  it  is  said,  in  High  on  Receivers  (sec.  755),  that: 

Courts  of  equity  are  frequently  calle<l  upon  to  interfere,  both  by  a 
iver  and  an  injunction,  for  the  protection  of  judgment  creditors  seek- 
the  enforcement  of  their  Judgments  out  of  the  proi>orty  and  oqiiita- 
assets  of  the  debtor.  Neither  remedy,  bowover,  will  l)e  adminis- 
din  behalf  of  mere  general  creditorn,  without  lien  upon  the  debtor's 
>erty,  and  whose  rights  have  not  been  judicially  eniablished  byajudg- 
f.  Any  interference  with  the  property  of  the  citizen,  or  with  liis  right 
lanage  and  dispose  of  it,  before  judgment  rerorcrvd  (ujaimt  Aim,  isbe- 
I  the  judicial  poicer,  an<l  courtn  of  cfjuity  trill  not  enlarf/fi  or  extend 
'  extraordinary  juriffdict ion  beyond  the  tcell  defined  limits  fixed  by  hue, 
•  •  And  the  rule  is  applied,  even  wlnTe  the  bill  alleges  gross 
d  upon  the  part  of  the  debtor,  and  that  he  has  transferred  his 
:ts  to  defraud  his  creditors,  and  that  plaintitl'  has  brought  suit  upon 
lemand,  but  cannot  obtain  jtid^nirnt  and  ex(*cntion  iN'fore  defend- 
3  assets  are  wasted.  Thl  r.  Dillon,  10  Md.,  500;  ]UondlM*ini  r. 
re,  11  W..  305;  Nusbaum  r.  Stein,  lU  /(/.,. 'U5;  Huhhard  r.  Hubbard, 
i.,  356;  Bayard  r.  Fellows,  liS  Barb.,  451 ;  Wigjrins  r.  Armstrong, 
>hns.,  Ch.,  144;  lloldrege  r.  (Iwynne,  *\  C.  K.  <in»en,  *J(>;  Young  r. 
r,  1  Stockt.,  405 ;  Phelps  r.  Foster,  IS  111.,  MW) ;  liigelow  r.  Andress, 
il,  322.  See,  amtra^  Haggartv  r.  Fittnian,  1  Paige,  20S  ;  Cohen  r. 
ers,  42  Ga.,  40;  Thoni])son  r.'DitVenderfer,  1  Md.,  (^h.,  4S1> ;  Rosen- 
:t?,  Moore,  11  Md.,370.'' 

mandamus  will  not  issue  to  aid  a  creditor  until  he  has  obtained 

ment  (Bath  County  r.  Amy,  Mi  Wall.,  244;  l)aveniM)rt  r.  i'ounty 

►odge,  105  U.  S.,  242). 

le  right  of  trial  by  Jury  exists  in  favor  of  every  <lebtor,  on  ordinary 

ract  debts,  before  a  creditors  bill  can  1>e  maintained  against  him 

rt;  V.  Child,  21  Wall.,  447). 

'  course,  it  may  be  said  that  the  decree,  even  if  improperly  ren- 

3  or  erroneous,  cannot  be  collatenUly  impeaehe<l  nor  disregarded. 


332  First  Comptroller's  Office^  Treasury  Department 

It  is  a  safficient  answer  to  this,  however,  that  sach  decree  is  not 
ative  against  the  Tennessee  administrators,  who  were  not  parties 
nor  against  the  United  States  or  its  executive  officers,  who  wen 
and  could  not  be,  parties  to  it.  And,  if  such  officers  had  even 
irregularly  made  parties,  the  decree  could  not  prescribe  their  d 
nor  control  them  in  the  exercise  thereof.  Their  powers  are  de 
from  the  statute.  The  decree,  therefore,  cannot  require  them  to  i 
payment. 

6.  The  authorities  already  cited  upon' the  subject  of  garnishee  pi 
show  that  the  decree  was  unauthorized. 

7.  It  is  not  intended  to  apply  any  principle  herein  discussed  be 
the  facts  of  this  case.  The  question,  whether  courts  having  jurisdi 
of  2L  private  debtor  can,  by  garnishee  process  or  creditor's  bill,  re 
him  to  pay  money  as  they  may  direct,  is  not  now  involved.  If 
jurisdiction  should  be  exercised  by  the  courts  over  a  private  deb 
a  negotiable  instrument,  its  production  to  the  court  would  doubth 
required.  In  such  case  the  private  debtor  could  be  made  a  pa: 
court;  but  the  United  States,  as  a  private  debtor,  could  not  be  so 
a  party,  and  hence  judicial  control  could  not  be  exercised.  Any  in 
by  executive  officers  as  to  the  validity  of  judicial  proceedings  shoi 
made  with  great  reluctance,  and  only  ex  necessitate  rei.  This  neo 
is  now  present  and  unavoidable,  else  such  inquiry  would  not  be  i 

It  is  not  averred  in  the  bill  in  equity  that  there  was  any  attoi 
lien  to  be  adjudicated  by  the  court  on  the  drafts,  and  in  law  there 
be  none.  (Spofford  r.  Kirk,  97  U.  S.,  484 ;  Di  Cesnola's  case,  2 
rence,  Compt.  Dec,  2d  ed.,  143 ;  Jones's  case,  15  Ct.  Cls.,  204 ;  Ti 
Child,  21  Wall.,  441 ;  5  Op.  Att.Gen.,  86 ;  11  Id.,  7 ;  Wright  v.  Tel 
91  U.  S.,  252.)  The  alleged  assignment  by  Moyers,  to  the  compla 
in  the  bill  in  equity,  of  an  interest  in  the  drafts,  was  without  auth 
is  prohibited  by  statute  (Eev.  Stat,  3477),  and  is  void.  The  equity 
of  this  District  had,  therefore,  jurisdiction  neither  of  the  person  c 
Tennessee  administrator  nor,  so  far  as  his  rights  were  and  areconec 
of  the  subject-matter  of  the  decree,  the  drafts,  or  the  money  i 
Treasury  applicable  to  the  payment  thereof.  Executive  officers  ui 
required  by  mandamus  to  perform  ministerial  duties,  and  may  I 
joined  from  exercising  authority  which  is  without  any  warrant  oi 
or  which  is  prohibited  by  law ;  but  in  no  other  mode,  and  only  the 
can  courts  direct  such  officers  in  the  performance  of  their  exec 
duties.  Upon  either  of  the  grounds  stated  the  rights  of  the  Tenn 
administrators  remain  unaffected  by  the  decree.  The  authority  ( 
equity  court  of  the  District  to  determine  rights  as  between  the  a< 
istrator  appointed  here  and  the  private  persons  resident  in  the  Dig 
who  were  parties  to  the  decree,  is  not  now  called  in  question.  The 
diction  was  in  equity,  and  seems  to  have  been  exercised  as  to  a 
liquidated  claim  for  attorney's  fees,  concerning  which  the  Supreme  < 
has  aaidy  that  ^'  the  remedy  wa^  at  Va^N?  ^  not  in  equity,  and  the  defei 


AID  snoQiu  ue  iimoiveui/,  an  creuiuira  wuuia  receive  a  raiauie  pro- 
of the  assets  redaoed  to  money  and  applicable  to  the  claims  of 
editors.  Bat,  if  a  creditor  in  the  District  of  Columbia  can  ob- 
I  payment  by  a  judicial  proceeding  here,  he  will  receive  a  pref- 
>ver  creditors  in  Tennessee,  and  over  those  in  other  States.  Jus- 
ts not  require  this  inequality,  and  no  law  sanctions  or  i>ermits  it. 

the  jurisdiction,  which  has  been  assumed,  can  be  sustained,  it 
>tber  respects  work  great  iiy ustice  to  creditors  and  inconvenience 
lovemment. 
Af  issued  to  secure  payment  of  a  claim  against  the  Unite<l  States 

in  favor  of  a  claimant  residing  in  a  distant  State,  may  be  in  the 
f  his  attorney  in  Washington,  for  the  very  purpose  of  paying 
and  of  distributing  the  residue  of  the  proceeds  pro  rata  among 
reditors,  wherever  they  may  be :  if  one  creditor,  wherever  resid- 
ii  in  this  condition  of  affairs,  file  a  creditor's  bill  in  the  District 
mbia,  seize  the  draft,  procure  a  decree  to  indorse  and  collect  it, 
f  his  claim  in  full,  thus,  only  leaving  a  residue  insufficient  to 

creditors,  great  inequality  and  injustice  will  result.  In  this 
laimants  against  the  United  States  will  be  subjected  to  the 
nienceof  litigation  at  the  capital  far  removed  from  their  ])laces 
less.  They  will  thus  be  driven  from  the  field  of  com]>etition  in 
ig  services  or  supplies  to  the  Government,  and  public  interests 
ireby  suffer.  The  disbursing  officers  of  the  United  States  will 
node  be  delayed  in  making  payments,  and  the  performance  of 
lie  business  will  be  interrupted.  If  a  debt  of  the  United  States 
t)ject-matter  to  which  judicial  jurisdiction  can  attach  in  this 
^  snch  jurisdiction  can  be  exercised,  as  well  when  the  evidence 
ort  of  the  claim  is  before  the  accounting  officers  for  action 
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here  from  distant  States  to  litigate  the  rights  of  their  creditors,  as  to 
mouey  due  from  the  Oovemmenty  or  to  require  that  the  legal  repiesent^ 
atives  of  such  deceased  citizens  be  subjected  to  this  inconvenienoe. 

The  UNDEBLTiKa  PBINOIPLE,  on  which  the  opinion  in  this  case  reiti, 
is,  that  under  the  Constitution  the  legislative^  executivei  and  JudicU 
departments  of  the  Government,  in  executing  the  powers  confided  bgr 
the  Constitution  and  laws  to  each,  respectively,  are  co-ordinate,  sepi- 
rate,  and  distinct,  each  independent  of,  and  uncontrollable  by,  eithei^ 
or  both  of  the  others.  The  duties,  to  pay  the  drafts  in  question,  and 
to  judge  and  decide  as  to  the  parties  entitled  to  payment,  are  exda- 
sively  executive  in  character,  made  so  by  statute  and  intrusted  eoUf 
to  executive  officers.  Courts  can  no  more  direct  executive  officers  how 
they  shall  perform  these  duties  than  executive  officers  can  direct  how 
courts  shall  perform  their  duties.  If  the  line,  which  separates  exeos- 
tive  powers  from  judicial  functions,  be  once  passed  over,  and  the  barrifin 
which  rise  up  between  them  be  broken  down,  the  character  of  the  Gov* 
ernment,  as  ordained  by  the  Constitution,  is  changed,  and  subordinaJ^ 
is  substituted  for  independence. 

The  Treasurer  of  the  United  States  will  be  advised  that  the  drafts  ift 
question  can  only  be  paid  on  the  indorsement  of  the  proper  administa* 
tor  appointed  in  Tennessee.* 

Tbbasuby  Department, 

First  Comptroller's  Office^  April  6, 1883. 

•  Note  by  First  Comptroller. 

The  complications  which  will  arise  by  permitting  judicial  interference  with  (b* 
payment  of  money  from  the  Treasary,  in  the  mode  required  by  statute,  wiU  appMT 
from  the  foregoing  opinion,  and  from  the  following  extract  of  a  letter  addressed  to  tkt 
First  Comptroller,  by  H.  P.  Hobson,  administrator  of  John  N.  Pulliam,  dated  al 
Somervillo,  Tenn.,  April  16,  1883,  in  which  he  says: 

^'  I  qnalified  as  administrator  de  bonis  non  with  the  will  annexed  of  John  N.  Pol* 
liam,  ou  June  7, 1882,  and  upon  that  very  day  one  of  Gilbert  Moyers*  creditors,  bjtlM 
name  of  Johnson,  garnisheed  Movers'  fee  in  my  hands,  and  upon  trial  before  Judge  J. 
O.  Pierce,  of  Shelby  County,  judgment  was  rendered  against  me  for  $755,  to  be  paid 
whenever  Movers  should  deliver  the  drafts  to  me  for  my  indorsement.  I  proposed  ti 
both  Johnson's  and  Moyers'  attorneys  to  pay  that  amount  into  court  or  into  the  hiadi 
of  any  reliable  party  they  mi^ht  select  and  let  them  litigate  the  matter.  Johnaoa 
has  dismissed  his  suit  in  the  circuit  court,  and  has  filed  a  bill  in  the  chancery  ooiii 
against  me.'' 

April  18,  1883,  W.  F.  Hancock,  of  La  Grange,  Tennessee,  by  letter  of  that  dili^ 
states  that  he  was  appointed  and  qualified  in  Tennessee  as  administrator  of  the  flM* 
of  John  J.  Pulliam,  in  October,  1882. 

Some  of  the  points  involved  in  the  foregoing  case  were  considered  in  Halstead^itfi^ 
{ante,  231).    It  has  been  reconsidered  and  is  affirmed. 

But  one  point  therein  may  not  be  regarded  as  finally  settled.  In  that  oiM  ii  iatf^ 
that  section  11  of  the  act  of  June  24,  1812  (2  Stat.,  758),  is  not  now  in  foroe.  W^ 
section  authorizes  any  executor  or  administrator  appointed  in  any  State  or  TaoiW 
of  the  United  States  ''to  maintain  any  suit  or  action  and  to  ptosecnteMid 
any  claim  in  the  District  of  Columbia  in  the  same  manner  as  if  the  letton 
mentary  or  of  administration  had  been  granted  "  in  the  District.  It  is  said  it  ^ 
report  of  this  case  {ante,  231),  that  this  section  is  not  now  in  foroe.    This 
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■ome  portioiiB  of  the  Aot  of  Jane  84,  1813,  «re  embraced  in  the  Re* 
fciifees  of  the  United  States  relating  to  the  District  of  Colnmbia.  Thos,  sec- 
emlnnaoed  in  section  889  of  said  Revised  Statntes,  section  sertfii  is  embraced  in 
30-835  of  said  Bey  ision. 

e  of  seetion  1296  of  said  Reyision,  and  of  the  title  LXXIV,  sections  5695- 
e  Beriaed  Statutes,  section  11  of  the  act  of  Jane  84,  1812,  is  to  be  regarded 
d.  Tiiia  ia  understood  to  be  the  construction  adopted  by  the  Supreme  Court 
itriet. 

I  another  view  which  has  not  received  uny  direct  decision  as  to  this  statute, 
that  when  a  provision  of  a  statute,  some  parts  of  which  are  embraced  in  the 
baa  been  omitted  by  oversight,  it  remains  in  force  because  not  within  the 
I  pnrpoae  of  the  repeal  section  of  the* Revised  Statutes,  and  so  is  not  repealed, 
r  baa  been  suggested  by  high  authority.  Waite,  Chief  Jastice,  Audit  case, 
ee,  Compt.  Dec.,  2d  ed.,  43,  note  ;  Supreme  Court  Clerli's  Case,  4  Id.  See, 
bed  SUtes  r.  Bowen,  100  U.  S.,  513;  Bechtel  r.  United  SUtes,  101  U.  S.  597. 
tt  reference  to  the  statute,  an  executor  or  ailministrator  appointed  in  auy 
Territory  can  prosecute  claims  against  the  United  States  and  receive  pay- 
.  execute  acquittances  in  the  District  of  Columbia. 

rURTHKR  PR0CKEDIN08  IN  Til  18  CAHK. 

\  1883,  a  petition  for  a  writ  of  mandamus  was  filed  in  the  Supreme  Court  of 

iet  of  Columbia,  in  the  name  of  TiiR  Unitkd  Statbh  o.v  the  relation  of 

P.  Haubtead,  administrator,  agaimt  A.  U.  Wyman,  Treasurer  op  the 

9TATE8,  to  compel  the  latter  officer  to  pay  the  drafts  to  said  relator  Kalsteod, 

istrator.    The  Attorney-General  filed  an  answer  for  the  Treasurer. 

t,  1883,  the  Supreme  Court  of  the  District  awarded  a  mandamus  against  the 

r,  requiring  him  to  pay  as  prayed  for  in  th(^  petition. 

,  1883,  the  Attorney-General,  at  the  ro<iuo8t  of  tlio  Secretary  of  the  Treasury, 

rit  of  error,  under  section  1001  of  the  R»vi8e<l  Stutut^M,  fmui  the  Supn^me 

the  United  States  to  the  Supremo  Court  of  the  District  in  said  proi'eeding. 

Supreme  Court  of  the  District  opinioun  were  delivered  in  Huid  mandamus 
igs  by  Hon.  Alexander  B.  Hagneraud  by  Hon.  Walter  8.  Cox,  justicos;  Hon. 
.  Cartter,  Chief  Justice,  concurring  in  tht^  judgment, 
llowing  report  of  the  case  is  found  in  11  WoMhin^ton  Law  Reporter  (June, 

370-377  and  385-394). 

Supreme  Court  District  of  Columbia,     (fcneral  Tenn. 
[Reported  by  Franklin  H.  Maokey.] 

riTED  States  ex  rel.  Emixrl  P.  Uw^ 
,  administrator  of  the  estate  of  John  N.  and 
J.  PuixiAM,  }  At  Law.     No.  24,413. 

V. 

ncAN,  Treasurer  of  the  United  Statkh.  J 

id  Hay  28,  1883.    The  Chief  Justick  and  JuNtices  Hagner  and  Cox  Hitting. 

of  adnriniatzation  rranted  by  the  Orphann'  Court  of  this  Dintrict  npon  the  local  aaitets  of  a 
ml  non^reaideBt  entiUe  the  adminiatrator  to  t-eceiveaiid  n-ceipt  for  moneyndne  hin  intentate 
Treeaarj  of  the  United  States,  at  Waahinfi^on  ;  and  whenever  the  payment  of  the  same  is 
I  miaiaierial  ftinction,  not  involving  the  exeroiHe  of  otliclal  discretion,  and  the  otficeni  of  the 
irj  refiaae  to  pay  the  administrator,  a  mandamus  will  lie  fnim  this  court  to  oom]>el  such  pay- 

ooeTi  eonatitate  personal  aaaeta  of  the  deceased  within  this  District. 

to  repeal  of  the  aot  of  June  24,  1812,  by  omission  fVoui  the  Revised  Statntes,  foreign  admin* 

m  earn  Blither  ane  nor  be  sued  as  such  in  the  District  of  Columbia. 


ifTa  attorney,  A.  L.  Merriman;  defendant's  attorney,  W.  A.  Maury. 

latiee  Hagner  delirered  the  opinion  of  the  court. 

I  aa  application  hy  the  petitioner  for  a  writ  of  mandamus  to  enforce  the  pay- 
him,  in  his  representative  capacity,  by  the  Treasurer,  of  the  three  drafts  de- 
n  tlie  proceedings. 
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Id  response  to  the  usaal  rale  to  show  canse,  the  Treasurer  has  filed  an  answe 
the  question  has  been  fully  areued  by  the  counsel. 
The  facts  requisite  to  an  uncierstanding  of  the  case  appear  to  be  as  follow : 
By  a  law  passed  May  1,  1882,  entitled  ''An  act  for  the  allowanoe  of  certain  c 
reported  by  the  accouutiug  officers  of  the  United  States  Treasnry  Department,''  i 
enacted,  '*  That  the  Secretary  of  the  Treasury  be,  and  he  is  hereby,  aathorizec 
required  to  pay,  out  of  any  money  iu  the  Treasury  not  otherwise  appropriated,  < 
several  persons  in  this  act  name<l,  the  several  sums  mentioned  herein,  toe  same  1 
in  full  for,  and  the  receipt  of  the  same  to  be  taken  and  accepted  iu  each  case  as  i 
and  tinal  discharge  of  the  several  claims  examined  and  allowed  b^  the  proper  aeci 
ing  officers,  under  the  provisions  of  the  act  of  July  4,  1864,  since  December, 
namely,  •  *  •  to  John  J.  Pulliam,  of  Fayette  County,  Kentucky,  |1,85S3:  to 
J.  Pulliam,  of  Fayette  County,  $545 ;  to  John  J.  Pulliam,  ex'r  of  John  N.  Piil 
deceased,  of  Fayette  County,  $3,020." 

Two  drafts  were  issued  by  the  Treasarer,  payable  by  himself  as  Treasurer,  i 
order  of  John  J.  Pulliam,  for  the  two  sums  first  namecl,  and  a  third  draft  payal 
John  J.  Pulliam,  as  executor  of  John  N.  Pulliam,  for  the  remaining  snm. 

These  drafts  were  delivered  to  Halstead,  the  petitioner,  the  attorney  and  age 
John  J.  Pulliam,  and  are  in  his  hands  at  this  time. 

John  J.  Pulliam,  before  indorsing  the  drafts,  died  in  Tennessee,  of  which  Bta 
was  a  citizen.  There  has  been  no  administration  upon  his  personal  estate  in 
nessee ;  but  an  administrator  was  appointed  in  that  State  upon  the  personal  est^ 
John  N.  Pulliam. 

The  petitioner,  claiming  .to  be  a  creditor  of  both  of  the  Piilliams|^  applied  t 
Orphans^  Court  of  the  District  of  Columbia  for  letters  of  administration  upon  tl 
tate  of  each  of  the  Pulliams,  and  obtained  letters  of  ailministration  from  that  < 
After wanls  a  bill  was  filed  in  equity  in  the  Supreme  Court  of  the  District,  by  Ki 
as  receiver  of  the  German  American  Bank,  against  Halstead,  as  administraUif 
against  the  Tennessee  administrator  of  John  N.  Pulliam,  claiming  for  the  banki 
terest  in  so  much  of  the  proceeds  of  the  drafts  as  belonged  to  an  agent  of  the  Pull 
by  virtue  of  an  assignment  to  the  bank,  and  asking  that  the  bank's  claim  shot 
recognized  and  discharged  in  the  administration  of  the  personal  estates  of  tin 
Pulliams.  To  that  bill  Halstead,  the  administrator,  answered,  and  a  pro  oa 
decree  was  obtained  against  the  Tennessee  administrator  of  John  N.  Pulliam; 
after  evidence  taken,  a  decree  was  passed  appointing  Halstead  a  trustee,  and  re 
ing  him  to  indorse  the  drafts  in  his  quality  of  administrator  and  trustee,  recogn 
the  claim  of  the  bank,  but  directing  the  administrator  to  settle  his  accounts  ii 
Orphans'  Court,  and  reserving  final  action  upon  the  claim  until  that  settlement. 
The  petitioner  states  that  he  indorsed  the  drafts  according  to  the  direction  o 
decree,  and  ])reHented  them  for  ))ayment  to  the  Treasurer,  who  refused  to  pay  t 
and  this  jjetition  is  filed  in  the  absence  of  any  other  remedy  in  the  premises. 

The  death  of  the  payees  in  the  draft  rendered  it  necessary  that  the  payment  al 
be  made  to  some  ]>roperly  constituted  representative  of  the  deceased  claimants.  \ 
such  person  should  present  them  to  the  Treasurer  it  would  appear  that  his  du 
pay  them  was  a  perfectly  plain  one,  in  no  de'gree  involving  the  exercise  of  anyl 
in  the  nature  of  official  discretion;  but  more  evidently  a  plain,  ministerial  fnm 
than  this  court  recently  held  in  the  case  of  Key  r.  Frelinghuysen,  was  devolved 
the  S«^cretary  of  State  to  ])ay  out  money  appropriated  to  discharge  an  award  o\ 
Board  of  Commissioners  under  a  treaty  with  Mexico. 

That  the  fietitioner's  appointment  was  regular  is  not  a  matter  that  can  be  I 
tioncd  ordinarily  in  a  proceeding  like  this.  The  Treasurer  in  this  case,  as  ii 
others,  has  a  right  to  ascertain  whether  the  ]>etitioner  is  the  person  he  claims  t 
but  with  the  identification,  ordinarily,  the  inquiry  would  end,  and  the  paymei 
made. 

But  the  Treasurer  certifies  in  his  answer  that  he  is  advised  by  the  First  O 
troller  that,  not  withstanding  the  action  of  the  Orphans'  Court  of  the  Districts 
lumbia  in  making  the  appointment,  the  petitioner  has  no  right  to  receive  these  awi 
because  they  do  not  constitute  personal  assets  of  the  deceased  within  this  Dist 
which  may  rightfully  be  claimed  by  such  an  appointee,  but  that  they  are  prop 
payable  to  the  personal  representative  of  the  domicile  where  the  claimants  dial 
the  State  of  Tennessee. 

Assuming  that  this  defense  may  properly  be  made  by  the  respondent,  the  only 
stacle  to  the  payment  will  be  removed,  if  by  the  decision  of  a  competrat  conit  I 
advise<l  that  the  objection  is  not  well  founded. 

The  high  ofiicial  and  personal  character  of  the  distinguished  officials  who  prei 
this  rcjison  for  withholding  payment  of  the  drafts  renders  it  proper  that  theqMil 
should  be  carefully  considered  by  this  court,  and  we  have  given  to  the  sobjeet ftps 
taking  examination. 

That  the  position  assumed  by  the  Treasurer  is  at  variance  with  the  ffsneralprii 
pies  governing  the  administration  of  the  efiects  of  a  deceased  person  lying  bejoiid 
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ile.  is  t4>o  plain  for  question.  According  to  the  univentally  Mlinitt4id 
abject^  the  administrator  of  the  df>micile  is  powerless  to  sue  or  compel 
tn«f  due  the  deceased  beyond  the  limits  of  tue  territory  where  ho  was 

0  coUe<:t  assets  of  the  deceaMe«l  in  any  other  Juris«Uotiim:  and  nothing; 
ory  provision,  enacted  in  the  plac«*  rei  sita-,  can  confi^r  such  an  author- 
in  his  work  on  the  Conflict  of  Laws,  seer.  WZA,  usos  this  language,  aft4*r 

iciple  in  emphatic  tenns: 

the  principle  that  a  foreign  administrator  cannot  do  any  act  as  admin- 
ther  State,  that  where  the  l<K*al  laws  convert  real  securities  in  the 
Iministrator  into  |ierM>nal  assets,  which  he  may  sell  or  assign,  he  oan- 
inch  real  securities  until  he  has  taken  out  letters  of  administration  in 
if<p.    Thns  raort|{agea  are  declared  by  the  law  of  Massachusetts  to  be 

in  the  hands  of  administrators,  and  disposable  by  them  aceordingly. 
ity  cannot  be  exercised  by  any  except  aelmiiiistrators  who  have  been 

within  the  State.  So,  if  on  the  other  hand  an  administrator  sells  real 
layment  of  debts,  pursuant  to  the  authority  given  him  under  the  local 
)  is  not  responsible  for  the  proceeds  as  assets  in  any  other  State,  but 

disposed  of  and  accounted  for  solely  in  the  place  and  in  the  manner 
the  loeal  laws." 

however,  that  this  general  principle  has  no  application  in  this  District 
^0  wtomtifB  in  ike  TrtOMury,  and  that  this  distinction  is  well  settle<1  by  the 

Hupreme  Court  in  the  cases  of  Kane  r.  Paul,  14  Peters,  33,  and  Vanghan 

PMers.  1. 

D  the  language  used  in  those  cases  is  inapplicable  to  the  existing  state 

in  this  District,  since  the  adopticm  by  Congress  of  the  Revised  Statutes 

in  lcj74. 

/  gvnerality  of  the  lauj^nage  used  by  the  court  may  be  explained  by  the 

hat  when  those  decisions  were  announced  (184(^1),  there  was  in  force 

trict  of  Columbia,  as  a  ronstituent  part  <if  the  testamentary  lam*,  the 

IS  of  94th  June,  1H12,  which  pn)vided  that  it  should  be  lawful  for  any 

1  letters  of  adminiHtration  or  testamentary  should  l»e  granted  in  any  of 
tes  or  territories  thereof,  to  maintain  auy  Huit  or  artion  or  to  pn>He«*iite 
claim  in  the  District  of  Colnnibia  in  the  Nanio  manner  as  if  the  letters 
i>n  or  testamentary  hatl  lN*en  {granted  within  the  DiMtriet.    Thi<4  law 

only  eleven  j'ears  after  the  eHtaliliHhinent  of  the  IHMtrict.  and  in  IrMO 
4  firmly  iixe<l  as  any  other  part  of  the  tent  anient  a  ry  law,  and  aM  little 
peale<l  by  Congress  (»r  oniitte<l  in  any  n^viNlnn  ot*  the  Htatiites  aM  any 
I  of  the  systeiii :  and.  an  it  appears  to  me,  it  was  only  heeauw  of  the 
lis  pn>viston,  merged  as  a  constituent  in  the  teHtainentary  ctNle  at  the 
:onrt  nsetl  the  language  refern'd  to. 

in  14  Petern,  the  court  only  decided  that  lt>tt«<rri  of  mlniinistratiou  dt 
eeiatmemto  auHexo  granted  in  the  Dint  riot  of  Coliiniliia  on  the  perMtnial 
resident,  uiion  the  allegation  that  tlie  executorH  who  had  fpialiHed  in 
deail,  when  one  of  them  wiis  really  living,  were,  for  that  n^ason,  void, 
the  appearance  of  that  executor,  the  iMlininiHtrator  (ir  bonui  nos  was 
iider  to  him  the  moneys  he  hail  collected  from  the  Treiutury  upon  a 
*easeil  allowed  by  committriionerH  under  a  treaty  with  France, 
d  not  undertake  to  decide  that  the  grunt  of  letters  dr  homiti  non  here 

l)een  valid  if  the  execut4>rs  had  both  Ihmmi  deail,  aw  was  n>pn*N«!ut'0«l  to 
airt  when  it  made  the  api»ointnient.  hut,  liM  it  t^xpressly  sayn,  the  answer 

whether  the  letters  testamentary  in  Mar>'land  shonlil  pn^vail  over 
in  the  District  of  Columbia  de|iendH  iip<in  the  legal  character  of  the 
'  are  they  void  or  voidable  " — and  the  court  declanw,  lis  we  have  stated, 
circumstances  of  the  cam*  they  were  **  void  ab  initio.'* 
',  went  further,  and  in  anHwering  the  imjuiry  as  to  what  rights  letters 
rof  admiuistratiim  granted  in  either  ot  the  States  of  the  Tnion  can 
utor  or  administrator  in  the  District  of  Cohimhia,  except  the  right  to 
le  act  of  1H1*2,  says,  that  "the  right  to  sue,  is  fAc  m^iNSfr  it  ia  f^trrs, 
to  such  executor  or  administrator  to  rt^'ive  from  the  (iorerHtHenf,  rither 
•  iff  the  State  trherf  let  tern  knre  het'it  nramttd,  any  sum  of  money  which 
t  may  owe  to  a  testat^ir  or  intestate  at  th*'  time  of  his  death,  or  which 
e  thereafter,  or  which  may  accrue  from  the  (iovernnicnt  to  a  testator 
tt  any  time." 

I  15  Peters  the  question  preMMiteil  ^\as  whether  the  next  of  kin  and 
•tate.  dying  in  Kentucky,  rould  sustain  a  hill  in  equity  in  tliiN  District 
Bsident  mlministrator  of  the  liec.eamMl  appointed  in  Kentucky,  to  re- 
res  of  a  sum  c(»llected  fn»m  the  Tn^asnry  hy  the  administrator  lor  mill- 

tlie  deceased.  The  court  held  that  tlie  act  of  181*2  did  not  authorize 
iiist  the  Kentuckv  administrator  within  the  District  of  Columhia  al. 
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though  he  was  sumiuoned  hore;  but  only  empowered  the  foreign  administntorti 
sue  and  prosecute  and  recover  claims  due  the  deceased,  and  that  moneys  so  eoUecte^ 
from  the  Treasury  constituted  assets  under  the  Kentucky  atlministration,  and  th^ 
distribution  Mhould  be  sought  there.  It  was  in  reply  to  the  argument  that  the  forei^ 
administrator  miglit  be  made  liable  here,  because  the  money  was  collected  here  iq^ 
so  constituteil  local  assets  within  the  District,  that  Justice  Story,  speaking  for  tli^ 
court,  said : 

**Tho  debts  due  from  the  Government  of  the  United  States  have  no  locality  at  tlw 
seat  of  Government.  The  United  States  in  their  sovereii^n  capacity  have  no  particn- 
lar  place  of  domicile,  but  possess,  in  contemplation  of  law,  an  ubiqnity  throughoflt 
the  Union ;  and  the  debts  due  by  them  are  not  to  be  treated  like  the  d^U  of  n  prink 
debtor  %vhich  constitute  local  assets  in  his  own  domicile.  On  the  contrary,  the  admiirii- 
trator  of  a  creditor  of  the  Government,  duly  appointed  in  the  State  where  he  wu 
domiciled  at  his  death,  has  full  authority  to  receive  payment  and  give  a  full  diaeharge 
of  the  debt  duo  to  his  intestate  in  any  place  where  the  Government  may  choose  to  pay 
it,  whether  it  be  at  the  s<iat  of  Government  or  at  any  other  place  where  the  public 
funds  are  deiiosited.  If  any  other  doctrine  were  to  be  recognized,  the  conseqaenoe 
would  be  that  before  the  personal  representative  of  any  deceased  debtor  [oreditorf] 
belonging  to  any  State  in  the  Union  would  be  entitled  to  receive  payment  of  any  debt 
due  by  the  Government,  he  would  be  compellable  to  take  ont  letters  of  administratioa 
in  this  District  for  the  due  administration  of  such  assets.  Such  a  doctrine  has  never 
yet  l>een  sanctioned  by  any  practice  of  the  Government,  and  would  be  fnll  of  public 
as  well  as  private  inconvenience.^ 

So  far  as  this  opinion  sustains  the  validity  of  a  release  bv  a  foreign  adrainiatntor 
of  a  debt  due  to  his  intestate,  it  is  but  a  statement  of  undoubted  law,  which  hasbeea 
carried  so  far  that  it  has  been  hold  that  a  bona  fide,  voluntary  paymant  to  an  adoin- 
istrator  of  a  debt  due  to  the  estate  is  a  legal  (lischarge  of  the  debtor,  althoaghtibc 
grant  of  administration  aftorwanls  proves  to  have  been  voidable  or  even  void.  (AUn 
r.  Dnndas,  3  T.  K.,  125,  cited  in  14  Teters,  41;  see  also  Mackey  r.  Coxe,  18  How.,  KM.) 
And  this  is  but  an  example  of  a  class  of  cases  where  the  court,  in  the  interest  of  peace, 
and  to  prevent  loss  to  one  who  has  acted  bona  fide  under  a  mistake  Induc^sd  by  an  la- 
pearance  of  right  or  title,  sometimes  refuses  to  subject  the  innocent  debtor  te  the 
punishment  of  a  second  payment  without  designing  in  the  least  degree  to  indone  the 
])ropriety  of  such  a  course  for  the  future. 

But  that  the  opinion,  so  far  as  it  declares  it  to  be  unnecessary  for  the  foreign  admin- 
istrator to  take  out  letters  here  (for  it  does  not  say  he  may  not  do  so),  is  fonnded 
upon  the  feature  of  1  lie  testamentary  luw,  which  was  engrafted  upon  it  by  the  act  of 
June  24,  IHl'i,  in  my  judgment  is  HuAieiently  shown  in  a  subsequent  portion,  when 
the  learned  jud^e,  in  construing  that  act,  says:  **It  does  not  authorize  any  snitflor 
actions  in  the  District  against  any  such  executor  or  administrator.  Ita  obVioiu de- 
sign was,  therefore,  to  enable  foreign  executors  and  administrators  to  maintain  eniti, 
and  to  prosecute  and  recover  claims  in  the  District,  not  against  the  iiortrnmmt  atsse, 
but  against  any  person  wh<atever,  resident  within  the  District,  who  were  indebted  le 
the  deceased,  and  to  discharge  the  debtor  therefrom  without  the  grant  of  any  lacal  i 
letters  of  administration.  In  etfect  tf  ma<le  a/f  debta  due  from  persona  within  the 
District,  not  local  assets,  for  which  a  personal  representative  would  be  liable  to  afr 
count  in  the  (rourts  of  the  District,  bnt  general  assets,  which  he  ha<l  fnll  anthoritjT  ti 
receive,  and  for  which  he  was  bound  to  account  in  the  court  of  the  State  from  which 
he  derived  his  original  letters  of  administration.'' 

It  was  the  act  of  1812,  therefore,  which,  aoconling  to  this  statement  of  thecoort, 
had  worked  so  marked  a  change  in  the  general  principles  of  the  law  of  administratioi 
as  to  convert  local  assists  into  general  assets;  and  sucn  wonb<,  clearly,  woald  not  haft  \ 
been  used  if  that  act  had  not  been  in  existenc4\ 

This  construction  is  strengthened  by  the  language  of  the  court  in  the  snliaeqneDtcaM 
of  Mackey  r.  Coxe,  18  How.,  104.    This  was  an  action  at  law  brought  in  thiaDiitnc^ 
against  the  sureties  on  the  bond  of  tme  Raines,  who  was  appointed  by  theOrphao^   . 
Court  of  the  District  of  Columbia  administrator  upon  the  |M^rsonaI  estate  of  Sanml  : 
Mackey,  a  Cherokee  Indian.     There  had  been  an  administration  at  the  domicile  of  thi  j 
deceased,  and  the  administrators  had  constitute<l  Kaines  their  agent  to  draw  tbi  j 
money.     Hut  it  a])pcars  from  the  opinion  of  the  court  that  the  Treasury*  DepaitBCll  j 
refused  t<i  jtay  Kaines  on  this  order,  and  recpiircd  him  to  take  ont  letters  of  admiBJ^ 
tration  here,  whitrh  wen*  accordingly  granted  him  by  the  Orphans'  (.'onrt  of  tbett^ 
triit.     The  Treasury  otiieers  then  paid  him  the  money;   ami  as  agent  of  the  Cher 
okee  adiuinistrators,  liaines  receipted  to  himself  as  administrator  in  the  District  ^  ^ 
the  money  received.     He  lost  his  life  and  the  money  on  his  way  home,  and  thii  ^  i 
wasbronghtby thesurvivingadniiiiistratoranddistributeeHof thedeoeaaed.    ThaMirt  ^ 
decided  that  the  letters  of  administration  in  the  Cherokee  country  were  entitled  II  | 
the  H;ime  respect  as  those  of  any  of  the  States;  and  luoceeding  toVonaider  theeftrt  | 
of  the  act  of  1812,  which  it  (\uotC8  ut  length,  says:  *'  t'n<ler  this  law  the  money dneij  » 
Mackoy  might  have  deen  pa\d,  a\u\  \t\Swlh\  v\vw\\<1  V\«k\<!i  l»een  paid,  to  Kaineet  "•  « 


cracon  ok  uacKey  and  oi  uw  uiMinoiitci-N.  Uf^iiisiriy,  mi  arrmn  ot  tiiu 
cannot  be  maiiitmiut^l,  iiuk'.sH  an  applicatiuii  has  btu'u  n'loilt*  to  thi?  Orphans' 
8  District  to  order  a  iliatrihutiim  ami  to  authorixir  or  ilinutt  tbi*  adniniin- 
.ea,  to  pay  the  same.  Thin  administ ration  hpin^  ancillary  to  that  of  the 
the  deceased,  the  distribution  would  In*  ||^ovi*rn(*d  by  th<f  law  of  tlie  doni- 

felson  and  Cartiri,  in  their  m'parat-;  opinion.  Ntatiul  that  tliey  concnrred  in 

I  of  the  court.  **  upon  the  ^nnind  that,  ah  iif»  final  account  had  l»eon  wttled  » \ 

aistrators  in  tho  Orphans*  C'f>nrt.  and  no  order  liad  been  made  by  thi^  court,  ^ 

ting  the  administrator  t(»  pay  thf  balann*  in  hiH  hands  to  the  prineipal 

on,  for  distribution  of  thi^m,  or  dirertin^c  a  dlNtribntion  to  be  made  by  them, 

0  breach  of  the  Ixnid.  This  bein>;  an  auriUary  administration,  it  de|iendiMl 
cretion  of  the  Orphans*  Court  which  f^ranted  it  whet  her  the  nnmey  nMuainiu); 
s  of  the  ancillary  adniiuistratur.  af(«T  thi*  HatinfiK-tion  of  all  elainis  in  thi.n 
,  should  be  distributed  here  l»y  the  ancillary  administrator  or  remitted  to 
%\  administratorH  fc»r  distribntitm;  ami  until  that  diHeretion  shall  Ik*  excr- 
ncillary  admiuiMtrator  dirert<Ml  which  of  th*'Me  conrM^s  to  pumue,  he  is  iu 
and  his  surety  is  not  liable" 

there  is  no  intimation  hen*  that  the  ^rant  of  letters  in  the  DiMtnct  was 
lable  or  in  any  resp4*ct  irrK|(ular;  or  that  the  claim  against  the  Tn*asnry  < 

id  receipted  forbv  the  a«lniiniHtrator  under  his  liittcrH  here,  waM  not  iiNHcts 
ceivable  by  him  like  any  other  assctN  due  the  eHtat4>  of  the  intcNtat4*  within 
3tion.     And  these  cawss  ocenrretl  while  the  act  of  1H1*J  was  in  full  force. 

1  Conflict  of  Laws,  already  t]uote<l,  the  examination  of  the  claims  f»f  ad- 
os under  different  jurisdictions  iscfmtinuctl  im  followH:  **  The  subject  came 
r  consideration  1»efore  the  same  court  in  Mac  key  r.  ('oxe  (just  quoted), 
hs  decided  that  an  administrator  appointed  in  therhen»kee  country  niiKht 
ment  of  a  debt  in  the  District  of  Columbia,  and  his  diM-har^e  or  that  of 
Bed  attorney  will  l>e  valid.     lint  thh  m  upon  thf  ijrtmnd  that  hi/  the  art  of 

mi^ki  fM  ia  that  DUtrict.     He  did,  however,  out  of  abundant  caution,  take  ' 

)f  administration  in  that  District. *'    And  the  author  pr>»ci>cdN  to  Ntat«)  that 

r  in  renrd  to  ancillary  administration  is  stated  in  that  case  by  Justices 

Curtis  in  the  opinion  ouoted  above. 

luite  eyident  that  the  learned  author  attributed  to  the  force  of  the  act  of 

:he  novel  powers  ascribiNl  to  fonM;{u  administrators  within  the  Distriirt  of 

ithe  decisions  above  referred  to — [mwers  that  could  nt»t  have  Immmi  claimed 

within  any  other  jurisiliction  in  the  I'nion,  and  which  at  this  time  can 
le  claimed  nowhere,  unless  in  virtue  of  a  similar  statute. 

well  known,  since  the  adoption  of  tin*  revision  of  the  District  laws  in 
the  act  of  24th  June,  l^^ri,  is  no  lon<t{er  in  exi.st-encc,  ami  wc  are  c(»nse- 

litted  to  the  condition  of  the  law  in  this  respect  as  it  exist«^l  befortr  the  ' 

^hat  statnte,  antl  which  it  was  the  jnirpose  ol'tln^  legislators  to  chan)(e  by  j 

•ft  fr  A   ««^      T     ^Vvlfttft^l^  9^      tU      •  Ilk  l»J«*J«t  1  tl  aft      fm%     •  t  J  « 1 1  4  ■  •  1 1  i  I      f   1%  fl»  #       I  V«      ^l»a*      »l  I  »ftJ«  ft  l«  tf » Aft     S^W       t*  Ift  ftft  ^  \ 
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into  ''an  appropriation  account  denominated  outstanding  liabilities.*'  It  iH  not  ni^j 
to  deviso  a  plan  more  eAVctnally  earmarking  the  money  balled  for  by  the  draft  with 
the  name  of  its  true  owner. 

And  it  iH  an  important  consideration,  in  view  of  the  language  of  the  court  in  IS 
Peters,  that  the  i>ro  vision  just  cited  was  adopted  in  1N3<),  twenty-five  yearn  after  thit 
decision.  In  the  same  connection,  in  my  opinion,  it  is  important  to  notice  thepm- 
vision  of  the  act  of  1846,  6th  August,  entitled  **An  Bkct  to  provide  for  the  better  or- 
ganization of  the  Treasury/*  which  i-ecitcd  that  it  had  been  found  necessary  to  inilu 
further  provision  to  enable  the  Treasurer  the  better  to  carrv  into  efl'ect  the  act  of 
September  2,  17H9. 

By  section  1  of  that  statute — Kev.  Stats.,  $  351)1 — it  was  declared  that  "the  rooms 
provided  in  the  Treasury  building  at  the  seat  of  Government  for  the  use  of  theTteM- 
nrer,  his  assistants  and  clerks,  with  the  fire-proof  vaults  and  safes,  erected  for  the 
safe-kee  ping  of  the  public  money,  and  such  other  apartments  as  are  provided  as  plaen 
of  deposit  for  the  public  money,  shall  be  the  Treasury  of  the  United  States."  The 
article  provides  for  other  places  where  public  moneys  shall  be  deiiosited.  under  the 
designation  of  mints,  asday  offices,  and  offices  of  assistant  treasurers.  Tne  snperiO' 
tendent  of  one  of  the  mints  and  of  an  assay  office  are  constituted  assistant  treasurm, 
and  the  statute  declares  that  the  rooms  assigned  by  law  to  be  oocnpied  by  the  aiiiit- 
ant  treasurers,  together  with  the  fire-proof  vaults  therein  or  connected  iherewiih, 
shall  be  appropriated  to  the  use  of  the  assistant  treasurers  and  for  the  safe-keepiog  of 
the  public  moneys  deposited  with  them  respectively. 

But  when  these  depositaries  are  referred  to  in  the  laws,  they  are  mentioned  by  dii- 
tinctive  names,  in  contradistinction  to  the  establishment  at  Washington,  which  with 
its  rooms  and  apartments  was  to  be  recognized  as  referred  to  whenever  the  word 
Treasury  was  used.  This  discrimination  is  preserved  in  several  of  the  snbeeqaeni 
sections  of  the  article. 

Thus,  by  $  3615,  all  collectors  and  receivers  of  public  moneys  within  the  District 
of  Columbia  are  required,  when  directed,  to  pay  over  all  such  moneys  'Mo  the  Tkm- 
urer  of  the  United  States  at  the  Treasury  ; "  whereas,  bv  the  same  section,  the  colleet- 
ors  and  receivers  of  public  moneys  at  New  York,  Philadelphia,  &c.,  are  required  to 
pay  such  moneys  to  the  assistant  treasurers  at  their  cities,  at  their  offlceB  rmpectittif, 
not  describing  them  as  the  Treasury. 

So,  by  section  3641,  the  Postmaster- General  is  authorized  to  transfer  uioneva  lielong- 
ing  to  the  ]>ostal  service  betwetMi  the  Treasurer,  assistant  treasurer,  and  desigiistM 
depositaries  at  his  discretion,  tSLc,  sustaining  the  idea  that  a  transfer  to  an  asniiitiot 
treasuri'r  is  not  a  transiVr  to  the  Treasurer,  and  describing  the  place  of  transfer  to  the 
official  home  of  that  officer. 

In  ('ooke  r.  United  States,  91  l*.  S.,  40'J,  the  Supreme  Court  declared,  that  United 
States  notes  which  are  not  made  ]>ayable  at  any  particular  place  are,  conseipiently. 
in  law  payable  at  the  Treasury,  and  this  is  at  the  seat  of  (lovemment,  and  in  the 
Treasuiy  Department;  and  that  the  receipt  and  payment  by  the  assistant  tresMUvr 
in  New  York  of  such  notes,  authorized  to 'be  retired  liefore  maturity,  wim  uot  a  pay- 
ment or  redemption  by  or  at  the  Treasury  Department,  and  did  not  retire  the  notu 
without  a  further  order  of  the  Secretarv. 

Other  provisions  are  to  be  found  in  the  statutes  where  the  expression  ''Trea^niyof 
the  United  States''  is  evidently  used  to  denote  only  the  office  of^the  Treasurer  lurstad 
at  Washington,  as  is  the  case  with  resi>ect  to  the  re<lemption  of  the  not«s  of  nationil 
banks  which  have  refused  payment.  The  law  says  they  shall  be  paid  at  the  7rsHir|. 
Would  any  holder  of  such  a  bank  note  think  of  applying  to  an  assistant  treasuraror 
other  de])ositary  for  its  redemption  T  He  might  ask  for  its  re<lemption  of  everv  sHiet- 
ant  treasurer  and  mint  and  assay  office  fn>m  Maine  to  Alaska,  and  he  woulcl  reoein 
a  negative  answer  from  ever^  one,  nor  could  he  obtain  the  money  until  he  should  ap- 
ply to  the  idaco  designated  m  the  law,  the  Treasury  at  Washington  City.  Bnt  it  ■■ 
unnecessary  to  pursue  the  subject  further. 

Of  course,  in  a  general  sense,  all  public  moneys  nmy  be  said  to  be  in  the  TresMiy 
wherever  they  may  be,  but  Congn'.ss  did  not  mean  to  enact  this  truism.  It  meant,  li 
it  seems  to  me,  to  draw  a  distinction  between  the  Treasury  proper  and  its  brsochee 
and  agencies ;  t4>  localize  the  chief  treasure  house  of  the  nation  at  the  seat  of  Govon- 
ment;  at  the  place  where  the  Treasurer  is  required  to  perform  his  public  dntiesiothi 
city  of  Washington,  where  this  money  now  is. 

Why  should  not  the  money  n^presented  by  these  debts,  and  set  aside  for  their  pay* 
ment,'be  considered  local  assets  here?  It  has  all  the  characteristics  of  other  ■ii'^ 
It  is  vendible  and  assignable.  By  the  testamentary  law  of  Maryland  of  17M,  cb.  ifli 
sub-ch.  14,  v^  3,  in  force  here,  '*a  common  warrant  for  land  not  executed  or  locsiediH 
the  lifetime  of  the  deceased  shall  be  assets  after  his  death,  in  the  liands  of  an  eseea- 
tor  or  administrator,  and  subject  to  distribution,  as  well  iweverjfdebtduetOfOrJMMtd^ 
of,  the  deefaned,^^ 

That  thii  money  a)>propriated  and  set  apart  for  the  pay4|ient  of  these  debts  «tAM 
constitute  dehtn  due  to  ihe  deceoJied,  and  jual  clawM  on  tfcnr  part,  it  seems  impostdble  H 


>iqiiity  properly  claimefl  for  th»  lioverninriit  of  the  Uiiitetl  8tat4w  in  Uy  be 
»  tne  da^bts  dae  by  the  Govern riinit,  tlier»  would  Heeiii  t<»  )>e  no  |{o«>d  n^ftaon 

debtoshonld  not  be  )i»vab]«*a}i  well  in  WaHliinfft^in  iMeLiie where.  Ubiquity 
igenal  prmence,  not  nnifonn  abn^'Hce.  And  if  tni*  df^btn  an*  to  lie  conHidered 
tre,  it  18  inconceivable  to  iu«?  that  tht*  money  eMiM'rially  appropriated  and 

to  pay  them,  evidenced  b^  the  TreaAiirer'H  drurt  imyable  here,  should  l>e 

aliwat  from  the  only  place  in  the  country  wli<*re  in  fact  and  truth  it  actaally 
rreaanry  of  the  Kuited  Stated  in  Watthiuf^ton  Ci(y. 

inly  the  debtv  of  the  (YOvemuKint  which  the  court  deelare<l  had  no  locality 
t  of  <^vemment.     Bat  they  are  capalde  of  lieing  I(K:aUze<l.     A  draft  of  the 

payable  at  Iktise  I'ity  is  not  payablti  elm^wbcri*,  ulthoii|{h  the  Treasurer 
^  directed  its  payment  at  nome  other  lo<'ality,  in  which  case  it  would  have 
.ble  only  at  that  place.  Th<*se  drafts  are  payable  at  Wash  in  f(  ton,  at  the 
if  the  nation,  and  nere  only  th<*y  un*  pn»perly  (myable  us  they  now  stand. 
ousideration  of  propriety  suK^^estM  the  lidvanta^e  of  making  payment  to  a 
ip«)inted  here,  whose  ({ualitication,  bond,  and  character  can  readily  tie  iu- 
4>,  rather  than  to  one  who  may  have  admiiiiNten*«l  at  a  jy^reat  distance,  and 
eal  uasu ranee  of  safety  to  the  fund. 

it  cannot  be  denied  that,  under  the  luw  as  it  now  stands,  there  must  be  local 
ation  here  to  pass  title  to  all  other  |>erminulty  that  may  In*  found  here  lie- 
I  a  non-reaideiit,  convenience  ami  equal  Justice  would  dictate  that  this  aauie 
lioald  be  alluwe<l  to  administer  other  {Ntrsonal  efftM'ts  in  the  tomi  of  moneys 
Ted  fh>m  the  Government.  Why  should  hn-al  ere<litors  1ni  driven  to  two 
ecentatiyes,  especially  as  the  law  of  the  DiHtriet  may  p«)SHibly  reject  their 
id  they  may  thus  be  deprived  of  their  just  due  iNM^aust*  of  the  refusal  of  the 
SDt  antlMirities  to  pay  tne  money  to  the  ndministrator,  of  the  jurisdiction 
)  debts  were  contracted,  perhaps  u^Km  the  faith  that  the  claim  agaiuMt  the 
mt  waa  to  be  the  source  from  which  the  cn^ditors  were  to  lie  paid  f 
ler courts  of  thes^'Stem  within  the  DiNtrict  have  reiieat^Hlly  taken  cognizance 
BSpecting  Ainds  m  the  Treaan^-  claimed  by  rival  parties,  and  have  re<Mig- 
fc  the  moneys  in  these  cases  liefrire  them  were  within  the  District  an<l  the 
an  of  its  tribunals.  It  is  tnie  that  in  the  early  caM^  of  Comegys  r.  Vasae, 
be  circuit  court  used  this  language :  ''  The  fund  out  of  whieh  the  claims  are 
L  are  in  the  Treasury  of  the  l.niteil  StatcM.     When^  is  that  ?    The  Tn»asurer 

Waahinffton  and  the  hea<l  of  the  Department:  but  is  the  money  there f 
raa  filed  oy  a  bauknipt,  claiming  an  a4.*counl  tmm  his  assignees  and  that 
Id  disc4>ver  what  amount  they  intended  t-o  claim  iHrfore  a  commission  under 
,  treaty  on  complainant's  accountN,  and  that  they  nliould  be  enjointnl  from 

whatever  amount  may  lie  decide<l  by  the  rommiHHion  under  the  treaty  to 

that  claim,  and  that  a  like  injunction  Hhoiild  go  against  the  Tn^asurer.  It 
lat  the  negative  answer  f»f  the  court  to  its  own  inquiry  was  iire<licatedof  the 
the  money  bad  not  yet  lieen  awarded  to  the  elaini  upon  the  th«^)ry  enun-^ 
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Tbc  money  referred  to  iu  that  case  wan  paid  liy  the  Mexican  Government,  and 
in  the  Treasury  siihject  to  the  order  of  the  Secretary  of  State,  and  the  jnstiee  declares 
it  ift  in  the  Treasury  hire. 

Tu  tliis  lar«j:e  rhiKs  of  oaAeH  wliich  have  heen  before  the  courts  of  the  District,  an^ 
many  of  thtmi  before  tlir  Supreme  Court  upon  appeal,  the  action  of  the  conrts  i«eoiD^ 
to  be  eousistent  only  with  the  idea  that  nioueyH  thus  circumstanced  were  to  be  coz^. 
sidered  as  in  the  Treasury  iu  Washington  City. 

Thus  in  the  case  of  Whitney  vt  al,  r.  Dey  tt  «/.,  which  was  a  contest  between  claim, 
ants  to  an  award  under  a  Mexican  commissiou,  the  bill,  which   was  tiled  in  1851, 
]>rayed  for  an  injunction  a;;aiu.st  the  defendants,  who  were  all  nou-reNident^,  and  aim 
a^^ainst  the  Secretary  of  tbe  Tn'asury,  although  he  was  not  made  a  party  ro  thesnit. 

The  circuit  court  ordered  the  injuuction  to  issue  before  answer  or  appearance,  and 
it  was  issueil  as  prayed,  served  U]»ou  the  Secretary,  and  by  him  re8p«*cted,  as  vitn 
also  the  subse(|ueut  orders  ])asst^d  by  tbis  court  after  its  organization,  requiring  tbe 
payment  by  the  Secretary  of  ])ortions  of  the  award. 

The  same  course  was  pursued  in  the  subsequent  case  of  Clark  r.  Clark  (17Hov, 
:nr>),  which  was  cited  with  appioval  in  Phelps  r.  McDonald  (9l»  U.  S.,  HOt»).  There, 
too,  the  defeiulant«  were  non-residents,  and  an  iujuncliou  was  issued  against  the  Sec- 
retary of  the  Treasury,  though  he  was  not  nuule  a  party. 

In  the  case  of  Pembertou  r.  Lockwood  (21  How.,  5257),  the  Secretary  of  State  vu 
made  a  defendant  with  others  who  were  ntm-residents,  to  a  bill  seeking  payment  of 

i»art  of  an  award  made  to  tbe  owners  of  slaves  liberated  irom  the  ship  (-reole.  Ur. 
larcv,  the  Secretary,  himself  a  distinguished  jurist,  answert^d  the  bill,  not  question- 
ing tue  jurisdiction  t)f  the  courts,  the  money  baving  been  placed  in  the  Treasury  to 
pay  these  awards  upon  the  oi-ders  of  the  Secretary  of  State. 

I  will  refer  now  to  some  cases  not  arising  under  the  operation  of  a  statute  antho^ 
izing  litigation  in  this  jurisdicticm,  as  was  the  case  with  respect  to  those  we  have 
been  considering. 

In  the  case  of  Ridgeway  r.  Hayes  (5  Crancli,  C.  C.  K.,  34),  where  an  award  by  oov- 
uiissioners  under  a  }:  rencli  treaty  was  the  subject  of  controversy ,  one  of  the  claimant! 
applied  to  the  circuit  court  for  an  injunction  against  the  Treasury  officers  to  prevest 
the  payment  of  the  money  out  of  the  Treasury  to  the  defendant.    The  language  of  the 
court  in  the  case  of  Comegys  r.  Vasse,  before  ({noted,  was  cited  to  show  a  want  of 
jurisdiction  to  grant  the  relief.     But  the  chief  justice  replied:  '*  In  the  present  csK   J 
the  fund  is  placed  in  the  Treasury  of  the  United  States  as  in  a  place  of  deposit  oolfi    -r 
and  the  Unit4;d  States  are  merely  trustees " ;  and  he  proceeds  to  say  that  he  cannot     _ 
•*see  why  the  United  States,  in  cases  in  which  they  are  merely  stakeholders,  should 
not  submit  to  these  decisions  and  aid  those  tribunals  in  the  due  administration  of 
justice." 

A  similar  decision  was  made  in  the  case  of  Duthill,  adm'r,  r.  Conrvault,  reportodin    . 
the  same  volume,  in  which  Congress,  to  carry  out  a  French  treaty,  made  a  provitioo 
for  a  suit  to  be  brought  in  the  District  of  Columbia.     This  was  the  case  that  went  to 
the  Supreme  Court,  and  is  reported  in  14  Peters,  X*. 

In  the  ease  of  Milner  r.  Metz  (It)  Peters,  221),  Metz,  as  trustee,  tiled  his  bill  a^^inj^ 
several  non-residents,  and  tln^  Secretary  of  the  Treasury,  as  a  co-defendant,  to  enjoin 
the  receipt  by  the  defendant  of  a  sum  appropriated  by  a  private  act  of  Cougnsis  to 
his  assignor  for  extra  services.  The  court  granted  a  perpetual  injunction  as  prayrti, 
which  was  sustaine<l  by  the  Supreme  C<»urt  on  aiqieal.  The  juriscliction  ofthecoort 
could  only  have  been  based  upon  the  idea  that  the  money  was  within  the  jurisdictioi 
of  the  court  at  the  seat  of  (tovennnent,  for  there  was  no  special  .statute  conferriw 
jurisdiction,  and  the  defendants,  excej»t  tbe  Secretary,  wen',  residents  of  Penu»yt 
▼ania. 

The  circumstau<res  of  the  case  of  Kinucy  r.  Meguire,  recently  decided  by  the  Equity 
Court,  were  very  much  like  those  of  the  i»resent  ea.se.     Severjil  drafts  had  l»eeii  isMCO 
by  the  Treasurer.  uud«'r  a  private  act  of  Congi-ess,  payable  to  the  order  of  sundry 
sailors  who  had  been  iin])refrsed  by  Aduiiral  P«)rter  for  .*«ervi«'e  in  the  R<hI  Kiverdnr- 
iiig  the  war,  and  wrre  rax>tured  and  retained  as  ])risoners  until  the  close  of  ln«*tilitit* 
These  drafts  were  delivered  to  Meguire,  who  had  been,  and  claimed  t<»  be  Mill.  th«'    • 
attorney.     lie  was  a  n-sidrnt  nf  Oliio,  and  left  thf  jurisilietion  with  tin*  drafts  in  h* 
poHsession.     Kinney,  wln»  exhibited  proju-rly  nut  bent  icated  powers  of  attorney  .MnfO 
the  issue  (»f  the  warrants,  ap])lird  to  tin*  Treasurer  ff»r  tin*  issiu'  of  other  draft*.*™ 
the  bill  was  tiled  ti»  pnuMire  an  iujunetion  to  tnrbid  .Meguire  from  assfrtiug  titli'  under 
the  drafts  in  his  pi»sse'*sioii.     Mei;uire  m-ver  ausw  i'i«*d.  but  there  had  been  publicaU* 
against  him  uuder  Ser.  T*?,  Kev.  Stat..  1).  ( '.,  wh'.eh  aib)ws  that  as  a  snbstituteferl*'" 
sonal  service  "in  all  aetiofis  at  law  or  in  e«|nity  whieh  bavi»  for  tluir  imnutiiateobjfrt 
the  enforcement  nr  establihhmeut  of  any  lawful  right,  claim,  or  demand  to  or  WK*"*^      - 
any  n?al  or  personal  projuTty  irlthiu  the  jurif*t\\vi'w»  of  ihv  courts"  and  this  court  dKiwd      ^ 
according  to  the  jirayer  of  the  bill,  afti-r  full  argument  upon  the  ground  that  tlieiiwnjy    ,-^ 
belonging  to  the  clainuints,  t«i  ]iay  whieh  these  drafts  had  lu'en  issued,  wa»inth*      '1 
Treasury  at  Washington,  and  therefore  within  the  jurisdiction  of  the  court.    lt»i*    hi 
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itood  thmt  other  drafts  would  Ih.*  iw«ii«'d  liy  tlit*  Tn-aHiinT  if  tli«'  miirt  Hhoiild  t\v- 

gainat  the  lej^al  ri;;ht  of  M<^^iiin*  to  retain  th«)j^*  alri'iuly  iMsiifil. 

^1118  plain,  then,  til ut  when  tho  Mrpli.'iiis*  (.-niirt  roiisidrri'il  tht*  fiiiiiU  rlainif*il 

» proeeediii;;  jw  h»c;iIiziMl  m)  it't  to  h^  |»ri>|MT  suhjiM'tn  nt'Jiiristlictioii  hen*,  it  was 

tin;;  in  accord  with  thir  eHtuhlislird  |irarriiri^  of  tlif  othtr  hrani-hcs  of  thi*  roiiir. 

;  the  existence  of  the  act  of  Jiiiii'  2-1.  I'^l'i.  it  was  iiitiii*ci'Msarv  and  nsrh'Ns  ti» 

oguizanccof  Much  fiiiid.<«<'i8  h»cal  assets  iifn*,  hot  this  w.im  h«*caiist>.  and  only  ht  - 

of  the  exiMtence  uf  that  statute. 

learned  jn!«tic '  in  tlur  opinion  in  Vaii|rlian  r.  N'«irthn|i.  in  nuiiliattin;;  (in*  iih.i 

le  TH^iraoniil  repn*sfntativf  tif  a  iion-ri*.sidi-nt  ri'filiti»r  oi'riii*  (ii>viTnniiMit  shouM 

It  iHtters  within  the   District   «>f  ('olninhia   lM'f«ir«'  he  rmihl  r ivi*  the  elaiiii. 

?s,  '*Micli  a'diivtrine  htiH  nover  vef  In-imi  sjinetuuied  hv  aiiv  prai-rire  of  the  (id^- 

at." 

I  due  Huhmiwiion  to  the  distin^rnislM'd  jnrist.  I  v«'iitnre  the  Hiafenieiit  thai  the 

iwloaiMl  hy  our  reconlK  d(»  not  hear  out  the  assertion  (hHt  it   has  not  been  the 

;e  of  the  Government  to  pay  chtiins  ti»  h)eal  ailniinistrators  appointeil  hy  the 

la' Conrt  of  the  Dintriet.     The  records  nf  that  trihiinal  Hhnndiiiitlv  show' that 

■ 

Aori;;in  it  cxereised  the  powi^r  «»f  ;;r.intin;;  letters  In-re  np(Mi  jiroperty  within 
strict  of  Cnluinhia  1>e)fMi}(in;j^  to  non-reHidentM,  whether  that  pr(»pi'rt>  rnnsisted 
ma  against  the  Gowninient,  or  other  "  dehts  dne  to.  nr  just  chiiniK  id',  the  de- 

■ 

docketa  of  admin  intra  t  ion  v«tv  ^MdduIn  fnrniNh  anv  nu'iiioraiifla  indieatiii;; 
er  the  deceaaed  waa  a  rviident  or  a  non-rcHiilent.  and  thus  the  nnniher  of  refer- 
laggeMted  in  that  manner  un*  fewer,  in  all  pndiahility.  than  the  faetN  would 
It.  Bat  the  caaea  where  nucIi  nienii»randji  oeenr  have  heeii  e\aniined.  and  tun 
sd  and  seventeen  intances  are  fonml,  from  WM  to  1-^1*^.  inehisive.  where  letters 
ranted  on  the  estates  of  nou-n^hidentH,  hy  far  the  lar^rer  nnnihi*r  of  who  n  an* 
Jed  aa  attached  to  the  Army  or  Navy,  or  .\Iarine  Corps. 

first  of  these  cases  was  on  July  '.^2,  1^2,  where  letters  wen*  insiU'd  on  the  est  ate 
ilor  late  of  the  I'.  S.  fri^Hti'  President.     In  the  same  year  letters  wen*  granted 
executors  of  General  Wash  mgt  I  Ml  on  his  personal  estate  in  this  IMstriet.     In 
Imiaiatratiou  was  grantiid  to  Capt.  Daniel  Corniirk  im  ihe  |M.*rsMnal  entate  id* 
r-nine  persons  late  of  the  IT.  S.  Marine  i'orps.     It  ruH-niN  almost  certain  that  the 

of  this  administration  was  to  obtain  nay  or  pri/e  nitMiey  dm*  hy  tlie  (juvern- 
as  waa  expressed  on  the  doi^kct  entries  in  a  later  case,  **  to  enahle  the  father  nf 
m  Rogers  to  receive  from  the  (rovernment  the  pay  dne  his  deiul  stni. ' 
M7  letten  weregrante<l  on  the  pers4inal  estate  of  Chancellor  llansdn,  id'  Mary- 

granting  of  such  letters  would  natuntlly  havelH*en  less  fn*qnent  after  the  pas- 
fthe  act  of  lrjl2,  although  it  continin'd  in  each  year  from  that  time  to  a  gn*a(c:' 
extent.  Thus,  from  l*^!:)  to  1H*^\  ineliinive.  h*tters  were  granted  t>n  the  estates 
.-residents  in  one  hundred  and  seventy  caws.  Select intr  an«)ther  period,  [  limt 
.ndred  and  twenty  such  cast's,  Ixrtween  H:<ti  and  l"!!.  inclusive;  and  selectni!^ 
lother jiericMl,  tifty-ninesnch  csm^n,  wen*  between  I'd  and  \^77,  inclusive. 
case  uiMackey  r.  Coxe. in  H  Ihiwanl,  aln*ady  <'iteil.  shows  that  thi*  Tn*asnry 
Ji,  abont  l':'4U.  required  the  agent  of  the  adniinistrator  «d'  the  fleceasi*d  to  take 
:lerB  in  the  District  before  they  wtnild  \my  him  the  mDiieyfluc  his  intestate.  As 
■ed  by  Justice  McLi'an  in  the  opinion  of  the  eonrt :  "  There  appear  to  have 
lO  creditors  of  the  ehtate  of  Mackey  in  the  District  of  r<dnmhia.  and  letli-rsof 
iatration  were  ohtaini'd  InTe.  as  ne(*essary  under  the  decision  of  the  'IVeasiiry 
tment/*  so,  in  the  year  I>^l!l,  letters  of  administration  were  granted  to  Andrew 
Qpon  the  estate  of  Sainnei  Halilwin.  ib-scribi'd  in  the  proceeding's  as  a  citi/en  ot 
^Ivauia.  and  th<*  administrator  rhiis  appoinii-d  collei-teil  t'rom  the  Tn^asury  a 
erahle  sum  of  money  awardcil  to  t lie  estate  t>f  the  intestate  under  the  tn*at\  with 
o.  Tliere  was  no  pretense  that  there  wrre  other  ass<-ts,  and  this  payment  was 
while  the  act  of  1*«1'>  was  in  fim-e  amlei'^hr  yeais  after  the  decision  in  \'angiian 
thnp  ha<l  l>e«'ii  annonin-i'd. 

IT  th(9  act  of  l^^l'J  had  been  rc)iealed  the  practice  \\a*<c(>iitinned.  and  tliiiii;:b  such 
ations  were  sometimes  rc'^isti  d.  npon  (he  authoriiv  ofXanghan  i*.  Nortimp.  \et 
art  np[H:fareiI  to  have  no  dilhcnlty  in  ;:r:iiitin!^  the  letters.  A  few  of  the  nioie 
i  cases  mav  he  referred  ti»  hi-re. 

■ 

T  the  ch»»e  of  the  war.  the  exi*cnlri\  id*  llnratio  Ain«'-.  id'  Connecticut,  where 
kd  taken  out  letters,  aiiplied  for  lellerNtothe  nrpha!is'Coin>iiere.  iillcj^iiigthat 
pected  af»si.^ts  emisistetl  of  a  lar^^e  claim  a^ain^^t  the  (iovcrnnicnt  for  mnnitions 
'furnished  the  Covernnumt.  They  wen*  i««««neil  to  ht-r,  antl  in  1*71  application  was 
for  their  revocation,  averring  a  waste  id' the  moneys  received  ('nnn  that  smirce. 
application  was  granted,  the  objection  appi-arin:;  to  have  been  made  that  under 
t  of  1?12  the  letters  hen^  wen*  ns«'Iess  it  not  improper. 

d7a,  however,  af^er  the  n*|M*aI  of  that  law.  an  application  t*or  letters  here  was 
to  the  aame  court,  and  Nathaniel  \ViI.s4m  was  appointed  hy  .In.stice  Olin.  and 
M>nd  in  the  penaltv  of  tlG(),0OO. 
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In  tho  same  year  James  P.  Hfirailt-on  was  appointed  administrator  of  B* 
Early,  8ud  charged  himself  in  his  account  of  assets  with  $3,549.50,  being  ''the 
received  from  the  Treasury  Department  of  the  United  States  for  cotton  seized  s 
by  the  United  States  Grovernment." 

In  1876  letters  were  granted  to  Cbarles  D.  Pennebacker,  upon  theestateof  o 
der,  of  Hardin  County,  Kentucky,  the  petition  alleging;  '*  that  Snyder  had  a 
the  District  of  Columbia  consisting  of  one  U.  S.  Treasury  draft,  No.  5332,  fo 
which  draft  waH  then  in  the  hands  of  thn  petitioner  as  the  attorney  of  the  di 

And  on  the  same  day  letters  were  granted  to  Pennebacker  on  tbe  estate  of  on 
ham,  of  Kentucky,  the  assets  being  described  as  **  a  claim  allowed  against  the ' 
nient." 

In  1879,  John  Campbell  applied  for  letters  upon  the  personal  estate  of  one  S] 
of  New  York,  alleging  that,  as  administrator  of  Springer  under  letters  issue 
placti  of  the  domicile,  he  had  brought  suit  in  this  District  in  res]>eot  of  a  ol; 
the  estate ;  but  that  the  defendant,  in  his  plea,  had  denied  the  right  of  a  fon 
ministrator  to  maintain  the  suit,  which  plea  had  been  suntained  by  the  Genem 
and  hti  accordingly  aiiplied  for  the  ancillary  letters  fur  that  purpose,  and  t1i< 
were  issued  accordinly. 

In  January,  18^0,  Allan  Rutherford,  of  North  Cnndina,  applied  for  and  o 
letters  upon  the  personal  estate  of  F.  W.  Beers,  of  New  York,  averring  that  h« 
cre<litor  of  the  deceased,  and  that  "the  only  property  or  {lersonal  estate  left  b,v 
ceased  is  a  Treasury  draft,  payable  to  the  decedent,''  and  the  court  issued  the 

And  in  March,  1881,  Mr.  Uenkle,  a  member  of  this  1>ar,  applied  for  lettt^rs  of  a 
tration  upon  the  personal  estate  of  John  P.  Sherburne,  who,  it  was  charged, 
in  San  Francisco,  and  had  recently  died  there,  leaving  personal  estate  in  the  '. 
ojf  Columbia,  consisting  of  a  certain  claim  of  about  |i,500  against  the  Unitc^tl 
then  in  the  Court  of  Claims.  The  petitioner  averred  that  he  hail  been  the  att^ 
the  claimant,  and  as  such  was  a  creditor,  and  as  the  Attorney-General  was  nr^ 
trial  of  the  case,  it  was  necessary  that  an  administration  be  granted  here,  am 
done  acconlingly. 

The  case  of  General  Burnslde  occurs  to  me  as  one  of  the  more  recent  cases, 
distinguished  and  excellent  gentleman  died  in  Rhode  Island,  of  which  State  h 
Senator  in  Congress.  His  administrators  there  applie<l  for  letters  here  in  ret 
his  personal  assets  here,  and  passi^d  their  accounts  here  as  required  by  law. 

In  1876,  a  large  number  of  letters  were  granted  t4>  Mr.  Lowndes,  u]>on  the  e» 
Hawaiian  sailors  who  had  claims  before  the  Alabama  Claims  Commission,  and 
letters  were  recently  granted  to  the  same  gentleman  in  76  similar  cases  wbei 
had  been  administration  in  the  place  of  their  domicile;  but  it  was  representee 
Orphans'  Court  that  the  rules  of  the  Alabama  Connnission  required  that  lettei 
ministration  should  be  taken  out  before  the  claims  could  l>e  consideretl. 

In  fact,  if  the  practice  of  a  tribunal  and  its  frequent  claim  of  jurisdiction 
regarded  in  any  case  as  proof  tending  to  show  the  rightfulness  of  the  claim,  t 
sistent  practice  of  the  Oi-phans'  ('onrt  of  the  District  of  Colombia  in  this  pai 
cannot  fail  to  have  great  weight  in  support  of  the  jurisdiction  clainH>d. 

I  am  unwilling  to  conceile  that  this  constant  practice  of  our  predecessors  au<l 
selves  is  unwarranted,  and  that  the  Government  officials  have  also  been  I 
acting  upon  a  similar  incorrect  couHtruction  of  the  law.  On  the  contmry,  I 
that  since  the  repeal  of  the  act  of  181V,  the  jurisdiction  of  the  Orphans'  Conr 
District  of  Columbia  to  issue  letters  of  administration,  whether  the  property 
to  belong  to  the  non-resident  deceased  consists  of  ordinary  pers<mal  etTeet 
claims  or  debts  due  by  the  deceased,  whether  by  private  individuals  or  by  tl 
eniment,  is  clear,  and  that  it  in  its  duty  to  grant  the  letters  upon  proper  appi 
and  compliance  with  the  requirements  of  the  law. 

We  are  all  of  the  opinion  that  the  writ  should  issue,  requiring  the  Treasurer  t 
payment  of  the  amountH  specified  in  the  three  drafts,  to  the  petitioner  as  adm 
tor  of  John  J.  and  of  John  N.  Pullium. 

Wc  cannot  regard  the  decree  of  the  Kcpiity  Court  refem'd  to  in  the  |)etitio 
fective  at  all  against  the  administrator  in  Tennessee,  since  he  is  not  amenable 
as  administrator  in  this  jurisdiction. 

The  rcMervation  in  that  decree,  which  recpiiresthe  District  administnitortot 
fully  of  the  personal  estatcN  of  his  intestates,  will  allow  full  opportunity  for  a 
by  those  interested,  if  tht\v  believe  Keyser's  claim  is  not  proiK-rly  supp«»rted  h] 

The  m^veral  ecpiiK  caiiscH  mentioned  in  this  opinion  have  been  referred  to< 
the  pur]>osc  of  showing  that  in  those  instances  tumtB  in  the  Treasury  have  bf 
nidered  as  loca]izc<l  here,  and  only  for  that  uur]»OMe.  Nor  are  we  to  be  unden 
agreeing  to  release  in  the  slightest  degree  the  wholesome  ]>rinciple  founded  al 
on  reasons  of  public  policy  and  convenience,  that  exempts  fVom  attachment  f 
tho  hands  of  Goveniment  ofHcials  or  other  public  officers. 

Mr.  Justice  Cox,  while  concurring  in  the  conclusion  of  the  court,  said  that 

sen  ted  from  the  reasons  given  therefor,  and  thereupon  read  the  following  opii 

The  petitioner,  Halstead,  shows  that  on  the  17th  of  June,  1882,  theTreasore] 
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iu  pnrniiftiic**  of  appni|iriiitifinN  iiiado  liy  ('nii^ivHN,  in  favnr  of  John  J. 
s  own  ri^lit,  ami  another  to  him  ait  cxi'ciitor  of  John  \.  I'ulHnni,  pay- 
fArtory  in  Wanhinjct^in,  and  «lf  livenMl  tht'iii  to  the  iN'titioner  on  hiH  attor- 
PnlHam  having cliod.  |N-titionerNuliH4M|iKMitIy  olitaintil  fnini  thedrnhanH' 
Diatrict  lert^TM  of  adniinihtration  on  the  cKtatfN  of  Imth  the  PiiIlianiH. 
trth  that  in  a  rertain  eluini'ery  raiiM'  he  wiih  directed  hy  deen^  of  thin 
•e  theHe  drafts  and  cfdlet-t  them  iit  t)ii*TivaHnry.  anddiHtrihnte  the  ]iro- 
iner  Ht^t  forth  in  the  fhMrrfH>;  that  in  piirsiiunee.  of  \\\i\  di;eree  he  indoriM'il 

demanded  payment  of  them  of  tiie  Tn*aJ4iirttr.  which  wuh  n*faiMMi.  a1- 
v^iiMnn^r  Inis  fluids  in  his  ponK<>Mfiion  for  their  ]iaynient ;  and  he  aHk^  a 
|iiiriu)j[  him  to  pav  them  to  the  petitioner. 

"rr  antiwerM  that  he  in  ready  to  pay  to  any  one  U*pi))y  iiiithori/.«'d  to  re- 
ey.  hnt  tliat  the  domicile  of  the  PulliaiiiH  was  in  TeiincMwe,  and  there 
I  uf  theirs  in  the  District  of  C'olnmhia.  and  the  Orphans*  Court  had  no 
>  ]i;raiit  letters  of  administration  on  their  cNtnteN.  and  the  hitters  of  the 
void:  that  even  if  not  void,  t)i«'y  confern*d  m*  ri;;ht  to  :iHtM*tH  out  of  the 
Ininbia.  ami  that  thi*  ilehts  rcpreNcnttHl  by  thes**  ilrHfts  have  no  local 

brUni};  tr»  the  administrator  of  the  domicih*:  that  the  administrator 
e  and  the  respondent  were  not  parties  ri»  the  decree  refernMl  t(»  in  the 
lot  Itound  bv  it. 

ni  it  uecesHJiry  to  C4insider  tlif  ctfi-ct  of  the  decrt*<*  abt»ve  refernMl  to,  but 
iiy  examination  of  the  case  to  the  <'tlect  of  the  h'tters  of  udminisiration 
petitioner  and  the  e\t«'nt  of  iln-  iiuthority  cuiifcrrefl  by  them, 
il  the  law  as  to  the  ri;;ht<i  of  c\i-ciitors  and  administrators,  with  n*H]N'ct 

flifferent  JuriMlictions,  to  be  a^  follows: 

'  or  an  administrator  appointed  at  the  domicile  of  the  ileceaM'd  is  enti- 
«ona]  estate  situated  everywhere.  Nubject  to  the  ri^htsof  local  cn*ditors,  to 
local  administration,  but  he  cannot  maintain  a  suit  ton'cover  any  pro]»- 
f  the  JnriBilietion  where  he  receives  hiM  letters.  If  such  a  suit  tN*comes 
ifder  to  pfissesH  himself  of  the  ]iroperty.  he  must  either  obtain  new*  let- 
T  another  to  take  them  out  in  the  Juris4liction  where  tlie  pn>perty  is. 
linntration  is  calleil  an  ancillary  adminstration,  and  tlie  assets  n'ceivetl 
[I  l>e  applied  to  the  iiayment  <if  l«Mal  cnMlitors,  ami  the  n'sidnnni«  if  any. 
^1  ov»*r  to  the  adminiMrator  of  the  (lomiciIt>  tor  distribution  under  the 
ace.  Anion^  the  usMets  which  a  deceaM*d  may  Icavi*  are  fbditsdue  him. 
injrer  Mayn,  in  Att\  (Jeu'l  r.  Hone  vires.  v>  M.  A  W..  171 ;  Story's  Contlict 
ft  wq.  : 

locality  of  many  dcNcriptions  of  ctle<>ts.  lnMiHchold  and  moveable  ^inhIn 
there  never  could  1n>  any  <iispute.     Mnt  to  prevent  conllictiu);  juriwlic- 

ditfen<nt  ordinaries  with  respect  tf»  chos«'N  in  action  and  titles  t4i  pn>p- 
itablished  as  law  that  Jud^iiicnt  di'bts  were  aH*<ets  for  tht>  ]inrpiM4es  «»f 
here  the judf^ment  is  recorib>d :  leasee  where  the  law  [laml  f)  licH;  Mpeeialty 
he  imnrunient  hapiiens  to  be:  simple  contra<-l  debts  wheii*  the  debtor 
time  of  the  t*'Stators  di'ath:  and  it  was  also  deci«led.  that  as  bills  f>f  e\- 
"omiKstirA'  notes  do  not  alter  the  natiiit'  of  the  simjile  contract  debts,  but 
tdenccK  of  title,  the  debts  iliic  on  tluw  instrumentN  were  assets  where  the 
iiui  not  where  the  instrument  ^Ka*^  toniid.  In  truth,  with  respect  to  simi- 
ebtflythe  only  act  of  administration  that  could  Is*  perfornie<l  by  the  ordl- 
'to  recover  or  receive  ]iaymeut  ottheileht.  and  that  wonhi  In-done  by  him 
jiiriMliction  the  debtor  ha]i]iened  to  Ih>.  TlieM*  distinctions  bein^r  well 
'  HeeniH  to  follow  that  no  ordinary  in  Kii):land  could  perform  any  act  of 
n  in  hihdiocese  with  res]iect  to«lelits«lue  from  persoim  rcMident  abr«)a(l.*' 

Itiw  that,  at  common  law,  niM-xeoutor  or  ailministrator  of  a  ]»erHon  dom- 
n>5  in  one  of  the  States  couM.  In  virtue  of  btters  obtained  there,  n*covi»r 

•act  debt  due  to  the  di as^'d   t'unn  a  resident  of  the  District  «»f  Coluni- 

nld  f»iily  1m*  etVecteil  by  tiikini;  oiit  letter*!  :ine\v  lieic. 
anged  by  an  ai-t  of  .lune  *J1.  I'^l'J.  which  pri»\  iiled  that  such  e\(>cuIors 
roni  mi};ht  maintain  an>  Mint  itr  jiciion.  and  pri»M>iiile  and  recf»ver  any 
Mstrict  of  Columbia,  in  the  sann*  nianner  as  if  their  lettcrN  hatl  be<>n 
e  pnt|>er  anthority  in  "-aid  district.  Ibit  this  act  was  re]iealed  by  iNtin^ 
the  revision  of  1'<'74,  and   the   law  stands  the  s:inie  a>  it  was  In-fon'  the 

iatrator  appointed  in  a  Stat*-  should  i-onie  within  this  District  and.  with- 
t  new  letters  hen*.  Hh(»uid.  in  faet.  c<i||ect  a  d«>bt  due  hen>.  which  the 
arily  jmyshim,  "it  would  M-em.on  ;;eneral  priniip]e.s,"Nays  .Iml^eStfiry 
«iWH,  p.  4*24).  *'he  woiiM  be  liable  as  an  executor  r/r  »f>N  tort,  or  penum 
:  with  HOcli  aiwets  without  rightful  authority  derived  fnuu  the  liM^al  an- 
r  B  new  tyrant  of  administration  here,  and  niijfht   be  sued  by  cn'ditors 
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And  suppose,  further,  that  after  such  payment  admiiristration  should  be 
to  another  person  here,  would  it  be  any  bar  to  his  action  against  the  debtor, 
latter  had  already  paid  the  debt  to  another  adminittratary  who  had  no  right  to 
it,  in  virtue  of  his  original  admin istration  f  And  suppose  a  contest  to  arise  ' 
the  original  and  local  administrators  in  relation  to  the  a<lministratlou  of  the 
received,  as  assets  of  the  deceased,  could  the  original  retain  It  against  the  wi! 
local  administrator?  Judge  Story  puts  both  these  questions,  and  evident!] 
that  they  should  both  be  answered  in  the  negative. 

The  Supreme  Court,  however,  have  since  neld,  in  Wilkins  r.  Ellett  (9  Wa 
that  a  voluntary  payment  by  a  debtor  to  a  domiciliary  administrator  of  anotb 
diction  is  good.    And  this  was  reaffirmed  in  the  same  case  again  before  the 
tlie  last  term. 

Subject  to  the  contingency  of  a  claim  by  a  local  administrator,  undoubted 
ct'ipt  to  a  debtor  anywhere  by  the  administrator  of  the  domicile  would  bead! 
because  the  domicile  is  the  ultimate  destination  of  all  personal  assets  where 
a  ted. 

The  question  next  presents  itself,  in  what  light,  as  assets,  is  a  debt  from  thi 
States  to  a  creditor  domiciled  and  dying  in  a  State  to  be  regarded  T  I  speali 
a  general,  simple  contract  indebtedness  not  merged  in  or  paid  by  any  special 
tion,  though  it  may  have  been  appropriated  for.  Is  it  assets  at  the  domicil 
deceased  creditor,  or  is  the  District  of  Columbia  to  be  considered  the  kabiU 
debtor,  so  as  to  make  it  local  assets  there? 

This  question  came  before  the  Supreme  Court  in  the  case  of  Vaughan 
Northup  et  al,  (15  Pet.,  1). 

James  Moody  resided  in  Kentucky  and  died  there;  Northup  took  oatadmini 
<m  his  personal  effects  in  that  State,  and,  in  virtue  of  his  letters,  received  1 
Treasurer  of  the  United  States  a  large  sum  of  money.  The  complainants,  da 
be  next  of  kin  of  James  Moody,  tiled  a  bill  in  the  District  of  Columbia  against  1 
who  happened  to  be  found  here,  for  an  account  and  distribution  of  the  persona 

Now,  if  this  debt  of  the  Government  stood  on  the  same  footing  as  the  debt 
vate  individual  living  here,  then,  on  the  grounds  already  referrod  to,  Northn 
have  been  held  liable  to  account  for  it  here  as  executor  de  son  tort  It  is  trae 
act  of  1812,  then  in  force,  converted  all  debts  due  in  this  District  to  a  non- 
decedent  into  generalf  as  distinct  from  local  assets,  but,  as  to  Oorernmeni  i 
courts  held,  independently  of  the  statute,  that  such  was  their  intrinsie  okaraeU 
following  language :  *'  But  it  has  been  suggested  that  the  present  case  is  dist 
able  because  the  assets  sought  to  be  distributed  were  not  collected  in  Kentu* 
were  received  as  a  debt  due  from  the  Government  at  the  Treasury  Depart 
Washington,  and,  «o,  constituted  local  assets  within  this  District.  We  cannot  j 
assent  to  the  correctness  of  this  argument.  The  debts  due  from  the  Governm 
United  States  have  no  locality  at  the  se^it  of  Government,  The  United  States, 
sovereign  capacity,  have  no  particular  place  of  domicile,  but  possess,  in  contei 
of  law,  an  ubiquity  throughout  the  Union,  and  the  debts  due  by  tnem  are  n 
treated  like  the  debts  of  a  private  debtor,  which  constitute  local  aasets  in 
domicile.  On  the  contrary,  the  administrator  of  a  creditor  of  the  Governme 
appointed  in  the  State  where  he  was  domiciled  at  his  death,  has  fall  antl 
receive  payment  and  give  a  full  discharge  of  the  debt  due  to  his  intestate 
place  where  the  Government  may  choose  to  pay  it,  whether  at  the  seat  of  Gov 
or  at  any  other  place  where  the  public  funds  are  deposited.  If  any  other 
were  to  be  recognized,  the  consequence  would  be  that  before  tke  personal  rep 
tive  of  any  deceased  creditor,  belonging  to  any  State  in  the  Union,  would  be 
to  receive  payment  of  any  debt  due  by  the  Government,  he  would  be  compe 
take  out  letters  of  administration  in  this  District  for  the  due  administration 
assets.  Such  a  doctrine  has  never  yet  been  sanctioned  by  any  practice  of  the 
ment,  and  would  be  full  of  public  as  well  as  private  inconvenience.  It  ha 
our  judgment,  any  just  foundation  in  the  principles  of  law/' 

This  was  <lecided  in  1cm.  In  1H55,  in  the  cose  of  U.  S.,  use  of  Mackey,  r.  ( 
How.,  100),  the  case  was  again  referre<l  to,  and  i)art  of  the  language  above  ci 
repeated  with  approbation. 

In  that  case  the  attorney  of  administrators  of  Maekey,  appointed  in  the  C 
Nation,  adjusted  a  claim  of  Mackey  at  the  Treasury  Department.  The  Dep 
was  unwilling  to  pay  him  on  his  power  of  attorney,  aud  required  him  to  I 
letters  of  administration  here,  which  he  did.  He  received  a  large  sum  of  mor 
then,  as  attorney  for  the  administrators  of  th<i  domicile,  receipted  to  himself 
administrator.  On  liis  way  home  he  was  accidentally  killed  and  the  money  Iob 
next  of  kin  sued  Coxe,  one  of  the  sureties  on  his  bond  given  here.  There 
question  between  the  original  and  local  administrators.  They  were  substantii 
aud  the  same,  i.  e.,  the  local  adiuinistrator  was  the  attorney  of  the  othem,  a 
out  letters  here  for  their  beneiit,  in  order  to  get  the  funds  lor  them.  There 
crfiditora  here,  and  the  court  \ie\d,  io\\o\s'\v\v;  live  language  in  Vangban  r.  S 


;nition  of  the  debt,  and  an  autlioiity  to  pay  it  ont  of  tlio  );iMierul  trt*aHure 

nament. 

le  Treasnry  itself  any  htcality  Inmndod  by  trrritorial  limitH. 

'  AagQiit6,  1846,  ch  90,  embodit^l  in  (rriuTal  KrviHrd  Statiit«»H,  m*c.  'XtU, 

at  "the  rooms  provided  in  the  Tn^irtury  biiililin^  at   tho  m'at  of  (iiivfni- 

I  use  of  the  Treasurer  uf  the  Unit«Mi  Stat**H,  &r.,  and  the  flre-pr«>of  vaultH 

Bcted  therein  for  the  keeping;  of  the  public  nioiit^vH  in  the  posm'HHion  iiiid 

Dined iftte  control  of  the  TreaHUrcr,  aid  auch  other  niMrtmenU  an  arr  pmridtd 

iepo&it^tkspmbHemontijf,  shall  be  the  TreanMrii  of  the  Cnittd  State*, 

M  then  to  direct  that  the  niintH  at  CarwHi  (.'ity  and  I><*nver,  an<l  the  uay 

•e  City,  shftll  Y>e  places  of  deiMwit  fur  such  public  nioneyH  aH  the  Sern'tary 

my  nmy  direct;  that  there  shall  be  asHintant  treaflurent  at  ten  ditfen>nt 

ling  Boston,  New  York,  New  Orleann,  an<l  San  FranciNCo;  that  the  HMinm 

khem  tkdll  be  appropriated  for  the  soft  k^rpintf  of  thr  pubtic  moiteffH  depttnitmd 

jpeeHpelp;  and  it  makes  all  pablic  monevH  paid  into  any  depoHitory  Hubjert 

of  the  Tremsarer  of  the  United  Htaten,  drawn  agreeably  to  appropriations 

r- 

thftt  In  Cooke  r.  United  St«teH  (91  U.  8.,  :i^).  the  expn-ssion  is  used,  that 

provided  in  the  Treasury  bnildiuf;  at  the  M'at  of  (rovernnient  for  the  uho 

oier,  are  by  law  the  Treasury  of  the  United  States.'*    Kut  that  had  no 

any  such  qaestion  as  the  pn^sent.  The  only  queAtion  in  the  case  wan, 
rtain  Treasury  notes  punshawnl  by  the  aHsistant  tntamirer  at  New  York 
y  ao  finally  paid  and  retire<l  that  the  dt'cn^tary  of  the  Tn^a^iry  could  not 

am  apariooa.  And  the  court  argued  that  the  power  to  n;tire  them  was 
n  thit  Secretary;  that  his  Department  is  at  Washinf^ton,   in  which  all 

be  a^liuted;  that  the  retirenient  of  these  notes  involv«sl  the  a<yuHrnient 
ind  that  cannot  be  considered  as  done  until  the  notes  am  forwanled  to 
I  and  examined,  and  finally  received  or  rejected.  The  expreMsi«>n  al»ovo 
raa  incidentally  nsed  in  this  argument,  but  ha<l  no  reference  to  any  such 
the  Htue  of  a  debt  of  the  United  States  for  the  purjioses  of  adniinistraticm. 
Jly,  then,  the  Treasury  is  co-extensive  with  the  (Tnion,  and  the  TreasunT. 
orized,  by  warrant  of  the  Secretary  of  the  Treasury,  to  pay  a  debt  sppro- 
by  act  of  Conffraes,  may  pav  it  ontof  funds  in  NewYork  or  San  Francisco, 
nt  of  those  in  his  vanlts  in  Washington.  It  in  imponnbleto  nnif^  then,  that  an 
m  pf  wumeif  giveti  to  the  creditor  of  thr  United  Statm  a  riifht  of  propertft  in  any 
!M«i/  ofeAm  in  Ihs  city  of  Jf wihington,  and  within  the  territorial  jnriAdirt ton  of 
ft  does  not  advance  the  creditor  a  step  In^yond  where  he  was  l>efor«*  an  to 
>f  property,  bnt  leaves  the  <lebt  of  the  Gtivernment  ntill  a  men*  general 
o  pay  a  liquidated  sum,  which,  an  the  Supn'nie  Court  kuvm.  is  not  an  obli- 
fty  at  the  city  of  Washington,  nion*  than  at  any  other  ]ihiee,  and  i'm  not 
^ptrtg  having  its  »itHs  at  li'ashingtoH.  And.  ciinM«>i|uently.  a  domiriliarH  rx- 
%im»tratar  of  a  decease<l  cn^litor  of  the  (M»veniiiieiit  im  n<>/  umirr  the  nw*t*i»itu 
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with  Spain.  The  real  defendantH  were  non-resideuts,  and  pnblioation  wu  d 
agaiiiHt  them.  The  court  said:  **The  first  question  is,  has  this  coort  Jnrisdictio 
to  any  r>f  the  defendants  against  whom  it  can  make  a  final  decree  f  The  fhnd  oi 
which  the  claims  are  to  l^  paid  is  in  the  Treasury  of  the  United  States;  whe 
thutf  The  Treasurer  resides  at  Washington,  and  the  head  of  the  Department, 
is  tho  money  there?  Can  the  fund  be  said  to  be  within  the  jurisdiction  of  the  eo 
We  think  not.  The  officers  of  the  United  States  holding  tho  public  money,  as  dm 
of  tho  United  States,  are  not  accountable  to  anyh(Mly  but  the  United  States,  an^ 
not  liable  at  the  suit  of  an  individual,  on  account  of  having  such  money  in  t 
handK.  The  defendants,  Comegys,  Pettit,  and  Mitflin,  against  whom  only  an  effec 
decree  can  be  made,  are  not  within  the  Jurisdiction  of  the  court.  *  *  •  Weth 
therefore,  that  the  bill  ought  to  be  dismissed.'* 

With  some  departures  from  this  rule,  expressly  authorized  by  statute,  and  oti 
wliich  I  think  were  inadvertent,  I  think  this  opinion  has  always  prevailed  in  I 
the  old  circuit  court  and  this  court.  Certainly,  I  think  I  can  say,  that,  withii 
recoUection,  it  hiis  been  the  tradition  of  both  conrts,  that  the  court  would  not  asi 
to  decree  directly  against  the  Secretary  or  the  Treasurer,  the  disposition  of  mom 
the  Treasury  (so  called),  but  would  simply  decree  against  the  parties  in  inti 
properly  before  the  court,  and  that  the  Treasury  Department,  while  it  woald  no 
mit  the  authority  of  the  court  directly  to  dispose  of  funds  under  its  control,  « 
nevertheless,  so  far  respect  any  decision  of  the  court  and  any  decree  made  by  i 
belwerH  and  against  the  parties  interested^  as  to  apply  the  money  in  conformity  with 
decree. 

In  1838,  in  the  case  of  Ridgway  r.  Hayes,  while  the  circnit  court  refused,  or 
merits,  to  enjoin  the  Secretary  [of'the  Treasury]  from  a  certain  disposition  of  a  8 
ish  award,  Judge  Crunch  did^,  indeed,  say  that  tne  fun<l  in  question  was  placed  ii 
Treasury  as  a  place  of  deposit  only,  and  the  United  States  were  merely  trusiem, 
he  could  not  see  why  the  United  States,  in  oases  in  which  they  were  merely  i 
KolderSj  should  not  submit  to  the  decisions  of  the  courts,  but  in  that  case  it  wa« 
necessary  to  decide  as  to  the  authority  of  the  court  to  enjoin  the  payment  of  tm 
out  of  the  Treasury.  This  was,  of  course,  mere  obiter^  and  applicable  to  a  diffc 
class  of  cases  from  the  present. 

In  1837  a  bill  was  filed  bv  Duthill's  Adm'r  r.  Coursault,  claiming  a  portion 
French  award,  and  praying  injunctions  against  its  payment  to  other  parties  ag 
the  Secretary  and  the  Treasurer.  These  appeared  and  answered,  and  raiaeil  the  < 
ti(»n  of  jurisdiction,  but,  under  protest  as  to  this,  professed  themselves  willing,  n* 
theless,  to  pay  the  parties  who  shall  appear  entitled.  The  opinion  of  toe  < 
does  not  touch  that  question,  but  tlecides  the  merits  only,  and  directs  a  decree  * 
prepared  accordingly.  The  decree  did,  in  form,  direct  the  Secretary  and  Treai 
to  pay,  and  this  is  the  only  case  in  which  that  occurred. 

In  1840,  one  Metz,  claiming  as  assignee  in  insolvency  for  Milnor,  filed  a  bill  ii 
circuit  court  of  this  District  to  enjoin  Milnor  from  receiving  and  the  Secretary  o 
Treasury  from  paying  to  him  the  amount  of  a  claim  against  the  United  Stale 
which  Congress  hail  made  an  appropriation.  The  preliminary  injunction  ismec 
silentio,  as  prayed,  and  in  the  final  decree  the  itg unction  was  made  perpetoal,  ba 
court  (lecree<l  *  *  that  Metz  be  entitled  to  receive,  from  the  Secretary  of  the  Trea 
the  sum  of  money  in  the  said  bill  sought  to  Ite  recovered,'*  and  seem  to  have  oarc 
abstained  from  decreeing  that  the  Secretary  pay  the  money.  The  case  went  to  th 
preme  Court,  and  the  statemeut  of  the  case  in  the  opinion  of  that  court  (16  Pet. 
iH,  that  '*Metz  tiled  his  bill  (in  the  court  below)  eigoining  Milnor  from  reoeivin 
inou(\v,  and  had  a  i>erpetual  iniunction,*'  no  notice  being  taken  of  the  iigan 
against  the  Secretary.  This  is  the  single  instance  in  the  history  of  the  coart,  I  tl 
of  A  final  injttnction  against  the  Secretary,  except  where  it  was  authorized  by  tfi 
and  evidently  no  question  was  made  on  tho  subject,  biicause  he  had  no  in  ten 
raising  it.  But  the  decree  went  no  further  as  against  him  than  an  injnnctioo, 
declined  to  give  active  relief. 

An  act  of  Congress  of  1849,  ch.  108,  ])assed  to  carry  into  effect  the  treaty  with 
ico,  as  far  as  it  related  to  the  claims  of  American  citizens  against  Mexico,  enacted 
where  parties  claimed  title  to  the  awards  made  by  the  Mexican  commission, 
niiglit  give  notice  to  the  Secretary  of  the  Treasury  and  file  their  bills  in  thed 
court  of  this  District  for  injunctions  and  relief,  and  *'  any  injunction  therempom  fr 
by  the  court  shall  he  reapected  by  the  Treasury  Department."  The  same  provision  wi 
tuiHled  to  awards  on  claims  against  Brazil,  by  act  of  July  3,  185*2  (10  Stats.,  11). 

(juite  a  number  of  suits  were  instituted  under  authority  of  these  act^  and  ai 
tbeni  were  the  cases  of  Dey  r.  Whitney  and  Clark  r.  Clark,  cited  by  my  brother 
ner,  in  his  opiuifm.     But,  of  course,  these  are  not  ]>recedent8,  and  furnish  noauth 
for  the  assertion  of  a  general  authority  over  mouey  in  the  control  of  the  Tm 
Department — not  subjected  by  express  statute  to  the  jurisdiction  of  this  ooart. 

Those  ca8es  ran  along  for  a  number  of  yearb  and  probably  while  some  of  tben 
pen  (Hug,  Locket t  et  al,  filed  alnlV  \i\  \\\e  c\tc\\\\  <i<i\vt\.t«  restrain  one  Pemliertoa 
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nd  Secretary  Marcy  t'nHii  paying;  to  him  the  oiif*-liHlf  of  a  rcrfaiii  awani 
«t  Britain,  which  thtty  i-laiiiicd  um  r(inntM>l  tWn.  Although  thiM  kiml  of 
t  lN*eii  providtMl  lor  by  Htatiit«*H  likf  thnju*  jihovf*  iiifMiti(iii(*<l.  th«*  cdiirt  aiul 
\i,  probably  tailed  to  diNtiii;;iiiNli  iM'twi'fii  thi'iii.  ami  h«Ti'  ai^ain,  muh  ttiltjH' 
faary  injunction  w«>nt  nf^ainst  tht*  »S«'rn*t:iry.  as  wifll  aH  IVnilifittm.  Hut 
raa  Mrr\'ed  upon  th<<  Srrftaiy.  and  tlie  final  iIimt«m*  waM  not  a;{»inHi  liioi  at 
simply,  that  i'rmbertoM  pay  to  thr  nfmplatHant  tli«*  nioui'V  clainH'tl.  t'emltrr- 
fntni  thin  decree  and  it  waM  rcvcnwil  on  the  merits,  but  of  rourmf  noipie.s- 
ome  befMHs  the  .Supreme  (Nnirt  in  n'ferenct*  to  the  Secretary  cd'  the  Tn*aN- 
t^einlierton  r.  I.«ockett  e/  a/.,  21  How.,  2r>7. ) 

rill  In*  iieen  that  ther<*  is  no  instanrc  4if  a  final  decree  Inmui;  made  a^aiiiHt 
y  of  the  Treasury  reR|>ectinf(  the  diH]NHiition  of  a  fund  nndiT  Iuh  contnd, 
.e  CBHe  of  Duthill  r.  Conmault,  in  which  th(*  Hecretary,  while  reNervinj;  the 
juriMdictiou,  yet  virtually  Nuhmitted  t<i  hucIi  deciniiui  aa  the  court  nd^ht 
in  the  cases  aliove  referred!  t(».  nor  ariainK  under  the  Mexican  and  iiraxil- 
^he  decrees  were  af;ainHt  only  the  jiartiea  in  interest  who  were  ]>reNent  in 
fending,  thas  giving  the  court  jnrisiliction  over  these  persons. 
9  caseof  McManns  r.  Atandish,  decided  in  Ir^l,  re|Hirte«l  in  I  Mac  key.  Judge 
iviewing  thia  whole  subject,  declined  to  go  further  tlian  to  say  tliat  the 
the  court  has  been  in  fav«>r  of  the  jurisdiction  of  this  court  icAcrr  it  had  the 
p  •<  to  decree  as  to  them.  It  was  a  case  of  claim  by  counsel  to  part  of  a  Mex- 
luafle  nuder  a  later  treaty  than  the  former  one-^that  of  1H«W.  The  Sec  re- 
e  who  had  control  of  the  funds  was  nia4le  a  formal  ]iarty  but  did  not  ap- 
l  the  court  pniceed  to  make  any  ilecnn*  against  him,  although  this  was  not 
lelitednesa  of  the  Uuitcfl  States,  but  the  S«>cn'tary  was  a  mere  srakeli<dder. 
n  interest  were  prt*sent  in  court  ami  the  decn-e  was  maile  Is'twiMMi  them. 
later  caae  not  report eil,  relating  to  one  of  thesi'  same  Mexican  awanls,  al- 
as not  money  of  the  United  States,  when*  the  ]»arties  were  non-n'siilcnts, 
:prp«aly  declined  to  take  juriwlictiini.  which  tbey  unght  have  ilone  if  the 
correi't  that  such  muneys  wcn*  pri)|MTty  within  the  iiH-al  jiiriNiliction  i»f 
Wc  must  lioid  then,  that  ;i  mer*-  liovfrnnicnt  inilebt«MlueHN  has  im  local 
fiiply  liecause  this  is  the  war  i»f  (ri>vcriinieiit.  What  ih  tlie  coii!M'i|iicni*ef 
*me  Court  »:iy,  in  Wilkins  r.  Kllftt.  nupni^  that  "the original  ailiiiiniNtra- 
»;,  with  lettern  taken  out  at  thi*  placr  nf  the  ilnini<-il(>.  is  iiivcsli*d  with  the 
he  i>erMon:tI  i»ni|M'rty  M'  tin*  diM'i'.i»*r«l.  for  tin'  piirpofM*  of  collcftiiiL;  the 
«  I'State,  paying  the  dcbt<«.  and  making  tli^ftributioii  of  the  n*Nidui'.  A-c. 
any  |)ortion  of  th«'  fNtatc  i-i  Hitiiatfd  in  anotlnTiMitinlry,  he  raunot  rrrnviT 
y  suit  witlii>ut  taking  out  Iftii'is  of  adininiNtratiiiii  fmni  the  ])ropiT  trjbn- 
conntry.  a^  the  original  Iftrers  ran  cnnfiT  upon  him  nt»  f>xtra-t<Triforial 
The  difflcuity  do«><«  not  lit*  in  any  drtri-t  of  titb*  to  the  poHWHsimi.  but  in 
or  ijualiticatitm  of  tli**  general  prinriplrs  in  ri's|N>ct  to  ]ien«onui  property 
tv  «»i  uations,  fonudi'il  upon  the  poliey  of  the  foriMgn  country  to  protect 
rilitors,  &c." 

y.  it  is  admitted  on  all  hands  that  the  adniiniNtrator  of  the  domicile  is  en- 
dehts  due  the  deceased.  The  only  4|iieHtion  is  wiiether  they  may  or  must 
aflministere«l  in  the  jurisdiction  where  the  ilebt<irN  an«  and  the  dehta  are 
ere  they  are  con  si  tiered  local  aMM't**.  lint  as  the  only  grt>un<I  for  ap)>oint- 
t>r  ancillary  administrator  is.  that  there  are  aMM<ts  sitnat^nl  exclusively 
.ocal  jurisdiction,  which  eonld  ii(»t  be  sued  for  and  ccdlectinl  by  a  foreign 
or,  bur  only  by  a  bH'al  one,  and  Mince  that  cannot  ai>idy  t«>  a  debt  due  from 
States,  which  is  not  situated  exclusively  within  thiN  IH^trict,  and  which 
trator  of  the  domicile  might  dearly  sue  for  asyirAcrf,  if  the  TnittMl  States 
:  generally,  it  ftdlows  that  tis  between  the  hN*al  and  domiciliary  Mlniinis- 
itter  would  be  eotitleil  to  the  fund, 
ronteil,  however,  with  a  long  standiiig  practice  ap]>arently  in  conflict  with 

many  instances  in  which  our  Orphans'  Court  have  issneil  letters  of  admin- 
cpremly  to  enable  parties  to  represent  claims  against  the  I'liitiHl  States  or 
ign  (vovemments,  befon*  Kiianls  of  (*ommisHiouers.  It  has  not  onlv  lN*<'n 
n,  hnt  sometimes  reciuired  bv  the  Tn*asury  I>t>partment,  as  in  the  Mackey 
It  has  [never]  l>e«>n  done,  i  imagine,  when>  any  ipiestion  an>se  hs  to  con- 
mi  of  non-resident  afl^ninistrators.  but  it  has  been  done  as  a  matter  of  con- 
here  the  domicile  was  unkmnvn  itr  distant  or  abrt>a<l.  Now  it  is  su^gestcHl 
riews  before  stated  an*  corn-ct.  it  would  follow  that  all  tliesi*  administra- 
roid  for  want  of  jurisdiction  in  the  court. 

the  practice  of  the  Orphans'  Court,  with  the  concurrence  of  the  Treasury 
lid  not  authoritatively  settle  the  i|uestion  of  law  iiii<Ier  <liscussioii,  it  would 
ter  of  reprt  that  it  should  be  nei-essary  to  declare  the  practice  in  qiiestimi 
^l.     But  this  does  not  setMii  to  be  necessary. 
leads  me  to  consider  a  tfiialitirution  of  the  general  ]irincipVc  \  Y\ii\e\i\^ 


an  iiH  mavuui  lur  mat  |«ur|MnM;.     xrvciiiciiu.v,  ti*  win  uo  wwu,  bua»  uumuu^  «««■ 

this.  The  administrator  of  the  domicile  wonld  not  be  recogniied  hen.  He  c 
institatc  a  proceeding  like  the  present.  He  c»oiUd  not  obtain  a  mandasa 
8tate.  No  State  court  wcialdha^e  Jurisdiction  to  grant  it.  And  noooartof  ftl 
States,  except  this,  has  |»ower  to  grant  a  mandsSans,  except  whan  Bscewsi 
exercise  of  other  Jurisdiction.  If  the  Treaanrer,  therefore,  onooses  to  reeoMmi, 
administrator  in  this  District  as  a  proper  party  to  reoeiv6  pi^nnan^  ^  *  ^^ 
debt,  it  seems  to  l»e  within  his  power  to  do  so.* 

In  the  coMu  of  W  ilk  ins  r.  Ellett,  decided  at  the  last  t«rm  of  the  Snpnme 
was  held  th:it  where  a  debt  due  to  a  deceased  person  waa  volnntanly  pai 
debtor  at  hiH  own  domicile  in  a  State  in  which  no  administration  had  been  t 
and  ill  which  no  creditors  or  next  of  kin  resided,  to  an  administrator  app< 
another  State,  and  the  sum  paid  was  inventoried  and  accounted  for  by  his 
State,  the  payment  wah  f^ood  as  against  an  administrator  afterwards  appoint 
State  in  whirh  the  payment  was  made,  although  this  was  then  fonnd  to  be  the 
of  th«  decwa^ied. 
There  U  no  dan;;or,  in  the  light  of  this  ruling,  that  the  United  States  conli 
■fi  called  on  again  for  money  voluntarily  paid  to  a  local  administrator  here  and 

rl  miniHtPrnd,  whore  at  thetime  there  was  no  foreign  administrator  to  claim, 

il^E  canes  liefurc  refcrriMl  to.    The  payment  would  be  considered  a  discharge;  si 

ii^l  the  local  administrator  must  be  lield  to  have  rightfully  received  it  and  the  i 

.)«||  1x9  aH80ts  in  hin  hands.    It  does  not  therefore  seem  to  me  that  the  general  viet 

oxpreH!»eil.  threaten  the  integrity  of  the  administration  heretofore  grante 
Orphans'  Court. 

Another  qualification  of  the  general  doctrine  is  to  be  noted.    I  have  spoke 
of  a  mure  general  indebted nass.  the  payment  of  which  has  been  aathorixed  1 
propriation,  at  the  time  of  the  creditor's  death.    This,  we  have  seen,  has 
sUhi.    But  it  is  very  easy  for  such  a  tUut  to  be  given  it  by  arrangemeat  with 
l'  Tl  itor  in  hirt  lifetime.    If,  for  example,  the  Treasurer  of  the  United  States,  whei 

!'||B  i/'Od  by  the  Secretary's  warrant  to  pay  the  debt,  shonld  give  his  draft  np( 

'41  eiiitaut  treasurer  in  New  York,  and  the  latter  should  accept  it,  it  is  evidiB] 

illl  change  would  take  place  in  the  character  of  the  debt.    In  place  of  an  open 

i  tl  commercial  pa]>er~a  bill  of  exchange— has  been  snbstitnted.    AHoming  it 

\  jfl  hill  of  the  Government,  it  is  governed  by  the  same  rnlea  as  that  of  an  ii 

t  II  (United  States  v.  Bank  of  Metropolis,  15  Pet.).   The  bill  has  become  p^able 

'^  11  certain,  and  the  debtor  is  there.    That  is  the  place  of  the  contract,  and  the  li 

^*e  assets  there.    And  the  same  would  seem  to  be  the  rule  when  the  Treasap 

draft  on  himself.    It  may  be  said  that  this  is  a  bill  of  exchange,  accepted  i 

ill  drawn,  to  be  paid  at  his  counter  here.  Just  as  a  bill  drawn  by  a  partner  oi 

I't  i"  accepted  in  the  very  act  of  drawing  it.    More  properly,  perhapa,  it  la  the  pi 

note  of  the  Treasnrer  payable  here.     (Byles  on  Bills,  p.  66.) 

The  original  indebtedness  at  large  of  the  United  States,  to  the  Pnllianis, 
iwem  paid  oil'— conditional  I  v—liv  tbn  flrnftji  dnnrnbiMl  in  the  Droceedinss.    ' 


irhetber  the  petitiimAr  in  thn  |>errioii  lejjally  <^iitltl«Ml  to  tlie  iiioney  which  it  in 
In  ministerial  dnty  of  the  TreaHiircr  to  pay.'* 

•  the  publication  of  the  foregoing,  tho  SapnMiif^  Court  of  the  United  Stat^H,  on 
of  Jftnnaiy,  18d4,  reveneil  the  Judgment  of  thv  Niipreine  court  of  the  Dintrict 
mbia  in  the  abo^e  case,  and  remando«i  the  roHe  with  directions  to  diHiniiw  the 
II — ^Mr.  Justice  Gray  delivering  th«»  opinion  of  the  court,  as  ftdlows: 

Bnpreme  Court  ot  the  Unit4f<l  States,  Ortoher  term,  1H8:S. 

In  Error  to  the  Supreme  Court  of  thr  District  «)f  Columbia. 
% 

I^TJfAV,  TXBASrREROK  THE  UnITKI)  STATK^,    \ 

Plaintiff  in  £m>r,  I 

c.  ;  No.  HlW. 

fmTBD  States,  ex  relation k  Eminkl  1*.  I 

Halstead,  Administrator,  dtc.  I 

[January  7,  ISrM.  ] 

Justice  Gray  delivered  the  opinion  of  the  court. 

is  a  writ  of  error  sued  out  by  the  Tn^asurer  of  the  I'nited  Stated,  to  reverm*  a 
nt  of  the  supreme  court  of  the  District  of  C«>IumbiA,  ordering  a  pereni]»rory 
rmaadaoins  to  issue  against  him  upon  the  {M'tition  of  Finiiiiel  l*.  IlalNt'eud,  tit* 
itntor,  appointed  in  tue  District,  of  the  eHtatoN  of  John  N.  IMilIiam  and  John 
iam  (each  of  whom  was  an  inhabitant  of  the  State  of  Tenuesiiec  at  the  time 
dflttth),  «nd  as  trustee  appointed  by  that  court,  to  i*oni|M'l  the  payment  t4>  jiini 
■moant  of  certain  drafts  iiereinutY^tr  mentioned. 

KitioA  ftU^ed,  and  the  answer  ailmitted,  theni*  facts :  On  Jum^  17,  18':$2,  Wy- 
1*  and  still  Treasurer  of  the  I'nited  .Staten,  n'sidiuff  and  transacting  the  buH- 
f  his  office  at  Washington,  in  the  District  of  Columbia,  issuiMl,  under  and  by 
of  tlie  act  of  Congress  of  May  f,  l^^i,  c.  114,  making  appn>priations  then*fof, 
mlla  payable  at  the  Treasury  in  Washington,  one  for  $:t,0*iO,  payable  to  John 
IMD,  execntor  of  John  N.  Pnlliam,  or  onler,  and  two  for  |1,22:<  an<f  t'>tr),  respect- 
Miyable  to  John  J.  Pulliam  or  onler;  and  the  three  drafts  wen*  deliverml  to 
id  on  acc«rant  of  the  payem.  John  J.  rulliam  afterwardH  (liisl,  and  Flali^tead, 
;  the  drafts  in  his  possession,  applied  for.  and  on  AugUHt  *i,  I •'^J,  obtained.  lettera 
inietratloa  in  the  District  of  Columbia  upon  tli<>  M>veral  e^tafcM  of  the  two  Pnl- 
In    September,  IS'tZ,  Benjamin   C   Ki'yMT  fibMl  a  bill  on    the   eiinitv  nide  H 
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iHtration  wnH  riglitly  takon  out  iu  the  DiHtriut  of  Columbia,  nor  uuou  the  i^ueition 
whether  an  mlmiuiKtrator  appoiiiu.*cl  elHCwhere  could  Mue  within  tue  District  ii|Min 
(lebtH  payable  hon%  but  upon  tho  question  whether  a  payment  by  the  ITnited  Suim 
to  an  luluiiniHtrator  alreiuly  or  hereafter  appoint (m1  iu  TenneiMee,  the  douiiciie  of  the 
deceawMl,  would  be  a  good  dincharps  of  the  <lebt-8,  payment  of  which  is  now  Kongbt 
to  l>e  enforced. 

Tlie  general  rule  of  law  ih  well  Hettled,  that  for  the  pui*]KJ9n  of  fouudiiu;  adiuio- 
iHtratiou  all  simple  contract  debts  are  assets  at  the  domicile  of  the  debtor:  audttait 
the  locality  of  such  a  debt  for  this  purpose  is  not  affected  by  a  bill  of  exchauge  or 
promissory  note  having  been  given  for  it,  because  the  bill  or  note  does  not  alter  the 
nature  of  the  <lebt,  but  is  merely  evidence  of  it,  and  therefore  the  debt  is  umU 
where  the  debtor  lives,  without  regard  to  the  place  where  the  iustrunieut  is  fonud  ur 
payable.  (Yeomans  r.  Bradshaw,  Carth..  373;  s.  c,  Comb.,  392;  Holt,  4iS;  3SaIk., 
70, 164;  Abin^er,  C.  H.  iu  Attornev-Genernl  r.  liouwens,  4  M.  &  W.,  171,  191;  8.  c,  1 
Horn  &  Hurlstone,  319,  324 ;  Parke,  B.  in  Mondel  r.  Steele,  1  Dowl.  X.  S.,  155, 157; 
Slocum  r.  Sanford,  2  Conn.,  G33:  Chapman  r.  Fish,  6  Hill,  vM  \  Owen  r.  Miller,  10  Ohio 
State,  i:i6;  Pinney  r.  McGregory,  102  Mass.,  186.) 

An  administrator  is  of  course  obliged  to  demand  payment  at  the  place  where  the 
bill  or  not«  is  payable ;  and  he  may  find  diffioalty,  unless  it  is  payable  to  beanr,  ii 
suing  upon  it  m  a  place  in  which  he  has  not  taken  out  admiuistratiou.  But  paynwit 
to  the  administrator  appointed  in  the  State  in  which  the  intestate  hod  hia  domicile  it 
the  time  of  his  death,  whether  made  within  or  without  that  State,  ia  good  againit 
any  ailministrator  appointed  elsewhere.  ( Wilkint  r.  Ellett,  9  Wall. ,  4  40,  aud  IM 
U.  S.) 

As  was  said  by  Mr.  Justice  Btory,  iu  delivering  the  judgment  of  this  court  io 
Vaughan  r.  Nortfinp,  15  Pet.,  1,  6,  and  retreated  by  Mr.  Justice  McLean,  in  deliveriof 
judgment  in  Mackey  r.  Coxe,  IH  How.,  1(H),  105 :  '*  The  debts  due  from  the  GovernmeBt 
of  the  I'nlt^d  States  have  no  locality  at  the  seat  of  Government.  The  United  States 
iu  their  sovereign  capacity,  have  no  particular  place  of  domicile,  but  possess,  in  ros- 
templation  of  law,  an  ubiquity  thrc»ughout  the  l.'nion;  and  the  debts  due  by  thra  « 
are  not  to  be  treated  like  the  debts  of  a  private  debtor,  which  constitute  local  SMseti 
in  his  own  domicih'.  On  the  eontrury,  the  a<lministrator  of  a  creditor  of  the  (invem- 
ment,  duly  appointtMl  in  the  State  when.'  he  was  domi<-iled  at  the  time  of  his  di-arh, 
has  full  authority  to  receive  i>ayuient  and  give  a  full  discharge  of  the  debt  diir  tit  liii 
intestate,  in  any  place  where  thV  Government  may  cIukmc  to  pay  it." 

In  Vaughan  r.  Northup,  an  admiuistrati>r,  appointed  in  Kentucky,  of  an  iuhabitaut 
of  that  State,  who  died  tliei-e  intestate  and  chihlless,  received  a  sum  of  uumey  fn^iu  llie 
Trejisury  of  the  United  Slates,  for  military  services  rendered  by  the  int<*stato  diirinf 
the  Revolutionary  War;  and  a  bill  in  equity  filed  against  him  iu  the  District  of  Co- 
lumbia  by  the  next  of  kin,  for  their  distributive  shares  of  the  money,  was  ilisiniH!«(4  , 
for  want  of  jurisdiction,  because  an  ailministrator,  appointed  in  and  doriviu)S  hii 
authority  from  one  State,  was  not  liable  to  be  sued  elsewhere,  in  his  otiicial  charActfr, 
for  assets  lawfully  received  by  him  under  and  in  virtue  of  his  original  letters  of  ad-  - 
ministration. 

In  that  case,  as  iu  this,  it  was  argued  by  counsel  that  the  assets  in  qui*«tiou  wMt 
not  collected  in  the  Static  of  the  intestate*s  domicile.  "  but  were  received  as  adeht  dot 
from  the  Government  at  the  Treasury  Department  at  Washington,  and  so  coustitntcd 
local  assets  within  this  District."    It  was  in  declining  to  yield  to  that  argument,  that 
the  court  lai<l  down  the  general  principles  above  quoted,  and  added:  **If  any  othtf 
doctrine  were  to  be  ritco^niKed,  the  (H>nsequence  would  be,  that  before  the  peraoml 
represent4itive  of  any  deceased  creditor,  belonging  to  any  State  iu  the  I'niou.  wonid 
be  entitled  to  receive  payment  of  any  debt  due  by  the  Government,  he  would  ji* 
compellable  to  take  out  lettei-s  of  administration  in  this  District  for  the  due  admiai^ 
tratiou  of  such  }issets.    Such  a  d(K3trine  hiM  never  yet  been  banctioned  by  any  pri^'  ' 
tice  of  the  Government;  and  would  be  full  of  public  as  well  as  nrivate  inconveuiencfr 
It  has  not,  in  our  judgment,  any  just  foundation  in  the  principles  of  law.    We  think  ■ 
that  Northup,  under  tiie  letters  of  administration  taken  out  in  Kentuckv,  wasfnllyM' 
thorized  to  receive  the  debt  due  from  the  Government  to  his  intestate ;  that  the  meuejil 
so  received  constituted  assets  under  that  aclministration,  for  which  he  was  accuimlt- 
ble  to  the  proper  tribunals  in  Kentucky;  and  that  distribntion  thereof  might  bav* 
been,  and  should  have  l>eeu,  sought  there  in  the  same  manner  as  of  any  other  debt! 
due  to  thf  intestate  in  Kentucky." 

The  act  of  June  24,  1812,  c.  106,  $  11  (since  omitted  in  the  revision  in  l??74«»f  lb* 
Statutes  of  the  District),  by  which  executors  or  administrit'Ors  appoiut^'d  iu  auy  Stitc 
or  Territ^iry  wt-re.  permitted  to  maintain  any  suit  or  action,  or  to  ])rosecute  sn«i  »*■ 
cover  any  claim,  in  the  District  of  Columbia,  as  if  they  ha<l  been  an|M)int(Hl  hen*.  *•• 
referreil  to  iu  the  opinion,  not  as  the  principal  gnmnd  of  decision,  but  as  aflunliu^  n* 
support  for  the  bill,  and  as  fortifying  rather  than  weak«Miing  the  general  priniip''' 
oflavr  apon  the  subject.     {il  Stat'.,  7;>;  15  Pet. ,7,  8.) 

Jij  the  caae  at  bar,  neither  the  fact  \\\vvt  \Vi»  Avafts  were  made  payable  at  tlif  Trrt** 
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f  of  the  United  States,  in  the  City  of  Wanhiiii^ton,  ii<»r  tlitidi*|N»ait,  purauant  to  f  307 
tbit  Rerifled  Statntcn,  of  the  money  r(*])n»sent<M|  liy  tlir  draftR  in  tlif  Treasury  to 
f  credit  of  the  payees,  aftectoii  the  i-hanictor  or  th**  locality  nf  fho  cl(?))tN.  The*do- 
it  of  the  money  gave  the  na^veeM  or  their  repreHeiitativcM  no  prop«'rty  in  «)r  lien  u|Nrn 

The  obligation  of  the  Lnited  States  wa^  not  to  HurrcnUtT  to  theui  any  siufific 
IS  of  money,  bat  to  pay  to  them  sums  oqunl  to  th«^  amounts  <T(Mlite<l  to  them,  an  in 
case  of  any  other  hqnidated  d«*l»t.  Tin-  cnMlitorM  could  not  indei>d  inniHt  upon 
ment  withont  Arst  demand! ii;;  it  at  tin;  TmiMury.  I^ut  the  lJnit«'(l  .States,  in  thuir 
veign  capacity,  having;  no  domirile  in  any  ou««  ]>:irt  ot*  tlu^  IJuinu  ratlirr  than  in 
other,  do  not,  by  establiiihin;;  at  tli«*  national  Capital  a  I'reaMury  tor  the  trauHac- 

of  the   principal  luisiue?ts    of  the  tinanrial    fU*partuii*nt  of  the  Gov«Tnin«Mit, 

making  their  money  o1ili;(ationH  payable  th«'n>,  continir  th<*ir  preHouce  or  their 

'an  to  this  spot.    The  Unit^Ml  Stateiti  having,  in  th<*  phnu«e  of  Mr.  JuHtiiM*  Story, 

nbi^nity  tbronghoat  the  Union/*  may  in  th«jir  ili.scn*ti>in.  fxt-rritfed  thpMi;;!i  ih«f 

EO^inate  officens  pay  a  debt,  due  to  tho  estate  of  a  drcfji-si^l  |K*r.ion,  eiihrr  to  tint 

inwtnitor  ap]K>iniodia  tht*  State  ot'  hisdoniirili*.  nr  to  an  ancillary  mlministnitor 

f  •ppointe<l  in  the  District  of  C-olunibia :  and  th«'  exerfine  ot*  their  discretion  in 

regngd  cannot  be  controlled  by  writ  of  mandnuius. 

i  is  nardly  necessary  to  mention   tlie  prm't'tMlinxs  in  inanity  n|M>n  the  Huit  of  Key- 

Tlioagh  referred  to  in  th«*  |N'titiou  for  the  writ  ot  maudamuH  in  the  general 
IH  stated  at  the  beginning  of  this  opinion,  they  have  not  Inmmi  print-ed  in  full  in 
veeovd,  as  required  by  the  eighth  rule.  The  n'iiHiin  doubtleHs  Im,  that  Ixith  in  the 
lion  of  the  conrt  below,  and  in  the  arguni«'ut  in  thJH  court,  while  it  Ih  Haid  that  the 
liniatrator  appointed  in  Tenut'SHee  of  the  entate  of  John  N.  Pnlliam  was  made  a 
endant  in  that  suit,  and  the  bill  taken  for  confeHtMHl  agaiubt  him,  it  is  admitted  that 
iras  not  amenable  as  admiuiHtrator  to  suit  in  this  District,  and  that  neither  he  nor 
f  administrator  hereafter  ap]>ointed  in  TennesHee  nf  the  entate  of  John  J.  Pulliam 
id  be  eonclnde«l  by  that  decree. 

lie  resnltis,  that  the  judgment  of  the  supreme  court  of  the  District  of  Columbia 
aiding  a  peremptory  writ  of  mandamus  must  be  rcverwMl,  and  the  cane  remanded 
that  court,  with  directions  to  <fumi>«  tht  jtetition. 

KliYSER'S  CASE  (ANTE),  »JiU. 

Final  Decision  by  William  Lawkknck,  Fir^t  Comptroller. 

rhe  general  rule  of  national  executive  common  law  is  that,  when  a  party  having  a 
im  against  the  United  States  dieH,  payment  thereof  will  be  made  only  to  the  proper 
niciliary  legal  representatives  of  the  dece<l('iit.  In  acconlauce  with  this  principle. 
1  in  pnranance  of  the  opinion  of  the  Supreme  Court  in  tliis  case,  that  the  pmiier 
ear  of  the  Treasury  Department  is  authorizeii  to  de<*ii]e  to  whom  paynieuta  nhiill 
■ade,  they  will  be  made  to  the  rightful  legal  reprenen tat ives  duly  appointed  in  Ten- 
■ae.  The  authorities  sufficiently  show,  that  an  onler  of  a  probate  court,  awuming 
•ppoint  an  aaei//ary  adminUtrator  when  there  are  no  assets  4if  the  decedent  within 
>  jurisdiction,  is  void ;  and  it  is  now  established,  that  a  Treasury  draft  is  not  assetn 
Ich  give  Jurisdiction  to  make  «mcA  appointment, 

n  pfTBctice  in  the  Treasury  Department  the  authority  of  an  ancillary  ;Mlmiui8trator 
1  be  deemed  as  extending  only  to  aHM'ts  within  thi>  jurisdiction  of  the  court  by 
dch  be  was  appointed;  and  Treasury  dnifts.  having  no  legal  aifiM  within  such 
dadietion,  will  be  deemed  as  having  a  nitus  at  the  domicile  of  the  decedent,  and  so 
D  he  paid  to  the  proper  legal  representatives  there  appointe^l. 
Ptejmenta  will  be  made  accordingly. 
Tbsaburt  Depabtmen-t, 

Uni  Comptrolfef'B  Offitt,  January  12,  IHSl. 

23  D  83 
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IN  THE   MATTER  OF  THE   RIGHT  OF  THE   UNITED  STATES   TO  APPl^j 
MONEY,  APPROPRIATED  BY  CONCrRESS  TO  THE  STATE  OF  OEORGU,  BY 
WAY  OF  SET-OFF  AGAINST  THE  QUOTA  OF  DIRECT  TAXES  APPORTIGNEi) 
TO  THAT  STATE  BY  THE  DIRECT-TAX  ACT  OF  AUGUST  5,  1861.— GEORGM 
CASE. 


1.  Tiie  accoanting  officers  of  the  Treasury  Departmout,  in  adjusting  the  accouBU  of 

a  creditor  of  the  United  States,  are  aathorized  to  set  off  against  the  claim  of 
such  creditor,  any  sum  due  from  him  to  the  United  States. 

2.  The  act  of  March  3,  ldH3,  ''to  refuud  to  the  State  of  Georgia,  certain  money  ex-, 

pended  by  said  State,  for  the  common  defense  in  1777,"  does  not  in  any  resjiect 
aifect,  or  suspend,  the  law  requiring  accounting  officers  of  the  Treasury  Depart- 
ment to  make  a  set-oif.    It  is  not  mandatory,  in  the  sense  of  repealing  or  W9-  : 
pending  any  prior  existing  statute. 

3.  When  a  Comptroller  acts  without  Jurisdiction  or  authority,  his  acts  are  void.   Bol  ' 

when  he  has  jurisdiction  and  authority  to  pass  on  a  claim,  his  act  is  not  void,  : 
merely  because  he  may  err  in  the  decision  of  a  question  of  law  or  fact. 

4.  The  executive  jurisdiction  of  the  accounting  officers  of  the  Treasnry  Department,  \ 

includes  the  authority  given  by  law  t^)  settle  and  atVJost  all  claims  and  demsodi  ! 
whatever  by  the  United  States  or  against  it,  and  all  accounts  whatever  in  whick  i 
the  United  States  is  concerned,  either  as  debtor  or  as  creditor.  ] 

5.  The  proper  Comptroller  has  authority  to  adjust  any  account  in  fdvor  of  the  United  j 

States,  and  against  any  corporate  State.  : 

6.  The  First  Comptroller  had  jurisdiction  and  authority  in  May,  1868,  to  certify! 

balance  as  due  from  the  State  of  Georgia  to  the  United  States,  for  the  quota  if 
dircot  taxes  apportioned  to  said  State  by  the  direct-tax  act  of  August  5,  \^\.   (tt  * 
Stat.,  294.)  i 

7.  The  Comptroller  now  in  office  cannot  inquire  whether  the  Comptroller  in  office  ii ) 

May,  186d,  who  then  certified  a  balance  due  from  the  State  of  Georgia  to  tlM  j 
United  States  on  account  of  direct  taxes,  had  before  him  suffidemt  erulnef  tf  | 
authorize  such  action,  or  whether  on  such  evidence  as  he  then  had  he  pnpoil  < 
construed  the  law.  Tlie  judicial  courts  or  Congress  can  furnish  the  only  relief  ii ! 
Huch  case,  if  the  Comptroller  erred  in  charging  the  State  with  such  liability.       i 

8.  Congress  may  by  law  require  the  accounting  oflicers  of  the  Treasury  DeputuKit  j 

to  set  off  a  claim  of  the  United  States  against  a  State,  when  such  State  demindi  | 
payment  of  a  claim  due  to  it  from  the  United  States,  although  in  such  caeeCoi' } 
gross  might  not  under  the  Constitution  charge  such  corporate  State  witha  liibii' ; 
ity  and  euforc<»  its  payment  in  any  other  mode  exc4?pt  by  such  set-off. 

9.  The  legislation  of  Congress  in  relation  to  the  quota  of  direct  taxes  apportioned  W  ; 

Missouri  and  West  Virginia,  st'iMUs  in  principle  to  recognize  the  correotnesii  of  tks .. 
judgment  of  the  First  Comptroller  by  which,  in  May,  186rf,  he  certified  a  balan*^ 
as  due  from  thf  State  of  Georgia  to  the  United  States  for  its  quota  of  thediifrt  ? 
tax  apportioned  to  that  State  by  the  act  of  August  5,  1*^1.  j 

10.  The  direct-tax  act  <rl'  August  5,  1H()1  (12  Stat.,  311,  section  53),  provides  a  sp«««*  J 
statutory  ummIc  of  pjiying  the  quota  of  tax  apportioned  to  any  State  bydecl«iB|j 
that  it  '^tihall  Iw  liable  to  he  paid  ^^  by  set-off  "of  any  liquidated  and  determia* 
claim  of  surh  Statv     »     *►     *     against  the  United  States." 

11.  The  sum  api>ropriated  in  favor  of  the  State  of  Georgia  by  the  act  of  March  3,  l^ 
IS  a  '*  li<|iiidatt'd  and  doterniine*!  claim  of  such  State  against  the  United  State* 
and  HO  falls  within  the  purpose  of  section  53  of  the  direct-tax  act  of  AnpiitS 

18C1. 
V^.  The  same  rule  now  applied  to  the  State  of  Georgia,  has  been  applied  to  the  Stif* 
of  Kansas,  West  Virginia,  aud  >.\\t\s^ov\v\,  awOi  \ih  to  the  former  State,  the  Attc«ii«r 
General  ivfn.se*!  to  ai«l  it  ^»y  u  ;\\u\\iiVA\  vToce^^AWw^V^  ^VftXjtvvcivafcVvAtv^hta. 
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It  (hitheS9th  of  May,  186d  there  whh  a  ]H>HficuI  rorporatf  Stiit<*  or  C■^or^i:l,  c-apa- 

b]«or  contracting  and  uf  licin;;  clinr^fd  with  a  |H*riiinary  linhihty. 
K  Wheo  a  statute  givivn  an  fxeciitiv«;  othciT  u  .*i|HTiul  aiitlmrity  to  cfrtify  a  huiii  uf 
Kouey  due  to,  or  fnnn  the  I'liitrd'Stati'**,  and  lie  lias  i-xei-fisfd  it  fully  and  tiually 

[        ina  given  caite,  his  |>uuer  In  exhauNtftl.  and  ni'ithiT  li«'.  unr  IiIn  Hn<*cfSHor.  can  n*- 
rene  a  decision  thiii*  tinally  maili-. 
lil  There  may  he  catfCH.  ami  eM]i«Ti»Ily  in  nuinin;;  a<-riiiiiii.s.  in  whii'h  tht*  drci>iiiti  nt' 
a  Comiit roller  in  aHowin^  a  i-laini  is  nifridy  iHttrhn'iitortf,  in  \^hich  vnsv,  it  ik  <.ii1i. 
ject  to  correction  on  a  final  Hfttli-nii*nt. 
K  When  a  claim  \h  rvjectnl,  it  may,  for  iiillirifnT  n-aNimN.  he  oiicncd  np  for  renin niii. 
eratiou  in  the  miMh*  reeojjnizeil  hy  thi-  a<'t  of  June  11.  I-T-.     rJii  Stat.,  i:Hi.  mt.  4^ 
laMt  prii^'iMi.) 

r.  The  statutory  recognition  of  a  |N>wer.  in,  in  wmie  eaMN,  i-<iiiiv:ili'iit  to  a  ;;rant  of 
power. 

I*.,  A  Comptroller  may,  iu.s4ime  rarwH.  (■xen-i>ea.iiiiisilirii(in  nvt-rhiM  own  JudKnientM 
or  thtMM-  of  hiM  predecetMor,  in  the  natnn*  of  a  wrii  nf  ermr.  tontm  unhiti. 

V).  The  halance  certified  hy  the  Kir-t  Ciiiniitrnller,  May  •*•.  l-HW.  a-  due  ti»  the  rnile«l 
States  from  the  State  of  (ie«>r«;ia.  fur  it.s  ipiota  t»f  din-rt  tax.  under  the  aet  t»f 
Angufit  r>,  1*^1.  hnn  not  Immmi  in  any  form  .s«>t  a>iih>  nr  rendi-n'd  imipevativi*. 

tf.  When  a  State  is  indehted  to  the  I'nited  Staten.  and  stwh  Start-  suliHi'iinciitly  Ii.-im  .i 
lens  claim  apiinst  the  I'nitid  States  tn  he  al!i»wed  hy  the  Serouil  Coniptndler.  the 
proper  Treaaurjf  Ifepartmrnt  prttvticr  is.  for  siii-h  Cuniptniller  tiwt>rtify  a  hahnif-e 
due  to  such  State,  stating  theri'in  that  it  is  "to  hr  jmhl  to  tht  Tnimnnr  tti  the 
rDited  States,  to  he  hy  him  depositrd  to  tin-  iieijit  of  said  Stj»t»'.*'  imi  the  ]iropiT 
acconut  against  the  State.  The  Seeretary  of  the  Tieasuiy  on  this  grantH  a  wai- 
rant  to  he  issued  acconlinj:ly,  and  tliiN  is  1o  lie  ciMinterNi>;u«'d  hy  (In*  First  Comp- 
troller. Id  this  miKle  thi;  set-otf  is  maih*.  No  other  form  of  \%arrant  wouiii  In* 
"  warranted  hy  law."  and  hence  could  not  he  rounti-isi^tx-d. 

May  11,1868,  bv  Keport  No.  "MliS  tin-  Filth  Auditor  '*rxiiiiiiiHMl  aii«l 
adjasted  an  account  betwrcn  the  Uiiitccl  Stsitcs  and  tiir  Statr  of  (rfor- 
^a,'^  and  found  ^^that  tiie  sum  of  8.'iS-l,:{()7.;{3  js  duo  from  said  State  to 
the  Unite<l  States  •  •  •  for  amount  of  dinM*t  tax  impns(>d  and  a|» 
Ifortioned  b^'  the  eip:htli  section  of"  tlic  direct  tax  act  of  Au;^iist ."»,  ISiJl. 
**amount  to  ])e  debited  to  the  State  of  (ieor*;ia  on  the  IxKiks  of  tlie 
Register  of  the  Treasury." 

May  29,  1868,  the  First  ('<mij)troller  eertitlcd  to  the  Ke;rister  a  bal 
ance  dae  and  payable  as  stated  in  tlie  above  repoi*t,  and  it  was  ac<*onl 
iugly  churgwl  on  the  Ke^istcr  s  ImmiUs,  as  a  debt  due  fnun  tin*  State  of 
Georgia  to  the  United  States. 

September  3, 1874,  the  Fiftli  Auilitor  by  lI«*]»ort  No.  o  adjusted  an  a«- 
count  between  the  I'luted  Stat4's  and  'i\  W  liobb,  Samuel  A.  Paneoast, 
and  John  C.  Bates,  Commissioners  of  Direet  Tax  for  the  State  of  <ieor 
gia,  from  August  1, 186.1,  to  December  ir»,  is<»r»,  and  found  them  ehar^ir 
able  with  *^ amount  of  direct  tax  lai<l  upon  the  State  of  (ieor^ia  by  act 
of  Congress  approved  August  r»,  IStil.  A."iSl,;>67..'il."    The  rejiort  shows 
costfl  chargeable  to  the  State  9^t>41K7L',  and  finds  the  Commissioners  en- 
titled to  credit  for  salaries  an<l  expenses  ;fl»,s;)."».or),  amount  of  taxi> 
remaining  uncollected  ;^501,li:V.).s6.  amount  refunded  to  tax  jiayers  on 
ftcoount  of  collections   imi)roperly  made  :!'16.17,  and   4'ash   tlejiositetl 
•71.407.75,  covered  into  the  Treasury  by  miseellaneous  warrants  uiuu 
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bercil  ftud  dated  \\\  1860,  respectively,  747  March  31,  524  June  25,  GUT 
June  30,  5<.)0  September  !i9,  and  720  December  31. 

Jiuiuary  0,  1875,  the  Acting  First  Comptroller  certified  a  balance  of 
$1,788.22  ^^due  to  the  United  States  from  the  Commissioners,  as  stated 
in  the  above  report/'  The  amount  of  these  warrants  was  placed  to  the 
credit  of  the  State  of  Georgia  in  the  Register's  Office  on  said  acconnt 
for  direct  taxes. 

•*  An  act  to  refund  to  the  State  of  Georgia  certain  money,  expended 
by  siiid  State  for  the  common  defense  in  1777,"  approved  March  3, 1883, 
appropriates  835,555.42  to  pay  to  the  State  of  Georgia,  for  supplies  fur- 
nished for  troops  engaged  in  local  defense,  for  the  comnion  cause  of  in- 
dependence. 

March.  24,  1883,  the  Hon.  W.  W.  Upton,  Second  Comptroller,  by  let 
ter  to  the  First  Comptroller,  informed  him  that  an  account  in  favor  of 
saitl  State  in  accordance  with  said  act  ^<has  been  stated  in  the  office  of 
the  Third  Auditor  and  reported  to  this  [Second  Comptroller's]  office  for 
settlement,"  and  he  inquires,  "  whether  the  records  of  your  [First  Com- 
troller's]  office  show  any  reason  why  the  amount  stated  should  not  be 
paid!" 

The  question  thus  presented  is,  whether  the  amount  appropriated  \fi 
the  :ict  of  March  3,  1883,  shall  be  paid  to  the  State  of  Georgia,  or  be 
credited  on  the  sum  charged  against  said  State  for  direct  taxes! 

Hon.  ir.  0.  Tuggle  argued  the  question  orally,  for  the  State  of  Georgiit 
before  the  First  Comptroller,  and  submitted  elaborate  and  able  brief8,ai 
follow : 

'i  1.  The  act  approve^l  March  3,  1883,  '  to  refund  to  the  State  of 
Ceorgia  certain  money  exjiended  by  said  State,  for  the  common  defenie 
in  1777'  is  imperative,  mandatory.  'The  Secretary  of  the  Treasniy 
be  and  he  is  hereby  authorized  and  required  to  pay  to  the  State  of  Geo^ 
gia'  835,555.42. 

^^  2.  It  is  alleged  that  said  sum  should  not  be  paid  to  Georgia,  bat 
credited  on  the  account  for  direct  taxes,  under  the  act  of  August  5, 1861, 
because  First  Comptroller  Tayler,  in  May,  1868,  certified  that  tbert 
was  a  balance  due  by  Georgia  to  the  United  States  of  $584,367^.  and 
by  section  191  Revised  Statutes,  his  action  is  final.  The  reply  to 
this  is : 

'*  1.  The  First  Com])troller  did  not  mean  by  this  certificate  to  chargi 
said  sum  against  the  State  as  o. political  hody^  but  simply  used  this  foni 
of  stating  the  account  in  a  geographical  sense,  in  order  to  save  tl* 
trouble  of  making  an  account  against  each  lot  of  ground  situated  ta 
Georgia.    The  books  of  the  direct  tax  commissioners  for  Georgia  and 
their  accounts  were  before  him,  showing  ceitain  collections  made  ia 
(ieorgia  from  land  owners  in  Savannah,  Chatham  County,  Bibb  Coniity,' 
Richmond  County,  and  Clarke  County,  amounting  to  892,62.3.30,  whici; 
amount  was  reduced  by  exi)enses  to  $71,407.75.    This  sum  was  cmlitwl  | 
to  thtt  State  of  Georgia  on  said  account     Mr.  Tayler  correctly  anik** 
stood  the  law,  for  on  Sei)teml)er  24,  1870,  he  used  this  langinige,  *  E** 
tract  and  lot  of  land  was  to  be  charged  with  its  proportion  of  the  amoont, 
on;4inally  assessed.'     lie  meant  tlie  same  party  in  the  debit  and  credifc' 
and  the  credit  resulted  lvou\  v'Aymcuts  by  land  owners. 
'"li.  Mr.  Tavler  had  \u>  .\uY\siV\vit\m\  ovviv  W\^  %\3XiVi,vit.uiatter  of  «*"' 
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^uut,  to  wit,  chargiii;:  tlu^  Stat4*  of  GtHir«^ia.  and  liciirf*  his  acts  wtnv 
I  and  void.     DeHnition   of  jurisdictioii,  Boiivu^r,  *  Power  over  tlie 
tject-iuatter  given  by  law.'    Wells  on  »Iiiri.sdi<'ti(»n,  I. 
The  act  of  Augnst  5,  ISOl,  was  siiper.se<led  by  the  a<;t  of  June  7, 

2.  as  to  the  Southern  States,  and  Mr.  Tayler  (Mortified  a  balance  ami 
ed  an  account  against  (feorgia  as  ]>eiMg  tine  under  sth  section,  act 
rust;  5,1801.  14  Wallace,  50.^,  «»  7f/.,  .SLNi.  See  1st  sec.  act  June 
S62;  ConiiUT  Kollins  Report.  1S07:  Hx,  Uim-.  :i4,  1st  sess.  HJtli  Ton- 
kju  p.  17.  The  act  of  June  7,  1S4>L',  ditl  not  apiHMtion  the  tax  among 
States,  but  chargi^l  the  tax  diivctly  upon  'all  the  lands  and  lots  of 
md' situated  in  the  Stat«»s.  See  Secretary  Mcrulloiigirs  letter  to 
enior  of  Texas.     [See  Unitinl  States  r.  Taylor,  104  W  S.,  IMS.] 

3.  The  relation  of  debtor  and  cn»ditor  never  I'xisted  lM.*tweeu  the 
ted  States  under  said  acts,  and  henet*  there  was  no  authority  given 
aw  to  make  said  charge  agiiinst  the  State  of  (uMirgia. 

In  April,  1879,  Fii^st  romptroller  Porter  decidt*d  in  a  similar  case 
I  $72,21^0.04  should  l»e  ])aid  to  (i4*orgia,  antl  should  not  be  credited 
uiid  account,  nor  set  otl*  against  the  amount  of  direct  tax  uinler  act 
\.ugust  5, 18<>l,and  acts  amendatory  tln^reto, and  the  pivsent  Comp- 
ter in  the  Kansas  (*ase  said :  ^That  conclusion  was  correct  in  law. 
•  •  under  the  Constitution  ('ongi-ess  cannot  levy,  or  entbrce  the 
et^tiou  of  a  tax,  or  assessment  4»n  a  corporate  State  which  has  not 
ime<l  it.'  Keport  First  < 'omjitroller,  June  .M),  ISSl,  p.  17.  Also 
Doir.  24,  1st  sess.  4<Jth  <.\»ngress. 

4.  The  Fifth  Auditor  cannot  audit  and  settle  an  account,  uidess  au- 
rity  has  been  given  by  law.     liev.  Stat.,  277,  Stat,  at  Large,  Vol.  2, 

The  First  (-omptroller  can  oidy  direct  such  accounts  iti  beauditetl 
settie«l  as  are  authorized  by  law.     (Sanu\) 

•^ Statutory' authority  is  to  be  stri<*tly  pui*sueil.'  Wi»lls  on  .lurisdic- 
I,  70,  55,  03.  Also  on  Jurisdicti(Mi,  TPcters  Mk  Mi);  SI  Pa.  St.,349: 
ith's  Leading  Cases  (0th  Am.  Kd.),  inil,  10L>4. 

5.  Present  F'irst  Com]»tn»ller  has  authority  to  rec^all  the  certilicate 
re-examine  the  settlement,  to  con-ect  errors  of  law  or  fact.    Op. 

y8.-6enl.,  vol.  15,  p.  11)7.  The  ci-edit  of  ?71,407.7r»  is  still  pending, 
.  no  Comptroller  has  ever  cerlitie<l  to  said  credit. 

6.  There  was  no  legal  State  gr»vernnient  in  (ieorgia.  no  coiT)orate 
te   when  the  First  Comptn»ller  certilied  said  balam-e  to  be  due  by 

State  of  (reorgia.  The  ])olitical  liranch  of  tlu*  (iovcTument  of  the 
ited  States  decide<l,  that  (ie<u*gia  as  a  State,  had  no  civil  existence, 
legal  State  government,  and  iic^u'gia  was  a  ]iart  of  the  .'>d  military 
riot  and  under  military  rule  in  May,  is<>s.  and  so  (*ontinued  July  21, 
4.  Shorter  r.  Cobb,  ;S9  (leorgia,  2Sr>:  Foster  r.  Daniels,  3!>  <la',  40. 
rdemau  r.  Downer,  Tfl.  441:  I  Woods.  Marsh  r.  liurrough,  Stat,  at 
ge,  vol.  15,  p.  73:  also  v<il.  15,  |».  11:  vol,  1  1,  i».  1.1^,  Hence  his  act 
rging  the  State  of  (Jeorgia  was  a  nullity. 

'Made  part  4if. 3d  military  district  March  11.  ISI'm,  Mcpherson's  l*er., 
!00.     Military  governmeiit  ends  July  2.S  lS(;s,  /./.,  pj2,  IJS.     Final 
toration  July  15,  1S70,  /r/.,  0(M»,  01."). 
'Status  of  a  State  is  a  political  quesiion.    I.utiicr  r.  I'tirden.  7  How.. 

'See  views  of  Hon.  William  LawnMu-e,  Tong.  (Tl«»be.  j»arl  1,  iM  s»'ss. 

It  Cong.,  p.  430  and  431  on  ^admission  of  N'irginia.* 

'•Congress  decided  that  there  was  no  legal  State  g«»vernnn»nt  mio 

rporate  State,'  from  March  2,  1SIJ7. 

"Also  views  of  Hon.  William  Lawrc/ice,  Cong.  (;h»be,  \>uvt  "*  Xw^^w- 

X.  2d  sess.y  41. st  Von*r„  p.  :il  nwl  .X7. 
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<<  7.  This  sum,  $35,555.42,  due  Georgia  by  act  March  3,  1883, 
be  set  off  aud  credited  ou  said  direct  tax  account. 

'^  1.  Taxes  are  not  subject  of  set  off.    3  Metcalfe,  529. 

'^  2.  There  must  be  a  subsisting  debt,  a  debt  now  due  by  Georgia 
United  States  in  order  to  set  off.  There  is  no  debt  due  by  G 
The  Constitution  does  not  authorize  a  tax  against  a  corporate 
(See  Porter's  decision  in  Georgia  case,  1879,  and  Lawrence's  deci 
Kansas  case.)  Congress  cannot  create  such  a  debt  against  a 
rate  State.  (See  Kansas  case.)  'The  debt  is  <lue  not  from  a  Su 
body  politic'  (Internal  Kev.  Div.,  April  2G,  18G7;  Sec'y  McCi 
in  Texas  ease.) 

*'  Th^  present  Comptroller  must  believe  there  is  a  debt  due  by  G 
before  he  can  set  off.  Due  ^low^  under  law.  No  entry,  no  certifi 
a  former  Comptroller  can  create  a  debt. 

"  3.  To  set  off  would  bo  to  collect  the  tax  to  that  extent  from  G 
Congress  cannot  collect  the  tax  from  a  corporate  State.  (Kansas 
Can  the  Comptroller  collect  the  direct  tax  from  a  corporate  State 
never  assumed  itif  The  tax  is  a  lien  on  the  land  in  Georgia,  ar 
lieu  must  be  enforced,  in  order  to  collect  said  tax.  It  cannot  be 
tutionally  collected  by  set  off  against  the  cori)orate  State  of  Geo 

J,  T.  Poicer,  for  the  State  of  Georgia,  also  made  an  able  ora 
meut  and  submitted  a  brief,  as  follows : 

"  I.  Until  the  State  of  Georgia  would  elect  to  assume  the  dir 
levied  and  apportioned  under  the  act  of  August  5, 1861,  there  c( 
no  legal  liability,  and  hence  an  account  could  have  no  wider  a 
tion  than  the  act  on  which  it  is  based ;  and  to  the  extent  thi 
authority  is  exceeded,  it  is  void.  (Johnson  v.  United  States,  5 
425;  United  States  t\  City  Bank,  0  McLean,  130.)  But  the  accc 
it  stands  has  a  meaning  and  application  consistent  with  law  anc 
tice,  as  a  statistical  or  revenue  account,  re(iuired  by  section  23f 
in  which  tlie  name  of  the  State  is  used  in  a  geographical  sens 
title  or  cfiption ;  and  as  such  is,  under  the  uniform  i)ractice  oft 
partment  in  settling  revenue  accounts,  entitled  to  a  credit  for  the 
balance  as  uncollected  taxes.  (See  Internal  Reveinie  Colleet( 
counts,  in  which  uncollected  taxes  are  credited.) 

*'As  a  statistical  or  revenue  .account  it  is  clearly  distinguishabl 
an  account  which  the  {M*couuting  officers  are  authorizexl  to  state  l>t 
the  United  States  and  iudividuals  as  either  debtor  or  creditc 
which  has  the  force  and  effect  of  a  legal  conclusion,  binding  • 
executive  department.     (Sections  191  and  236  R.  S.) 

"  To  determine  the  extent  of  the  liability  or  the  person  or  fund  ch 
it  is  competent  for  the  Comptroller  at  any  time  to  look  into  it;  c 
i.»rwis(^  it  would  be  snj)eri<»r  to  a  judgment  of  a  court.  (Report  0 
Int.  Rev.,  May  3,  18S0,  p.  1 1 ;  Opinion  of  (]omp.  Porter  in  the  Gi 
case.) 

'•II.  Whatever  liability  this  account  may  on  its  face  show  a; 
the  State  of  (leorgia,  under  the  act  of  18(51,  that  liability  is  taken 
or  denicid  by  the  act  of  1802,  which  being  subsequent  legislation 
ates  as  a  rei)eal  of  so  much  of  the  former  act  as  is  inconsistent 
with.  An  account  can  have  no  greater  i)ower  than  its  legislative 
rant.  There  is  a  positi  ve  repugnance  between  the  acts  of  1861  anc' 
M'hich  sui)ports  a  repeal  bv  implication.  (Marlot  r.  Lawrence,!  Bli 
60S;  West  r.  Pine,  4  WvisU  ,  mi\  Milne  v.  Iluber,  3  McLean,  21 

"/II.  Congress  having  exv^YeAi8^^v\\x^\w\N^\\\\\<\^Y  tUeConstitu 

levvinfr  and  apportiomug  t\ua  U-x.,  v!.a\\\\o\.  vNX^sycvovvxi'^Jyi.Vi^  «t  ^ 

indMdnal  St^Ues  by  suyv^eiucwVAtY  \e^\^\v\\:\vi\v-,  \v^V0w8t  ^\l^ 
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result  be  effected  indirectly,  by  au  account  stated  either  i>roi>erIy  or 
improperly.    (Section  8,  Art.  1,  and  section  9,  Art.  1,  claiine  3,  Const.) 

^*  lY.  This  case  is  clearly  distinguished  from  the  Kansas  case  in  which 
it  was  held  that  the  State  had  assumed  the  tax,  if  not  directly,  by  lefi^is- 
lative  coucarreuce.  (Opinion  of  C.-onipt  roller  Lawrence,  Kansas  case; 
BeportCommr.  Int.  Kev.,  1868,  Finance  Keport,  18G8,  p.  482.) 

^'V.  As  the  State  would  not  be  entitled  to  Ik*  subropitcd  t4)  the  rijrhts 
ttid  remedies  of  the  United  States,  no  setoff  can  be  made  for  want  of 
nntnaiity  of  account.  (Robinson  r.  Wilson,  2  Ma4Ulo\,  4.'S7;  Hulber  r. 
Pacific  lus.  Co.,  2  Sumner,  471 .) 

*'The  balance  of  this  account  repres4*ntsunnill4*ctc(l  taxes,  and  l)einKa 
debt  imyable  tn  futuro  cannot  l)e  set  olf  a^^ainst  a  present  demand. 
(Scott  r.  Jones,  1  Bro<\  Marsh.,  :i44  ;  Deale  r.  Knifft,  4  ( -ranch,  448.) 

*^ As  the  State  cannot  beanori<;inal(lcl)tnr  liy  assumption  of  thedebt, 
oo  liability  under  another  le^al  n^latinn,  as  surety,  could  l>e  sustained 
rith  the  right  of  set  of)*  so  lon^  as  there  is  no  d(*fault  of  the  ori>;inal 
debtors.     (Matter  of  Habcock,  3  «tory,  C.  Ct.,  3!)3.) 

"  VL  This  is  an  account  under  which  there  is  nothing  due,  lH*in^  a  tax 
levied  bat  not  demanded ;  tlie  statutory  remedy  has  not  been  ])ursue<l; 
its  collection  is  suspende<l  by  the  act  of  the  creditor,  and  is  therefore 
Dotsnch  a  debt  as  can  be  set  off.    {\)  Op.  Att.-(ieu.,  lliT.) 

"The  collection  of  this  tax  was  virtually  suspended  until  further 
legislation  by  Congress,  by  the  aet  of  Marcli  LM),  ISOT,  un4ler  which  the 
persons  charged  with  its  colh^ction  were  dis<?har;:«Ml."  (Kept.  Commr. 
Int.  Rev.,  May  3,  1880,  p.  9.) 

Hon.  JanifH  A.  Gre^'U  a1s4)  submitted  a  brief  for  the  State. 


Opinion  by  William  Lawkknck,  Firnt  i-omptmUrr : 

The  State  of  Georgia  must  bepaitl  the  sum  appr<»priated  in  its  favor 
by  the  act  of  March  3,  IssJi,  if— 

First.  The  accounting  (»11icers  of  the  Treasury  Department  Iiavc  no 
authority  to  withhold  payment  of  such  sum,  ami  to  ap])ly  it  by  way  of 
set-off  as  a  credit  on  the  amount  certified  by  the  First  (Comptroller, 
Mdy  20,  1808,  as  due  from  tlu*  Statu  to  the  Iiiited  States,  or, 

Second.  If  the  action  of  the  Comptr(»ller  iu  ct^rtitying  saitl  balance 
as  due  should  now  for  some  reason  be  disreganUMl. 

These  praiKisitions  will  be  consitler4*d  in  the  order  state«l. 

THE  FIRST   I'UINCIPAL    IN(,»riIIY     IS    AS    Tn   TlIK   KKJllT   nl'  SKT OKK. 

Assuming  that  the  State  of  (ieor;^ia  is  imlebted  to  the  United  States, 
(1)  the  authority  of  the  accountin^^ollieersof  th4'  Treasury  Department 
to  make  the  set-off  in  questiiui  is  4Mitiiely  elear,  unless  (L*)  it  has  been 
ehanged  by  statute. 

1.  The  right  to  nnikc  the  set-ofl'  on  y;<'nenil  iuinrij»les  is  well  settled. 
The  Supreme  Court  of  the  Tnited  States  has  snid  «»f  the  ri^hl  of  the 
Government  to  make  a  set-otf  in  adjusting  :ireounts,  tliat  'Mt  is  but  the 
exercise  of  the  common  ri^ht  which  belonf^s  to  every  credit(»r,  to  apply 
the  unappropriated  moneys  of  his  debtor  in  his  hands  in  extinguish- 
inent  of  the  debts  due  to  him.''  Gratiot  r.  I'nited  States,  15  Pet,,  3T0; 
XeKnight  r.  United  States,  08  U. .%  l^G;  f  'nited  States  r.  Ui\\o\\ Y?wcv«i^i 
BiOrmm/  Co^  91  U.  8.,  70.    In  Bomm  fun's  case  ( U  Court  of  C\a\u\*,  •«A^|^ 
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the  syllabus  states  that  *'iiot\vitlistaiiding  the  abseuce  of  statutory  aa- 
tliority,  it  was  legal  and  proper  for  the  accoinitiiiff  officers,  in  the  conrae 
of  settling  ordinary  accounts  in  the  Trea^sury,  to  set  off  a  debt  due  from 
the  claimant  against  one  due  from  the  Government.''    In  Taggart's 
case  (17  Court  Ohiims,  322),  thi^  syllahm  says  that  in  such  case  '^  the 
accounting  otlicers  are  required  by  law  to  set  off  the  one  indebtedness  against 
the  other,  and  certify  only  the  balance."    The  power  to  make  the  set-off 
arises  from  the  authority  to  settle  and  adjust  iiccount^  (Rev.  Stat.,  236), 
and  is  imposed  on  the  ('omptrollers  by  the  duty  to  "  certify  the  bal- 
ances"— that  is,  the  amounts  remaining  due.     (Rev.  Stat.,  269,  273; 
Herndon's  case,  I  Lawrence,  Compt.  Dec,  2d  ed.,  45 ;  Bender's  case, 
Id.j  341;  Stiir  Rout«  case,  2<1  Id.,  446;  Elgee's  case,  Id.,  459;  Kansas 
case,  Id.j  301 ;  School  Fund  case,  Td.j  592  n.)    The  0])iniou  of  the  Attor- 
ney-General of  July  21,  1858  (9  Op.,  197),  as  to  set-off  and  under  exist- 
ing stiatutej?  has  long  since  (teased  to  be  law.    See  opinion  of  November 
17, 1881. 

If  it  were  necessary,  as  it  is  not,  the  incpiiry  might  be  made  whether 
the  spirit  aiul  purpose  of  si»ction  1760  of  the  Revised  Statutes  do  not 
give  equal  authority. 

The  set-off,  when  thus  made,  cannot  be  changed  by  the  Secretary  of 
the  Treasury,  or  by  any  authority  except  Congress  or  the  courts  (Rev. 
Stat.,  191).  The  Secretary  is  not  charged  with  any  duty  in  such  ooM 
under  the  act  of  March  3,  1875  (18  Stat.,  481).  But  the  right  of  the 
United  States  to  make  the  set-ofl'  is  so  carefully  guarded  that  if  the 
accounting  otiicers  refuse  or  neglect  to  make  it,  the  Secretary'  is,  perhaps, 
by  the  act  of  March  3,  1875  (18  Stat.,  481),  required  to  make  it,  and,  in 
certain  cases  therein  prescribed,  to  cause  legal  proceedings  to  be  com- 
menced to  determine  the  rights  of  parties  interested.  (Ochiltree's  case, 
4  Lawrence,  Comp.  Dec,  102.)  But  it  is  not  intended  now  to  decide  any 
question  as  to  the  set-off  except  that  which  arises  in  this  case.  (Bonna- 
fon\s  case,  14  Court  CI.,  484.) 

2.  This  right  has  not  been  changed  by  statute. 

It  is  urged  that  the  act  of  March  3, 1883  (22  Stats.,  485),  imperatively 
requires  the  Secretary  of  the  Treasury  "to  pay  to  the  State  of  Georgia^ 
the  sum  in  question,  and  that  this  excludes  any  authority  to  make  a 
set  off.  This  would  be  true  if  tlnjre  were  no  other  law,  or  usage  ha^iug 
the  force  of  law,  affecting  the  subject.  But  this  act  is  to  be  considere<I 
in  connection  with,  and  as  affected  by,  other  statutes.  All  statute* 
affecting  the  same  subj(ictinatter  are,  in  jxwi  materia^  to  be  construed 
together,  and  efff(!t  must  be  ;:i:ivcn  to  all.  (rnited  States  r.  Taylor,  IW 
r.  S.,  210). 

The  act  of  March  3,  188;5  (22  Stats.,  4S5),  eaiahlvihcs  the  relation  of 
debtor  aiul  creditor  \H't\\i'(y\\  the  United  Stat<»sand  the  State  of  Georgia, 
and  this  l)econ»es  subject  t«»  the  ])ower  of  accounting  ollicers,  as  given 
by  section  230  of  tlie  IJcvised  Statutes,  under  which  set-offs  are  made. 
^Mwn  oiw  person  executes  Uis  \\vomissory  note  to  another,  there  is  an 
iwpevaiiye  i)ronuse  Vi>  \vAy,An\\  Wus  \s  ^\\\Nyv.A  x^  \\\vjtAvv«  ^^Vvjctiug  it 
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I  a  right  of  setoff.  The  duty  of  areoiiiitiii^  otlicors  to  make 
iu  this  case  is  clear  beyond  all  doubt,  unless  tlie  action  of 
omptroller  iu  certifying  a  balance  a.s  due  fro:n  the  State  of 
the  United  States  on  the  21»tli  of  May,  1SG8,  was  absolutely 
I  been  iu  some  form  reversed  or  nMideied  inopi'i-ative.  The 
•off  has  not  been  chauj^ed  by  statute. 

3ND  GENERAL  HEAD  OF  INQIIBY  IS  AS  TO  THE  EFFECT 
TION  OF  THE  FIRST  COMPTU(»LLEU  ON  THE  lif»TH  OF  MAY, 
RTIFYINO  A  BALANCE  Dl'E  FROM  THE  STATE  OF  (fEORGTA 
ITED  STATES. 

)u  cannot  be  disregarded  by  the  First  Comptroller  or  other 

tficers  now  iu  office,  unless — 

4;tion  was  nnautliorized  or  void,  or, 

:  concluMire  on  tlie  ottirers  of  tlie  Treasury  Department  now, 

now  be  reversed  for  error  of  hnv  or  fact,  or, 
been  in  some  form  rendered  iitoperative. 
iuts  of  inquiry  will  be  coiisi<h'red  in  the  onhu*  stated, 
ition  referred  to  of  the  First  (NuiiptrolU'r  is  not  v«)id. 
I  wide  distinetion  betw«»en  that  which  is  (1)  irrejruhir  or  er- 
law  or  fact,  and  (2)  that  wliich  is  vi»id.     If  the  Comptroller 
jurisdiction  or  authority  t<»  certify  a  balance  a;rain8t  a  cor- 
e,  or  if,  (h)  there  was  no  such  corporate  State  as  (ieor;;ia  on 
May,  1868,  his  act  was  entirely  roid, 

bject^  will  now  l>e  considcretK  and  it  is  repirded  as  clear, 
>I)Ositions  hereafter  stated  are  corre«'t. 
tion  of  the  Comptniller,  ev«»n  if  not  such  as  should  have  been 
evertheless,  valid,  so  far  as  the  Executive  Department  and 
tie  Govern m en t  are  (M)ncerned. 

he  erred  in  deciding,  as  a  ipiestion  of  law,  that  the  State  of 
s  indebteil  to  the  ITnited  Stat4»s  for  direct  taxes  wouhl  seem 
nd  es|)ecially  so,  if  tor  any  purpose  c.vrrpt  for  net-off  in  such 
(.     (Kansas  case,  li   Lawrence,  <'<imi)t.   Dec,  2d  ed.,  MO: 

Doc.,  No.  24,  First  session.  Forty-sixth  Conj^ress.)  lint 
larity  or  error,  in  the  dtM*ision  of  any  <iuestion  i>f  law  or  fact, 
thorize  any  subse<pient  roniptroller  to  declare  the  action  of 
»mptroller  void.  Thus,  it  is  said  :  *'  It  is  an  axionnitic  pmpo- 
when  jurisdiction  has  once  attatrlied,  wiiatever  errors  may 
ly  occur  in  its  exercis«»,  tin*  jn-oeet'dinj;  hviw^  vnnim  jiuiiv(\ 
Bached  collaterally  only  for  fnnuL  In  all  «>ther  respe<^ts  it  is 
e  an  if  it  wore  irn^rvrsihlr  in  a  pmrc*  din'j  for  rrror"  (McNitt 
7  Wall.,  .*J<it].)  The  leading;  authoiitit's  \\\m\\\  this  subject 
k's  Lessee  r.  Astorc/  aL.  2  Mow.,  :U1»;  Voorhees  i\  The  Hank 
Ml  States,  10  Teters,  14t>:  Cornell  r.  Williams,  20  Wall..  24?); 
r.  Kimball  et  «/.,  2S  Illinois,  \Y.\.  The  jniiH'iple  thus  deci<led 
e  to  tlie  acti(m  of  accronnfi/i^'-  o/liccrs  in  the  exeve\y^e  oV  \W\t 
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respective  jiirisdictious,  as  fully  as  it  is  to  the  action  of  the  jadidal 
courts.    (Exigency  case,  3  Lawrence,  Compt.  Dec,  97.) 

Thus  the  Comptroller  now  in  office  is  embarrassed  with  and  conclud- 
ed by  the  judgment  of  a  predecessor.  A  judicial  court  is  not  so  embar- 
rassed or  concluded,  and  can  give  relief  without  reference  to  such  former 
judgment  or  ten  luljudicata.  The  Court  of  Claims  is  not  concluded  by 
any  such  res  adjiulicata  in  a  suit  brought  by  a  party  having  a  right  of 
action. 

(2)  The  Comptroller  had  jurisdiction. 

It  is  conceded,  that,  if  in  charging  the  State  of  Georgia  witli  the  sum 
stated  for  direct  tax,  the  First  ( -omptroller  act-ed  without  jurisdiction, 
his  action  is  void.     (Lessee  of  Walden  v.  (^raig's  Meirs  etal.,  14  Petera, 
154.)     But  wlint  is  jurisdiction,  as  applied  to  the  First  Comptrollerf 
The  term  jurisdiction  is  derived  from  the  Latin  Jum,  law,  dicere,  to  8i»ealt, 
and  a.s  apiilii'il  to  strictly  judicial  oilicers,  tlie  Supreme  Court  has  said, 
"juiisdiction  is  the  power  to  hear  and  determine  the  subject  matter  in 
controversy  between  parties  to  a  suit,  to  adjudicate  or  exercise  any  ju-  ^ .. 
dicial  power  over  them."    (State  of  lihode  Island  r.  State  of  Massachn*  ^ 
setts,  12  Pot<^rs,  717.)     'Jurisdiction  is  authority  to  hear  and  deter-  l 
mine."    (McNi  tt  r.  Turner,  10  AValL,  3GG.)     But  judicial  jurisdiction  ex-  | 
tends  further  tlian  to  exercise  authority  "  between  parties  to  a  suit.'  w 
Thus,  the  Supreme  Court  has  said,  as  to  proceedings  in  admiralty,  and  • 
as  applied  in  some  analogous  case^,  "the  only  question  of  jurisdiction  C 
is  the  ])ower  oi"  the  court  over  the  thing^  tlie  subject  matter  before  tkei^y    - 
without  regard  to  the  persons  who  may  have  an  interest  in  it ;  all  thetcorli 
arc  parties,"*    ((irigiion's  Lessee  i\  Astor,  2  How.,  33S;  Mohr  r.  Manierre,  «r" 
lUl.  U.  8.,  4iM.)     Strictly  judicial  authority  can  be  exercised  /u  personam  ^ 
only  by  the  actual  service  of  process  against  the  person  to  be  affected  ^_ 
bv  it,  but  it  mav  bti  exercised  in  rem  on  constructive  service,  when  the 
subject  matter  is  within  the  territorial  limits  and  control  of  the  coort. 
(Godfrey  r.  Terry,  97  TT.  S.,  175;  i^oswell's  Lessee  r.  Otis  et  a/., 9 How.,   _ 
330;  Kendall  i\  The  United  States,  12  Peters,  524;  Elerndon  r.  Ridg- 
way  et  al,  17  How.,  424;  Taylor  et  al.  r.  Carryl,  20  How.,  599;  Peal  r. 
Phipps  et  «/.,  .14  TIow.,  368;  Miller  i\  United  States,  1 1  Wall.,  208.)  The 
executive  jurisdiction  of  accounting  oilicers  of  the  United  States,  which 
is  /2?m,v/ judicial,  includes  the  authority  i;iven  by  law  "  to  settle  andei' 
just  ail  elaims  and  demands  tcha fever  by  the  United  States  or  against  tkeM, 
iuid  all  aeeoun*s  whatrrer  in  which  the  United  States  are  concerned,  either       . 
as  debtors  or  as  creditors.^    (Rev.  Stat.,  236,  269,  277.)     This  authority       ' 
exists  by  force  of  the  statute,  without  i)rocess  or  notice  to  any  partjin 
interest.     **  All  the  world  are  parties."    (llambleton  i\  Dempsey,  20  Ohio 
Ii.,  168 ;  Murray's  Lessee  v,  Iloboken  Land  &  Improvement  Co.,  ISHov.,       - 
280.) 

Jurisdiction  being  thus  defined,  it  is  clear,  that  the  First  Comptroller 
bns  authority  to  adjust  any  account  in  favor  of  the  United  States,  *nd      t 
against  any  corporate  Stv\te.    T\\\x»,  Uv^  U^\\a^  Statutes  provide—         ? 
'^  Seo.  236.  All  claims  and  OLeu\a\\d%  vi\i^'t^N ^t  \i^  X!w5.\i\i\MA^\atofc« 


Bight  to  Apply  Appropriationn  by  way  of  Set-Of-^Oeorgia  Cme,    'i(i'{ 

unst  them,  and  all  acooants  whatever  in  which  the  TTnitetl  StateAare 
koemed,  either  as  debtaru  or  aH  creditoru^  shall  l»e  settliHl  and  adjiiHtiHl 
the  Department  of  the  Treanury." 

Ind  see  sections  269,  273,  and  277. 

Che  question  whether  the  evidence  on  whirh  a  Coni|>tn>lh*r  acts  is  or  in 

)  snfficient  to  support  his  conchision,  is  wholly  ininiateriaK  so  far  as 

authority  to  decide  is  concerned.     Tiie  (lurstion  whether,  upon  th«* 

dence  before  him,  a  legal  liability  properly  aritten,  is  oriually  ininiiitorial, 

far  as  his  authority  to  decide  is  concerned,  for  he  is,  for  all  pnrpOM*sor 

jurisdiction  as  to  (1)  the  ttubject -matter  of  a  liahility,  and  (2)  the  tri- 

ice  to  create  if,  and  ('5)  the  party  to  he  charged  irith  it,  the  soh»  exclusive 

Ifje.     (Uev.  Stat.,  1!»1,  23«J,  2<»I>,  277.) 

[n  Miller  r.  United  States  (11  Wall.,  21»!»)  tlie  validity  or  certain  Jinli- 

1  proceeding's  in  a  trilninal  ot*  sjieciiil  statutory  and  limited  Jiirisdie- 

Q,  were  called  in  question,  because  it  did  not  a])pear  of  renu'd  that 

^  evidence  of  facts  existed  whicli  the  law  rr<|uired  to  justify  them. 

e  case  involved  the  validity  also  of  acts  of  exerutive  ollieers.     The 

art  said : 

'This  is  not  an  objection  to  the  jnrisdietiou  of  tJie  eourt.  We  have 
eady  shown  that  was  complete.  It  is  an  object  ion  to  the  regularity  of 
Keeding^  and  it  assumes  that  the  record  must  show  atlirmatively  there 
s  no  in'epfularity.  It  presumes,  thi'relnre,  ajjainst  the  re<'ord.  The 
aeral  rule,  however,  is  that  in  r<Miris  nf  reeord  all  things  are  pre- 
ned  to  have  been  i'i;;htly  done.  In  courts  <if  limitetl  Jurisdiction, 
leed,there  isa  prcsiiniption  a;r:iinst  jurisdiction, but  irheu  that  appcnrs 
y  are  entitled  to  the  name  prniinnptinuH  in  faror  of  their  action  as  *>ther 
\rt9  are.  The  district  ami  circuit  c(»urts  aiv  of  limited  Jurisdiction. 
t  thev  are  not  inferior  «'ourts,  and  thev  are  thei-elbre  entitled  to  the 
ue  ]»resumption  in  their  favor.  Tliose  ]iresum]»tions  are  that  the 
\rt^  having  jar  indict  itniy  and  hating  nit*  red  judgment^  did  everything  that 
n  necetotary  to  irarrant  its  entry  of  thr  jintfjmcnt,'*^ 

\.iid  in  The  l'hilade1])hia  and  Trenton  b'ailroad  ('om])any  r.  Stimpson 

Peters,  4."i8),  inv<ilvin;r  the  validity  of  a  patent,  .lustice  Story  said  : 

*It  is  a  presum])tiun  of  law  that  all  ])ublie  otiicers  perform  their  otli- 
1  duties  until  the  contrary  is  provctl.  Ami  where,  as  in  the  ])rescnr. 
»^',  an  act  is  to  bi.'  done,  or  patent  <;ranicd.  u|Min  evidence  and  jiroofs 
lie  laid  before  a  public  otlicer.  upon  which  he  is  to  decide,  the  fact 
it  he  has  done  tin*  act,  or  granted  the  patent,  is  prima  facie  evidence 
It  the  ])roofs  have  beeti  re;iularly  made,  ami  wt^n*  satisfactory.  •  •  • 
is  not,  then,  necessary  tbr  the  patent  to  <'ontain  any  recitals  that  the 
^requisites  to  the  ^rant  of  it  hav<*  been  duly  complied  with,  for  the 
c  make^^  the  presumptiini.'* 

[n  United  States  r.  \Vri;:ht(ll  Wall.,  tllS)  the  court  cites  with  ap- 
)val  the  language  of  Justice  Storv  in  Aih'U  /■.  Itlunt  {H  Storv.  (■.  (*., 
5}- 

*That  where  a  particular  authority  is  con  tided  to  a  ]iublie  otlicer  to 
exercised  by  him  in  his  dis(Tetioii  upon  an  examination  of  facts,  of 
ich  he  is  made  the  appropriat(\jud;^e,  his  dtnMsion  upon  the.so  facts  is. 
:lie  absence  of  any  controllitijr  provisions,  absolutely  cmicliisive  as  to 
'  existence  of  those  fHcta.'^^ 

^is  rale  baa  been  carried  so  far  that  it  has  been  held  tUal,  ^^  \?\vvn\ 
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tlie  law  entrusts  the  decisou  of  any  question  of  fact  to  a  designated  pul 
olHcer,  the  sufficiency  of  tlie  evidence  depends  upon  his  own  judgme 
and  cannot  he  reviewed  by  any  other  officer  or  tribunal."  ( Woolner's  ca 
13  Court  01.,  35.") ;  Kaufman's  case,  11  Court  CI.,  659;  s.  0.,  96  U. 
508 ;  Bank  of  Greencastle  case,  15  Court  CI,  225 ;  Heal  Estate  Savii 
Bank  case,  16  J(?.,  335;  s.  c,  104  D.  S.,  728 ;  Haycroft's  case,  10  Co 
CI.,  114;  S.  C,  22  Wall.,  81.) 

And  see  Grignon's  Lessee  r.  Astor  et  al,j  2  How.,  330 ;  Erwiu  r.  Low 
7  How.,  181. 

The  First  Comptroller  then  hiwl  jurisdiction  and  authority  to  cert 
a  balance  against  the  cerimrate  State  of  Georgia,  as  he  did  on  the  2£ 
of  ]\ray,  1868,  if  such  State  then  existed.  It  must  be  conclusively  p 
sinned  that  he  had  evidence  which  justified  his  judgment. 

(3)  It  is  urged  that  (a)  the  State  never  assumed  the  tax;  that  (b)  t 
act  of  August  5,  1861  (12  Stat.,  294),  was  repealed  by  the  act  of  Juoe 
1862  (12  Stat.,  422),  after  which  latter  date  the  State  had  no  lawful  rig 
to  assume  tlie  tax;  that  (e)  under  the  Constitution  a  State  could  not 
charged  with  any  ])ortion  of  the  tax ;  that  {d)  no  State  was  bj'  the  act 
August  5, 1861,  so  (charged;  that  (e)  inasmuch  as  Congress  <^ald  i 
charge  the  State  with  a  tax,  and  as  the  State  did  not  assume  it,  t 
Comptroller  could  not  charge  it  with  a  liability,  and  hence  his  action 
void.  These  propositions  have  been  argued  with  great  force  and  abili 
Some  of  them  might  have  weight  and  possibly  success,  if  no  decisi 
hJid  been  made  heretofore  by  the  Comptroller,  or  if  the  questions  w< 
in  a  shape  in  which  judicial  action  could  be  invoked  thereon.  T 
chief  propositions  above  stated  will  be  considered. 

a.  If  the  State  could  only  be  charged  in  case  it  had  by  law  assum 
the  tax,  and  if  that  question  could  now  be  considereil,  then  the  Con 
troller's  judgment  of  May  20, 1868,  might  be  regarded  at  least  as  im 
ular.  This  judgment  can  only  be  attacked,  so  far  as  this  question 
concerned,  by  assuming  that  the  First  Comptroller  must  noic  judieia 
Jcnow  or  ascertain  the  statutes  of  Georgia  on  this  subject,  (i^ailro 
Co.  r.  Bank  of  Ashland,  12  Wall.,  226;  Owings  v.  Hall,  9  Pet.,  02 
But  no  such  inquiry  can  now  be  made.  It  has  already  been  shown  tl 
no  inquiry  can  now  be  made  by  executive  officers,  a«  to  the  evidence 
which  the  judgment  of  the  Comptroller  was  rendered  May  20, 1868.  1 
bad  jurisdiction  of  the  subject-nmtter,  so  that  his  judgment,  even 
erroneous,  was  not  void.  And  it  will  be  hereafter  shown  that  the  juc 
ment  so  rendered  is  a  final  and  conclusive  >t«  adjudicata  so  far  as  exec 
tivc  officers  arc  concerned  upon  every  (luestion  of  law  and  fa(?t.  It  m 
be  said  that  the  (Comptroller  could  not  for  ajiy  purpose  charge  tlie  Sta 
with  a  corporate  liability  for  tlie  direct  tax,  because  the  statute  ma» 
su(;li  tax  a  charge  only  on  the  real  ])roperty  of  citizens.  But  if  tbe  Sta 
could  under  any  law  be  charged,  for  the  one  purpose  of  the  set-off  noK 
question,  the  judgment  of  the  Comptroller  in  1868  on  that  que^ition  ofU 
is  as  conclusive  now  as  it  \a  ou  wwy  i\vv^*sti(m  of  fact.  And  it  will 
shown  hereafter  that  a  question  of  \a\c  cj-VnUd  upoirv.\W\  >^u\vjt<it^l3LVtli 
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t  be  assumed  the  Comptroller  did  dcHiido,  ami  wliother  ho  dccidcMl 
rrectly  or  not  his  jiidi^mi^nt  on  it  is  roncLisive. 
Though  it  is  not  material  to  the  derision  now  to  he  made,  yet  it 
been  determined  that  the  aet  of  Au^^nst  r>,  1801,  was  not  repealed 
hat  of  June  7,  18CL»  (United  Stat«»s  r.  Taylor,  104  U.  S.,  21S).    And 
er  the  direct- tax  act,  any  iState  nniy  assume*  the  ])ayment  of  th«* 
ct  taxes  at  any  time  before  tinal  payment.     Tin*  art  of  August  «>, 
^  laid  an  annual  tax  of  *1MVMM>,(MM>  ^1l'  Stat.,  1*04,  see.  8),  l)ut  tlu* 
of  July  1,  18(52  (12  Stat..  4Sti,  s<m\  1111),  and  .hine  :S0, 18i»4  (V\  Stat., 
sec.  173),  limite<l  it  to  tlie  oiu*  first  annual  tax.     \o  limit  is  lixed  as 
le  time  within  which  this  tax  may  bL>  collected,  ami  hence  there  is 
[niit  to  the  time  in  which  any  State  may  assume  its  quota  of  the 
The  language  of  the  act  of  .Inly   K  ISOl*,  is  that  **aiiy  State 
'    •     may  lawfully  assume,  assess,  collect  and  pay  into  the  Troas- 
of  the  United  States  the  dire<*t  tax  or  itstjuota  thereof  imiK>sed  by 
act  upon  the  State    *     *     *     in  its  own  way  and  nninner  by  and 
►ugh  it;s  own  ofticers.     1 12. Stat.,  311,  sec.  53.)     Any  State  whicli 
kl  to  assume  the  tax,  and  to  give  noti(*e  within  tlie  time  prescribed 
•ein,  might  not  have  a  right  to  any  deiluction  therein  ])n)viiled,  but 
e  was  no  limit  upon  the  right  of  the  State  to  assume.    The  act  of 
e  7,  1S*>2(12  Stats.,  423,  sec.  4),  provith'd  a  mo<le  of  enforcing  the 
eetion  of  the  tax  by  charging  it  o\\  property,  but  this  did  not  repeal 
act  of  August  5,  lS(il,  or  deny  to  any  State  the  right  to  assnnn^  the 
ment  of  the  tax.     This  view  is  recognized  by  the  act  of  May  13, 
(12  Stat.,  384),  which  extends  to  each  State  the  privilege  of   ay- 
^l  any  future  time  its  quota  of  the  direct  tax  by  prem  ntinij  vUum^i 
'mst  the  United  States  for  rxpenses  incnrretl  by  surh  Sfatr^  as  the  act 
»•  ^*iu  aiding  to  suppress  the  present  insurrection.** 
The  question,  whether,  under  tlie  (Constitution,  a  State  ean  for  all 
Qoses  lie  charged  with  a  liabilitv  for  a  tax,  is  not  without  ditlicultv 
3  may  pi*esent  dittcrent  ]»hiises.     Congress  nniy  exercise  some  powers 
imeof  war  which  it  may  not  in  tinn*  (»f  ])eaee.     Kven  in  time  of  p(>ace. 
ongress  cannot  char;:e  a  State  with  a  liability  to  be  vnforved  by  any 
^Htireor  judicial  prm*€ftH  against  the  property  or  credits  of  the  St  site, 
it  may  .so  fiir  declare  a  State  indebtt'd  to  the  United  States,  us  tn 
lire  satisfaction  of  the  debt  by  trithholdiuy/mm  it  by  set  off]  an  in  thin 
\  money  admitted  to  be  due /rum  the  t'niUd  States  to  nueh  State,    This 
'j$  not  assume  that  a  State  may  be  rhiw^Qd  for  all  purpones  with  a  eor- 
"ate  liability  tor  the  direct  tax  but  only  for  one  purpose.    Uongiess 
I  undoubtedly  pre.strribe  the  terms  on  or  circumstances  under  which 
cill  jpay  debts  due  from  the  United  Stat* s  to  a  State,     And  the  ampK' 
iCus.*(ion  of  the  war  power  of  Uongress,  growing  out  of  the  late  civil 
I,  would  seem  to  show  that  Congress  can,  in  time  of  such  war,  charge  a 
rporate  State,  whi(*h  has  renounced  its  allegiance  to  thi'  Union,  with  a 
bility  to  aid  the  l.'nited  States  in  carrying  on  tin*  war,  and  may  eu 
w  it,  if  need  l>e,  by  the  .saJi*  nf  tlie  veal  and  personal  propevVy  oV  svwAv 
ate,  and  msiv  nttnch  it,^  stocks  ami  credits.     Thus,  it  \s  s>*,\h\  \)^'  V\\v: 
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Supreme  Court,  in  Miller  v.  United  States  (11  Wall.,  305),  that  "tbeCoi 
stitution  confers  upon  Congress  expressly  power  to  declare  war,  gnt 
letters  of  nianiiie  and  reprisal,  and  n)ake  rules  respecting  captures  o: 
land  and  water.  Upon  the  exercise  of  these  powers  no  restrietioM  ar 
imposed.  Of  course  the  jmwer  to  declare  war  involves  the  power  ti 
prosecute  it  hy  all  means  and  in  any  manner  in  which  war  may  be  legiti 
niatcly  prosecuted.  It,  tlierefore,  includes  the  right  to  seize  and  confix 
eate  all  property  of  an  enemy,  and  to  dispose  of  it  at  the  will  of  tht 
captor.  This  is  and  always  has  been  a  belligerent  right.''  There  an 
many  authorities  equally  conclusive. 

Congress  did  not,  by  the  direct-tax  acts,  seek  to  enforce  the  collet 
tion  of  tax  against  the  corporate  property  of  the  State,  but  the  iM)we 
to  do  so  in  time  of  war  seems  undoubted.  The  direct-tax  acts  were  wa 
measures,  and  the  validity  of  the  judgment  of  the  Comptroller  of  Ml 
29,  1868,  is  not  aifected  by  any  want  of  constitutional  power  in  Coi 
gress  to  charge  a  corporate  Stat^  with  a  liability  when  in  the  conditio 
Georgia  was  in,  in  1801  and  1802.  But  the  action  of  the  Comptrolk 
in  1808  is  only  involved  now  for  the  sole  purpose  of  set-off— not  for  an 
purpose  of  enforcing  the  collection  of  any  charge  against  a  corporal 
State. 

d.  The  question  whether  the  act  of  August  5,  1801,  chargeil  the  ooi 
ponite  State  of  Georgia  with  a  liability  for  direct  tax  is  not  now  materia 
because  the  First  Comptroller,  by  his  judgment  of  May  29, 1868,  decide 
that  the  corporate  State  was  liable  to  be  and  was  so  charged, /or  fl 
one  purpose  named j  and  his  decision  is  now  conclusive  on  all  executii 
officers.  This  will  be  fully  shown  hereaftor.  And  after  such  deeiaifl 
has  been  made,  as  the  Supreme  Court  has  declaimed,  "  it  is  no  longer 
case  between  the  correctness  of  one  officer's  judgment  and  that  of  h 
successor."  (United  States  v.  Bank  of  Metropolis,  15  Peters,  401.)  Ai 
the  court  says  that  after  such  judgment  "the  judicial  tribunals  of  tl 
country  must  be  resorted  to",  in  order  to  secure  relief  against  it.  Bi 
in  justice  to  the  Comptroller  who  rendered  the  judgment  of  May  2 
1808,  it  must  be  said,  that  it  is  by  no  means  clear  that  it  was  not  saD 
tioned  by  law,  so  far  .  s  to  justify  it  for  all  purposes  of  net-off  noic.  TW 
at  all  events,  was  a  question  of  law  which  he  was  authonzed  to  decidi 
The  act  of  August  5,  1801,  declares — 

"That  a  direct  tax  of  twenty  millions  of  dollars  is  hereby  anuaall 
laid  upon  the  United  St«ates,  and  the  same  shall  be  and  is  hereby  aff^ 
tioned  to  the  H^tatesj  respectivelv,  in  manner  following: 

<^To  the  State  of  Maine,  842o',82(i.     •     •     •     To  the  State  of  Georpi 

8r)84,;507.:53i "    •    •    •. 

Sec.  53.  "That  any  State     •     •     •     may  lawfully  assume,  assMi 

collect,  and  pay  into  the  Treasury  of  the  United  States  the  diret^t  ta: 

as  its  quota  tliereof,  imposed  by  Ihift  act  uroN  THK  State  in  its  own  w; 

and  manner." 

Section  53  of  the  act  of  August  5,  1801  (12  Stat.,  311),  provides: 

"TJiat  the  amount  of  direct  tax,  apportioned  to  any  <SVfrff,  Territoiy.w 

the  J^istrictof  Cohunbia,  «1ittU  be  (itt6(c  to  be  paid  and  satis fiedj  in  wholi 

or  in  i)art,  by  the  release  ot  a\\c\\  ^U\\.ib,'^vi\x\Xv^T>ii  ^  w  \iv%tnct,  dnly  ex 
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eeated,  to  the  United  States,  of  any  liquidatCMl  aiul  deteriiiined  claim  of 
mch  State,  Territory,  or  District,  of  e<iiuil  amount  a<;ainrtt  the  United 
itateB:  Provided j  That,  in  Ciise  of  hucIi  rolease,  such  State,  TiTritory, 
»r  District  shall  be  allowcul  the  Haine  ahateuicnt  of  thit  amount  of  hucIi 
ax  as  wonld  be  allowed  in  case  of  ]>aymeut  of  the  same  in  mone^'.*- 

The  act  of  May  13,  IMJ  (12  Stat.,  ;iS4),  copios  this  provision,  and  it 
onstraeB,  or  extends  it  to  other  claims. 

A  resolution  of  Cougntss  ^^to  provide  for  the  ascertainment  and  ap- 

K>rtionmeut  of  the  proper  quota  of  the  direct  tax  of  18G1,  to  the  Stat4* 

f  West  Virginia,  and  other  jinrposes,'' approved  Kebrnary  2"),  1807  (14 

(tat.,  508),  declares : 

'*  That  in  ascertaining  the  <|Uota  of  the  State  of  West  Virginia  of  the 
lirect  tax  im]K>sed  by  the  act  of  August  o,  1>S<)1,  the  Secretary  of  tkr 
rreasury  is  authorized  and  directed  to  charge  the  said  State  with  such  pro- 
lortiou  of  said  tax  apportioned  to  the  State  of  Virginia,  as  tlie  value  of 
he  real  estate  of  the  counties  now  com})osing  the  State  of  West  Vir- 
^ia,  including  Berkeley  and  Jetlerson,  l>ears  to  tlie  value  of  all  the 
real  estate  of  the  then  State  of  Virginia,  as  ascertained  by  the  assess- 
neat  for  State  taxation  of  the  real  estate  of  the  said  State  of  Virginia 
n  the  year  eighteen  huudi'ed  and  sixty,  giving  credit  to  the  State  of 
West  Virginia  for  nxich  part  of  itn  proportion  ho  ascertained  an  has  been 
already  paid.^ 

This  of  course  means  that  the  State  shall  he  ehai*;^^ed,  by  the  i)ropei 
leeoanting  officers,  according  to  the  priicti(*e  in  the  Treasury  Depart- 
nent  in  such  cases.  It  seems  to  recognize  the  autliority  to  charge  a 
»rporate  State  with  a  liability. 

The  act  of  July  17,  \mi  (VI  Stat.,  «00),  provides  ^-tliat  the  State  of 
VisMuri  shall  be  entitled  to  a  credit  against  the  direct  t(U'  apportioned  to 
nid  State  •  •  *  for  all  sums  of  money  (expended  by  said  State 
'  •  •  in  suppressing  insurrection  against  the  I'nited  States.*'  The 
)rovision  above  quoted  from  section  .>:$  of  the  act  of  August  5, 1801,  fur- 
lishes  a  si)ecial  and  spccilic  mode  by  which  ^^  any  liquidated  and  dt^ter- 
Dined claim  of  such  [any]  State  *  *  •  agiiinst  tlie  Tnited  States**  as 
iie  act  says,  ^^  shall  be  liable  to  be  paid"  when  thi*  (piota  of  direct 
uaes  apportioned  to  the  State  remains  unpaid.  Here  is  a  s]ierial  mode 
provided  for  paying  such  *^  liquidated  and  tletermiiied  claim.*'  It  was 
lesignetl  to  do  justice  to  each  State,  and  to  the  I'nited  States.  The 
citizens  of  Georgia  aie  inten^stcd  in  having  the  claim  of  (leorgia  now 
applied  as  payment  on  the  direct  tax  if  their  lands  may  yet  be  charged 
with  the  payment  of  direct  taxes.  And  there  is  much  reason  for  say- 
ing that  the  State  of  Georgia  is  confined  to  the  statutory  mode  of  re- 
dress. It  is  well  settled  that  where  a  right  is  created  by  a  statute^  and  a 
spedfiiC  modeof  relief  in  therein  given  to  accure  it,  the  parties  are  confined 
to  that  alone.  Thus,  it  is  said,  that  *' where  by  a  statute  •  •  •  a 
new  right  is  given,  and  a  speeitic  relief  given  for  the  violation  of  such 
right  the  •  •  •  remedy  is  confined  tn  that  given  by  the  statute. '^^  (Sedg- 
wick on  Statutes,  2d  e<l.,  70,  citing  City  of  lioston  r.  Shaw,  1  Met.,  VM): 
Crosby  r.  Bennett,  7  Met.,  17  :  Smith  r.  Lockwood,  \\\  Uavb./2VW\  \)v3lv\ 
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Icy  V.  May  hew,  3  Corns.,  9.  And  see  State  v.  Mario  w,  15  Ohio  St,  U 
Haycrafts,  10  Court  CI.,  114 ;  s.  c,  22  Wall.,  81 ;  State  ex  rel.  Comm 
sioners  of  Hainiltou  Co.,  20  Ohio  St.  E.,  3G9.)  The  priuciple  th 
stated  may  have  some  application  by  way  of  analogy  here.  And,  in  vi< 
of  all  the  circumstances,  it  may  reasonably  be  inferred  that  Congre 
intended,  that  when  the  United  States  is  indebted  to  a  State,  and  t 
quota  of  direct  tax  apportioned  to  such  State  has  not  been  paid,  sm 
quota  as  the  statute  says,  '*  shall  be  liable  to  be  paid  and  satisfied 
whole  or  in  part "  by  the  application  thereon  of  such  claim  of  tl 
State.  The  manifest  justice  of  such  a  construction,  in  reference  to coi 
ditions  which  existed  at  the  time  said  acts  were  passed,  is  an  elemei 
which  cannot  be  overlooked,  since  it  is  to  be  presumed  that  Congrei 
then  intended  to  secure  equal  and  exact  justice  among  all  the  Stato 
And  it  would  seem  that  the  idea  which  prevailed  in  Congress,  in  pam 
ing  th^e  acts^  was,  that  it  would  not  be  equal  justice  for  Congress,  t 
reward  any  States  for  refusing  to  assume  and  pay  its  just  quota  of  th 
tax,  by  paying  to  it  the  claims  it  might  present  against  the  Unitd 
States,  and,  at  the  same  time,  to  withhold  the  payment  of  such  claim 
from  States  which  had  by  law  assumed  the  payment  of  their  respectiv 
quotas  of  the  tax.  It  may  be  stated  also  that  sums  due  to  the  State 
of  Kansas,  Missouri,  West  Virginia,  and  other  States,  respectively,  hat 
been  withheld  and  applie<l  on  the  resi>ective  quotas  of  direct  tax  appoi 
tioned  to  said  States,  neither  one  of  which  assumed  such  quota.  Th 
Attorney-General  refused  to  aid  the  State  of  Kansas  in  obtaining  rdii 
aijainst  the  set-off  so  made.  Kansas  ca«e,2  Lawrence  Compt.  Dec.,32i 
As  to  Kansas  there  was  a  quasi  or  conditional  assumption  of  the  dirM 
tax  which  was  inoperative,  because  never  assented  to  by  Congreai 
There  are  reasons,  of  course,  existing  now  which  may  be  urged  againi 
any  further  collection  of  direct  taxes,  but  these  are  not  applicable  i 
construing  statutes  etiacted  before  such  reasons  existed.  Congress  cai 
change  these  laws,  but  executive  officers  cannot. 

(4)  If  there  was  on  the  29th  of  May,  1868,  no  such  corporate  State  a 
the  State  of  Georgia,  then  no  liability'  could  be  charged  against  it,  1 
liability  cannot  be  charged  against  a  nonentity.  This  is  clear.  Ba 
such  corporate  State  did  then  exist. 

The  decision  of  the  question,  whether  on  the  29th  of  May,  1868,  thep 

was  such  a  political  corporate  State  within  the  territorial  limits  o 

Georgia  as  could  be  charged  with  a  liability,  can  only  be  reached  by  J 

consideration  of  some  legal  principles  and  some  historical  facts. 

*'The  word  State  describes  sometimes,  a  peoi)le  or  community  of  in 
dividuals  united  more  or  less  closely  in  political  relations,  iuhabitini 
temporarily  or  permanently  the  same  country ;  often  it  denotes  onft 
the  country,  or  territorial  region,  inhabited  by  such  a  community ;  Ml 
unfrequently  it  is  applied  to  the  government  under  which  the  peopll 
live;  at  other  times  it  rei)resents  the  combined  idea  of  [K'ople,  teni 
torv,  and  government."  (Texas  r.  White,  7  Wall.,  700 ;  s.  c.,2o  TezM) 
465.) 
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1  not  be  doubted,  that  t ho  State  of  (roor^ia,  had  all  the  oleincMtts 
feet  State  in  our  system  of  govern  itioiit,  at  l«Mst  up  to  No  vein- 
L8G0,  when  its  le^ishitiiro  |mss<Ml  an  iu*t  appropriatiii;^  iiil,(MH),O0(> 
md  e<iuip  military  forces,  and  called  a  State  (^onveIltion,  which 
luary  17,  I8(>l,and  January  10  passt^l  an  onlinanre  of  secession, 
Miin^h  IH,  ratilied  the  Confeilerate  t^onstitntiiiii.  iMelMierson'H 
of  Rebellion,  .'i.)  It  has  been  said,  also,  thiH  '*tii(*  eiti/eiis  owe 
t  allegiance  to  the  Federal  (ic)verninent'\  and  that  "in  nr;;aniz* 
(rebellion,  they  have  acted  an  Station  elaimin^  to  lM;s'>\erei;;n 

]>er8ons  and  pi-operty  within  their  respective  limits."  (Prize 
\  Hlaek,  C73.)  The  actual  state  o\\fffitfran(  war  which  toUowinl, 
lared  ^^at  an  end'*  by  the  President's  pntelamatioii  of  A]»ril  .'>, 
This  found  in  full  operation  the  Stat*'  i;overnment  which  had  ex* 
ider  tbe  Confederate  constitution  during  the  war.  May  .'(,  Is^m, 
or  Joseph  E.Brown  issued  a  pr(»clainationcalIin;r  siiK'xtra  meet- 
he  legislature  for  May  L*2,  but  this  was  annulled.  May  14,  by  an 
r  Major-Cxeneral  (rilniore,  of  the  I'nion  army;  and  June  IT  the 
Dt  ap]K>iuted  James  Johnson  jmivisional  governor,  who  issued 
imatiou  July  13  lixin^  the  lirst  Wednesday  in  October  for  an 

for  delegates  to  a  State  convention  which  met  OctobiM*  2\  and 
>ber  30  repealed  the  ordinanci*  of  secession,  and  passed  an  or- 

dividiug  the  State  into  seven  con;;re8sional  districts,  and  on 
>er  4  declared  slavery  alM»lished.  Theronv(*ntion  adjourned  No 
8.  November  1.*)  an  ele(!tion  was  held  lor  State  otHcers  and  Kep- 
lives  in  Congress.  I)e(;einber  4,  the  legislature  met,  and  on  the 
y  ratified  the  anti-slavery  amendment  to  the(\)nstitntion.  (Mir- 
i'»  History  of  Ke45onstrnclion,  1*0.)  The  Ie;rislature  held  a  ses- 
18<)(>,  and  on  the  Dth  of  November,  acteil  on  the  \IV  Amend- 

the  Constitution.  (///.,  104.)  Duriiij:  all  this  titm*  a  complete 
jvennneut  was  in  operation  in  all  its  dejiartments — le;ris1;itive, 
^'e,  and  judicial. 

:5  this  condition  of  a tfairs  existed  the  reconstruction  acts  of  Con- 
•  March  2,  1807  (14  Stat.,  42S),  ami  July  10,  1S07  (15  Stat.,  14), 
i.S8ed.  The  formerof  these  in  a  jueamble  nM'iteil,  that  *'no  letjnl 
svernments  or  flY/r^Mrz/f  protection  for  life  or  property  now  exists 
tain  States  named,  including  (ieor;;ia.  These  acts  provided  a 
Treorgauizing  State  governments  by  the  aid  and  under  the  mili- 
[)ervision  of  the  United  States,  with  power  in  district  military 
iders,  to  su.spend  or  remove  from  (»nic<\  any  otlicer  or  person 

or  exercising  any  civil  or  military  otlice  or  duty,  under  any 
1  or  appointment  by  authority  t)f  the  pre-existing  State  govern- 
nd  gave  authority  to  such  commanders  to  detail  some  competent 
or  appoint  some  other  ]>erson  to  perform  the  sanu'  duties.  Au- 
wa8  given  to  make  a  registration  of  voters,  and  it  was  i>rovided 
len  the  people  of  any  State  had  formed  a  State  constitution  by  a 
:ion  of  delegates  duly  elected,  and  complied  with  otbeT  cow(Vv- 
!4d83 
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tiou8,  the  State  should  be  declarer!  entitled  to  repreHentatiou  iu  I 
branches  of  Coufrress. 

March  11,  18G7,  a  military  order  assigned  Geor^na  to  the  Thinl  ] 
tary  District,  under  the  command  of  General  George  H.  Thomas.  ( 
Pherson's  Hist.  Reconst.,  200.)  April  1, 1867,  a  military  onler  of  M« 
General  John  Pope  declared  that  •'  the  civil  officers  at  present  in  o] 
in  Georn^ia"  •  •  •  iri7/ reto'?i  </ieiVo^2oe«  until  the  expiration  of  tl 
terms  of  service,  unless  otherwise  directed  in  special  cases."  (W.,2 
May  21,  1^7,  the  State  was  divided  into  registration  districts.  ( 
319.)  October  29  to  November  2,  inclusive,  an  election  was  held 
dele«!:ates  to  a  Stat<>  convention.  The  result  was  declared  November 
and  the  convention  was  directed  to  meet  iu  Atlanta,  December  9. 
met  ac(»ordingly,  adoi)ted  a  new  State  constitution,  and  adjoun 
March  U,  1808.  {Id.,  319.)  This  constitution  was  ratified  by  avot4 
the  people  A])ril  2i»,  1808. 

The  act  of  Congress  of  June  25,  1868,  in  a  preamble,  declared  tl 
Georgia  hiul  adopted  a  constitution,  and  provided,  also,  that,  on  p 
scribed  conditions,  the  State  should  be  entitled  and  ailmitted  to  ref 
sentiition  in  Congress  as  a  Stat«  of  the  Union.  (Id,,  337.)  July 
1868.  military  government  ended  by  order  of  that  date.  (Jd.,  42 
During  all  the  period  from  the  end  of  flagrant  war  April  5,  1866, 
completed  reconstruction  July  28,  1868,  there  was  in  operation  a  a 
pleto  State  government.  The  Stat«  government,  which  existed  fr 
June  17,  1866,  to  the  military  order  of  April  1, 1867,  was  recognized 
legal  by  the  National  Executive  government  at  Washington  Ci 
though  it  was  declared  not  legal  by  Congress  by  act  of  March  2, 18 
PaschaPs  Annotated  Const.  (3d  ed.,)  p.  271,  note  21ic.  The  gove 
ment  iiiiuigurated  and  continued  under  the  act  of  March  2,  1867,  up 
the  ;u;t  of  Congress  of  December  22.  1869  (16  Stat.,  59),  was  regard 
by  Congress  as  legal,  though  again  reorganized  under  this  latter  % 
and  finally  restored  by  act  of  July  15, 1870  (16  Stat.,  363) ;  McPher» 
609,611.  During  the  period  of  Presidential  reconstruction  the  exe 
tive  action  was  based  on  the  idea  that  although  flagrant  war  li 
ceased,  yet  there  was  a  condition  or  state  of  war — non  flagrante  beUo,  < 
nomlinn  cessante  hello,  which  justified  the  intervention  of  the  Preside 
as  Commander-in-Chief  of  the  Army.  (Lawrence's  Law  of  Claims,  2( 
Mrs.  Alexander's  Cotton  case,  2  Wall.,  104;  Texas  v.  White,  7  Wa 
700.)  The  period  of  congressional  reconstruction  proceeded  on  the  sai 
idea,  and  on  that  of  the  exclusive  authority  of  Congress  clothed  by  t 
Constitution  with  the  i)()wer  and  charged  with  the  duty  to  ^^gnarant 
every  State  in  the  Union  a  republican  form  of  government."  (Com 
Art.  IV^  sec.  4;  Luther  r.  r>orden,  7  How.,  1;  Texas  r.  White,7  Wal 
700.)  It  is  entirely  immaterial  now  whether  the  President  or  Gougif 
was  right,  or  whether  both  were  wrong.  The  faet  remains,  that  aooi 
plete  government,  which  Congress  regarded  as  legal,  existed  iu  G« 
gid  on  the  29th  of  May,  IdGS,  when  it  was  charged  with  a  liability  I 
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direct  taxes.  If  it  was  qnani  military,  it  was,  iievortlu*l4\ss,  tin*  ;:overn- 
meiit  of  tin*  Stato,  and  tlu'  Suiuvine  <'ourt  has  sai<i  that  *'  the  Coiistltu- 
tion  itstflf  provides  for  inilitary  ;:ovi»riiHKMit  as  wrll  as  Un-  (tivil  «;ovt*ni- 
ment.^  {Kx  Parte  Milli;;aii,  i  Wall.,  VM.)  It  was  thi»  State  ^owriiineiit 
which,  on  the  :2l8t  of  July,  jSOS,  ratitied  the  \IV,  Ainendineiit  to  the 
Constitution  of  the  LTniti'd  Stares  (MrIMiers(»n*s  Hist.  K(M*onst.,4L'.S;  <;er- 
tificiite  of  Serretarv  Seward  July  iN),  isii^.  A/.,  :;7l»).  Tin*  validitv  of  the 
ratification,  andeonsequently  tIiep(iW4*rto  in:iki'  it,  havehren  retMijL^nized 
snd admitted  by  tlit*  letfi'^hitivf,  exenitive  :iiid  jiidirial  ilcpartiniMits  of 
the  National  and  State  ;:o\-rrniii(*nts. 

Under  the  same  State  ^^Dvenimeiit  laws  wen'  eiiaeted,  tax(*s  h^vied 
and  collected,  Stat<'  and  miiniripal  lliiiinrial  li;i1iiliti«'s  rrcattMl  and  as- 
nmed,  erim(*s  punished,  and  (*very  hvi^ishitivr,  oxenitivt*  and  judicial 
fanetion  of  a  perleet  (M»rporjitr  State  fully  t^xrnMsrd.  Manifestly  a  eor- 
porate  State  was  in  exist4'nr«*  (•a|>a1>1e  of  iN'in;^  (')iiir>;('d  with  a  pemniary 
liability.  Some  acts  of  the  illr>;al  dc/arto  State  ;r«>viM  iiments,  «*xistin|; 
daring  the  war,  have  alwiiys'lMHMi  re;;ard(Ml  as  valid,  as  those  atVeetini^ 
personal  relations,  and  ri<;hts  in  no  wiiy  eonneet(*d  with  i»r  in  aid  of  the 
qierations  of  the  <'nnfederate  State's.  (Texas  r.  While,  7  Wall.,  7iK).) 
The  Suj>re  uie  Con  It  has  said  *'that  the  governments  whieh  had  h«'en 
eetablisheil  (under  l^residential  rer.on.strueti«)n|,  and  had  been  in  aetual 
operation  under  executive  direction,  were  reeo;rnized  by  Con«;ress  (by 
act  of  March  L\  lSt»7J  as  provisional,  as  cxistin;r<  and  as  eapable  of  con- 
tinuance.'' (Texas  r,  Wliite,  7  Wall.,  I'M.)  And  sueh  State  has  been 
itco^iized  as  a  fierfect  (Mirporate  State  competent  to  maintain  a  suit  in 
the  courts  of  the  United  States.     (Iti.,  7:{2.) 

**The  laws  of  a  compiered  e.onntry  remain  in  tail  foree  as  far  as  they 
are  consistent  with  the  ^^overnment  of  the  eontpierors,  iind  a  fortiori 
miut  it  be  held  that  the  laws  (»f  a  State,  survive  a  p(*areable  change  of 
its  constitution.''    (Cass  r.  Dillon,  2  Ohio  St..  (ii)7.) 

When  Conjrii?ss,  by  the  act  of  Mareh  2,  l.St»7  (14  Stat.,  4JS),  expressly 
declared  that  the  State  pivernm«*nts  then  exist in;^^  in  eertain  States, 
including  Georfi:ia,  should '' be  deeuu'd  ])rovisional/*  this  made  tluMU 
legal.  The  •' reconstruction  acts"  reco^nizeil  the  State  ;;overnment*s 
tteated  nnder  executive  power  "as  provisional,  as  existin;;,  ami  as 
eapable  of  continuance."  (Texas  r.  White,  7  Wall..  7.il.)  The  Supreme 
Uoart  has  Siiid,  *Mt  rests  with  (Nmirress  to  di^idi*  wiml  ^^overnmeut  is 
the  established  one  in  a  State."  (Luther  r.  iiniijin.  7  Mow.,  tL».)  There 
is  no  valid  (»bjection  to  the  ehar;^e  a^rainst  the  State  of  (ieni-;:i;i,  based 
on  the  idea  that  "theiv  was  no  le;::al  Stati*  ;;overnNieni  in  (ieor;:ia.atid 
nocoriM)rate  State  when  the  Kirst  <'omptrolI«*r  eertilied  >;iid  liaLmrr  to 
bedae  by  the  State  of  (iei»r;iia."  Nor  is  the  olijiTtion  to  s:ii»l  (•ii;ir;;c 
tenable,  that  the  ("omptroller  ^ simply  us4'd  tjiis  Corm  of  statin;;  the 
aeoonnt  [ajjainst  the  State]  in  a  ;reo;xrap]iieal  scnsi*."  It  must  br  pre- 
nuned  he  intended  to  certify  a  balance  in  a  form  to  create  a  liability, 
It  leant  for  the  purpose  of  set-otl,  for  otherwj.sc  his  acl  wou\d  be  xweviw- 
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iiigl(».sa.  Tlie  i^eograpbical  State  could  not  be  diargtul  \»ith  »  liability. 
Tlie  Conii»troller  evidojitly  iutiMided  bis  cortilicato  of  indubtedneHH  to 
operate  against  the  corporate  JState  of  Georgia,  pretiisely  as  bis  HiiDilar 
certificates  operated  against  otlior  corjiorate  States.  He  thiiK  charged^ 
and  gave  subsecpient  creditn^  to  other  corporate  States.  Ilenee,  the 
action  of  the  First  Comptroller,  in  charging  (Jeorgia  as  a  ci>rporate 
State,  is  not  void  for  want  of  the  existence  of  such  State  as  a  party 
liable  to  be  charged. 

II.  The  action  of  the  Comptroller,  in  certifying  a  bulance  against  the 
State  of  (ieorgia,  is  conclusive  on  the  aceounting  officers  now.  The 
authorities  and  usage  settle  this  question. 

It  was  said  by  the  Supreme  Court  of  the  United  State.8  on  the  qne«- 
tion  as  to  whether  the  Postmaster  General  had  authonty  to  disalloir 
credits  in  favor  of  a  contractor,  which  ha<l  been  allowed  by  his  prede- 
cessor, that — 

"The  successor  of  Mr.  l^arry  had  the  s^me  power,  au<l  no  more,  tbui 
his  predecessor,  and  the  power  of  the  former  did  not  extend  to  there- 
call  of  credits  or  allowances  made  by  Mr.  Barry,  if  he  acted  within  tbe 
scope  of  official  authority  given  by  law  to  the  head  of  the  Department 
This  right  in  an  incumbent  of  reviewing  a  pnnlecessor's  decisions,  ex< 
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Tuis  ngnr  in  an  incumuenr  oi  reviewing  a  prcHiecessors  decisions,  w-  j 
tends  to  [1]  mist^ikes  in  matters  of  fact  arising  from  errors  in  calcula^  ^ 
tion,  and  [2]  to  cases  of  rejected  clainiHj  in  which  material  testimoDyil  m 
afterwards  discovered  and  produced.  But  if  a  credit  has  been  given, 
or  an  allowance  made,  as  these  were,  by  the  heatl  of  a  Department,  ow 
it  is  alleged  to  be  an  illegal  allowance,  the  judical  tribunaht  of  the  countrf 
must  be  resorted  to,  to  construe  the  law  under  which  the  allowance  wai 
made,  and  to  settle  the  rights  between  the  United  States  and  the  partfU 
whom  the  credit  was  ginen.  It  is  no  longer  a  case  between  the  correct- 
ness of  one  officer's  judgment  and  that  of  his  sucjcessor." 

(The  Uniti^d  States  r.  Bank  of  Metropolis,  15  Peters,  4(M>-I.) 
The  (».onclusive  effect  of  a  decision  of  the  Comptroller  is  i-ecogniifld 
in  Murray's  Lessee  r.  lloboken  Land  and  Improvement  Co,  (18  How., 
281),  in  which  the  court  says,  ^*The  sict  of  1820  (3  Stat.,  505)  uiakei 
•  •  •  provision  for  reversing  the  decision  of  the  accounting  officen 
of  the  Treasury.  But  until  reversed  it  i^  final  and  bindingJ*^  (Ridgwaj 
1?.  Ilays,  5  Cranch,  C.  C,  2.i;  Comegys  v.  Vasse,  1  Pet.,  193.) 

The  same  principle  haa  been  affirmed  by  successive  Attorneys-Gen- 
eral; by  Wirt,  October  20, 182:^  (1  Op.,  029) ;  Octol>er  1, 1825  (2  OPm  8); 
by  Berrien,  December  1,  1829  (2  Op.,  303) ;  by  Taney,  September  10^ 
1831  (2  Op.,  404) ;  by  Butler,  March  26,  18;W  (2  Op.,  C29) ;  by  Granilj, 
April  24,  1839  (3  Op.,  401);  by  Gilpin,  April  28,  1840  (3  Op.,  521);  hj 
Kelson,  October  18,  1844  (4  Op.,  341);  by  Toucey,  September  8, 1848(5 
Op.,  29) ;  by  Johnson,  June  27,  1849  (5  Op.,  122);  November  14,1811 
(5  Op.,  170) ;  by  Black,  June  4, 18r>7  (9  Op.,  34);  September  26, 1857  (I 
Op.,  100);  Miirch  17,  1859  (9  Op.,  300);  and  August  25,  1859  (9  Opb, 
387) ;  by  Bates,  April  25,  181)2  (10  Op.,  231) ;  May  19, 1862  (lOOp.,255); 
by  Stanbery,  January  27,  180S  (12  Op.,  355);  by  Hoar,  April  2d,  iM 
(13  Op.,  33) ;  May  5,  1810  {V6  Ov>.,  226) ;  and  by  Bristow,  Jane  20,  WH 
(13  Op.,  456;  26p.,n5-,  0  O^.^IiSi';,^^-,  YiO^.,^V 
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This  rale  bsi8  the  sauetiou  of  U8ai;e  in  the  Treasury  Deimrtiiient. 
(Wood'tf  cu«e,  I  Lawrence,  Coiiipt.  DK^,  IJiI  ed.,  !K^ ;  llrnidoirs  4*aH4%  fd,^ 
47;  PoIii!e  cane,  rd.,  70 ;  Viserscase, /rf.,  70;  Kansas  (!iisi%  2  f//.,  iM  4m1., 
30L;  Hobli^H  rase,  Td.jOihl;  Martin's  case,  /'/.,.'»:;■{;  Star  Koiito  i:ase, 
Ii,454.) 

It  is  recognized  in  the  Conit  of  Claims.  (Lavalftt«*\s  case,  1  Ct.  CI., 
147;  ChoriKMinin^r's  case,  3  7r/.,  140;  McKee's  rasr,  12  <M.  ('K.-VW:  Cor- 
§onr.  United  States,  17  Ot.  CL.  MS.) 

It  Heeniri  to  rest  tui  the  principle  that  wlinv  a  statuto  ^ives  an  ollicer 
uthority,  and  re(|nirc*s  him  to  exercise  his  Jnd;;rirrnt  and  disiTction,  the 
validity  of  Iiis  act  in  execution  of  his  powia*  cannot  In*  made  to  depend 
on  the  wisdom  or  skill  which  may  have  accomprinied  its  exercise,  and 
heD<« cannot  lw»  called  in  qni'stinn.  ( Kxi;Lrcnry  case, .'» IjawnMice,( 'ompt. 
Dec,f)7.andc}U4e8  therecited;  Ex  Vtirte  Kandolpli/J  nrock.,47:{;  O'Xealo 
V.  Thornton,  0  iJnuich,  .VJ ;  s.  r.,  I  C'r.,  V,  C,  L*i»l» :  Hank  Tiiited  States 
f.  MoHA.G  How.,  J{8;  SchelFs  cast*,  y>/)xf :  .loinison  r,  Tonsley,  l'{  Wall., 
73;  Steel  r.  Smcltin;:  Co.,  1(M>  C  S..  447.)  This  whoU*  subject  is  more 
folly  dinousKed  in  anotluT  case.  (KeesideV  Ap]ieal,  1  Lawi^Miee,  (*om|>t. 
Dec,  1(>8.) 

Since  the  act  of  March  :iO,  ISOS  (Kev.  Stat.,  1!M),  as  applied  to  the 
ease  now  under  consideration,  the  question  is  no  lon;;er  left  in  doubt. 
(Kansas  cH.se,  2  Lawrence,  <'ompt.  Dec,  *Jd  ed.,  .'M)!.) 

There  may  be  running  a<-('ounts.  itn  wliirh  payments  may  l»e  errone- 
oosly  made,  and  wliieh  an*  open  to  nnrection  on  final  settlemiMit.  (But- 
ler, Attorney  fieneral.  May  ;5.  1S;1(lM  Op.,  <r»tM:  lUack,  .lune  4,  IS57 
(90p.,34);  Bates,  Ai)ril  LV»,  lS<»L»:nM>p.,  !.*:;."»):  Williams.  .Inly  10,  1S74 
(140p.,  412);  Swift  Co.  r.  Cnited  States,  10.-»  V,  S.,  lilCi;  IIol)l)s' case, 
17  Ct.  CI..  UK);  Star  Uout**  ease,  '1  Lawrcnei',  rmnpt.  I>e<*.,  iM  ed.,  45.'>; 
fieeside^s  ApiM^ai.  4  Lawrence  Conipt.  l)i»e.,  lt»S :  Swit't  vN:  To.  r.  Cuited 
8tatej4,  l.S  Ct.  CI.,  12.)     But  n(»  surh  (|U<*sti«»n  arisrs  in  this  cas«*. 

III.  The  action  of  tin*  First  Com))trollrr  in  rrrtifyin.:;  a  balanee  ai^ainst 
the  State  of  Geor;ria,  cannot  now  be  reversetl  or  set  aside  for  error  of  law 
ovfact. 

There  are  (;ase8  in  whieh  sueli  aetion  may  be  op(>ned  up  and  reetni- 
iidere<l. 

1.  When  a  claim  is  rejected  by  tlit*  C<im|>trolier.  his  aetion  may  l>e 
opened  up  for  recon8ideration  by  order  of  the  Serreiary  of  the  Treasury. 
This  is  settled  V»y  lon^  usajte  in  the  Tn»asury  Department.  (Cnited 
Btatesr.  Hank  of  MetroiNilis,  15  Teters,  101 :  Wood's  ease,  1  Lawrence, 
Compt.  Dec.,  2d  ed.,  9;  Police  ease,  M,  70;  Ashton*s  case,  /#/.,  102; 
docker's  ca^^e,  /'/.,  208;  Kansas  ease,  2  LawriMice,  Ct»mi»t.  Dee.,  2d 
ed.,301,  'M\\ ;  IlobbVs  case,  Id.,  .>.Vi:  U«*ward  case.  Id.,  .VtO.)  The  act  of 
June  14,  1878  (20  Stat.,  I'iO.  sec.  L  last  proriKo),  n^Mi^ruizes  tliis  mode 
of  relief,  by  declaring;  th.it  it  shall  not  be  construeil  '-  to  authorize  the 
i^exami nation  anil  payment  of  any  claim  or  account  which  Uvih  V>evM\ 
o&oe  examined  and  r^ect/'d,  unless  reopened  in  uivordanvv  iritli  fxuting 
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lawJ"  The  statutory'  recognition  of  a  power  is  generally  equivalent  to 
a  grant  of  power.  (State  v.  Miller,  23  Wis.,  634 ;  Otto's  case,  3  LawreDoe, 
Conipt.  Dec,  303;  15  Op.  Att.-Gen.,  322;  Const.  United  States,  Art.  I, 
secO;  Story,  Const.,  1331  ;  Holclen  r.  Joy,  17  Wall.,  211.) 

2.  There  is  a  procieeding  in  the  nature  of  a  writ  of  error  coram  nobUi 
or  new  trial  in  <»u*tain  cases  under  section  191  of  the  Revised  Statutes 
be/ore  a  ir arrant  for  payment  is  signed.  ( Kansas  case,  2  Lawrence,  Compt 
Dec,  2d  ed.,  314.)  This  is  authorized  by  section  191  of  the  Revised 
Statutes,  wliich  provides  as  follows  : 

"Sec.  191.  The  halnnces  wliich  may  from  time  to  time  be  stated  bj 
the  Auditor  and  certified  to  the  heads  of  dep.artments  by  •  •  •  the 
Comptrollers  of  the  Treasury,  upon  the  settlement  of  public  accounts, 
shall  not  he  subject  to  he  chamj^'d  or  modified  by  the  heads  of  dtjHirtmentt^ 
but  shall  be  concJiisive  upon  the  executive  branch  of  the  governments  and 
be  subject  to  revision  only  by  (Jongress  or  the  proper  courts.  The  head  of  the 
projier  department,  before  signing  a  warrant  for  any  balance  certified  to 
him  by  a  Comptroller^  inay,  liowever,  submit  to  such  Comptroller  any 
faets  in  his  judgment  affecting  the  (correctness  of  such  balance,  but  the 
decision  of  the  Comptroller  thereon  shall  he  final  and  conclusive^  as  herein- 
before provided." 

The  authority  of  'Mhe  head  of  the  proper  dejmrtmenf  to  submit  to 
the  Comptroller  "anyfact^  in  his  judgment  aff(»cting  the  correctness 
of"  a  balance,  only  exists  in  those  cases,  respectively,  in  which  a  war- 
rant for  payment  (Rev.  Stat.,  248,  209,  395)  of  a  claim  allowed  in  favor 
of  a  claimant  against  the  Ignited  States  is  to  be  issued.  This  is  the 
necessary  etlect  of.  the  words  employed  in  section  191  of  the  Revised 
Statutes.  This  view  of  the  statute  is  sujjported  by  the  usages  applied 
to  other  statutes  in  some  respects  analogous.  (( Claims- Assignment  case, 
3  Lawrence,  Compt.  Dec,  29.) 

3.  In  the  case  of  the  United  States  r.  Hank  of  Metropolis  (15  Peters, 
401)  the  Supreme  Court  said,  "This  right  in  an  incumbent  of  review- 
ing a  pre<lecessor's  decisions  extends  [1]  to  mfstakes  in  matters  of  fact 
arising  trcmi  errors  in  cah'ulation,  and  [2]  (o  t;ases  of  rejected  claims  in 
which  material  testimony  is  afterwards  discovered  and  produced."    The 
court  does  not  refer  to  any  statute  authorizing  the  correction  of  errors 
in  calculation,  nor  declare  that  it  rests  on  usage^  nor  state  any  principU 
on  which  it  can  be  done.     On  i)rinciple  the  linal  decision  of  jin  account- 
ing oflicer  would  seem  to  be  as  conclusive  on  all  other  executive  ofticers 
as  the  tinal  Judgment  of  a  Judicial  court.     (Exigency  case,  3  Lawi-eDce, 
(Vmipt.  Dec,  97.)     The  comnnm-law  principle  on  which  the  tinality  restB 
is,  **  that  when  a  special  tribunal  is  erected  with  limited  power  and  a  par- 
ticular Jurisdictirm,  whenever  the  power  is  once  executed,  the  jurisdic- 
tion is  exhausted  and  at  an  <Mid  ;  that  the  person  thus  investe«l  v'lth 
power  is,  in  the  language  of  the  law,/M;jWwx  ojpcio."     [J-Jx  parte^  RiW- 
dolph,  2  Hryck.,  473.)     This  principle  has  been  nnule  absolute  by  a<le- 
i^iiTiitory  statute.     Act  March  30,  isr»8  (15  Slat.,  54) ;  Itev.  Stat.,  191. 

Hnt  it  niiiy  properly  W  s\\U\  t\v\\\,  ^'W\vi.,o\\  the  recjord  of  the  exei'U- 
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live  decision,  there  is  apparent  an  error  in  ealruhuion,  the  real  judgment 
is  that  which  follows  a  C4)rre<'t  compntation.  What  the  Supn'ine  ( \n\vX 
calls  a  ^^  reviewing^  in  such  case  would  .seem  to  1>e  only  a  ttniMtrurtion 
of  what  has  already  l)een  done  to  ascertain  its  iiieanin;^.  In  snrli  case 
%faUe  description  in  the  nn^onl  may  hv.  rrj(*cted,  if  t1it*re  1»(*  snfli«'i«Mit 
other  descriptive  matter  to  indicate  the  i-eal  purpose  inrendrd.  ( Falsi*- 
Description  caAe,  3  La wrenre,<^ompt .  Dee.,  2«J5;  rolbath'sfas**,y*/.,:iso.) 

4.  The  three  cases  mentioned  comprehend  all  in  which  a  balance*,  onc<i 
eertified  by  a  Comptndler,  nuiy  Ik)  opened  up  for  rtHronsidcratiiui  by  a 
Boecessor. 

In  the  Treasury  Department  practice  thciv  is  no  writ  of  error,  as  at 
eommon  law  in  judicial  pn>ceedin;;s,  nor  an^  there  any  equivalent  pn>- 
ttss  or  proceedings,  except  in  the  modes  and  cas«*s  stated. 

The  action  of  the  Comptroller  cannot  now  Im*  reversed  for  a  fly  error 
of  law  or  fact. 

IV.  The  certified  balance  of  May  2'J,  1S(>S,  h.is  not,  in  any  form,  been 
rendered  inoperative.  The  act  of  July  lis,  ls«»i»(ll  Stat.,  ;i;$l),  author- 
i»d  the  Secretary  of  the  Treasury  to  suspt»nd,  until  January  1,  ISIW,  the 
0Dlle<;tion  of  direct  taxes  in  States  previously  declared  in  iusurr«*ction. 
This  did  not  release  any  liability  for  direct  taxes,  even  for  the  period 
eovereil  by  it.  Its  oiN'ration  ex]iired  .lanuary  1,  l.s(»S.  Afti*r  this,  while 
the  direct-tax  acts  were  in  Utvv*',  and  tlie  authority  to  collect  taxes  in 
fall  operation,  the  First  Corupt roller,  cui  May  :.'*,»,  istis,  ecrtiticd  a  balance 
ssduethe  Tnited  States  Iroiu  the  State  nf<;e«»r;:iji.  Afler  this  the  act  of 
July  :i.*5,  \SM  (lij  Stat.,  JiMl].  further  suspended  tin-  collrctiiui  f»f  direct 
taxes  until  January  1,  \SiHK  While  thi*se  acts  suspiMHleil  the  cnllection 
of  taxes,  they  did  not  suMprnd  the  ritjht  nfsvt  off.  Ami  if  tlM*y  hatl  doue 
W,  they  are  now  obsolete,  and  there  is  no  statute  which  releases  the 
present  Comptroller  from  the  duty  of  iuakiu;,Mhc  si 't  oil.  Th«Mel'ore, 
the certi tied  balance,  of  May  L'D,  IsiiS,  rctuains  as  a  judgment  in  force 
infavor  of  the  li'nited  Statt»s  against  the  State  of  <'ieiir«::ia,  for  the  jiur- 
poHeofthe  setoff  now  iu  (picstiou. 

The  Second  ComptroIl«*r  will  lie  advised  ti>  certify  a  balant^c  4lu«*  to 
the  State  of  (jeor^ia,  and  to  state  that  it  is  "  to  hr  pttid  to  the  Tt*nsinvr 
*ftke  Unitfd  States^  to  hr  hi/ him  fii'positrd  tn  thf  rvrdit  of  the  Stntv  oj 
Otor^ia.  on  nccount  of  dirrrt  tarcM  rhartfnl  nnainst  the  State.*'  i  Kansas 
•Me,  2  Lawrence,  Conipt.  Dec,  iM  ed.,  iJl-'.V)  The  Secretaiy  o\'  the 
Ttwwury  will  be  advisiMl  to  ^jrant  a  warrant  to  be  issu«'d  acciiidin;x)y. 

Ifev.Stat., :i48.)     This  will  be  theoidy  wairaiit  which  is  •*  warranted  by 

hw.''    (Rov.  Stat.,  M*X) 
Treasury  Departmknt. 

Firat  Comptroller  h  (Hfivr,  May  1L\  iss;:. 
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NoTK  BY  First  Comptkollkk. 

For  iiiiich  valaablt;  inforiiintioQ  on  the  subject  of  direct  taxAs  see  Senate 

The  following  table  prewn 

Tabular  tttatemeni  of  the  direct  tax  under  act  of  August  5,  18(51,  relating  to  the  * 

paymente,  and  It 


*S  ®  fe  5^  ?^      I  I*»ym*nt»   08    credited    in    nd- 

b  ^'^  is  1^  Justments  by   the  acconotiD;; 


t: 


"*  ^  **  s      —  "  


Rtate»,Territi>ri*-H,&c.-^''|       cj ,  2  .  -^^^  ig5  -o^         S^^ 

^-•1     s^*^!        |S2        III        Ssl       1.9 


_uo      5^    •«  C3g7:  256         «ss        sr* 

£=2       «^«5S  ot3  ^fck  •2*1  l^-r 


I|<15      Isll  Sg'.S  Is?        I&5    '   lifl 


Alabama 55.  662  May  29.  1868    $529. 313  33 

ArkansaH 55, 627  May  29.  1868      261. 886  00 

California 55, 633  May  29.  1868      254, 638  67 


Do 10.813  Oct.  8.    1875    $.'47,445  41 $247,4454) 

Colorado 55,624  May  29,  1«08        22.905  83 

Do ..    34,  099  Apr.  27,  1883     1,61689 1.516  H! 

CoDuecticut 55,488  May  29,  1868      308,214  00 ' 

Do 10,725  Ang.  11. 1H74   261.981  90 $46, 232  10     3(»8,2140< 

Dakota  (a) 55,625  May  29,  1S6H         3.241  33 

Delaware 55, 490  May  29.  1 K88        74.C83  33 

Do(6) 10,8fil  Dec.  16,  1874   68,136  35 

Do 34,695  Apr.  25.  1883    2,ft15  67  c3.9U  31       74.683  X 

DiRtrict  of  Columbia . .  55.  636  May  29.  1808        49. 437  33 

Do 10, 71)9  Dec.  14,  1874 49,43733 4!>.  4:{7  32 

Ploriaa(d) 55,028  May  29.  1808        77,522  67 

Georgia((i) 55, 448  May  29,  1868      584,367  33 

lUinoiH 55.  r.C7   May  29,  1868  1, 146,  551  33    


Do 10,742  Anjr.l7,  1874 974,  568  63  171,982  70  1, 146,  .•» I  33 

ludiana 55,  506  May  29,  18G«      904, 875  3:1 ; 

Do 11.000  Dec.  15.  1874    760, 144  03  135,  Til  30     901,875  3:' 

Iowa 55,620  May  29,  1868      452,088  00 

Do I0.7r.4  Anj:.  17, 187»      384,274  80   67,813  20!     452,  088  0( 

Kansaa 55.  026  Mav  29.  1H68        71, 743  33 

Do  10,  804  Dec.  30,  1871    9.300  82 

Do 32.388  All j;  10,  1882    02,382  61 (tf)71.743  32 

Do(/) 32,908  AnfC.18,1882    

KentiU!ky 55,  562  Mav  20,  186s      713,  695  :« 


Do 10.798  Aujr.  15.  1874    606,64103107.054  30     713,695  33 

LouisianH  55,  565  May  29,  1808       385,  880  67    


Maino 55,484   May  29,  1868       420.  H26  00 


Do '10,  710  Mob.  31. 1874    357. 702  10   63, 123  90     420. 826  0« 

Maryland 56. 450,  May  29. 1868      436,82333 , 

Do 10,741   Aiiu.  15,1874 371,299  83   65,623  50     436,823  33 

MaHsachiiftOttft 155,452  May  20.  1868      824,58133 

I 

Dt» 10,  723  Aim.  11,  1874     700,  894  14  123, 687  19     824,  581  S3 

Mirbitfan ;55,rt34  May  29,1868       501,763  83 ; 

Do 10.772;  Aim.  17,  1874    426. 498  88   75,  264  50     501.76133 

a  Soe  act  of  February  25,  1863  :  Stat.,  vol.  12,  69J.  cbap.  59.    The  tox  to  b«  dedaotad  froa 
priatioa  for  1864. 
*Se«rtot  of  P'ebruary  21.  1868.  chvp.  9,  v.  M. 
c  Alloweil  by  coniproraiMe. 


Right  to  Apply 


ioHA  by  way  of  Set-  Off^Otorgia  Cane.    3TT 


Ho.  82,  Ut  iie&s.  47tfa  Cou((.,  ai]<l  S««iiatv  Kx.  Doc.  No.  f&>,  'id  hosh.  47tli  Cou^. 

tioik  rebitire  to  direct  tazet: 

rilirifi,  omI  DUhiet  of  C-clnmbia,  nkmrimg  the  qwtta  of  each,  the  amount  and  fnamner  •/ 
tf  the  flceomte  ifay  1, 18d:i. 
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a 

9 
OB 

^  e 
*  — 


•A  2 


0)  s  <> 

a 


52^ 


S 
& 

•c 


tea  A     • 

a  S 


i 
a 
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a 

•« 

^a 
sa 


•m  V 


1^ 

.a 


lrth»  b'gis-   Kot  iiUted. '  Feb.  3.  '62.      $83. 830  31   Oct.  8.   02 
htam. 

183. 606  lU  Frb.  26, '83 


By  cominl*- 
Hiniieni. 

By  romiDU* 
nionim. 


%Ae  I«cift.    Not  ftUted. ;  Not.  27,  '61 


irSttteoffi-    Jiui.  1,1. '62    J»n.  15. '02 
cen. 

l9rRtat4«offi-    d!n-.18.'81    iW.   ^  "«i 


Bf^ie'l^^    Jan.  81/62"    Feb.*  4. '(82 


281,98!  00    Jimi'28, '82 


4«.  in8  40  2d  qr..  18«8 

15.538  02  :ul(|r..  IKdh 

1.2X0  (Hj^thqr..  l-firt 

3.211  03  lHti|r..  IMKI 

430  10  3«1(|r..  1K74 
2.  l«m  4X  iHtqr.  iJ-TO 
O.K'rj  71  .Fulv«.  If 88 
42,  «M  82   Nov.  0.  M 


074.  588  83     (Vi  t    28.  '82 
OH.  7U1  80     \uti.  U. '02 

7on.  442  43     Nov.      1882 


liy  int.  r«T. 
collier  tor 


:W4. 274  80    J»n.   30,  '88 


tt.  38«)  82     Mrh.  20,  "70 
02,3x2  .51     (Kt.    31, '81 


ilrtkelf 
■tare. 


tkelf^to-    Dec.  23. '81    Jan.    1.'82 


808,841  03     Knh.  18. '87 


ato; 


thftlegU-    Jan.  2».  '62   Jan.  30.  '82 


\tbekffia-    Kot  repor-    I>oc.  26.'8l 

•tare.  ted. 

'i-- 371.290  83  June  30. '82 

^eloida-    Jan.  27/62    Jan.  27, '62  


357,  702  10     Mcli.    4,  '67 


thele|{ia.  •  Jan.  I0.*62  I  Feb.    3, '62 


700,804  14  Mar.   5. '88 
254, 4uO  50  Jano  7,  '87 

172,098  24'  June  28. '88 


Ity  t^nimia- 
Hionrm. 

Ily  I'ommla- 
nionera. 


Ity  oommia 
nionvra. 


^laaniBe  of  the  States  declare^l  In  innarrertion  collertionn  of  «lirt*ct  taxiw  were  maile  by  dire«tt-t*z. 
f^rtiikmara  andar  the  acta  of  ConsTrena.  but  the  HiimH  (*olli-ote<l  have  not  been  carried  on  the  booka 
tka  Tnaimry  Department  to  the  credit  of  the  SuUmi  reniNMsti  vely  ehareed  with  a  auota  o(  \V\a  Wi.. 
■  Kiniu  f  10.761.M  peraentace  alloireil. 
r  TanMi  relmVoned  ibr  tS  par  eeatam  of  her  dinet  tax  under  tpeolal  aoi  of   iLuvniat  V  \fM 
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First  CompiroUer^g  Office^  Treatwry  IkpartmemL 


Tabular  aiateineni  of  the  direct  tax  under  act  of  Augu9t  5,  1861,  reUMng  to  ike  Simtm.  Tm 

pafffuenttf  and  the  eoMdUiem  §i 


SI 


a 
o 


I  I 


s 


Sftateii.  Territories,  Sco,  *g 


■  o 


S  I 


d  « 


5  55 


«  S>d 


Payments  mi  credited  in  nd- 
Jaatmenta  by  the  Toonntiny 
officers. 


lot 

Hi 


9"*  a 


5 


3>i 


HinnesoU 55,61liHay  29,1868.  $108,5*24  00 

Do 11,013,  D<^.  15.1874    

Miasissippi 65,630  May  29,1868      413.084  67 


III 

O  B3  S 

i|! 


O  o  <B 

H 


$P2,245  40$16.278  60 


Missouri 55,635  Mav  29.1868      761,127  83 

Da(flr) 10.771   Aog.  17,1874  646,958  23114,169  10) 

Nebraska 55.609  Mav  29,1868       19.312  00 


Do.  (A) 34,700  Apr.  27,1883 

Nevada 55. 623'  May  29, 186K 


4.281  60 


$106. 524  00  Balaaeai. 
$411. 0M« 


761, 127  33  Balaneii. 


I 


4^28160    l^m• 


Do 10,773 

Do 34,701 

Kew  Hampshire 55, 485 


Oct  8, 1875 
Apr.  25. 1883 
May  29.1808 


4,592  67 

.!!  ^" .        4," 692*67  Biiiioii! 


218. 406  67; 


4,592  83 
84' 


Do ;10.711iMar.  31,1874 

Kew  Jersey 65. 4911  May  29, 1868 


450. 184  00 


185, 645  67:  32, 761  00     218. 406  67 


Do 10.739  Dec.  15,1874    1    382,614  83  67.519  17:    450,13400 

NewMexico(<) 65.612  May  29. 1868        62,648  00! 61ltt« 


New  York 55,489  Mav  20,1868  2.603.918  67: 

Do(*) 10,814  Feb.  29,1876   9,132,100  61319,815  09 

Do 18, 225  Nov.  20, 1870   !      81,280  25   70. 772  72  2, 608. 918  67 

North  Carolina 55, 446  May  29, 1808      576.194  67: 67«,lflW 

Ohio 55,563  May  29.1868  1.567.089  33 

Do 10,770  A  tiff.  17. 1874    1,332,025  93  236, 063  40  1,567.089  83  Balanoti. 

Oregon 5,^610  May  29. 180X        35. 140  07 : - 

T>o 34,697  Apr.  27, 18H3     .  1,89160... 1,891  60  188. 8(i  • 

Pennsylvania 55,487  May  29,1868  1.946,71ft  33 ^ 

Do 10. 740  Aug.  17,  1874 1,  654. 711  43  202.  007  90  1.  946.  719  33 

Rhode  Island 55,451  May  29. 1868      116. 903  67 


Do 10.724  Ans.  11,  1874 

Sonth  Carolina  (d) 55, 447  May  29,  1868     363, 570  67 

Tennessee 55,  564  May  29.  1868     609. 498  00 

Texas 5.'),  632  May  29.  1808     .355.106  67 

Utah 5,'),613  May  29.  1868       26.982  00 

Termont 55. 4.53  May  29,  1868     211, 068  00 

Do 10.712  Au;r.ll,l874 ' 

Virginia  (d)  (m)  55, 440  May  29,  1868     729. 071  02 


99,419  11    17,544  56     116,963  67  BalsMti. 
863.57IW 


9m,mt$ 

SSS^lMV 

S6,fla« 


179, 407  80  31, 660  20     211, 068  00  DsliaW* 
729,9nv 


Wa«hingt4)n  Ter 5,'>.  614   May  29.  1868 

Do 10,  865    Doc.  30, 1874 

West  Virginia 10.  872   J)^c.  14,  1874  ■ 


7. 755  33 


4.268  16 4.26816      ItfttT 

208. 479  65  f  i^'  ^  J  J  27, 172  72     208. 479  65  BslW**- 


Wisconsin  J55, 631   May  2tt.  1868      519, 688  67 

Do ;10.  817    Kel>.  29,  1876 


Do. 


262,309  65  89,846  43 


34i608   Apr.27'.1883   !!!!!!!!'.!!'.      166! 887  13...*. '468.543*11     JlM**    < 

i 

XStie  act  of  July  17,  1862.  ihap.  202.  p.  600.                                                                                 *    i^  ' 

See  act  of  Jul  v  1 ,  1862,  chap.  1 VA,  S^-sc.  "Aft.    T\icN  \5kx  \o  \*ft  ^cAnc^tM  from  the  *ppropri«tioa  m^  . 

•  See  act  of  July  1 .  1 862.  chap.  \\9,  soc.  V\H.    KvvTtkV'c\aX\cv\k«  \o\»  v«T^\ft^>Ea.^^T«MBt  ef  tM  "^  ^ 
k See  not  of  May  13.  1802.  cUap.  66,  p.  ^M. 


U  to  Affh  AfprapriaUam  by  way  of  SetOff-^Oearyta  Case.    370 


Ditirki  0/  C^hvmkim,  •h&wimf  the  quotm  of  each,  <A«  mw^omnt  amd  wumnmr  of 
Mmf  1,  lc»3.-<;ontinu6d. 


I 

Ok 

8 


A^^  I  mi  ^.^ 


s« 


2 
2 


J9  e 
II 

III 


lai 


1 


t 

9 

-a 

o 

s 
« 

i 


Cia.    Feb.    4.*a    Feb.    4,'tt   (I32.0M  00  Jiiii#a0,'62 


JI32.0AO  00  Jiiii#a0,'62   ) 
1, 450  00  Jaly     9'«2    >  $i,\  215 
13,580  17  Aug.  4/62    > 


a  XOT.  12. '« 


By  ooubI^ 


640,  Qft«  ss  fWp^  ao/e? 


iflCi»>   IToirapor-   Jan.    S,'< 
V4. 


4.502  38  Janf)18.'e4 


84  KoT.  18.*81 


ttlt-   Jii]iel3,'es  JnneM/tt 


fin-        Not  n^       Febi  7.  '62 
ported. 


lfi:i.<M5  67  Jan.    16.*64 


«3    Oct.    7. '65        382,613  M  D«o.  30. '67 


ffis.    Jan.2S,*62   Jan.  20. '62 


400,000  00  JiiDf*  es/ei*  ^ 


f   H7!».  (kW  22  2il  qr.,  1»67 

87.  I'M  72  3d  qr..  1H70 

543.  (HH  «•>  2il  qr.  lK71 

272.687  0-2  4thqr,lK72 

81.  230  2."»  2d  qr.  1H76 


fis-   Jan.  27, '62    Jan.  31. '62 


Hy  roinmU- 


766.  HW.  iM   I)*^.  'J4.  '64 
380.000  00  Jane  26, '6'.'       1H.M2H  90  Feb.  14. '67 


tia-    F«'b.lO, '62    Feb.  10. '62 


fin-  Jan.  mm.  '62  Jan.  29. 1862 


STiO.OOO  0OJiin(*i:i.lKirj    ].n04. 7n  43  May  2.   1H67 


9f».  410  11  Jan.  7.   lKfl7 


di»-  Jan.  17. 1862  Feb.  1.  IMB 
fia-  Nor.  16.  IMl  Dec.  9.  1H61 


By  Cnmmia- 

nionem. 
By  (romniia> 

Hinnera. 
By  Commla- 

filnneni. 


179.407  80MttV  2:i.  \AKi 


-|.  (     .1719  00   \.  I).  1W«      .. 

Jan.  25, 1862  Feb.  15,  IW  .         226  oo  A .  I).  IKflS     . 

I  12  TH)  A.  I>.  1H64{    ... 


By  Ciimiaia- 
nioncm. 


Kia- .  Febl.  1862  Feb.  1.  1862 


*27.328  1 8  Rm. F»-b.l'.*i.        153.  978  7.'  Jnne  26. 1K6H 

'***'"  (  219.742  06    1  Or.  1H70 

42.  .VT  49    1  Qr  1H73. 
10.317  rtl    4  Qr  1H7.V 


<      3H.  176  71 

4C 

►r  IHHl. 

5:i.  4(M  93 

1  < 

jr  I>V2. 

11.416  78 

3C 

Ir  1882. 

.'i3.537  IH 

4  V 

\t.  1KK2. 

■llow«d  bat  not  yet  corered  int4i  thf'  TreaAorr. 
tint  Baa  of  Fab.  3A  2M7,  ZHvMiag  the  QuoUi 
tei  by  y^  Commtmkmeni  la  two  ooantie^. 


aso 


First  OamptroUef^s  Officej  Treasury  Department. 


^o(e.— The  Act  of  Jaly  1,  1862,  Chap.  119  Seo.  38,  provides  that  the  sum  of 
direot-T-ax  laid  upon  the  Territory  of  Nebraska  shall  be  paid  and  satisfied 
dnctiu^  said  amouut  from  the  appropriation  for  legislative  expenses  of  sai 
ritory  for  186));  and  a  somewhat  similar  provision  was  made  in  Sec.  tl8  of  th 
Act  in  relation  to  the  payment  of  the  quota  of  direct-tax  charged  to  the  Terri 
New  Mexico. 

And  by  the  Act  of  Fcb'y  25th,  1883,  Ch.  59,  Stat.  Vol.  12  p.  693,  Congress 
priated  *'  For  compensjition  and  mileage  of  the  members  of  the  Lec^islative  Atis 
(of  Dakota)  $15,000:  Pronided,  That  the  sum  of  $3,24 1. 33^  di^^ct-tax   laid  u;; 
Territory  of  Dakota  be  paid  and  satisfied  by  deducting  said  a-nount  from  the 
priation  for  legislative  expensen  of  said  Territory  of  Dakota  for'*  the  fiscal  yea 

But,  notwithstanding  these  provisions  of  the  law,  it  now  appean  that  the  8 
sums  made  applicable  to  the  extinguishment  of  the  direot-tax  charged  to  said 
tories  weri^  never  deducted  from  the  Territorial  appropriations  as  contemplate 
of  course  never  applied  as  a  credit  against  said  direct-tax  quotas  which  still  i 
outstanding  and  unpaid. 

May  7th,  188:5.  WILLIAM  LAWRENCE 

Fir»t  Comptr 


The  following  is  published  for  information : 

Letter  of  the  Commissioner  of  Internal  Repenue  to  the  Secrelarn  of  ike  TDreaeuri/  rd 
Vmted  States  direct  taxes  in  live  different  States  and  Territories.     May  3,  1880. 
ington:     Government  Printing  Office.     1881. 

LRTTBR. 

TRBA8UKY  Department, 

Office  of  Internal  Revenui 
WashingUm^  May  3, 

Sir  :  A  resolution  of  the  House  of  Representatives  has  been  referred  by  yon 
offloe  for  report,  which  reads  as  follows,  viz  : 

;*  Resolved^  That  the  Secretary  of  the  Treasury  bo  requested  to  furnish  the  U 
Representatives  with  the  amount  assessed  upon  the  States  under  the  act  of  18 
its  supplement,  and  the  amount  collected  from  each,  and  what  action  has  been 
what  legislation,  if  any,  is  8nggeHt<*.d  to  collect  the  assessments  from  the  deli 
States." 

T  herewith  submit  a  statomeni  showing  the  amount  apportioned  to  each 
Territory,  and  the  District  of  Columbia  under  the  act  of  Congress  approvi^ 
5,  1861,  also  showing  the  amount  paid  and  unpaid  in  each,  the  amount  realize 
sales  of  lands  for  non-payment  of  the  direct  taxes  charged  against  them,  nn< 
act  of  Congress  approved  June  7,  18(J2,  and  from  resales  or  sales  of  lands  whic 
bid  in  by  the  tax -commissioners  and  the  titles  to  which  became  vest^  in  the 
States. 


SUte  or  Terri- 
tory. 


QnotA. 


!.*>  per  cent. 
dednctioD. 


Maine 

K.  Hainpshire.. 

Vermont 

lia8M>ichii8ett8.. 
Rhode  Inland... 
Connect  icat  — 

New  York 

New  Jcreey 

Pennsy  iTunia . . . 

Delaware 


Jfarv'land . 

Ohio 

fentaoky. 


$420. 
218, 
211, 
824, 
116. 
308. 
2,C03, 

1.040, 


826  00 
400  6(4 
068  00  , 
581  33i! 
0(0  66| 
214  00 
918  66f 
134  00 
710  33i 


74,  683  33J 


Anionnt  due 

after  dednot- 

Ing  15  per 

cent. 


$63, 123  90 
32,761  00! 
31. 600  20' 

123. 687  20 
17,  544  ^ 
46,232  10; 

390,  587  80| 
67.  520  101 

292,007  90' 


$357, 702  10 
185. 645  66}' 
179.407  80  ' 
700,894  13^: 
99. 419  11} 
261.981  00 
2. 213. 330  86} 
382,  613  00 


Total  paid. 


Amount 
unpaid. 


Rmdi 


1, 654, 711  43i;  1,  654, 711  43 
70, 332  83 


$367,702  10  : 

185,645  67    

179.407  80    

700,  BM  14  , 

09,419  11  , 

261,981  90 

2.213,830  86  ' 

382,614  83* I  *9locati 


43A,  823  33V\ 
1,567,089  33U 
713,(»&3H« 


$4,350 


«i,f»2a  S0\     ^\,^»*  W^^    «IV2fl9  88  I.. 

235, wa  4o\  v«3ii,va  «k\.  v,'KSi,«i& Nft v. 
i(n,o&*^\    «»,^v«i\    «»,wx^\ 


Sea  act 
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(SetM 


■ 

pkl  to  Afpljf  AppropriationM  by  way  of  Set-Off^-Georgia  Cane.    381 


TOTTi- 


k. . .. 


Ico. 
iODTy. 


■I 


nmbi*. 


I 


Qnota. 


■15  per  root 
dednction. 


1.875 
1, 148.  STil 


33| 


1135.731  31' 
171.  B82  7V 


781,127  83*      114, 109  10 


71,743 
501,763 
518,684 
452,088 
108,  KM 


331 
33i 
66} 
00  . 
00  ! 


75.264  50 
39.346  4;i 
67, 813  20> 
16,378  60 


A  mount  line 

ftfbfr<fc<!iict- 

Idh  lA  p«T 

tTMDt 


1709. 144  V^ 
074. 5Ch  6:»I 


Total  paid. 


870!),  144  03 
!)74. 5G8  6:i 


Amount 
Qupaid. 


KemArka. 


646. 958  'jn^       646. 958  '^ 


436.  41M  83^ 

4f¥),  342  43| 

884.274  80 

92, 245  40 


19. 312  00 


254.538 
83,140 


w| 


0.360  K2 

426. 498  Kl 

272.  6:>7  <W 

"**4.274  8) 

92, 245  40 


247. 445  41 


62.648  00 


96,062 
7.755 
4.502 

23,005 

3,341 
48.437 


00 


4. 268  16 
4,592  33 


I62.3K2  51 
207.68.1  36  . 

19. 312  00 

7,093  26 
35,140  66| 

62,648  UO 

26,062  00 
3,4«7  17 
34 
22.905  Xil 

8.241  33i 


! 


S4>l'  iMrt  of  COB- 
iirrm*  approved 
July  17.  1862. 


206.479  65  ; 


27, 172  721      181. 306  93 


49,437  33 
153, 978  75 


15,054,517  3112,130,534  50:12,301.013  00    12,451.437  26   455,228  471. 


entity  not  of  Cob. 
<  (CTMii  appmred 
(  Julyl.  1863. 


i  Rre  act  of  (]!oa- 
^  irrrM  approved 
i  July  1.  1863. 


8ei*  act  of  Con- 
grvM  approved 
Keb.  35.  18CS. 
H«e  art  of  Cob. 
r*  Hii  approved 
nly  1,  1864. 
8e<»  act  of  Cob* 
gTfmm  approved 
Feb.  2^  1867. 


S 


5 


ere  were  special  provisionR  of  law  ;rov(*rninK  ^be  pror^MMlin^H  in  the  rlrveu 
imctionary  StAtM^n,  requiring  ditTt^rant  hoaflin^a  in  a  talMilato<l  iitat««m«nt,  I 
ft  separate  table  for  thoHo  StateH : 


Qnota.        Tbz  collected. 


Tax  nncK)!- 
lect<>d. 


Prooeedii 

fh>ni  nalen 

for  noii-p.iy- 

DM-nt  of 

taxi-H,  iU' 

rluiiins 

amonntHliif! 

In  cxceaa  of 

taxen. 


Pnnhaae-    Balancn  of 
nnnev  re-     pror«*e<la 
funoed.     from  aalea. 


i  8937.550  m{ 

W.  Tirginla      2V8. 479  65 


1 

! 


iBce 720,071  oif 

roliBB 576.194  661 

n»llnA 36:1.570  601 

,  77.522  661 

52!>.  313  .Vi 

pi I  413.0R4  66f 

i. :*"».»iH6  661 

j  3r>5. 106  66} 

a !  660. 49H  tiO 

I. '  2B1.88000 


8442.571  64 

.T77.  4.VJ  W 

210.  7KJ  31 

H2.  4'.»7  47 

6. 40r)  28 


60.  5M  S5 
314.  .'Mhi  K) 
1M».  Kll  M 

3yi.r»:M  57 
154.  lirO  2H 


8286. 
UH. 
l.V.', 
W\. 

71. 
.V.»fl. 
3i:{. 

71. 
174 
21-7. 
107. 


490  37  >  8113.655  57     876,781  68     837.073  89 

742  06" 

This.-.'   28,232  29 28,232  29 

o;io  WJ  

(•27  3M         56, 909  23  •     16. 520  37       40, 478  88 


(| 


.'Wmi  12 

:»»-.'.  Ki 

2n:>  in 

!<6:)  4:i 

6H6  72 


123.  (Wr  00 
56.865  00 


47.  ^•40  35 
40. 483  45 


7.^  M7  65 
16.021  .V 


al :4, 945. 501  66i     2,220.307  03     2,725,104  611     370,049  09     1H1,7(»4  85     197,344  24 


t«s,  by  acts  approved  July  1,  IHTt'J,  and  tVbruary  'JT),  1^63,  provided  that  the 
s  apportioned  to  the  then  Territories  of  NebrnHka,  New  Mexico,  and  Dakota, 
>e  deducted  from  appropriationH  niado  by  Con^n'MH  for  H|H*<Mricd  expenses  of 
Titories,  bat  through  some  inadvertouce  thos^.'  Territories  w(>re  not  credited 
eir  respective  quotas. 

ppropriatioDS  from  which  the  quotas  of  Nebraska  and  New  Mexico  were  to  be 
d  were  not  all  nsed ;  sufficient  portloaa  thenH>f  M*eni  t-o  have  boetk  uiiW«ed\A 
;lie  BXDoanU  mpportioued  to  each,  bat  have  bo<'n  carried  to  the  auTp\\\a  ttiii^« 
le^miion  by  CoDgreaa  to  make  them  available. 


382  First  Comptroller's  Office^  Treasurn  DepartmmU. 

The  appropriation  from  which  the  qaota  of  Dakota  was  to  have  been  dedneto 
pears  to  have  been  nsed,  without  crediting  that  Territory  with  any  part  of  its  qi 
80  that  the  entire  amount  apportioned  to  the  three  TenitoiioH  named  oonti 
charged  to  theui. 

The  amount  remaining  unpaid,  as  represeut-ed  upon  the  first  table,  is.. .     $456, 2i 
The  amount  remaining  uncollected  in  the  eleven  late  insurrectionary 

States  is 2,725,l( 


Total  balance  uncollected  in  all  the  States  and  Territories 3, 180,3! 

Under  the  provisions  of  the  act  of  Congress  approved  June  7,  1862,  and  the  se* 
amendments  thereto,  the  lands  in  the  eleven  late  insurrectionary  States  werecha 
with  the  direct  tax  apportioned  to  each  of  said  States,  under  the  act  of  August  S, 
and  tax-commissioners  were  appointed  in  each  of  those  States  to  assess  and  to  cc 
said  tax. 

The  tax-commissioners  sold  lands  for  non-payment  of  direct  taxes  in  the  Stat 
Virginia,  South  Carolina,  Florida,  Tennessee,  and  Arkansas,  and  they  struck  oflf  < 
a  quantity  of  lands  in  each  of  those  States,  except  Arkansas,  for  the  United  St 
In  South  Carolina,  after  the  lands  had  been  so  struck  off,  and  the  title  had  be 
vested  in  the  United  States,  the  tax-commissioners  subdivide<l  and  sold  some  o: 
plantations,  and  some  of  the  lot-s  in  the  town  of  Beaufort. 

The  following  statement  will  exhibit  an  approximate  amount  of  porGhase-m 

refunded,  taxes,  &c.,  charged  against  the  lands  sold  on  which  the  parchase-m 

has  not  been  refunded,  and  the  surplus  proceeds  from  sales,  Slc.: 

In  Virginia  the  proceeds  from  sales  are  reported  as $113, 855  57 

The  amount  received  on  aec^onnt  of  redemption  is  report-ed 

as .* 528  35 

$114,31 

Purchase-money  refunded  by  the  tax-commissioners 4, 484  37 

Purchase-money  refunded  under  the  act  of  May  9,  1872 72,297  31 

Tax,  &c.,  on  the  lands  sold,  and  on  which  the  purchase- 
money  has  not  been  returned 620  00 

77.31 


Balance  surplus  proceeds  from  sales  in  Virginia 37, 0( 

In  South  Carolina  the  proceeds  from  sale^  for  non-payment  of  United 

States  direct  taxes  are  reported  as. $28, 25 

The  taxes,  penalties,  &c.,  charged  against  the  lands  so  sold  are  reported 

as 3,4< 

Balance  of  proceeds  from  the  original  sales 24,7.' 


The  lands  bid  in  by  the  commissioners  for  the  United  States  were  struck 

off  at  sums  agj^regating $77, 5A 

The  taxes,  &c.,  charged  against  the  lands  which  were  bid  in  are 16,96 

Difference  between  the  amount  at  which  the  lands  were  bid  in  and  the 
taxes,  &('..,  charged  against  the  same 60,53 

Most  of  the  lauds  and  lots  of  land  in  South  Carolina  have  been  resold,  and  the 
cei'tls  thereof  are  reported  as  follows: 

From  Army  and  Navy  sales  by  the  tax-commissioners $137,01 

From  Army  and  Navy  sales  by  the  successor  t«  the  commissioners,  (de- 
ferred payments) 7,44 

From  head  of  family,  sales  by  the  tax-commissioners 31,83 

Head  of  family,  sales  by  the  successor  to  the  tax-commissioners 1,51 

Proceeds  for  school-fund,  under  the  President's  instructions  of  September 
16,186;^ «.W 
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Keoda  for  lehool-fiind,  ander  act  of  CongraM  appro v«h1  July  16,  ItfGU. .  |56, 5ir>  35 

leaada  from  Mies  to  <' loyal  citizeiut'' 41,768  00 

Meeds  ttom  iialeii  under  the  a4'.t  of  Jun<*  h.  Itf7'2 12, 761  17 

Total  procetNlii  under  theM«  beadiugH :U5, 677  86 

4  to  this  the  pruceedx  fnuii  the  original  mileH 28,2Jtf  29 

Total  received  aa  pntceedH  fmui  huU^h  uml  ruHalMi 343, 910  15 

dnet  the  taxes,  A.C.,  chargcMl  ugaiuMtth<*  JamU  mild  at  fifNt  aiid«i'r<iiid 

ales 20,466  62 


Total  diffen*nce  In'tweeu  the  proceetltt  from  uli  Halen  aud  the  taxeH, 

Ac :W,i,4i:i  53 

e  expenses  of  the  tax-coniiuiHsionerH  m'en*  about   l.'iO,  OIK)  00 

Balance  of  pnKreedM 173. 443  53 


niere  are  Hixteen  **  Hchool-faruut '*  in  South  Curolina  Htill  owntMl  by  tht*  United 

itss  and  rente«l  fn>oi  year  to  year  by  th<*  collector  of  internal  ruvenm*.     These 

KMd'farmn  are  landn  which  wrre  bid  in  by  th^  tAX-<;ouinii(»8iou('rH  fur  lht«  United 

lies,  and  were  excepted  from  the  Halen  made  nudrr  the  act  of  June  H,  1^72.     Kach 

Mwl-farm  contiiiu»  about  UiO  acres. 

fhe  rentals  from  them  all  average  but  little  over  tivu  hundred  dollars  per  annum. 

tliese rentals  are  invested  in  Uuiteil  States  bonds,  and  the  iuter«Mt  thereof  is  used 

'the  support  of  public  schools  under  the  provisions  of  un  :ict  of  < J ougress approved 

uth  3, 1873. 

rhe  amount  which  has  accumulated  us  a  sirhool-fuud  under  thu  several  direct-tax 

li,  and  which  has  been  invested  in  United  States  bonds,  the  interest  of  which  is  for 

I  benefit  of  ]>ublic  schools  in  the  p.'irislieh  (if  Saint  lielena  and  Saint  Luke,  South 

oolina,  is  $o6,020  37. 

Florida  the  approximate  amount  left  as  proceeds  fi-om  sules,  after  de- 

loctingthe  amount  of  purchase- money  refunded,  as  shown  by  the  fore- 

loing  table,  is $40,478  86 

w.approzimati*  amount  of  taxes,  penalties.  d;c.,  charged  against  the 

Isads  sold  to  individuals  aud  not  re<leemed,  is 5,  UOU  00 

Mlneting  these  taxes,  dec,  from  the  balance  of  proceeds  from  sales  leaves 

I  nrplus  of  proceeds  from  sales  of :{o,  478  86 

le  expenses  of  the  Florida  board  of  tax-commissioners  an«  re]>ort4'd  by 

■id  boanl  as    47,1)25  00 


Being  an  excess  of  ex]M3Uses  over  sui-]>lus  of 12, 446  14 


Tennessee  the  balance  of  prt»eeedh  from  sales,  after  <lt>ducting  the  pur- 

disse-money  refunded  under  the  ori^^inal  art  on  account  of  n-demptions, 

fts.,  andthe  purchase-money  n^fuuded  under  the  act  of  May  0,  1872.  as 

indicateil  by  the  table,  is $7:>,537  r>5 

It  proceeds  from  sales  under  the  act  of  J  uno  H,  1><72,  are 6, 5:U)  25 

b  amount  received  from  redemptors  uikIit  t)ir  original  art H,  73;!  50 

b  amount  received  as  taxes,  dec,  on  ucronnt  of  evictions  under  the  oi't 

oCMajQ,  1872.  is 1.074  80 

Total I»l,s7r>  20 

kiaiDoant  of  taxes  charge<l  against  the  lands  sold  to  individuals 12,  2(i'.)  45 

Total  balance  of  procetnls  from  nales  in  Tennessee 70, 6(i5  75 

M  expenses  of  the  Tennessee  Ixtanl  of  tax-commiHsiimers  are  n^ported  as 

iboot 4^,0v\0  W^ 
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In  ArkansaH  the  balance  of  proceeds  from  sales,  after  deducting  the 
amount  of  purchase-money  refunded  under  the  original  act  on  accoant 
of  redemptions  and  the  amount  refunded  under  the  act  of  May  9,  1872, 
was,  as  shown  by  the  foregoing  table $16, 

The  taxes,  penalties,  interest,  and  costs  charged  against  the  lands  sold 
amount  to 1/ 


Balance  of  proceeds  from  sales  in  Arkansas 14, 


From  these  statements  it  will  be  observed  that  the  surplus  proceeds  from 
after  deductin^c  purchase-money  refnnded  and  the  titxes,  ds^o.,  chargeable,  are 
lows: 

In  Virginia $37, 

In  South  Carolina,  not  including  the  second  sales IM, 

In  Florida 35, 

In  Tennessee 79, 

In  Arkansas 14, 


Total : 191, 

The  proceeds  in  South  Carolina  under  headings  of  resales 315, 

Total  surplus,  including  second  sales  in  South  Carolina 506, 


The  sales  in  Virginia  occuri-ed  only  in  the  counties  of  Alexandria,  Acooma 
Vorthampton. 

The  sales  in  South  Carolina  occurred  only  in  the  parishes  of  Saint  Helena  anc 
Luke,  upon  the  Sea  Islands. 

The  sales  in  Florida  occurred  only  at  Saint  Augustine  and  Femandina. 

The  sales  in  Tennessee  occurred  only  at  Memphis. 

The  sales  in  Arkansas  occurred  only  at  Little  Rock. 

The  records  indicate  that  the  direct-tax  commissioners  made  assessments  in 
one-half  of  the  counties  in  the  eleven  late  insurrectionary  States,  and  that  the} 
eollections  in  each  of  those  States  except  Alabama. 

The  tax-commissioners  were  engaged  in  making  assessments  and  collections  ii 
States  until  Congress,  by  an  act  approved  July  '28, 1866,  authorized  a  suspension 
ther  collections  in  the  eleven  States  referred  to  until  January  1,  1868,  and  by 
Congress,  approved  July  23,  1868,  the  suspension  was  further  continued  until 
ary  1,  1869,  since  which  date  collections  have  not  been  resumed,  nor  has  Co 
taken  any  action  further  suspending  the  same.  Congress  did,  however,  provi 
an  act  approved  March  26,  1867,  sections,  *Hhat  the  Secretary  of  the  Treai 
hereby  authorized  and  required  to  discontinne  the  employment  of  any  officer  < 
son  employed  under  the  acts  for  the  collection  of  dii*ect  taxes  in  insurrectional 
tricts  within  the  United  States,  whenever,  in  his  judgment,  their  service  is  no] 
needed;  and  he  is  hereby  authorized  to  devolve  upon  any  officer  or  officers  of 
nal  rcveuue  in  said  districts  any  portion  of  the  duties  imposed  by  said  acts,  whi 
perform  Huch  duties  without  additional  compensation.'' 

In  regard  to  the  other  States  which  had  not  assumed  the  payment  of  the  dire< 
Congress  provided,  by  an  act  approved  June  30,  1864,  section  47,  as  follows:  * 
the  officers  who  may  be  appointed  under  this  act,  except  within  those  districts  i 
any  State  or  Territory  which  have  been,  or  may  be,  otherwise  especially  provid 
by  law,  shall  be,  and  hereby  are,  authorized,  in  all  cases  where  the  payment  oi 
tax  shall  not  have  been  assumed  by  the  State,  to  ])erform  all  the  duties  relatin| 
regarding  the  assessment  and  collection  of  any  direct  tax  imposed  or  which  n 
imposed  by  law." 

The  services  of  the  direct-tax  commissioners  and  their  employ^  in  the  ele? 
•nrrectionary  States  wers  discontinued,  and  the  duties  neeessaiy  to  be  pezfc 
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ing  eharge  of  laadt  whieh  had  been  acquired  bj  the  United  States  oader 
ax  Iftviy  4te.,  hare  been  deToWed  upon  offieen  of  internal  revenue, 
aie  the  duties  of  making  the  aeaeesment  and  eol lection  of  the  direct  tax 
led  npon  olBeen  of  internal  revenue,  and  a  special  act  of  Congrest»  ap* 
nutfj  SI,  1868,  was  passed  in  regard  to  that  State. 
Is  the  only  State  in  which  officers  of  internal  revenue  made  asMssmsnta 
MIS  of  the  direct  tax  imposed  by  act  of  Congress  approved  August !»,  1861. 
f  August  6,  IMl,  provides  for  an  sssssi  direct  tax  of  |aiO,0UO,0UO,  and  ap- 
hesame  to  the  different  States,  Territories,  and  the  District  of  Columbia, 
is  section  53,  provides  that  any  State,  Territory,  or  District  may  assume 
quota,  in  ita  own  way,  by  and  through  iU  own  officers;  and  that  if  any 
itory,  or  the  District  of  Columbia  shall  give  notice,  by  the  governor  or 
r  officer  thereof,  to  the  Secretary  of  the  Treasury  of  the  United  States,  on 
le  second  Tuesday  of  Febmary  next  thereafter,  of  its  intention  to  assume 
'  to  asssM,  collect,  and  pay  into  the  Treasury  of  the  United  States  the  di« 
posed  by  this  act,  said  State,  Territory,  or  Dintrict  shall  be  entitled  to  a 
if  fiHeen  per  oentum  on  such  portion  of  its  quota  as  shall  have  been  actn* 
ito  the  Treasury  of  the  United  States  on  or  before  the  last  day  of  June  in 
which  such  payment  relates,  and  of  ten  per  centum  on  such  part  or  parta 
as  shall  have  been  actually  paid  into  the  Treasury  of  the  United  States 
« the  last  day  of  Septamber  in  the  year  to  which  such  payment  relates. 
Bction  also  provides  that  the  amount  apportioned  to  any  State,  Territory, 
riet  of  Columbia  may  be  paid  in  whole  or  in  part  by  the  release  of  such 
itory,  or  District  to  the  United  States  of  "  any  liquidated  and  determined 
eh  State,  Territory,  or  District  of  equal  amount  against  the  United  States,*' 
such  release  the  same  abatement  shall  be  allowed  as  would  l>e  allowed  in 
ment  of  the  direct  tax  m  money. 

[uent  act,  approved  May  i:t,  IfOS,  exten<lH  the  provisions  of  section  53, 
Ted  to,  to  war  claims  which  may  1»e  prcHented  on  or  before  the  30th  of 

S  of  the  act  of  August  5,  lb61,  provides  for  the  collection  of  the  direct  tax, 
(tato  or  Territory  is  in  actual  rebellion,  drc,  an  soon  as  the  authority  of 
States  therein  is  re-establinhod. 

he  States,  and  the  District  of  Columbia,  except  the  eleven  insurrectionary 
imed  and  paid  the  amounts  apportioned  to  them.  Tlie  act  of  August  5, 
ded  for  an  sssssltax  of  twenty  million  dollars  (|20,000»000),  but  Congress, 
proved  July  1, 1863,  and  June  30,  1H^,  limited  it  to  one  levy,  or  one  year's 

fc  approved  June  7,  1862,  Congress  provide«l  for  the  collection  of  the  direct 

loned  to  the  insurrectionary  Ststen  by  and  through  (Tnited  States  direct- 

laioners. 

1  and  9  of  that  act  provide  that  the  direct  tax  shall  lie  charged  against 

rary  parcel  of  land  in  those  States  ^  not  exempt  by  the  laws  of  the  State  or 

ed  States),  and  that  said  tax,  togf*ther  with  a  |M*nalty  of  fifty  i>er  centum, 

le  a  lien  thereon,  without  any  ether  or  further  proceeding  whatever. 

<  provides  that  the  owners  of  the  lands  may  have  sixty  days  ttom  the  date 

is  tax  within  which  to  pay  the  sauie. 

I  provides  that  the  title  to  each  and  every  parcel  of  laud  upon  which  said 

been  paid,  as  above  provided,  shall  tliereuiN>n  l>ecome  forfeited  to  the  United 

[,  upon  sale  thereof,  shall  become  veHtod  in  the  United  Statrs  or  in  the  pur- 

iueh  sale,  in  fee  simple,  free  and  diM^hargetl  from  all  prior  lieuH,  encum- 

ght,  title,  and  claim  whatsfN^ver. 

eommissioners  established  their  f>fliceH  in  the  ditlen*ut  foiintieit  in  each  of 

States  mentioned  as  far  as  prartioable.  fixed  the  amount  of  tax  charged 

ih  tract  or  lot  of  land,  gave  public  notice  of  the  t»ame,  and  of  the  time  and 

D  S3 
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place  for  receiving  it.  Many  of  the  land  owners  came  forward  and  paid  the  tax  and 
penalty  charged  against  their  lands,  and  many  did  not ;  and  the  tax,  penalty,  Ac, 
still  continue  charged  against  the  lands  on  which  they  have  not  been  paid. 

When  the  tax  commissioners  discontinned  their  work,  the  assessment  books  and 
papers  were  turned  over  to  this  office,  and  are  now  on  file  in  this  Department. 

These  books  and  papers  indicate  upon  what  particular  tracts  and  lots  of  land  Uw 
taxes  have  been  paid,  and  what  lands  and  lots  were  sold,  which  were  redeemed  after 
sale,  &c. 

Attention  is  called  to  the  fact  that  the  sales  of  lands  and  lots  of  land  occurred,  u 
above  stated,  in  only  the  counties  of  Alexandria,  Acoomao,  and  Northampton,  in  Vir- 
ginia; the  Sea  Islands,  in  South  Carolina;  Saint  Augustine  and  Femandina,  Floridi; 
at  Memphis,  in  Tennessee;  and  at  Little  Bock,  Arkansas;  and  that  in  most,  if  not  is 
every  case,  the  amount  bid  by  the  purchasers  and  received  by  the  oommissionsis  was 
in  excess  of  the  taxes,  &c.,  due  on  the  several  tracts  of  land  sold,  and  the  total  pnk 
eeeds  of  the  sales,  less  the  amount  expended  by  the  commissioners  under  seotion  6^ 
act  of  Congress  approved  March  3,  1865,  were  deposited  by  the  oommissionen  snA 
-eovered  into  the  United  States  Treasury. 

The  act  of  June  7, 1862,  amended  by  acts  of  Congress  approved  February  6, 18(0^ 
and  March  3,  1865,  contains  provisions  for  redemption  of  the  lands  sold,  and  for  tto    ■ 
return  of  the  purchase-money  to  the  purchasers.    Some  of  the  original  ownen  i»* 
deemed  their  lands,  but  a  larger  number  did  not  redeem. 

The  time  for  redemption  expired,  and  a  larger  part  of  the  lands  which  had  been  «M  '■ 
under  the  direct-tax  laws  to  individuals,  or  struck  off  for  the  United  States,  wen  Mk  ^ 
unredeemed.  = 

Considerable  litigation  followed  regarding  the  titles  acquired  under  the  Uoitsi  ] 
States  direct-tax  laws.  The  lands  which  had  been  acquired  by  the  United  States  nol  ^ 
being  very  strictly  guarded,  except  in  South  Carolina,  were  taken  possession  dhf^i 
persons  claiming  original  rights. 

Congress,  by  an  act  approved  May  9, 1872,  provided  for  the  relief  of  direct-tax  pW' 
chasers  who  should  be  evicted  and  tamed  out  of  possession  of  the  lands  purchased  by 
them  by  the  judgment  of  any  United  States  court;  and  by  an  act  approved  June  fl^ 
1872,  provided  again  for  the  redemption  of  the  lands  which  had  been  acquired,  sad 
were  still  owned  by  the  United  States,  excepting  therefrom  ''school  farms,"  national 
cemeteries,  light-house  sites,  and  military  and  naval  reservations. 

The  provisions  under  this  act  for  redemptions  wore  continued  from  time  to  time  by 
Congress  until  February  1,  1877.  The  time  expired,  and  the  lands  which  had  bsM 
redeemed  under  the  act  of  June  8, 1872,  in  South  Carolina  and  Tennessee,  were  adver* 
tised  for  sale  by  this  Department,  and  were  sold  at  public  sale,  leaving  such  as  wci* 
situated  in  Virginia  and  Florida  unsold,  and  still  owned  by  the  United  States. 

I  respectfully  recommend  that  the  lands  owned  by  the  United  States  in  Viigiai* 
and  Florida,  which  come  within  the  provisions  of  the  act  of  June  8, 1872,  amended  by 
acts  of  February  8, 1875,  and  August  14, 1876,  be  advertised  and  sold  at  public  aoetioa* 

I  would  also  suggest  that  a  recommendation  be  made  to  Congress  to  provide  for  te  , 
redemption  of  the  "school  farms''  in  South  Carolina,  and  for  the  sale  of  the  samel*  ^ 
case  of  failure  to  redeem. 

Under  the  provisions  of  the  acts  of  Congress,  approved  June  7,  18G2,  as  anModa^ 
and  May  9,  1872,  nearly  one-half  of  the  original  purchase-money  has  already  bM* 
returned  to  the  purchasers,  and  this  office  is  advised  that  suits  are  still  pending  is 
courts  which  involve  the  tax  titles,  and  the  result  of  which  may  necessitate  the  reton 
of  more  of  the  purchase-money  to  the  purchasers.  ^ 

In  regard  to  the  $191,298.20  surplus  money  received  at  the  sales  for  taxes,  I  wool' 
say  that,  in  my  opinion,  there  is  no  reason  in  law  or  justice  why  it  should  not  bt 
returned  to  the  original  owners  of  the  property,  from  the  sale  of  which  it  was  reoeif*^ 

I  recommend  that  such  an  act  be  passed. 

This  office  has  heretofore  uniformly  held  that  there  was  no  law  under  which  ff^ 
Burplaa  could  be  refunded  after  it  was  paid  into  the  Treasury. 
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In  regard  to  the $315,877. H6  received  on  the  resale  of  lands  in  South  Carolina  afler 
ley  had  been  stricken  off  to  the  United  States  for  the  taxes,  I  would  say  that,  under 
le  law,  the  property  Tested  in  the  United  States  upon  the  sale,  and  therefore  the 
riginal  owners  have  no  legal  claim  to  any  8nr[>liis  or  profit  that  might  arise  niK>ii  the 
Male.  The  payment  of  this  money  would  be  a  mere  gratuity,  founded  upon  the 
qaities  of  the  case. 

If  a  law  for  the  payment  of  such  surplus  should  be  passed,  in  my  opinion  provision 
honld  be  made  to  deduct  from  the  amounts  paid  the  expenses  of  each  sale,  to  be 
ixed  by  determining  the  percentage  of  expenses  of  the  whole  amounts  realized  from 
neh  resales. 

The  payment  of  the  surplus  from  such  resales  would  be  difticult,  as  the  plantations 
wwn  surveyed  after  they  were  stricken  off  to  the  Uiiit<Ml  Staten,  and  resold  in  sciuarea 
tiQuMit  regard  to  the  original  boundary  Huoh,  so  that  the  proceeds  of  a  single  sale  or 
ifiaie  might  be  from  lands  belonging  originally  to  different  plantations  and  different 


Again,  part  of  the  proceeds  from  the  resales  was  from  persons  who  purohased  under 
tti^Army  and  Navy"  provision,  paid  one-feurth  down,  theu  abandoned  the  sale, 
ad  never  paid  the  balance. 

If  Congress  should  determine  to  pay  to  the  original  owners  or  their  legal  represent- 
iHfes  any  surplus  money  arising  from  the  original  sales  or  the  resales,  the  provision  for 
Mh  a  purpose  should  be  drawn  so  as  to  guard  the  Government  against  any  liability 
tipay  the  porchase  money,  in  any  event,  back  to  the  purchasers,  and  at  the  same 
tine  guard  the  purchaser  against  any  injustice  to  him. 

la  regard  to  the  collection  of  the  unpaid  portion  of  the  direct  tax,  I  respectfully 
Mjggest  that  exacting  a  direct  tax  from  one  land-owner,  and  permitting  the  tax  upon 
tfceland  adjoining  to  remain  unpaid,  is  not  equitable,  nor  in  compii«ince  with  the  re- 
quirements of  the  law.  I  would  therefore  roHpectfully  recommend  that  measures  be 
liken,  as  soon  as  practicable,  to  collect  the  balance  of  that  tax,  in  compliance  with 
oiiting  provisions  of  law,  unless  Congress  desires  a  further  suspension  or  different 
■ftiiods  than  are  already  provided. 

Hie  work  in  the  eleven  States  where  the  tax  has  been  levied  upon  the  lands,  and 
•iDeeted  from  nearly  one-half  of  the  land-owners,  may  be  commence<l  where  the  tax- 
ooomilssioners  left  it,  and  be  prosecuted  by  internal-revenue  officers,  under  the  pro- 
vincMis  of  law  already  referred  to  in  this  letter,  and  the  balance  due  from  the  othec 
fliitesand  Territories  may  also  be  collected  under  existing  pn)visi(ms  of  law. 

As  to  the  expenses  necessar>'  to  be  incurred  iu  making  those  collections,  I  am  of  the 
ipinion  that  the  collections  may  be  completed  for  about  3^  per  centum  of  the  entire 
anoont  to  be  collected,  or,  in  round  numbers.  $112,000,  which  it  will  be  necessary  for 
Cosgress  to  provide  for. 

Tlte  sooner  the  work  is  commenced,  especially  in  those  States  where  this  tax  has 
tseome  a  lien  upon  the  lands  against  which  it  is  charged,  the  fewer  will  be  the  com- 
iBestions  encountered. 

I  would  also  suggest  that  authority  be  asked  fh>m  Congress  to  credit  Nebraska  and 
I^ Mexico  with  their  quotas  of  the  direct  tax,  as  contemplated  by  the  act  of  Con- 
imiapproTed  July  1,  1862,  sections  38  and  118,  and  to  which  reference  has  already 
W  made  in  this  report. 
Bespectfolly, 

GREEN  B.  KAUM, 

Commi$$ioHer. 

Hon.  John  Shkrjcajc, 

Seereiarjf  of  the  JVea$ury,  Wathington^  D,  C. 
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IN  THE  MATTER  OF  THE  JURISDICTION  OF  THE   PROPER  ACCOUNTING 
OFFICERS  OF  THE  TREASURY  DEPARTMENT  IN   THE  SETIXEMENT  OF 
THE  ACCOUNTS  OF  THE  DISBURSEMENTS  MADE  BY  THE  COMMISSION. 
ERS   OF  THE    DISTRICT   OF  COLUMBIA  OF  APPROPRIATIONS  FOR  EX- 
PENSES  OF  THE  DISTRICT.— DISTRICT  COMMISSIONERS'  CASE. 


1.  The  CoiniiiicisiouerH  of  the  District  of  Columbia  are  *'  diabaraing  officers,  so  fau*  aI 

least  as  that,  imder  the  law,  they  control,  and  are  therefore  responsible  for  tiM 
expenditure  "  they  make. 

2.  The  act  of  June  11,  1878  (20  Stat.,  102,  see.  4),  requires  the  accounts  of  said  Com- 

missioners of  disbursements  of  appropriations  for  expenses  of  the  District  to  be  - 
settled  and  adjusted  by  the  accounting  officers  of  the  Treasury  Department 

3.  The  direction  that  the  accounts  of  said  Commissioners  ''shall  be  settled  and  a^jiutel  ^ 

by  the  accounting  officers"  of  the  United  States,  necessarily  implies  that  the  ae(-  ^ 
tlement  and  adjustment  shall  be  in  accordance  with  the  laws,  *  •  «  ref-  ^ 
ulations,  and  usages  by  which  these  officers  are  governed  and  guided,  so  far  as  tbt  ^ 
same  maybe  applicable  to  the  case  thus  brought  under  their  jurisdiction,  andii  ;1 
the  absence  of  suitable  existing  provisions,  these  officers  should  make  and  enfores  ^ 
such,  as  should  be  reasonable  and  necessary.  ^ 

4.  Sections  3623  and  3G78  of  the  Revised  Statutes  merely  express  the  proper  and  neo-  ^ 

essary  obligations  of  every  officer  disbursing  public  money,  under  and  in  accord- 
ance with  a  legislcitive  appropriation — obligations  which  the  courts  would  enforce  " 
on  occasion  even  in  the  absence  of  such  enactments.    They  are  m^mifestly  applt-    - 
cable  to  the  accounts  of  the  CommiHsiouers  of  the  District  of  Columbia.  ^ 

5.  Each  civil  commissioner  of  the  District  is  required  by  statute  to  give  bond  for  the  " 

faithful  discharge  of  his  duty.  A  failure  to  account  for  money,  chargeable  toa  = 
Commissioner  as  disbursing  officer,  would  be  a  breach  of  the  condition  of  hisbondi'  -'{ 
and  render  hira  liable  to  a  suit  thereon  by  the  obligee,  in  the  usual  mode  of  pre-  ■ 
cedure  upon  such  a  cause  of  action. 

6.  The  requirement  of  the  First  Comptroller  that  the  accounts  of  the  Commienoneii 

shall  be  settled  and  adjusted  at  each  change  in  the  membership  of  the  Boeiiy  . 
relates  to  matters  of  administrative  detail  within  the  lawful  jurisdiction  of  Ike 
accounting  officers. 

7.  Section  3620  of  the  Revised  Statutes,  as  amended  by  the  act  of  February  27, 1877    . 

(19  Stat.,  249),  requires  each  disbursing  officer  having  public  money  intnutedle 
him  for  disbursement,  to  deposit  the  same  with  the  Treasurer,  or  some  one  of  th^ 
assistant  treasurers  of  the  United  States,  and  draw  for  the  same  only  in  £iTereC-j 
the  persons  to  whom  payment  is  made.     The  Secretary  of  the  Treasury  maj  ^ 
certain  cases  authorize  deposits  elsewhere. 

Department  of  elusxiCE, 

Wa^hington^  June  29, 188J. 
To  the  President  : 

Sir:  I  have  the  honor  to  acknowledge  the  receipt  of  a  coiuinonifi^|^ 
tion  addressed  to  you  by  S.  L.  Phelps,  Josiah  Dent,  and  William  J« 
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Twining  (by  John  A.  Baker,  his  administrator),  late  Commissioners  of 
the  District  of  Columbia,  appealing  to  you  for  protection  from  the  effects 
of  alleged  misconstruction  of  laws  of  Congress  by  the  First  Comptroller 
of  the  Treasury  on  certain  stated  points,  and  as  to  which  you  require 
my  advice  and  opinion. 

On  my  representation  to  the  petitioners  that  a  more  Hpeciflc  state- 
ment of  the  official  action  of  the  First  (Comptroller  was  desirable,  this 
communication  was  supplemented  by  another,  to  which  were  annexed 
three  letters,  a^ldressed  by  the  First  Comptroller  to  ex-C<»mmissioner 
Phelps,  dated  respectively  February  20.  February  28,  and  March  6, 
1883,  extracts  from  which  were  ([uoted,  as  is  uiiderstoo<l,  in  order  to 
point  out  the  particular  miscouHtruction  of  the  laws  by  the  First  Comp- 
troller, of  which  the  |)etitionerrt  complain :  also  a  letter  dated  December 
19,1879,  addressed  on  1>elialf  of  the  Board  by  its  preHi<lent,  J.  Dent,  to 
First  Comptroller  A.  G.  Porter,  in  answer  to  a  communi(;ation  from  him 
as  to  its  duties,  and  setting  forth  its  views  of  the  matter  in  controversy, 
and  a  letter  ildUtd  April  9,  1883,  of  the  Acting  First  (.■omptroller,  ad- 
dressed to  Commissicmer  Tlionhis  P.  Morgan,  transmitting  a  statement 
of  differences  in  settlement  of  a  certnin  account  of  the  Commissioners. 

I  do  not  deem  it  necessary  to  recite  these  extracts,  or  to  refer  in  detail 
tothe  matters  contained  in  the  several  c^inmnnications  und  exhibits.  It 
will  suffice  to  state  briefly  the  essential  question  at  issue  which  turns 
on  the  effect  of  th**  followingchuise  of  tlio  fourth  section  of  the  act  ap- 
proved June  11,  1878,  entitled  *'An  art  providing  a  jiermanrnt  form  of 
government  for  the  District  of  Columbia '' (20  St..  102),  namely  :  "All 
taxes  collected  shall  l)e  i)aid  into  the  Treasury  of  the  United  States,  and 
the  same,  as  well  as  the  appropriations  to  be  made  by  Congress  as 
aforesaid,  shall  l>e  <lisbursed  for  the  expenses  of  said  District  on  item- 
ised vouchers,  which  shall  have  been  audited  and  approved  by  the  au- 
ditor of  the  District  of  Columbia,  certitied  by  said  Commissioners  or  a 
majority  of  them ;  and  the  iUMtounts  (»f  sai<l  Commissioners,  and  the 
tax  collectors  and  all  other  officers  required  to  iiccouut  shall  be  settled 
and  afljusted  by  the  iiccounting  officers  of  the  Treasury  Department  ot 
tteUniteil  States." 

Since  the  enactment  of  this  provision,  it  has  been  construed  in  the 
Treasury  Department,  as  requiring  the  Commissioners  to  render  ac- 
coQnts  of  all  their  disbursements  of  the  funds  mentioned  in  the  said 
section  of  the  act,  to  the  iwcounting  ofhcers  there  for  settlement  and 
^jastment,  in  the  same  manner  as  the  accounts  of  disbursing  officers 
^  there  settled  and  adjusted. 

It  is  not  perfectly  clear  from  the  petitioners'  statement  whether  they 
i^ny  the  right  to  exa<»t  any  accounting  from  them,  or  whether  they 
'iierely  claim  to  l)e  exempt  fn)in  the*  ojieration  of  statutes  relating  to 
<iisbnrsifig  officers  of  the  United  States  and  their  aeeounts. 

The   former  proposition  could  not  well  be  maintained  in  view  of  the 
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explicit  language  above  cited.  The  certificate  of  at  least  two  Commiti- 
Bioners  is  requisite  to  authorize  each  disbiirsemeut  of  District  funds, 
and  this  surely  must  constitute  them  disbursing  officers  so  far  at  least 
as  that,  under  the  law,  they  control,  and  are  therefore  responsible  for 
the  expenditure.  The  statute  accordingly  directs  how  their  acoounts 
shall  be  settled  and  adjusted,  and  is  conclusive. 

Whether  the  effect  of  this  is  to  impair  the  dignity  of  the  office  of  Com- 
missioner, or  in  any  wise  to  reduce  its  supposed  or  actual  power  and 
authority,  as  conferred  by  other  provisions  of  law,  it  is  needless  to  con- 
sider. Congress  has  spoken  so  clearly  on  this  subject,  that  there  is  no 
room  for  the  use  of  such  arguments  in  construction.  That  it  acted  ad* 
visedly  in  view  of  past  experience  with  other  forms  of  the  District  (Jo7* 
ernment,  might,  however,  easily  be  shown. 

The  other  question  leaves  more  room  for  discussion.  The  directioa 
that  the  accounts  of  certain  District  officers  ^'  shall  be  settled  and  ad- 
justed by  the  accounting  officers  of  the  United  States,"  necessarily  im- 
plies that  the  settlement  and  adjustment  shall  be  in  accordance  with 
the  laws,  regulations,  and  usages  by  which  those  officers  are  governed 
and  guided,  so  far  as  the  same  may  be  applicable  to  the  case  thai 
brought  under  their  jurisdiction,  and  that  in  the  absence  of  snitabk 
existing  provisions,  those  officers  should  make  and  enforce  such  as  should 
be  reasonable  and  necessary. 

The  petitioners  are  very  likely  right  in  asserting  that  they  are  rnmii* 
cipal  officers,  and  that  the  funds  they  disburse  are  funds  of  the  Distridi 
but  it  is  none  the  less  competent  for  Congress  to  subject  them  to  sack 
obligations  as  are  imposed  on  disbursing  officers  of  the  United  StateSi 
and  that  it  has  done  so  to  some  extent  is  manifest.  It  may  be  conceded 
that  it  has  not  done  so  in  terms,  and  that  the  extent  to  which  it  has 
done  so  by  necessary  inference  is  open  to  question,  but  in  order  to  ob- 
tain any  practical  benetit  from  such  a  discussion,  the  petitioners  should 
point  out  the  particular  provisions  of  law  whi<*/h,  as  they  claim,  are,  sod 
should  not  be,  applied  to  them — for  in  this  way  only  can  a  definite  issue 
be  presented.  The  only  references  made  in  the  papers  submitted  to 
pai  ticular  provisions  of  law  deemed  inapplicable  are  as  follow  : 

First.  In  the  letter  of  J.  Dent,  president,  to  the  First  ComplroUeri 
dated  December  19,  1879,  occurs  the  following  statement :  "The  Coni- 
missionors  acknowledge  the  receipt  of  your  letter  of  the  10th  instaoti 
and  in  reply  have  the  honor  to  state  that  they  do  not  understand  8e^ 
tions  3'»23  and  3078,  and  kindred  sections  of  the  Revised  Statutes  of  the 
United  States,  as  having  any  application  whatever  to  them,  but  as  ^H 
plicable  only  to  officers  of  the  United  States  who  disburse  tlie  moneyt 
of  the  United  States." 

The  two  sections  mentioned  merely  express  the  proper  and  necessary 
obligations  of  every  officer  disbursing  public  money,  under  and  in  ae» 
cordance  with  a  legislative  appropriation,  obligations  which  the  courta    | 
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waald  eniSiwce  on  occasion  even  in  the  absence  of  such  enactments. 
Tb^  are  manifestly  applicable  to  the  Commissioners'  accoants,  and  it 
u  not  perceived,  therefore,  that  there  is  auy  good  ground  for  the  objec- 
tion taken. 

Second.  The  petitioners  call  attention  to  statements  in  the  Comp- 
troller's letters  mentioned  to  the  effect  that  a  certain  sum  was  found  by 
the  accounting  officers  to  be  due  from  them  on  settlement  of  their  ac- 
coants,  and  should  be  paid  into  the  Treasury,  in  default  of  which  it 
voold  become  his  duty  under  section  3624  of  the  Revised  Statutes  to 
ioBtitate  suit  against  the  Commissioners  and  their  bondsmen  for  the 
leoovery  of  the  same;  and  they  evidently  consider  that  such  a  suit 
would  be  anwarranted. 

So  far  as  that  opinion  re^ts  on  the  ground  that  nothing  is  due,  it  raises 
a  question  of  fact,  or  at  all  events  of  administrative  detail,  which  it  is 
■0  port  of  my  duty  to  determine  or  consider.  So  far  as  it  touches  the 
hgal  sofficiency  of  the  action  pro|K)8e<l  it  may  be  questioned  whether 
ID  opinion  should  be  rendered  on  a  mere  contingenc^y  of  action  such  as 
ksbove  indicated,  but  waiving  that,  I  must  assume  that  the  objection 
iione  of  substance  denying  the  right  of  suit  on  a  Commissioner's  l>ond 
iff  recovery  of  a  balance  alleged  to  be  due,  rather  than  excepting  to 
aetion  under  the  particular  section  cited. 

I  am  unable,  however,  to  perceive  how  such  exemption  can  he  claimed 
in  view  of  the  fact  that  each  civil  CommisHioner  is  required  by  statute 
to  give  bond  in  the  sum  of  $50,000,  with  surety  for  the  faithful  discharge 
efhis  duty;  and  has  given  such  bond  to  the  United  States.  Can  it  be 
doubted  that  a  failure  to  account  for  money  chargeable  to  a  Commis- 
sioner as  disbursing  officer  would  Iki  a  breach  of  the  condition  of  his 
bond,  and  render  him  liable  to  a  suit  thereon  by  the  obligee  in  the  usual 
Mde  of  procedure  upon  such  a  cause  of  action  Y  If  the  petitioners  can 
beso  prosecuted  at  the  instance  of  the  accounting  officers  (and  they  have 
soggested  no  other  remedy)  it  seems  ininiaterial  to  consider  whether 
^  particular  section  referred  to  by  the  First  Comptroller  may  or  may 
not  be  the  basis  of  such  action. 

It  is  evident,  moreover,  from  the  potitioner'a  statement,  that  their 
^tention  is  not  directed  to  the  inapplicability  of  any  special  provis- 
ions to  their  accounts,  but  rather  to  show  by  reference  to  various  stat- 
utory provisions  relating  to  the  office  and  powers  of  Coninnssioners,  that 
Congress  could  not  have  intended  by  the  legislation  of  1878  respecting 
tteir  accounts  to  limit  the  authority  exerci8e<l  by  them  in  respect  of 
^^nditares  under  prior  statutes  cited. 

The  decisive  answer  to  this  line  of  argument  has  already  been  stsited, 

^  being  in  substance  that  reference  to  such  considerations  is  admissible 

^ly  where  the  legislative  intent  is  so  doubtful  as  to  need  construction. 

't  seems  to  me  that  when  Congress  directs  that  the  Commissioners^ 

^Qeoants  Aball  be  settled  and  adjuste<1  by  the  accounting  officers  of  the 
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Treasury,  it  is  too  plain  for  argument  that  it  intends  them  to  be  settled 
and  adjusted  in  accordance  with  the  laws  and  usages  governing  those 
accounting  officers,  and  I  find  nothing  in  the  statutory*'  provisions  cited 
by  the  petitioners  which  is  incompatible  with  this  intent. 

That  this  enactment  made  a  radical  change  in  the  system  theretofore 
prevailing  is  quite  true,  but  that  only  demonstrates  more  strongly  that 
Congress  acted  with  full  consideration.    It  must  not  be  forgotten  that 
fiscal  mismanagement  was  the  chief  cause  of  complaint  against  preced- 
ing forms  of  the  municipal  government,  as  the  reports  of  the  several  in* 
vestigations  instituted  by  Congress  into  the  District  affairs  abundantly 
prove,  and  no  one  familiar  with  the  history  of  the  transactions  of  the 
municipal  authorities,  and  the  legislation  connected  therewith  dario; 
the  decade  preceding  the  act  of  1878,  can  fail  to  perceive  that  the  in-  , 
tent  of  Congress  to  hold  the  local  authorities  to  closer  and  stricter  re» 
sponsibility  in  fiscal  affairs  is  continually  manifest 

It  is  not  to  be  presumed  that  this  has  been  carried  so  far  in  the  pree-  ■ 
ent  instance,  as  to  embarrass  the  operations  of  the  municipality,  or  to  j 
unduly  limit  th^  just  authority  of  any  of  its  officers,  but  if  such  evil*  \ 
are  felt  or  apprehended  the  remedy  is  with  Congress. 

There  is  nothing  of  course  in  these  views  derogatory  to  the  petition- 
ers, whose  character  and  sincerity  are  beyond  question.  It  was  not  un- 
natural tfftxt  they  should  not  readily  absent  to  what  they  evidently  re- 
garded as  a  subordination  of  their  proper  function  to  other  authority. 
The  questions  raised  are  of  very  considerable  importance  to  them,  and 
are  earnestly  urged,  but  I  have  not  been  able  to  concur  in  their  viewf 
of  the  law. 

I  have  not  considered  some  matters  to  which  attention  is  called  in  the  i 
papers  submitted,  such  as  the  requirement  of  the  First  Comptroller 
that  the  accounts  of  the  Commissioners  shall  be  settled  and  adjusted 
at  each  change  in  the  membership  of  the  Board,  the  nature  of  his  state* 
ments  of  difference  and  the  like,  because,  in  my  judgment,  they  relate  I 
to  matters  of  administrative  detail  within  the  lawful  jurisdiction  of  the  j 
accounting  officers,  and  do  not  properly  present  any  question  of  law  for  ^ 
my  opinion. 

Very  respectfully,  your  obedient  servant, 

BENJAMIN  HARRIS  BREWSTER, 

Attorney- General 

NOTE   BY   THE  FIRST   COMPTROLLER.  j 

The  foregoing  able  opinion  of  the  honorable  Benjamin  Harris  Brewster,  Attorn^- 
Geueral,  Is  Iktc  inserted  for  information  and  because  of  its  importance.    Tbesylltb*  , 
was  prepared  by  the  First  Comjitroller. 

The  Commissioners  of  the  District  of  Columbia  are  disbursing  officers.    ActJoo*^  ' 
1874  (18  Srat.,  IK),  117);  Act  February  27,  1877  (19  Stat.,  249);  Act  Juno  11, 1«^ 
sees.  3,  4  (20  Stat.,  lO'.J,  10r>):  Act  March  3,  1879  (20  Stat.,  410);  Act  March  S,  18(» 
(22  Stat.,  470),  1  Lawrence,  Conipt.   Dec,  Appx.  1)31 ;  ir>  Opinion  Att.-Gen.,  1888,  30J; 
Revised  Statutes  3(520.  } 
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In  the  annual  report  of  ihe  Firet  Compr roller  of  October  20,  IdSSt^  referring  to  din* 

ming  officers  generally,  it  is  said : 

^ In  this  connection  I  respectfally  call  attention  to  the  following  extract,  taken 

Dm  the  report  of  the  8«'cretary,  dated  Deceml>er  2,  187H : 

'By  an  act  approved  March  3,  ldo7,  public  disbursing  offlcers  were  required  to  place 

1  public  funds,  intrusted  to  them  for  disbursemeut,  on  deposit  with  a  public  dopos- 

try,  and  to  draw  for  the  same  only  in  favor  of  the  |H*rsons  to  whom  payment  was  to 

I  made,  exoepting  that  they  might  cheek  in  their  own  names  wht*n  the  paymenta 

i  not  ezcee>l  twenty  dollars. 

rhe  enforcement  of  this  provision,  acconling  to  its  letter,  was  found  impracticable, 

d  the  attention  of  Congress  was  called  to  it  in  the  annual  rei>ortH  of  the  Secretary 

*  Iri67  aad  ld5H,  with  a  recommendation  for  itM  niodiHcntion. 

Vo  action  in  the  mattc^r  appears  to  have  been  taken  by  Congrr«ss  until  the  act  of 

M  14«  l>d6f>,  reproduced  as  sect  ion  3C20  Revisetl  Statutes,  was  passed.    This  ap- 

yped  to  aiii»erBede  the  act  of  18r>7,  in  removing  the  reMtrirtious  oh  to  the  method  in 

icb  the  money  was  to  l>e  drawn  ;  but  by  an  act  approved  February  27,  li:if77,  section 

0  has  been  amended  by  re<|uiring  the  checks  to  be  <lruwn  only  in  favor  of  the  per- 

a  to  whom  payments  are  to  be  made. 

"be  object  which  the  law  evidently  seeks  to  accomplish  mm*ts  the  entire  approval 

ihe  Department,  but  to  carry  its  pn»viHion8  into  eltect  would  require  ]>aymastera 

khe  Army  to  draw  their  checks  in  favor  of  the  MoblifTs  Ut  l»e  paid,  by  name,  and 

rmaatc-rs  on  naval  veMHeU.  even  dnrin;u;  absenceH  for  yearn  from  the  Unite<l  States,  to 

r  the  otticers  and  men  only  by  drawing  <'1ie<-kH  in  their  favor,  on  deimsitaries  in  the 

Ked  States. 

same  embarrassment  extendH  to  nil  [uiblic  disbTirrMMnents,  and  the  attention  of 
is  called  to  the  matter,  with  the  reconinien<iation  that  the  section  be  so 
ended  that  dii«bnmements  may  be  made  und«T  re;riii:iti()iiH  to  be  prescribed  by  the 
irctary  of  the  Tr»*a«iiry/ 

!lie  diftienlties  presented  by  tluH  statement  remain,  and  hence  attention  is  called 
the  subj€3Ct.  See  report  Secretary  of  the  Treasury  of  December  5,  It^l,  and  rejMjrt 
1866-^7,  page  24.'' 


THE  MATTER  OF  THE  RIGHT  OF  COMMISSIONERS  OF  THE  CIRCUIT 
COURTS  TO  PAYMENT  OF  DOCKET  FEES  IN  CRIMINAL  CASES  HEARD  HY 
THEM  RESPECTIVELY.— RAND'S  CASE. 


Section  828  of  the  Revised  Statutes  does  not  authorize  the  payment,  to  com- 
missioners of  the  circait  courts,  of  docket  fett  such  as  it  provides  for  clerks  of 
courts. 


Decision  by  William  Lawrence,  First  Comptroller. 

Edwartl  M.  Rand,  a  couimissioner  of  the  cir(;iiit  court  of  the  Uiiito<l 
tates  for  the  district  of  Maine,  e1iargc8,  in  his  account  of  fees  for  Horv- 
sea  in  criminal  examinationR,  a  docket  fee  in  each  case.  Since  the  ensict- 
lent  of  the  fee  bill  of  1853  (now  section  828  of  the  Kevised  Statutes)^ 
tber  CoroiuisaionerH  have  made  like  charges,  and  the  charf]:e8  have 
Diforml.y  been  disallowed.  The  (]iiestion  is  now  submitted,  then»fore^ 
betfaer  the  uniform  ]micti(*e  (»f  my  predecessors  on  this  subject  shall 
J  reversed. 
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The  fee  is  claimed  under  the  proviaioa  of  Metkm  847,  whUki 
oommissionersy  ^^For  issaing  any  warrant  or  writy  and  for 
service,  the  same  compensation  as  is  allowed  to  oleika  ftr  lihsi 
<Bev.  Stat.,  828). 

The  statute  does  not  specifically  require  a  oommiMtonBr  Is 
docket    Butitdoessoperhai>sbyinferenoe;  and  if  not^  it  is 
and  properly  required  by  order  of  court|  on  the  reeommendttiw  ( 
Attorney-Oeneral  (Bev.  Stat,  300).    It  has  always  been  hdl 
accounting  officers,  that  every  commissioner  should  keep, in  a: 
or  docket,  a  brief  statement  of  his  proceedings.    And,  ht 
4ke  returns  o/prooessy  and  orders  for  pojfment  o/wttnei$e$j  aadfvl 
proper  entries,  the  commissioners  have  been  idlowed  the 
sation  as  is  allowed  to  clerks  for  like  services.    The 
authorized  for  such  record  is  fifteen  cents  per  folio,  and  for 
oents  per  folio.    This  is  entirely  different  fitom  docket  fees. 

In  January,  1882,  pursuant  to  a  recommendation  of  ibe 
Oeneral  (Bev.  Stat.,  368),  the  circuit  court  of  the  United  States! 
District  of  Maine  made  a  general  order,  the  first  section  of  wUek'l 
follows: 

<^Each  commissioner  of  this  court  acting  in  eriminal 
keep  a  docket,  in  which  he  shall  enter  all  applications  Iter 
j^nted  by  him  stating  briefly  the  nature  of  the  offidnee,  the 
the  complainant,  the  date  of  issuing  the  warrant,  and  aU  sal 
proceedings  thereunder;  also  the  names  of  fatnesses  presmt 
amined.    At  the  foot  of  the  docket  in  each  case,  the  oommissioDflr  i 
«nter  a  statement  of  all  fees  and  expenses  accruing  in  the 
ing  his  own  fees." 

A  like  order  has  been  made  by  the  courts  in  some  other  districti,! 
it  has  revived  the  old  claim  for  a  docket  fee  to  commissioners. 

The  docket  fees  prescribed  for  clerks  by  section  828  Bev.  Stats., 
follow : 

^'For  making  dockets  and  indexes,  issuing  venires,  taxing  costifi 
all  other  services  on  the  trial  or  argument  of  a  cause,  where 
joined  and  testimony  given,  three  dollars. 

'^For  making  dockets  and  indexes,  taxing  costs  and  all  other 
in  a  cause  where  issue  is  joined  but  no  testimoney  is  given,  two 

'^For  making  dockets  and  indexes,  taxing  costs  and  other 
in  a  cause  ^hich  is  dismissed  or  discontinued,  or  where  judgnMSK 
decree  is  made  or  rendered  without  issue,  one  dollar." 

The  question  is,  whether  services  performed  by  a  commisrioMr 
making  entries  in  the  docket^  which  the  order  of  court  prescribeii 
-'^  like  services"  to  those  of  a  clerk  for  which  docket  fees  are  aUowcd. 

In  every  court  of  reconl  as  »  general  rulesenerdl  dockets  are  madflil 
number  being  generally  proportioned  to  the  amount  of  business 
acted.    Usually  there  is  an  appearance  docket,  a  motion  docket,  s 
ment  docket-,  an  execution  docket,  a  court  or  bar  docket,  and  ni 
others,  the  titles  and  variety  of  which  differ  in  the  several  jodidd 
triots.    For  the  necessary  entries  in  each  cause  in  all  the  dockets 
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fee  is  allowed  to  the  clerk.  The  fee  is  not  for  making  a  docket,  but 
law  says  it  is  *^for  making  dockets "  and  for  ^'  all  other  services  ^ 
tioned  in  connection  therewith. 

commissioner  has  bat  one  docket.  He  does  not  issue  venireSy  nor 
he  tax  costs,  unless  the  taxation  of  witness'  fees  comes  under  this 
.  Itcannot  properly  be  said  that  he  renders  judgments  or  decrees, 
in  the  meaning  of  the  statute.  The  fee  of  ^^  three  dollars "  pre- 
yed for  clerks  of  courts  includes  making  (1)  dockets,  and  (2)  indexes, 
isning  venires,  (4)  taxing  costs,  (5)  and  all  other  services.  The  com- 
ioner  has  no  ^Mike  services"  of  all  these  classes  to  perform.  II is 
et  is  totally  unlike  any  docket  made  by  a  elerk  of  court.  The  statute 
not  specifically  require  a  commissioner  to  make  any  docketj  and  in 
idingfees  it  contemplates  payment  for  those  services  only  which  he 
quired  to  perform.  Section  1014  of  the  Revised  Statutes  requires 
es  of  process,  together  with  the  recognizances  of  the  witnesses,  to 
etomed  to  the  proper  clerk,  and  for  this  service  the  commissioner 
ktitled  to  compensation.  It  is  not  necessary  to  decide  whether  thin 
ion  also  requires  a  docket  to  be  kept.  The  courts  have  generally 
properly  required  them.  The  question  as  to  compensution  for  niak- 
these  and  for  transcripts  is  not  presented  for  decision  on  the  claim 
made.  But  the  commissioner  is  not  required  by  law  to  perform 
:e  services"  as  clerks,  in  all  those  cases  in  which  the  latter  oflicers 
respectively  entitled  to  a  fee  of  two  dollars  in  one  class  of  cases,  and 
dollar  in  another.  It  is  cle<ar  that  the  docket  services,  if  they  may 
0  called,  of  a  commissioner  are  not  similar  in  all  resiH'cts  to  those 
lired  of  a  clerk.  So  far  as  the  services  are  similar,  s^/or  making 
lee  in  the  docket,  commissioners  are  entitled  to  payment.  The  com- 
sioner  is  not,  in  respect  of  making  dockets,  required  to  ]>erform  any 
;e  services"  as  clerks,  and  hence  is  not  entitled  to  a  fee,  either  of 
e,  two,  or  one  dollar,  as  a  clerk  is,  in  esu'h  case  disposed  of,  *^for 
:ing  dockets  •  •  •  and  all  other  servicei<."  This  has  been  the 
brm  usage  adoptefl  in  this  oflice  in  settling  the  accounts  of  com  mis- 
ers. In  following  it  now,  the  pniccice  an<l  <lecisionsof  former  Comp- 
ters are  respected  anil  observed.  No  suflicient  reason  luis  been  pre- 
«d,  or  is  perceived,  to  justify  a  change.  There  is  a  wide  difterence 
reen  the  service  in  making  entrieJt  in  a  docket,  and  all  the  services  re- 
ed of  clerks  for  which  the  prescribed  do<*.ket  fees  are  paid. 
lie  claim  for  a  docket  fee  is  di>allowed.* 

KRASUBT  DePABTMKNT, 

Firet  Comptroller's  Office,  July  (5,  188,'). 


( the  October  term,  1883,  of  tho  circuit  court  of  tliH  Unitnd  Stato^  for  the  north- 
btrict  of  Almbamm,  boldcn  at  IluntHvillc,  an  account  waH  pr'*Aeni(Ml  to  the  court 
pproval  in  favor  of  John  C.  Moon%  a  circuit  court  commissioner,  for  $S0C.40> 
ding  $122  for  docket /eeM.  Tht*  district  attorney  ohj<H'tcd  ''  to  each  and  every  item 
in  ehju^ged  as  a  Mocket  fee/  and  moveil  the  court  that  the  same  be  disapproved. 
liaAUowed."  The  motion  was  sustained  by  the  court,  and  said  charges,  being 
•<»e  items,  each  forf2  ''docket  fee/'  were  disallowed. 
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IN  THE  MATTER  OF  THE  RIGHT  OF  A  PARTY,  WHO  FURNISHES  STATKW- 
ERY  FOR  A  COLLECTOR  OF  INTERNAL  REVENUE,  TO  PAYMEHT  THERE- 
FOR BY  THE  UNITED  STATES.— LEE'S  CASE. 


1.  Long  delay  in  presenting  a  claim  against  the  United  States  to  the  proper  iccooBtr 

ing  officers  for  allowance,  is  a  strong  circumstance  against  it. 

2.  Section  3145  of  the  Revised  Statutes  does  not  authorize  a  collector  of  iuternal  ret- 

enue  to  impose  a  liability  on  the  United  States  in  favor  of  a  ])erson  who  snppliM 
him  with  stationery  for  oflicial  use. 

3.  But,  in  any  view  of  this  section,  a  party  who  furnishes  a  collector  with  a  receipted 

account  for  stationery,  for  which  the  collector  receives  credit  in  the  eettlemeil 
of  his  account  as  a  disbursing  officer,  without  objection  from  the  party  giving  sock 
receipt,  is  estopped  from  making  a  claim  against  the  United  Stutes  for  paymenl 

Section  3145  of  the  Revised  Statutes  provides,  that — 

"Tliere  shall  be  *  *  •  paid  after  the  account  thereof  has  beet 
rendered  to,  and  approved  by,  the  proper  officers  of  the  Treasury,  tt. 
each  collector  [of  internal  revenue],  his  necessary  and  reasonable  chargff^ 
for  advertising,  stationery,  and  blank  books  used  in  the  performance  of 
his  oflBcial  duties." 

Joshua  F.  Bailey  was  internal-revenue  collector  of  the  lipurth  diBtricfc 
of  New  York  in  April,  1869,  and  as  such,  presented,  in  his  accoantrf 
disbursements,  the  receipt  of  Daniel  W.  Lee  &  Co.  to  him  as  collect* 
for  payment  for  stationery*  in  that  month.  This  receipt  was  credited!* 
the  collector  in  the  settlement  of  his  account,  without  any  notice  to  tlnj 
accounting  officers  that  payment  had  not  in  fact  been  made.  It  is  nor 
Jilleged,  that  the  receipt  was  given  without  payment,  and  Daniel  W. 
Lee  asks  for  payment  to  be  made  by  the  United  States.  The  claimantl 
present  other  claims  in  the  same  condition.  The  question  is  presented 
to  the  First  Comi)troller  to  decide  whether  payment  can  be  made. 

The  regulations  of  the  Treasury  Department,  applicable  to  theii 
claims,  are  as  follow: 

"  Vouchers  for  stationery,  blank  books,  postage,  express,  depositini 
money,  and  advertising.  i 

^^  Vouchers  for  these  items  will  be  entered  on  Form  85,  and  tiieoiAj 
on  the  form  must  be  filled.  The  bills  must  in  all  cases  be  made  out  ^ 
detail,  showing  the  date,  price,  quantity,  and  character  of  each 
])urcha8ed  or  expense  incurred.  All  bills  must  be  receipted  by 
parties  giving  them.  The  receipt  of  a  clerk  will  not  be  accepted. 
given  by  a  firm  must  be  receipted  by  a  member  of  the  firm,  or  ad 
authorized  a<j:ent  of  the  firm.  Express  bills  may  be  receipted  by  a  r^- 
ular  agent  of  the  company. 

*'Tlie  i^roper  vouchers  for  postage  are  the  receipted  bills  of  tbeporth 
master.     These  should  be  furnished  in  all  cases  in  which  it  is  powT' 
to  obtain  them.     Where  these  cannot  be  obtained,  the  certificate  of 
collector,  showing  the  amount  of  postage  used  in  the  discbarge  of 
oflicial  business,  should  be  sent.     The.  receipt  of  a  deputy  for  po* 
will  not  be  accepted, unless  acrompjinird  by  a  receipted  lull  of  a 
master.     Bills  for  depositing  money  should  show  the  amount  de 
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per  thousand,  and  the  points  between  whicU  it  was  transported. 

ifor  sending  money  from  deputies  to  the  collector  will  not  ordiua- 

fee  allowed,  as  they  are  part  of  the  expense  of  collecting,  which  must 

Bid  out  of  the  commissions. 

Oollectors  will  send  their  money  to  the  depositary  in  the  cheapest 

aior  cousiatent  with  safety. 

The  size  of  envelopes  purchased  should  be  given,  or  a  specimen  sent. 

I  tor  printing  and  advertising  should  be  accompanied  by  a  specimen 

W0b  printing  and  a  copy  of  the  advertisements.    Handbills  and  post- 

^  'II  be  treated  as  advertisements. 

jUectors  will  have  no  blanks  printed  at  the  expense  of  the  Govern- 
^without  first  obtaining  authority  from  the  Commissioner  of  Internal 
~iue.     Charges  for  furniture,  gold  pens,  penknives,  and  for  expenses 
ig  up  offices,  will  not  be  allowed  to  collectors  or  assessors.    Col- 
wilLas  far  as  possible,  supply  their  deputies  with  stationery  and 
_^B.     When  deputies  are  compelled  to  purchase  for  immediate  use, 
'Aould  obtain  receipted  bills  made  out  in  detail,  the  same  as  is  re- 
^  of  the  collector.    These  should  be  given  to  the  collector.    Col- 
in purchasing  stationery  and  blank  books  for  Government  uses 
Bcted  to  exercise  the  same  economy  as  if  purchasing  for  their 
business." 


form  85  is  as  follows : 


(85.) 


'of  vouchem /or  stationery f  postage,  express,  depositing  money,  advertising,  and  mis- 
ditbursements  paid  by  J,  F.   Bailey,  late  Collector  of  the  Fourth  Dist,  of 
F,  for  the  month  ending  April  30,  1869. 


of  party  to 
payment 
made. 


Amoonts  paid  for — 


Dl^VT.  Lm 


Total. 


St.tloo„v.  i^'AXr' 

Depositing 
money. 

Advertising. 

Misc«ll«neoas. 

iiemarKa. 

1 

129  00  ' 

1 

1 

1 

1 

* 

* 
1 

•             ! 

i 

29  00    

1 

I 

' 

1 

1 

I.  F.  Bailey,  late  collector  of  District  No.  4,  in  the  State  of  Now  York,  do  solemnly 
rthat  the  forecoing  statement  is  in  all  respects  just  and  true,  accordinjj  to  my 
fcnowledge  and  belief;  that  the  several  items  charp:ed,  as  set  forth  in  detail  in  the 
Mors  therein  referred  to,  are  at  the  reasonable  and  customary  prices  at  the  place 
••  tlie  charj^es  were  incurred ;  that  eacli  and  all  of  them  were  necessary  for  the 
^  discharge  of  my  official  duties ;  that  I  have  not  received  or  retained,  and  am 
mtitled  to  receive  or  retain,  for  the  benefit  of  myself  or  other  persons,  directly  or 
netly,  any  portion  of  the  sums  disbursed ;  and  that  the  disbursements  charged 
I  made  in  good  faith. 

J.  F.  BAILEY, 

Collector. 


and  8ub8cri1>ed  before  me,  this  the  21st  day  of  December,  1H69. 
J  JOSEPH  P.  BOLAND, 

Xotary  Public. 

i  21  Power,  for  the  clainitant. 

The  receipts  furnished  for  stationery  to  the  collector,  Bailey,  were, 
iBi^ilIation  and  practice  of  the  Internal  Revenue  Bureau,  prerequi^ 
I  to  receiving  payment,  and  when  claimants  furnished  stationery, 


398  First  Oamptroller^s  Office^  Treasury  Department 

and  gave  receipts,  they  are  not  estopped  from  showing  that  no  paymenti  : 
was  made,  nor  from  demanding  payment  of  the  Government.    Theool*  ' 
lector  was  the  agent  of  the  United  States  for  the  payment  of  tiie  aoooanti 
Sausser's  case,  9  Court  CI.,  338. 

2.  !No  payment  has  been  made  from  the  Treasury,  on  the  faith  of 
these  receipts.  This  case  does  not  fall  within  the  rule  in  Sears'  ca8e,T 
Opinions,  40 ;  McKnigbt  v.  the  United  States,  98  U.  S.,179.  There  wii 
no  coucealment,  misrepresentation  or  fraud  on  the  part  of  the  claiauuitl. 

3.  The  Department  had  knowledge  that  no  money  had  been  pttid* 
The  receipts  raise  no  presumption  of  payment.  Such  presumption  k 
rebutted  by  the  ^^  regulation,"  the  practice  and  knowledge  of  the  asagei 
A  presumption  of  fact  only  stands,  until  proof  is  given  to  theoontnq; 
2  Dall.  Pa.  K.,  22 ;  4  Johns.,  N.  Y.,  287. 


Decision  by  William  Lawrence,  First  Comptroller. 

This  claim  cannot  be  paid.    The  long  delay  in  presenting  it,  or  in  mg: 
ing  its  payment,  is  a  strong  circumstance  against  it.    It  has  been  waB 
said,  that  'Mt  is  a  rule  of  common  sense  and  reason,  as  well  as  law,  that 
when  a  party  hds  lain  by  with  a  claim,  until  the  evidence  concemiDg  it 
has  ceased  to  exist,  and  then  produces  it,  the  other  party  is  not  bonnl 
to  explain  it."    (9  Op.  Att  G^n.,  204.)    But  it  is  not  necessary  to  pUM 
the  disallowance  upon  any  question  of  this  kind.    The  usage  is  to  {Nfi 
claims,  even  of  longer  standing  than  this,  on  sufficient  evidence.    Sml 
tion  3145  of  the  Revised  Statutes  was  the  law  in  force  when  this  cUia 
originated.    It  does  not  authorize  a  collector  to  impose  a  liabilityon  ttt 
United  States,  in  favor  of  a  person  who  supplies  him  with  stationeqr 
for  oflBcial  use.    It  simply  provides,  that  approved  accounts  for  statioi- 
ery,  shall,  by  the  United  States  be  "  paid    •    •    •    to  each  collector,'— 
not  to  parties  who  furnish  the  stationery  to  the  collector.    The  statute 
declares,  that  the  amount  to  be  paid  to  the  collector  shall  be  ^^  kit  neo- 
essary  and  reasonable  charges  for    •    •    •    stationery .'^    It  is  becami 
of  this,  that  the  collector  is  required  to  produce  receipted  aoooonta* 
The  theory  of  the  law  is,  that  the  collector  makes  the  purchase,  and 
pays  for  it  in  advance.    If,  in  fact,  he  does  not  do  so,  and  the  stationflT 
who  furnishes  supplies,  chooses  to  give  a  receipt  without  payment,  k^; 
relies  solely  on  the  personal  liability  of  the  collector  to  him.    If  k^ 
treats  the  collector  as  an  agent  to  obtain  money  on  receipted  aocoant8,k^ 
makes  the  collector  his  agent,  not  that  of  the  United  States.    There  ii 
privity  between  the  United  States  and  Lee.    (Hemdon's  case,  15 
01.,  446;  s.  c,  1  Lawrence,  Compt.  Dec.,  45 ;  Landram's  case,  16  Ct 
82;  Hedrick  and  Warden's  cases,  16  Ct  CL,  88.)    If  the  statute  shoiiii 
even  authorize  a  collector  to  make  purchases  of  stationery  in  the 
of  the  United  States,  and  to  be  paid  for  by  the  United  States,  the  i 
suit  in  this  case  would  not  be  changed.    The  "regulations"  wereaatfc 
ized  by  law.    (Rev.  Stats.,  161.)    Parties  who  deal  with  offioen  of  t 
Government,  are  bound  at  ttieix  \>ml,  to  know  the  extent  of  their  m 
tbority.     (Exigency  case,  3  lia^vTCii^ife,  e.o\si^\A^^,^^\  ^\a£\.ii.nmtl 
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teSy  95  TJ.  S.y  542 ;  Strong  v.  District  of  Golambia,  1  Mackey,  D.  G» 
I.,  272;  FUor  v.  United  States,  9  Wall.,  48 ;  Whiteside  et  al.  v.  United 
tMy  93  U.  S.,  247;  Merriam  v.  United  States,  107  U.  S.,  437;  8.  c.^ 
?t»  CL,  760;  8.  c,  14  Ct.  GL,  289.)  Tlie  receipted  accounts  required 
he  regulations  are  furnished,  to  authorize  the  accounting  officers  of 
Treasiiry  Department  to  give  credit  to  collectors,  in  the  settlement 
leir  disbursing  accounts.  This  is  presumed  to  be  known  to  station- 
who  ftimish  supplies  to  collectors.  The  collectors  thus  become  the 
xtB  of  the  stationers.  On  every  principle  of  law,  the  claimants  in 
ease  are  estopped  from  asserting  any  claim  now  against  the  United 
bes.  (Pray  v.  United  States,  106  U.  S.,  594;  s.  c,  14  Gt.  Gl.,  256; 
Aefs  case,  18  Gt.  Gl.,  528;  Buffalo  Bayou  R.  R.  case,  /<f.,  238 ;  Bailey's 
ij  15  Id.,  490 ;  Goodman  r.  Niblack,  102  U.  S.,  556 ;  McKnight  v. 
tied  States,  98  U.  S.,  180;  8.  c,  13  Gt.  GL,  292;  Swain  r.  Seamens,  ^ 
JL,254.} 

Hie  claims  are  disallowed. 
Cekasxjbt  Department, 

Firit  Comptroller'B  Offloe,  June  19, 1883. 


THE  MATTER  OF  THE  AUTHORHT  OF  THE  HEAD  OF  A  DEPARTMENT 
to  APPOINT  A  CLERK  IN  THE  DEPARTMENT  ON  THE  SIXTEENTH  DAY 
MP  JULY,  1883,  WITHOUT  AN  EXAMINATION  UNDER  THE  ACT  APPROVED 
rANUARY  16,  1883,  TO  REGULATE  AND  IMPROVE  Tllft  CIVIL  SERVICE  OF 
tHE  UNITED  STATES. -8TATUTE-T1ME  CASE. 


TIm  aet  to  regolate  and  improve  the  civil  service  of  the  United  States,  approved 
Jaonary  •ixteonth,  1883,  provides  (Sec.  7)  ''that  after  the  expiralum  of  tix  mantht 
fnm  Oi4  pm$$age  of  tki$  act  no  officer  or  clerk  shall  Imi  appoint«Ml,  and  no  p<*,r8on  shall 
be  employed  to  enter  or  be  promote<l  in  either  of  the  said  classes  now  existing,  or 
that  maybe  arranged  herennder  pursuant  to  said  rules,  until  he  hat  pained  an  eram- 
maHom."  Heid:  (l)This  proviwion  became  oi>enitive  on  the  sixteenth  day  of  July, 
1883.  (3)  Hence  no  appointment  can  bo  made  on  or  after  this  day,  nntil  the  per- 
•0D  to  bo  appointed  has  passed  an  examination  us  required  by  said  act.  An  act 
of  CoDgroM  which  provides  that  it  shall  take  effect  **  from  and  after  its  passage  " 
takes  offeet  and  becomes  operative  from  the  first  moment  of  the  day  on  which  each 
act  ia  approved  by  the  President. 

Hie  act  to  regulate  aDd  improve  the  civil  service  of  the  United 

■tos,  <<  approved  January  sixteenth,  1883,"  contains  a  provision  as 

lows: 

''Bkc*  7.  That  after  the  expiration  of  six  months  from  the  passap^e  of 
is  set  no  officer  or  clerk  shall  be  appointed,  and  no  person  shall  be 
l|doyed  to  enter  or  be  promoted  in  either  of  the  said  classes  now  ex- 
Dig,  or  that  may  be  arranged  hereunder  pursuant  to  said  rules,  until 
I  has  IMUsed  an  examination,  or  is  shown  to  be  specially  exempted  from 
di  examination  in  conformity  herewith.    *    *    *." 

Jaly  16, 1883,  the  First  Comptroller  ia  asked  to  decide  ^liel^i^T  l\i\^ 
tmutm  iinowimjbree. 
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Decision  by  William  Lawrence,  First  Comptroller. 

The  simple  question  for  decision  is,  have  six  months  expired  fro 
passage  of  the  act,  approved  January  16,  1883! 

An  act  is  said  to  be  passed  on  the  day  it  is  approved  by  the  Pres 
This  act  was  approved  and  so  passed  on  the  sixteenth  of  January, 
If  the  ^^six  months"  mentioned  in  the  act  are  to  be  computed  com 
ing  with  the  seventeenth  day  of  January,  the  provision  above  (\ 
is  not  in  force  on  this  sixteenth  of  July^  but  will  be  at  and  after  mi 
of  this  day.  But  if  the  six  months  are  to  be  computed  comroencin 
the  day  the  act  was  passed,  then  said  provision  is  now  in  force  o 
sixteenth  day  of  July.  The  whole  question  turns  on  the  meaning 
expression  ^^from  the  passage  of  this  act.''  Is  it  inclusive  or  ex 
of  the  day  of  the  passage  of  the  act!  The  answer  is,  it  is  inclusit 
other  words,  in  computing  the  six  months,  the  sixteenth  of  Jane 
to  be  counted  as  the  first  day.  This  conclusion  seems  to  result  fin 
evident  purpose  of  the  act.  It  was  intended  to  introduce  a  refo 
the  civil  service.  It  made  a  radical  change  in  the  mode  of  makin 
tain  appointments  to  office.  Congress  evidently  intended  to  { 
period  of  time  of  six  months — no  more,  no  less — in  which  the  pro 
above  quoted  should  not  operate.  In  other  words,  the  law  in  i 
provisions,  except  that  above  quoted,  was  to  be  in  operation  f 
months  before  this  special  provision  should  take  effect.  The  lav 
effect  and  was  in  force  on  the  sixteenth  day  of  January.  This  is  w< 
tied.  Thus  in  Arnold  et  al.  v.  United  States  (9  Cranch,  119),  itapf 
that  the  act  approved  July  1,  1812,  provides  "  that  an  additional 
of  100  per  cent,  upon  the  permanent  duties  now  imposed  by  law 
shall  be  levied  and  collected  upon  all  goods,  wares,  and  mercha] 
which  shall /row  and  after  the  passing  of  this  act  be  imported  in 
United  States."  The  court  said,  "it  is  contended  that  this  statat 
not  take  effect  until  the  second  day  of  July;  nor  indeed  until  it  wi 
mally  promulgated  and  published.  We  cannot  yield  assent  to  thi 
struction.  The  statute  was  to  take  effect  from  its  passage;  and 
a  general  rule  that  where  the  computation  is  to  be  made  from  i 
done^  the  day  on  which  the  act  is  done  is  to  be  included."  (United  i 
V.  Williams  et  aLy  1  Paine,  C.  C,  261;  see  People  v.  Clark,  1  Cal. 
Jn  re  Welman,  20  Vermont,  653;  Rex  v,  Moore,  Jefferson,  9;  Cxu 
May  25,  1855,  7  Op.  Att.-Gen.,  216.) 

In  Matthews  v.  Zane  (7  Wheat.,  164, 211),  the  Supreme  Court  hel 
an  act  approved  March  3,  1803,  took  effect  and  was  oi)erative  '*oi 
day."  This  is  affirmed  in  Lapeyre  v.  United  States  (17  Wall.,  198) 
Swayne,  Justice,  says,  ^'  there  is  no  statute  fixing  the  time  whens 
Congress  shall  take  effect,  but  it  is  settled  that  where  no  other  ti 
prescribed,  they  take  effect  from  their  date.  Where  the  langnag 
ployed  is,  **  from  and  after  the  passing  of  this  act"  the  same  resu 
lows.    The  act  becomes  effectual  upon  the  day  of  its  date.    In  such 
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)6ratiTe  fh>m  the  first  moment  of  the  day.  Fractions  of  the  day 
trecogni«ed.''* 

I  is  reaffirmed  in  United  States  r.  Norton  (97  V.  S.,  104),  and  it  was 
lat  the  proclamation  of  the  President  of  June  13,  1805  (13  Stat., 
nnnlling,  in  the  Territory  of  the  United  States  east  of  the  Missis- 
UveTj  all  restrictions  previonsly  imposed  u|>on  internal  domestic 
astwise  intercourse  and  trade,  took  effect  as  of  the  beginning  of 
ly,  and  that  hence  there  was  on  that  day  no  authority  under  the 
July  2, 1804  (13  Stat.,  375),  and  the  Treasury  regulations  of  May  9, 
3r  retaining  from  the  owner  of  cotton  shipped  to  New  Orleans 
icksburg,  one- fourth  thereof,  nor  for  exacting  from  him  a  pay- 
qnal  in  value  to  such  one-fourth. 

conclusion  is  that  the  civil  service  act  approved  January  10,  l.s8o. 
general  provisions  took  etlect  on  that  day  ;  the  perio<l  **  of  six 
s  from  the  passage  of  this  act,"  mentioned  in  section  seven  thereof* 
1  at  midnight  of  the  fifteenth  of  July,  1883;  and  that  the  pro- 
of section  seven  of  said  act  hereinabove  (]uoted,  took  eifect,  and 

subject  ia  discussed  io  Wellman's  ca^e,  20  Vermont,  i)fi3;  Howe*H  i-sim.*.  *il 
t,  619:  1  Kent,  Com.,  457  ;  Bishop  on  Written  Laws,  27-31  a,  citing  l>warnM 
I  ed.,  16,  31,  34,  3r>,  :t7,  4<jO ;  The  Ann.,  1  GaUis,  ^2  ;  Panter  r.  Attorney  Gen- 
tro.  P.  C.  r}53;  Latless  r.  Holmes,  4  Term  K.,  OtU):  Hamlet  r.  Taylor,  'i  Jonrs 
i ;  People  r.  Clark,  1  Cal.,  406 ;  Tomlinson  r.  Bnlloch,  4  Cj.  H.,  D.  232 ;  Smith  v. 
if  art.  N.  C,  26;  United  States  r.  Williams,  1  Paine.  261 ;  In  re.  Howch,  6  Law 
r,  297;  1  Kent  Com.,  4r>4,  4r>5;  Matthews  r.  Zane,  7  Wheat.,  164,  211  :  Heard 
I,  8  Ga.,  33*0 ;  the  State  r.  Click,  2  Ala.,  2<> ;  Smets  r.  Weatherl)ee,  A.  M.  Char!., 
ihbone  r.  Bradford,  1  Ala.,  312;  (toodsell  r.  Boynton,  1  Sram.,5r>5;  Temple  r. 
orris,  9;  Taylor  r.  The  State,  31  Ala.,  ;Wi;  The  Stat**  r.  Bank  of  South  Caro- 
Rich,  609 ;  Woml  r.  Fort,  42  Ala.,  641 ;  Lapi'yre  r.  The  United  States,  IT  W»J.. 
;  /are.  Kichardsou,  6  I^w  Heporter,  !{1>2,  2  St4>ry,  r>7l ;  Johnson  r.  Merchaii- 
»aine,  601,  Dyer  r.  The  State.  Meigs,  2:J7,  2r>r);  Wartman  c.  Philadelphia,!! 
a.,  202;  Westbnwk  Manuf.  Co.  r.  Grant,  60  Maine,  ^\  Portland  Bank  r. 
ank,  11  Mass.,,204 ;  Keg.  r.  Edwards,  9  Ex*  h.,  :12,  23  Law  J.,  N.  S.  Exch.,  42  ; 
sr.  Keg.,9£xch.62ti;  Reg.  r.  St.  Mary,  Warwick,  1  EllisandB.,H16;  Commer- 
LmahipCo.  r.Bonlton,  Law  Hep.,  10  Q.  B.,  :i46;  Duffy r.  Ogden,  USmith  (Pa.) 
tt^r  r.  Gftrland,  15  Ves.,  24^;  Chirk  r.  Smith,  HDowl.  P.  C.,337;  Campbell  r. 
rays,  3  C.  P.D.,  105;  Lockett  r.  Hill.  1  Wootls,  rnVi;  Combe  r.  Pitt,  3  Bur.. 
4;  Johnson  r.  Penniugton,  3  Green,  N.J.,  ItW;  Metts  r.  Bright,  4  Dev.  and 
;  Lang  r.  Phillips.  27  Ala.,  311 :  National  Bank  r.  Burkhanlt,  100  U.  S..  »'»H4> : 
Crim.  Law,  279  et  »eq. ;  Salmon  r.  BurgesM,  1  Hiigh(>s,  IiV»;  /s  rr.  Wynne, 
ec.,  227,251;  In  re  Kichard8on.2  Stor>  C.  C  571,  3  Op.  Att.-Gcu.H^:  United 
Arnold,  1  Gallis,  348  ;  Lang  r.  Phillip,  27  Ala.,  311 :  Kimm  r.  Ortgoo<l.  1'.)  Miss. 
Iner  r.  The  Collector,  6  Wall.,  499  ;  Kennedy  r.Jl»alnier,  6  Gray,  3Ui:  Turloy 
,  17  lU.,  151 ;  Prescott  r.  Illinois  and  Michigan  Canal,  19  111.,  :{24  ;  McCulloih 
t ate,  11  Ind.,  424;  Sonthwark  Bank  r.  Commonwealth,  2  Casey.  Pa..  446  ; 
itan  Board  of  Health  r.  Schmades,  3  Daly,  2H2, 10  Abb.  Pr.  X.  S.  205 ;  St.  Mar- 
w  Orleans,  14  La.  An.,  113;  1  Bishop's  Crim.  Law,  296.  And  see  iLawson's 
Udce,  145,  title  *^  From,*'  citing  Peebles  r.  Hannaford,  IH  Maine,  106;  Smith  r. 
rBarb.,416;  Northeastern  B.  R.  Co.  r.  Payne,  9  Kiib,  L.,  177:  Tennessee,  Ac. 
r-  Adams,  3  Head,  596:  Pittsburgh  r.  Clay,  74  Pa.  St.,  2i')9 :  (  bewipenke,  &c., 
►.  r.  Key,  3  Cranch  C.  C,  oiKK 
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was  in  force^  at  that  momeut,  and  has  been  so  in  force  and  operativi 
since,  and  is  now  in  force. 

Said  act  is  now  fully  in  force  in  all  its  provisions.    The  Secretary  o 
the  Treasury  will  be  so  advised. 

Treasury  Department. 

First  Comptroller's  Office^,  July  16,  1883. 


IX  THE  MATTER  OF  THE  TIME  WITHIN  WHICH  A  CLAIM  MUST  BE  PRE 
SENTED  FOR  DRAWBACK  OR  REBATE  UNDER  THE  ACT  OF  MARCH  3 
1883,  (2-i  STAT..  48d),  'TO  REDUCE  INTERNAL-REVENUE  TAXATION,  AKl 
FOR  OTHER  PURP<>SES.'— DRAWBACK  EXPIRATION  CASE. 


I.  ClaiiUH  for  rebate  under  the  act  of  March  3,  1883  (*22  Stat,  488),  moat  be  prcsente 
on  or  before  Juoe  30,  1883. 

-2,  The  act  of  March  3,  1883  (22  Stat.,  489,  »ec.  4),  provides,  ''  that  ou  and  aAerlU. 
first,  1883,''  '^the  internal  taxes  on  snuff,  smoking  and  mannfactared  tobacco  "shi] 
be  reduced  to  eight  centtj  per  pound.  And  it  declares  "  that  on  all  original  and  nc 
broken  factory  packages  of  smoking  and  manufactured  tobacco  and  snuff,  *  * 
held  by  manufacturer.s  or  dealers  ai  the  time  9uch  reduction  shall  go  into  efeet^  n^o 
Mrhich  the  tax  has  been  paid,  there  shall  be  allowed  a  drawback  or  rebate  of  tii 
full  amount  of  the  reduction,  but  the  same  shall  not  apply  in  any  cote  where  H 
claim  has  not  beenpresen  ted  tcithin  sixty  days  following  the  date  of  the  reduction,"  Hdi 
That  the  period  iiieDtioned  **  withiu  sixty  days  following  the  date  of  the  redo* 
tion"  teruuu{it»*<l  it  tlir  dose  of  businens  hours  on  June  30,  1883. 


Decision  by  Willia^m  Lawrence,  First  Comptroller. 

Section  four  of  ''  An  act  to  reduce  internal-revenue  taxation,  and  ft: 
otlier  purposes,^'  approved  March  3,  1883  (22  Stat.,  489),  provides: 

*'  Sec.  4.  That  on  and  after  May  first,  eighteen  hundred  and  eigbtj 
three,  the  internal  taxes  on  snuff,  smoking,  and  manufactured  tolMoec 
shall  be  eight  cents  per  pound ;  and  on  cigars  which  shall  be  manafiiCft 
ured  and  sold  or  removed  for  consumption  or  sale  on  and  after  the  fii* 
day  of  May,  eighteen  hundred  and  eighty-three,  there  shall  be  aasessei 
and  collected  the  following  taxes,  to  be  paid  by  the  manufactaitf 
thereof:  On  cigars  of  all  descriptions,  made  of  tobacco  or  any  snbrf* 
tute  therefor,  three  dollars  per  thousand;  on  cigarettes  weighing  oi^ 
more  than  three  pounds  per  thousand,  fifty  cents  i>er  thousftDd;  •• 
cigarettes  weighing  more  than  three  pounds  per  thousand,  three doUttt 
per  thousand;  Provided yTh'dtou  all  original  and  unbroken  factory  pfldE*; 
ages  of  smoking  and  manufactured  tobacco  and  snuff,  cigars,  cheroodl^ 
and  cigarettes  held  by  manufiieturers  or  dealers  at  the  time  suchred^^^ 
tion  shall  go  into  effect,  upon  which  the  tax  has  been  paid,  there  afcil| 
be  allowed  a  drawback  or  rebate  of  the  full  amount  of  theredactioDfW^ 
the  same  shall  not  a)>ply  in  any  case  where  the  claim  ha^  not  beenptt^ 
sented  within  sixty  days  following  the  date  of  the  reduction;  aodsMlj 
rebate  to  mamifacturervs  may  be  paid  in  stamps  at  the  reduced  fMi 
and  no  claim  sh:ill  be  allowetl  or  drawback  paid  for  a  loss  amouutthlA 


Right  of  CofHmissioners  to  Certain  Fees — WeWs  Case.  403 

I  dollars.  It  shall  be  the  duty  of  the  Gommissioner  of  luterual  Eev- 
Be,  with  the  approval  of  the  Secretary  of  the  Treasury,  to  adopt  such 
les  and  regulations  and  to  prescribe  and  furnish  such  blanks  and 
Itts  as  may  be  necessary  to  carry  this  section  into  effect." 

Phe  <^date  of  the  reduction"  mentioned  in  this  section  is  ^^on  and 
iOtT  May  first,  1883."    The  period  mentioned  in  this  section  ^^  within 
:tiy  days  following  the  date  of  the  reduction"  expired  with  the  last 
iiUeiit  of  the  usual  business  hours  of  the  last  day  of  June,  1883. 
PRBASURY  Department, 

First  Comptroller's  Offi^^  July  17,  1883. 


THE  MATTER  OF  THE  RIGHT  OF  COMMISSIONERS  OF  THE  CIRCUIT 
30UKT8  OF  THE  UNITED  STATES.  FOR  THE  NORTHERN  DISTRICT  OF 
ALABAMA,  TO  CERTAIN  FEES.— WELLS'S  CASE. 


L' 


Snr  making  docket  entries,  the  comiuiMioners  of  circuit  courts  are  not  entitled  to 
[  tke  fees  of  one,  two,  and  three  dollars  prescribed  by  section  828  of  the  Revised 

Steiates,  for  clerks  of  courts,  commonly  called  docket  fees.    But  they  are  entitled 

to  eompensation  for  making  a  docket  required  by  order  of  court  fifteen  cents  per 

Mio. 

commissioners  are  not  entitled  to  fees,  for  making  itemized  statements  of 
of  commissioner,  marshal,  and  witnesses,  nor  for  copies  of  same,  sent  to  the 

elerk  of  the  court,  in  each  criminal  case,  as  distinct  from  compensation  for  the 
I    trsnsoript  of  proceedings,  to  b^  returned  to  the  clerk. 

L  floeh  commissioners  are  not  entitled  to  compensation  for  ** filing'^  evidence  of  wit- 
[    lesBCB,  to  be  furnished  to  the  Uuited  States  attorneys. 

lUie  accounts  of  W.  C.  Wells,  a  commissioner  of  the  circuit  court,  for 

northern  district  of  Alabama,  include  charges  for  ^'docket  fees''  in 

linal  cases;  also  charges  for  making  itemized  statements,  in  such 

of  fees  of  commissioner,  marshal,  and  witnesses,  and  for  copies  of 

same,  for  the  clerk  of  the  circuit  court.    Also  charges  for  ^^filing^^ 

loe  of  witnesses  in  such  cases. 

First  Comptroller,  in  settling  this  account,  is  required  to  decide 

ler  these  charges  can  be  lawfully  paid. 

W«  O.  Lancaster^  for  the  claimant. 

^  At  the  November  Term,  1881,  of  the  Uuited  States  court  at  Hunts- 
■fc,  Ala.,  the  following  rule  was  adopted  by  the  court,  upon  the  sug- 
of  the  Attorney-General,  for  the  observance  of  the  commis- 

'iEafle4. — Each  commissioner  shall  keep  a  well-bound  book  as  a  docket, 
rhich  he  shall  enter,  on  the  day  the  transactions  occur,  the  issuing  of 
warrant,  upon  whose  complaint  and  request  the  same  was  issued, 
_  nature  of  the  offense,  and  the  officer  to  whom  the  warrant  was  de- 
nted for  service,  together  with  the  proceedings  had  under  the  said 
fbnuit;  there  shall  be  entered  the  names  of  the  witnesses  present 
■  examined,  and  their  fees,  the  name  of  the  guard,  if  any,  and  his 
IM^  together  with  the  marshal's  or  deputy's  fees,  and  all  of  said  fees, 
lieAer  with  mileage  and  expenses  allowed  by  law,  and  a  statement 
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of  the  coiiimis8ioner^8  own  fees,  shall  be  properly  entered  upon  the 
warrant  when  returned  to  the  commissioner.  After  the  close  of  each 
examination,  the  commissioner  shall  forward  to  the  clerk  of  the  United 
States  circuit  court,  for  the  proper  district,  all  the  papers  in  the  case, 
with  a  proper  transcript  of  the  proceedings,  in  which  he  shall  schedule 
the  papers  forwarded.^ 

The  seventh  clause  of  section  847,  Kevised  Statntes,  authorizes  pay- 
ment to  commissioners — 

"  For  issuing  any  warnint  or  writ,  and  for  any  other  service  the  *am« 
compensation  as  is  allowed  to  clerks  for  like  servicesJ" 

The  10th,  llth,  and  12th  clauses  of  section  828,  Kevised  Statates, 
allow  clerks,  for  making  dockets,  indexes,  taxing  costs,  &c.,  a  fee  of  cue, 
two,  aftd  three  dollars. 

The  docket  fee  charged  by  the  commissioner  in  his  account,  is  uuder 
the  12th  clause,  and  is  clearly  within  the  scope  and  provisions  of  sec- 
tions 847  and  828,  Revised  Statutes.  The  services  performed  by  the 
commissioner  in  making  and  indexing  his  docket,  taxing  costs,  &c.,  are 
identical  with  those  of  the  clerk,  with  one  exception  in  the  10th  clause 
of  section  828.  Such  services  are  clearly  contemplated  by  the  7th  clause 
of  section  847,  and  this  clause  was  evidently  intended  to  embrace  nec- 
essary services,  not  particularly  enumerated  under  this  section.  Tbi< 
is  plainly  so,  because  otherwise  it  would  assume  that  Congress,  having 
created  this  office,  and  having  provided  a  free-tarift'  as  compensation, 
would  impose  imperative  duties,  and  payment  be  avoided  on  the  ground 
that  there  was  no  provision  for  the  payment  of  such  services.  In  other 
words,  payment  of  just  charges  would  be  denied  for  the  performance  of 
services  actually  necessary,  for  the  proper  administration  of  the  office, 
and  which  the  incumbent  is  bound  to  perform  under  a  penalty.  By  ruk 
7  of  the  court ''  said  clerks  are  charged  with  the  duty  of  bringing  to  the 
attention  of  the  court  any  failure  on  the* part  of  the  commissioners  to 
comply  with  the  foregoing  order."  Disobedience  to  rules  of  court  is 
punished  by  giving  judgment  against  the  disobedient  party  or  by  at- 
tachment for  contempt.  2  Bouv.,  490.  It  is  consonant  with  the  prio- 
ciples  of  justice  and  equity,  that  compensation  for  that  service  should 
be  made  according  to  a  liberal  view  of  the  statute  that  applies  to  it 
rather  than  to  deny  it.  The  conclusion  might  be  dift'erent  if  the  officer 
were  compensated  in  part  by  a  salary,  but  he  is  not. 

*'  There  can  be  no  consistent  theory,  except  that  which  regards  official 
rewards  as  the  recompense  for  actual  or  implied  official  work.  Nor 
would  it  be  possible,  in  most  cases,  to  have  the  work  done  without  some 
certainty  of  pay  for  it.  An  officer  is  not  to  be  expected  to  work  for 
nothing,  •  »  »  but  the  law  assumes  that  the  laborer  is  worthy  of 
his  hire,    •     ♦    *.*'    (Uunter's  ca^,  1  Lawrence,  Compt.  Dec..  152.J 

•  •  *  "  the  intention  of  the  law-giver  and  the  meaning  or  the  tat 
are  to  be  aijcertained  by  viewing  the  whole  and  every  part  of  the  Act 
One  part  of  the  statute  must  be  so  construed  by  another  that  the  whole 
may,  if  possible,  stand;  and  that,  if  it  can  be  prevented,  no  clauie^to^ 
t^nccj  or  icord  shall  be  surperftuous,  void,  or  insignificant:  •  •  ** 
Broom,  Leg.  Max.,  585. 

"  Where  the  words  of  a  statute,  prescribing  compensation  to  a  publie 
officer,  •  •  •  admit  of  two  Interpret^tionSj  they  should  be  eomtrfHi 
in  favor  of  the  officer y  ( IJ.  S.  r .  Morse,  3  Storv,  87 ;'  Morse  r.  U.  S.,  4  CU 
CI.,  14L) 

Section  4698,  Code  of  Alabama : 

^^Each  justice  of  the  peace  and  notary  ])ublic  with  jurisdictioD  o( 
justices  of  the  peace,  must  keen  a  docket  of  all  criminal  cases  tried^  whiA 


by  Rule  5.  Tbe  whole  iiiiionnt  of  tlieso  eliar;;:es  is  a  mere  trifle, 
kI  with  the  protection  att'onle<l  the  (lovernnient  against  fnuids 
ositions  npon  the  national  Treasury. 

is  to  the  charge  ^^for  tiling  evidence  of  witneHses.^  The  commis- 
reasoDS  and  explanations  show  conchisively  the  importance  and 
y  of  filing  the  evidence  of  the  witncHses,  during  tlic  preliminary 
ktion,  for  the  use  and  guidance  of  the  United  States  attorney  in 
iecution  of  the  defendants,  and  the  examination  of  the  witiiesseB, 
ial  before  the  United  States  court.  The  necessity  of  tliis  evi- 
,  to  inform  the  United  States  attorney  what  the  witnesses  testi- 
lefore  the  commissioner.  Witnesses  would  testifv  l>efore  the 
lioner  to  certain  material  evidence,  which  they  woulil  either  con- 
fail  to  testify  to,  in  the  trial  before  a  jury.  In  many  instances, 
»  would  testify  to  some  material  facts,  in  order  to  secun*  a 
he  United  States  court  at  the  expense  of  the  (lovernment,  and 
e  defendant  was  on  trial  before  a  jurv,  thev  failed  to  testifv  as 
d  done  before  the  commissioner,  anil  the  defendant  was  dis- 
.  To  prevent  this  fraud  on  the  Government,  United  States 
's,  with  the  approval  of  the  court,  i*equired  commissioners  to 
»wu  the  material  evidence  of  the  witnesses,  during  theexamina- 
i  file  the  same  among  the  papers  to  be  sent  to  court.  The 
for  the  docket  fee  and  for  filing  the  evidence  <»f  witness's  are 
aneh  authorized  by  the  fee  bill,  and  the  si*rviees  areas  necessary, 
rawing  of  the  l>ond  of  the  defen<lant,  an<l  taking  the  ackuowl- 
bof  his  sureties.  There  is  nothing  in  sectiiMi  847  R.  S.  to  au- 
commissioners  to  charge  for  drawing  a  lK)nd,  iS:c.,  except  the 
f  the  seventh  clause  taken  in  connection  with  section  82S  U.  S. 
hese  two  sections  taken  tog<*th«*r  <*l<'arly  authorize  the  charge 
ring  a  bond,  &c.,  so  do  they,  with  e<iual  force  of  reasoning,  au- 
the  charge  for  docket  fee,  an<l  for  tiling  the  eviden<*e. 
videnoe  of  the  several  witnesses  examined  should  l>e  reduced 
•&»  ^y  ^r  under  the  direction  of  the  magistrate  and  signed  by 
apectively.  (In  re  Ilenrich,  5  Tdatchf.,  ('.  ('.,  411.) 
vidence  of  the  witnesses  examined  must  be  redu(*ed  to  writing 
aagistrate,  or  under  his  direction,  and  signed  by  the  witnesses 
vely ;  such  examination  is  under  the  control  of  the  magistrate, 
old  be  so  conducted  as  to  elicit  the  facts  of  the  <'ase.  (Section 
ivised  Code  of  Alalvima.) 

rovision  that  the  arrest  of  offenders  against  the  Unitinl  States 
^'agreeably  to  the  usual  nio<le  of  process"  against  otVendtTS  in 
e  where  they  may  be  found,  has  been  construed  to  intend  that 
eedings  before  commissioners  and  other  magistrates  in  the  pre- 
'  examination  of  such  accused  persons,  must  be  similar  to  pro- 
\  had  for  like  puri>o«es  by  the  laws  of  the  States  where  the  pro- 
;  may  take  place.  (United  States  r.  Horton's  Sundries,  2  Dillon, 
ted  States  v.  Rundlett,  2  Tnrtis,  (\  C.  tl.' 
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Decision  by  William  Lawbenoe,  First  Comptroller. 
The  powers  of  coinmissiouers  of  the  circuit  cdurts  are  given,  and  tb 


duties  prescribed,  by  sundry  statutory  provisions.    Bev.  Stat.,  629,  71 
,  728,  945,  1014,  1042,  1778,  1982-1987,  3462,  4079-4081,  4546,  5270,  5» 
5296;  act  June  23,  1874  (18  Stat.,  255,  sec.  6);  act  March  1, 1875  ^j 
Stat,  336,  sec.  3) ;  act  August  14, 1876  (19  Stat.,  142,  sec.  7). 

Their  accounts  are  to  be  approved  by  the  proper  court.    Act  Febrn. 
ary  22, 1875  (18  Stat.,  333,  sec.  1);  see  Hayburn's  case,  2  Dallas,  410, 
414.    The  Attorney-General  exercises  a  general  supervisory  power  over 
their  accounts  (Rev.  Stat.,  368).    Their  accounts  are  subject  to  revisjoo 
by  the  accounting  officers  of  the  Treasury  Department.   See  act  Febru- 
ary 22, 1875  (18  Stat.,  333). 
The  Revised  Statutes  contain  the  following. 

Sec.  828.  For  issuing  and  entering  every  process,  commission,  sam- 
mons,  capias,  execution,  warrant,  attachment,  or  other  writ,  except  a 
writ  of  venire,  or  a  summons  or  subpoena  for  a  witness,  one  dollar. 

For  issuing  a  writ  of  summons  or  subpoBua,  twenty -five  cents. 

For  filing  and  entering  every  declaration,  plea,  or  other  paper,  ten 
cents. 

For  administering  an  oath  or  affirmation,  except  to  a  juror,  ten  cents. 

For  taking  an  acknowledgment,  twenty-five  cents. 

For  taking  and  certifying  depositions  to  file,  twenty  cents  for  each 
folio  of  one  hundred  words. 

For  a  copy  of  such  deposition  famished  to  a  party  on  request,  tei 
cents  a  folio. 

For  entering  any  return,  rule,  order,  continuance,  judgment,  decree, 
or  recognizance,  or  drawing  any  bond,  or  making  any  record,  certificate, 
return,  or  report,  for  each  folio,  fifteen  cents. 

For  a  copy  of  any  entrj^  or  record,  or  of  any  paper  on  file,  for  each 
folio,  ten  cents. 

For  making  dockets  and  indexes,  issuing  venire,  taxing  costs,  and  aU 
other  services,  on  the  trial  or  argument  of  a  (;ause  where  issue  is  joined 
and  testimony  given,  three  dollars. 

For  making  dockets  and  indexes,  taxing  costs,  and  all  other  service** 
in  a  cause  where  issue  is  joined,  but  no  testimony  is  given,  two  dollars.    ' 

For  making  dockets  and  indexes,  taxing  costs,  and  other  service*,  i^ 
a  cause  which  is  dismissed  or  discontinued,  or  where  judgment  or  d^ 
cree  is  made  or  rendered  without  issue,  one  dollar.  , 

For  making  dockets  and  taxing  costs,  in  cases  removed  by  vritoi    ^ 
error  or  appeal,  one  dollar.  j 

For  affixing  the  seal  of  the  court  to  any  instrument,  when  required, 
twenty  cents. 

For  every  search  for  any  particular  mortgage,  judgment,  or  other  K^t 
fifteen  cents. 

For  searching  the  records  of  the  court  for  judgments,  decrees,  or  otber 
instruments  constituting  a  general  lien  on  real  estate,  and  certifying tlHJ 
result  of  such  search,  fifteen  cents  for  each  person  against  whomsw* 
search  is  required  to  be  made. 

For  receiving,  keeping,  and  paying  out  money,  in  pursuance  of  any 
ttatate  or  order  of  court,  one  per  centum  on  the  amount  so  received,  ! 
,  and  paid. 
•  traveling  from  the  office  of  the  clerk,  where  he  is  required  IP 
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I  the  place  of  holding  any  court  required  by  law  to  be  held,  five 
ftUefor  going  and  five  cents  for  returning,  and  five  dollars  aday 
ttendance  on  the  court  while  actually  in  session. 
oka  in  the  offices  of  the  clerks  of  the  circuit  and  district  courts, 
ig  the  docket  or  minute  of  the  judgmentis,  or  decrees  thereof, 
ring  office  hours,  be  open  to  the  iusi>eetion  of  any  person  desir- 
[amine  the  same,  without  any  fees  or  char^re  therefor. 

rOMMISSIONER»'  FEES. 

47.  For  a^lministering  an  oath,  ten  cents. 

king  an  acknowledgment,  twenty-five  centb. 

taring  and  deciding  on  criminal  charges,  five  dollars  a  day  for 

necessarily  employed. 

tending  to  a  reference  in  a  litigated  matter,  in  a  civil  cause  at 

quity,  or  in  admiralty,  in  pursuance  of  an  order  of  the  court, 

liars  a  day. 

iking  and  certifying  deiiositions  to  tile,  twenty  cents  for  each 

ich  copy  of  the  same  furnished  to  \\  party  on  re^jiiest,  ten  cents 

folio. 

ming  any  warrant  or  writ,  arid  for  any  other  service,  the  same 

ation  as  is  allowed  to  clerks  for  like  nerricek, 

suing  any  warrant  under  the  tenth  article  of  the  treaty  of 

nine,  one  thousand  eight  hundred  and  forty  t wo.  liet ween  the 

Itates  and  the  Queen  of  the  United  Kingdom  oi  (ireat  Britain 

ind,  against  any  person  char^red  with  any  rrime  or  offense  set 

said  article,  two  dollars. 

suing  any  warrant  under  the  provision  of  the  convention  for 

mder  of  criminals,  between  the  United  Stat^fs  and  the  King  of 

ich,  concluded  at  Washington  XovenilH*r  nine,  one  thousand 

adred  and  forty-three,  two  dollars. 

aring  and  deciding  upon  the  ease  of  any  person  charged  with  any 

offense,  and  arrested  under  the  provisions  of  said  treaty,  or  of 

mention,  five  dollars  a  day  for  the  time  necessarily  employed. 

le  examination  and  certificate  in  (^ases  of  applications  for  dis- 

f  ][>oor  convicts  imprisoned  for  non  payment  of  a  fine  or  fine  and 

e  dollars  a  day  for  the  time  necessarily  employed.     (See  §  1042.) 

•ttlement  of  the  account  of  the  claimant  requires  the  decision 
distinct  questions : 

claimant  is  not  entitled,  in  any  criminal  cast',  to  the  docket  fee 
iro,  or  three  flollarft,  according  to  <nrcum8tances,  provided  for 

courts  by  section  828  of  the  Revised  StJitat4.*s.  This  was  de- 
band's  case,  an(e,l\9:i.  The  conimissitmer  is  entitled  to  payment 
ig  proper  entries  in  his  <locket,  heeause  sn<'h  entries  are  similar 
made  by  clerks  in  the  journal  or  minutes  of  a  rourt,  and  arere- 
r  the  proi)er  order  of  court,  and  the  Alabama  statute,  as  to  oili- 
ng a  jurisdiction  like  tliat  of  a  commissioner.  In  otber  w^rds, 
vices  of  a  i^ommissioner  fall  within  the  exju'ession  *Mike  serv- 
lection  847  of  the  Revised  Statutes.  Tliev  are  like  the  services 
of  courts,  the  compensation  for  which  i^  for  **  making  any  rec- 

•  •  '^  for  each  folio  lift«*en  cents."  and  fnr  a  copy  of  any  rec- 
red  by  law,  for  each  folio  ten  (rents.     It\  in  addition  to  this^tU^ 
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comoiissioner  should  be  paid  the  docket  fees  claimed  in  each  criminal 
case,  he  would  be  twice  paid  for  the  same  service.  The  claim  for  docket 
fees  is  not  aided  by  the  Alabama  statute. 

Under  section  1014  of  the  Revised  Statutes  of  the  United  States, per- 
sons charged  with  crime,  may  '^  be  arrested  and  imprisoned,  or  bailed," 
and  '"  agreeably  to  the  usual  mode  of  process  against  offenders  in  such 
State/'  The  Alabama  statute  requires  each  justice  of  the  peace,  ha?- 
ing  a  similar  jurisdiction  under  State  laws,  to  '*keep  a  docket."  The 
question  whether  the  statute  applies  to  a  commissioner,  may  not  be  ma* 
terial;  see  Allen's  case,  2 'Lawrence,  Comp.  Dec,  2d  ed.,  215;  Special 
Deputy  Marshal's  case, |?o«f.  Without  reference  to  this  statute,  the  com- 
missioner is  required  to  keep  a  docket.  The  right  to  fees  is  not  deter-  j 
mined  bj'  this  statute,  but  by  the  act  of  Congress.  The  charge  for  ' 
docket  fees  is  disallowed.  1 

II.  The  itemized  statements  of  fees,  for  which  compensation  is  claimed 
in  this  case,  are  simply  indo^rsed  on  the  tcarrants,  most  of  the  items  being 
furnished  by  the  marshal.  i 

No  law  authorizes  the  payment  of  compensation  for  such  ntateinenUf  \ 
nor  for  copies  of  the  same  for  the  clerk  of  the  circuit  court.  i 

This  will  appear  from  a  well-settled  principle. 

Compensation  cannot  be  paid,  unless  some  act  of  Congress  has  autlKff* 
ized  it,  either .  in  terms,  or  by  a  proper  construction  thereof.  There 
may  be  duties  required  of  commissioners  in  one  State,  which  may  not 
be  required  in  another.  This  is  the  effect  of  section  1014  of  the  Revised 
Statutes,  which  requires  that  persons  charged  with  crime,  may  be  ar- 
rested and  imprisoned,  or  bailed  "  agreeably  to  the  usual  mode  of  pro- 
cess against  offenders  in  such  State."  Section  1014  of  the  Eevised  i 
Statutes  provides  that  "copies  of  the  process  shall  be  returned  \bj  - 
commissioners]  as  speedily  as  may  be  into  the  clerk's  office  of  such  ^ 
court  of  the  United  States  as  by  law  has  cognizance  of  the  offense.' ' 
So  duties  may  be  required  of  them  in  relation  to  their  accounts  offeti  * 
under  the  direction  of  the  Attorney-General  (Rev.  Stat.,  368),  or  by  the 
courts  required  to  pass  on  them,  act  February  22,  1875  (18  Stat.,  333)- 

The  fees  of  commissioners  are  provided  for  in  two  modes: 

First.  Section  847  of  the  Revisciil  Statutes  prescribes  fees  fdr  specifit 
official  acts  or  services. 

Second.  The  same  section  provides  for  the  payment  to  commisaioD' ' 
ers  "for  issuing  any  warrant  or  writ,  and  for  any  other  service, the- 
same  compensation  as  is  allowed  to  clerks  for  like  services,'^  The  f€«e 
of  clerks  are  prescribed  by  section  828,  Rev.  Stat. 

Under  these  two  sections,  commissioners  can  be  paid  for  all  serrioei ' 
required  of  them  by  law,  including  the  authorized  orders  of  the  Atto*-^ 
ney-Geueral  and  of  courts,  so  far  as  sections  828  and  847  can,  by  inyi 
reasonable  construction,  be  made  applicable  to  such  services.  The  pro*  * 
visions  of  section  828  for  compensation  "for  •  •  •  making  any  ; 
reconl.  certificate,  return,  or  report,  for  each  folio,  fifteen  cents,'^  aii4'^ 
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'foraeiipy  of  auy  entry  or  recoixl,  or  paper  on  rile,  for  ea<!h  folio,  ten 
wito,"  would  generally  seem  suDicient  for  all  «)nliuuiy  servicc«  not 
therwioe  provided  for.  Hut  it  unist  he  apparent,  that: 
(1)  There  is  uo  express  provision  of  any  statute  rei|uiring  the  com- 
lAsioDei  to  make  the  ^^ntatementH'^  in  question  in  the  form  adopted,  nor 
J eop^  thereof,  nor  (2)  are  such  statements  or  copy  re<juire<l  by  any 
ierof  court,  uor  (3)  by  any  onler  of  the  Attorney-<leneral. 
No  provision  is  made  by  section  847  for  fees  for  such,  nor  is  there  any 
ike  service^  provider!  for  clerks  in  section  828,  and  if  so,  there  ro- 
ios  the  fatal  objection,  that  the  service  na  rendered  was  unauthorize«l. 
lome  of  the  courts  have  made  an  order  requiring  each  commissioner 
^keep  a  docket,**  and  providing,  that  "at  the  foot  of  the  docket,  in 
b  case,  the  commissioner  shall  enter  a  statement  of  all  fees  and  ex- 
ses  accruing  in  the  case,  including  his  own  fees.''    Hand's  case,  ante^ 

rale  of  court  in  Alabiima  provides,  that  ''after  the  close  of  each  ex- 
oation,  the  commissioner  shall  forward  to  the  clerk  of  the  United 
res  circut  court  for  the  proper  district,  all  the  papers  in  the  case, 
a  proper  transcript  of  the  proeeedinpH^  in  which  he  shall  schedule  the 
ers  forwanled.^  This  transcript  must  include  "a  statement  of  all  fees 
expenses.*'  This  of  course  must  be  itemized,  and  it  is  the  itemized 
ement  required,  and  the  only  one  authorize<l.  The  transcript  should, 
be  rule  requires,  show  "the  pnx-eedings";  it  should  "schedule  the 
ers  forwarded,'*  and  show  all  fees  and  costs.  This  may  lawfully  be  paid 
uid  at  the  same  mte  i>er  folio  prescrilRMl  by  law  for  copies.  It  is  taken 
I  the  docket,  which  under  the  rule  must  show  "  the  proceedings  had 
er  the  said  warrant  **  in  each  case.  ( 'onimissionerm  have  not  usually 
med  these  fees,  but  when  such  dockets  and  transcripts  are  reiiuire<l 
made,  they  are  to  be  paid  for.  The  rule  says,  that  "  a  statement  of 
commissioner's  own  fees,  shall  Im«  properly  entcretlon  the  warrant.** 
universal  usage,  the  fee  for  the  warrant  is  indorsed  then^on,  and  is 
>me  ;!«nse  a  part  then'of.  This  provision  does  not  require  all  the 
missioner's  fees  to  l)e  so  entenMl.  It  relates  to  the  fees  for  the  war- 
.  The  other  fees  are  all  to  be  entered  on  the  docket.  The  rul«» 
\:  ^'  There  shall  be  entered  the  names  of  the  witness's,**  &c.  This 
US,  entered  on  the  docket.  An<l  the  feen  are  to  be  entered  on  the 
set.  The  Commissioner  js,  by  rule  of  court,  requirwi  to  forwanl 
transcript  of  the  proceedings"  in  each  cas<»  an<l  he  is  required 
another  rule  of  court,  at  the  end  of  (*ach  month,  to  furnish  a 
rt  of  all  the  cases  examined  during  the  month,  but  it  is  not  shown 
;  the  required  transcript  in  each  <rase  was  forwarcled,  or  the  rejwrt 
le  by  the  claimant.  The  charges  for  making  itemized  statements  of 
of  commissioner,  marshal,  and  witnesses,  and  for  copies  of  the  same 
he  clerk,  are  disallowed. 

L  Commissioners  are  not  entitled  to  compensation  for  ^\fiUng^  evi- 
«of  witnesses  to  be  furnished  to  the  United  .States  attorneys.  No 
requires  such  evidence*  to  lie  ^\ti!ed.^    There  is  no  ueee8H\ty  tox  ^V 
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\ng  it.  If  testimony  is  reduced  to  writing,  for  the  information  of 
United  States  attorney,  it  should  be  at  once  delivered  to  him*  if  prei 
or  forwarded  to  him,  if  absent.  It  is  not  made  to  be  filed.  The  ml 
court  requires  a  statement  on  the  commissioner's  docket,  of  ^'  the  ni 
of  the  guard,  if  any,  and  his  fees."  As  a  matter  of  law,  the  guurd 
no  fees.  The  marshal  is  entitled  to  mileage  for  the  travel  of  the  gui 
Kev.  Stat.,  829.  And  he  is  entitled  to  a  fee  for  "  bringing  in,  gnardi 
and  returning  prisoners." 

The  charge  for  filing  evidence  is  disallowed.* 

Treasury  Department, 

First  Comptroller's  Office,  July  7,  1883. 


IN  THE  MATTER  OF  THE  RIGHT  OF  A  PERSON  DULY  APPOINTED  AS( 
SUL,  WHO  HAS  TAKEN  THE  OATH  OF  OFFICE,  AND  GIVEN  BOND 
RECEIVE  SALARY  BEFOKE  HE  HAS  ENTERED  ON  THE  DUTIES  OF 
OFFICE.— DUNN'S  CASE. 


1.  Under  tbe  Ntatutes  providing  for  the  payment  of  salaries  to  diploniatitr  and 

Bular  oDiccre,  the  right  to  salary  does  not  exist,  nntil  after  the  officer  has  t 
the  oath  of  office,  haf*  filed  his  bond,  the  commission  has  been  issned,  and  the 
eer  has  actually  entered  on  his  dnties  as  snch,  by  holding  himself  in  excli 
readiness,  nnder  the  directions  of  the  Department  of  State  to  receive  instract 

2.  I'he  date  of  the  oomraisHioii,  after  the  oath  of  office  has  been  taken,  is  nsnalli 

time  at  which  the  thirty  days  for  receiving  instructions  commences,  but  thi 
partment  of  State  may  fix  a  later  date,  at  which  such  period  of  thirty  dayii 
commence. 

3.  A  consular  otticcr*in  service  at  one  place,  and  appointed,  and  commissioned  U 

at  another  consulate,  cannot  receive  salary  under  his  new  appointment,  trhi 
continues  to  perform  the  duties  under  his  prior  commission. 

David  M.  Dunn,  while  holding  the  office  of  United  States  eonsn 
Charlottetown,  Prince  Edward  Island,  at  a  salary  of  $l,oOO  per  ftiiD 
was  appointed  United  States  consul  at  Valparaiso,  Chili,  at  a  salar; 
$3,000  per  annum,  and  was  commissioned  as  such  June  6,  1883. 

Mr.  l>unu's  bond  as  consul  at  Valparaiso,  approved  by  the  Secret 
of  State,  and  transmitted  to  the  Secretary  of  the  Treasury  JnniB 
was  filed  in  the  office  of  the  First  Comptroller,  June  22,  1883. 
alleges  that  after  official  notification  of  his  appointment  at  Cliarlo 
town,  he  there  took  the  oath  of  office  June  9,  as  Unitcfl  States  couga 
Valparaiso. 

In  point  of  fact,  however,  Mr.  Dunn  continued  in  the  discharge  of 
duties  of  the  office  as  consul  at  (Charlottetown  up  to  and  including  J) 
30,  188;),  and  on  July  1,  1883,  left  his  post  to  report  to  the  Departm 
of  State  in  Washington  city.  He  has  rendered  his  acconntof  sd 
as  consul  at  Charlottetown,  Piince  Edward  Island,  for   the  qntt 

•  There  are  in  tlio  Tnitod  States  and  Territories  abont  l.r>00  comniimiunen of 
vin:nit  fourf.s. 
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iding  June  30, 1883,  charging  salary  for  the  entire  quarter,  $375,  and 

ndiled  the  fees  received  for  said  period,  1355.21,  and  his  draft  on  the 

bnetaiy  of  the  Treasury  for  $19.79,  the  balance  of  salary  due  after 

MQeting  the  fees  received. 

Mr.  Dunn  claims  that  he  should  be  allowed  salary  for  thirty  days. 

hOe  receiving  instructions  as  United  States  consul  at  Valparaiso  (Rev. 

at,  1740),  and  that  his  salary  as  consul  at  Valparaiso,  at  the  rate  of 

^000  per  annum,  should  begin  with  the  date  of  his  (*ommiKsi<Mi,  Junt'^ 

1883. 

As  Mr.  Dunn  did  not  cease  to  act  as  consul  at  Charlottetown,  Prince 

Iward  Island,  until  after  June  30,  1883,  his  account  for  salary-  while 

«iving  instructions  as  consul  at  Valparaiso,  has  bc<'n  made  out  in 

B  office,  from  July  1,  to  July  9,  18s;3,  inclusive.    Mr.  Dunn  stated  at 

AShington  city  on  July  9,  18H3,  that  he  would  sail  for  his  post  on  the 

lowing  day. 

the  First  Comptroller  is  asked  to  decide  when  the  ri^ht  of  Mr.  Dunn 

salary  as  consul  to  Valparaiso  I'ommenired. 


iCisiON  BY  William  Lawrence.  Firnt  Comptroller. 

Ed  an  action  or  proceeding;  to  enforce  jmynient  of  the  salary,  or  to 
over  tJie  profits  of  an  ofti<*e,  the  ri^bt  to  surh  salary  or  profits  i«* 
leraUy  incident  to  the  title  to  the  oHice;  not  to  the  ponsfHsion  of  it,  or 
s  performance  of  its  duties.  (The  poople,  r.r  r/7.  Morton  r.  Tienian, 
Barb.,  193;  Evans's  case,  3  Lawrence,  (.'onipt.  Dec,  111.)  But  every 
ieer  who  has  the  title  to  an  otiire  is  not  in  all  <*as(*s  (entitled,  before 
tering  on  the  duties  thereof,  to  the  salary  authorized  by  law. 
kn  appointment  to  oilice  is  complete  wluai  a  person,  nominated  by  the 
eddent,  has  been  confirmed  by  the  Senate,  and  the  commission  has 
m  signed  by  the  President,  and  the  seal  ailixed.  (United  States  r. 
Baron,  19  How.,  78;  Marbury  r.  Madison,  1  ('ranch,  137,  157.)  But 
appointment  may  be  complete,  and  yet  the  title  to  an  otlic«  may  not 
sreby  vest  in  the  person  entitled  to  take  it.  In  Marbnn  r.  Madison 
Cranch,137,  IGl),  decided  in  18(1.3,  it  was  said  that  nt'ither  the  delivery 
a  commission,  nor  its  acceptance  by  a  ]K'rson  appointtui  to  oflire,  is 
Besaary  "to  give  validity  to  an  appointment,  •  •  •  The  a)>point- 
ot  is  the  sole  act  of  the  Presidrnt :  Tlie  ar<'o[»tance  is  the  sole  act 
the  officer,  and  is  in  plain  common  si^nse  i)osterior  to  the  appoint- 
Bt.  As  he  may  rei<ign,  so  he  may  refuse  to  acee])t;  but  neither  the 
B  nor  the  other  is  capable  of  rendering  the  app<Mntmeiit  a  nonentity- 
•  •  A  commission  bears  date,  and  the  xalary  of  the  offutr  commences 
mkis  appointment ;  not  from  the  transmission  (»rac<*eptanee  of  hiseom 
Mfon." 

nan  opinion  November  21»,  18^12  (1  Op.  Att.-Clen..  123),  AttorneyCien- 
I  Legar^  held,  that  ^^  ])ublic  officers  are  entitled  to  ))ay  and  emoluments 
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nppertaiuiug  to  their  office,  ouly  from  the  time  thej  enter  up< 
performance  of  datieid;  bat  the  performance  of  duties  or  the  con 
requisite  to  the  legal  ability  to  perform  them,  is  the  equity  upon 
salaries  are  predicated.''  And  he  said,  '^  officers  are  now  paid  onl^ 
the  day  they  ent^r  on  their  duties.''  There  are  cases  which  sho^ 
a.  person  once  in  office  is  entitled  to  the  salary,  whether  he  perfoni 
duties  thereof  or  not.  (Sleigh  v.  United  States,  9  Ct.  CI.,  369;  A 
priation-Extension  Case,  3  Lawrence,  Compt.  Dec.,  213.) 

In  an  opinion  June  30,  1855  (7  Op.  Att.-Gen.,  303),  Attomey-G< 
Cushing  held,  that  "the  salaries  of  all  judges  of  courts  of  the  t 
States,  are  due  from  the  date  of  appointment,  but  the  party  do( 
become  entitled  to  draw  pay,  until  he  has  entered  on  the  duties 
office,  or  at  least  taken  his  official  oath." 

And  the  Attorney-General  proceeds:  "It  is  said  by  the  court, 
case  of  Marbury  v.  Madison  (1  Cranch,  161),  that  'a  commission 
date,  and  the  salary  of  the  officer  commences  from  his  appointment.^ 
like  nearly  the  whole  opinion  of  the  court  in  that  case,  is  dictum 
and  most  certainly  it  is  not  good  law,  in  the  broad  generality  < 
proposition,  even  in  cases  Vhere  the  statute  is  silent  on  the  sc 
Thus  it  has  been  the  established  rule  of  the  Government,  to  jKiyy 
ministers,  not  from  the  d^ite  of  their  appointment,  but  from  the  timi 
they  begin  to  devote  themselves  to  the  public  service,  that  time  beinf; 
by  acts  performed,  as  by  leaving  home  to  come  to  the  seat  of  goveri 
for  instructions,  or  by  understanding  between  them  and  the  Seci 
•of  State."    (See  also  7  Op.  Att.-Gen.,  186.) 

In  the  United  States  v.  Le  Baron  (19  How.,  78),  decided  in  185 
<30urt  after  saying,  that  "  when  a  person  has  been  nominated  to  ac 
by  the  President,  confirmed  by  the  Senate,  and  his  commission  ha 
signed  by  the  President,  and  the  seal  of  the  United  States  fl 
thereto,  his  appointment  to  tJuit  office  w  complete,'^'  then  proceeds  t 
■*^  Congress  may  provide,  as  it  has  done  in  this  case,  that  certaii 
shall  be  done  by  the  appointee  before  he  shall  enter  on  the  poes 
of  the  office  under  his  appointment.  These  acts  then  become  con^ 
pre(?edent  to  the  complete  investiture  of  the  office;  but  they  arc 
performed  by  Jthe  appointee,  not  by  the  executive;  all  that  the  i 
tive  can  do,  to  invest  the  person  with  his  office,  has  been  completed 
the  commission  has  been  signed  and  sealed ;  and  when  the  perse 
performed  the  required  conditions,  his  title  to  enter  on  the  posai 
of  the  office  is  also  complete." 

On  general  principles,  it  seems  clear  that  a  person  appointed  to 
does  not,  merely  by  virtue  of  his  appointment,  become  entitled  t 
salary  of  the  office  from  the  date  of  the  appointment.  He  certain! 
not,  as  a  general  rule,  be  entitled  to  the  salary  until  he  takes  th< 
of  office,  and  thus  accepts  the  office.  Until  he  does  this,  be  canno 
fully  perform  any  duty  of  the  office.  The  Constitution  requires, 
officers,  an  oath  "  to  support  this  Constitution."    (Const.,  Art.  6, 
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Ike  statute  requires  an  oath  of  office.  (Act  Jnuo  1,  17di>  (1  Stat.,  23) ; 
leCnUoch  v.  Marylaud,  4  Wheat.,  41G:  a4!t  JiUy  2,  184)2  (12  8tat.,  502, 
K.  1);  Kev.  Stat.,  17r><5, 1757,  1830.) 

The  authorities,  already  cited,  show  that  an  appointment  does  not  per 
r invest  the  person  apiiointed  to  an  ofti<;e  with  the  title  thereto.  His 
Deeptanoe,  and  the  oath  of  othce,  are  noeesMary  to  vest  the  title.  Tntil 
stakes  the  oath  of  office,  '^'he  iH  not  actually  in  office.*^  (7  ()[>.  Att.- 
eu.,  310.  See  Bowerbauk  r.  Moms,  Wall.  (\  C,  118.)  Without  the 
tie  to  an  office,  there  can  generally  be  no  ri^ht  to  the  Huhiry.  (The 
Bople,  ex.  rel.  Morton,  r.  Tieinan,  'M)  Harbour,  10.'3.)  TIh^  c4>inniirtsioii  of 
lofflcer  is  the  evidence  of  his  a))pointnient.  It  is  the  evidence  on  which 
mgn  Governments  issue  exequaturn  to  our  consular  officers.  When, 
the  opinion  of  the  Department  of  State,  it  is  not  expedient  to  com- 
ission  a  consular  officer,  althou^rh  h<' has  conformed  to  all  tlu*  legal 
qnirements,  a  commission  is  refused  him,  and  he  remains  a  private 
Ksen.  Tlie  appointing  power  can  refuse  to  issue  a  commission,  evi*u 
»a  person  nominated  and  confirmed,  or  revoke  it.  if  isMUed,  and  remove 
m  officer.  Bowerbank  r.  Morris,  Wall.  C.  C,  120,  and  crises  cited. 
Hiether,  in  addition  to  the  renting  of  the  title^  the  officer  must  enter  oh 
m  iuties  of  hin  office^  as  a  condition  precedent  to  the  right  to  receive 
laiy,  may  depend  on  the  legislation  ajiidicable  to  the  particular  office. 
has,  the  act  of  September  23, 1789  (1  Stat.,  72)  expressly  provided  that 
idgea  shall  receive  pay  from  the  time  of  their  appointment.  In  other 
Ito,  the  provision  on  this  subject  is  rep(*ated.  (Act  June  15,  18.'{(>,  5 
tat,  51,  sec.  5;  act  July  1,  18.30,  Id.  <>2,  sec.  :$;  act  March  X  184."),  ///. 
R,  sec.  6;  act  September  28,  18.50,  9  Stat.,  .■»22,  sec.  7.) 
(Hher  statutes  are  silent  on  the  subject.  (Act  February  1.3,  1801,  2 
tat,  100,  sec.  41;  act  February  24,  1S07,  Id,  421,  se«\  .5;  act  March  3, 
119,  9  Stat,  407,  sec.  11 ;  act  Sei>tember  9,  1859,  Id.  451,  sec.  12:  Id. 
17,  sec  11 ;  7  Op.  Att.-Gen.,  ;U)7.j 

Other  statutes  give  a  right  to  salary  from  the  <iate  of  ap])uintment, 
kbe  paid  only  after  entering  on  duty.  (Act  August  14,  1848,  9  Stat., 
18^  sec.  11 ;  act  March  2, 18.5:3,  10  Stat.,  177,  s<»e.  1 1 ;  act  May  .39,  1854. 
L2S2,  sec.  12;  Rev.  Stat.,  1.550,  Id.  1941;  Itev.  Stat.,  .■>54,  rM)7,  r,7G, 
In,  2208-2211,  2237.)  A  consul  or  vice-consul  is  not  investeil  with 
IB  office,  nor  entitled  to  salary,  until  he  gives  the  bond  requiivd  by 
NT.  (Dainese's  case,  15  Ct.  CI.,  01.)  A  person  having  the  <*ivdentials, 
ioiring  him  to  be  elected  a  Kepn^sentative  in  Congress,  is  not  invested 
llh  the  title  to  his  office^  until  he  takes  the  pres<*ribed  oath,  which  he 
nat  required  to  take  until  a  session  of  (\mgress  commences.  (Con- 
■tant's  Widow's  case,  3  Lawrence*,  Compt.  Doc,  328;  (Crowley's  case, 
t,  355,  431;  Williams,  June  (»,  1874,  14  Op.  Att.-On.,  4iH\;  Id., 
JDT.  2, 1872,  14  Op.  Att.-Gen.,  i:\S.)  But  he  is  entitled  to  the  monthly 
igvient  of  his  salary,  prior  to  that  time,  In'ginning  with  the  com- 
enoemeDt  of  the  term  in  Congress  for  which  he  is  elected.  So  it  is 
,  that  generally  a  person  apiK)inte<l  to  take  the  place  of  an  oftfeer 
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in  office  cannot  receive  the  salary,  at  least  until  the  officer  reoi( 
the  operation  of  the  new  commission  is  notified  thereofl  (Bon 
V.  Morris,  Walla<5e,  C.  Ct.  Pa.,  118 ;  7  Op.  Att.-Gen.,  310.)  This  i 
so,  for  the  title  to  one  office  cannot,  as  a  general  rale,  vest  in  t' 
sons  at  the  same  time.  (Ux  parte  Hennen,  13  Pet.,  230.)  In  t 
of  diplomatic  and  consular  officers,  this  is  not  strictly  the  case,  wl 
officer  is  appointed  to  supersede  another,  Congress  having,  b^ 
August  18,  1856  (Rev.  Stat.,  1740),  reorganizing  the  diploma 
consular  service,  made  special  provision  for  the  salary  of  the  oi 
and  incoming  officer.  Thns,  the  new  appointee  is  paid  salary  for  i 
while  receiving  instructions,  and  also,  for  the  time  occupied  ii 
to  his  post  of  duty,  and  the  person  relieved  from  duty,  is  pai 
he  has  given  up  i)ossession  to  the  new  incumbent,  and  also 
period  in  making  home  transit.  The  new  officer  is  thus,  by  ^ 
nctmetit,  entitled  to  the  salary  of  the  office,  fixed  by  law,  for  the 
tion  and  transit  periods,  before  he  has  been  fully  invested  y 
office,  and  his  predecessor  is  paid  for  the  transit  period,  after 
ceased  to  be  a  xiublic  officer.  In  offices,  generally,  the  delay  I 
the  a[)poiutment  of  a  successor  and  the  removal  of  an  incumi 
notice  thereof,  is  an  incident  of  the  transfer  of  title.  (Embry  v. 
States,  100  U.  S.,  680.)  Until  notice  of  removal,  the  incumbent  is  • 
to  the  salary.  (Gushing,  August  30,  1853,  6  Op.  Att.-Gen.,  87.) 
of  these  general  principles  are  adverted  to  only  for  the  purpose 
ing  in  the  decision  of  the  question  now  requiring  it.  And  it  is  o 
essary  now,  to  decide  the  question  actually  presented  for  decis: 
is  clear  that  the  claimant's  right  to  salary,  as  consul  to  Chariot 
ceased  June  30,  and  as  consul  at  Valparaiso,  commenced  July  Is 
Revised  Statutes  provide  that : 

"Sec.  1691.  No  consul-general  or  consul  shall  be  permitted 
the  office  of  consul-general  or  consul  at  any  other  consulate,  or  i 
the  duties  thereof." 

Under  this,  the  claimant,  while  holding  the  office  of  consul  a 

lottotown,  could  not  also  hold  the  office  of  consul  at  Valparaif 

«?ould  not  be  entitled  to  the  salary  of  the  latter  office,  prior  to  t 

when  he  could  by  law  be  invested  with  the  title  thereto.    He  co 

be,  and  was  not,  so  invested,  until  July  1st,  1883.    The  Valpara 

5?ulate,  like  every  other  consulate,  has  ^  post  of  duty ^  and  a^r(f« 

rmliction,    (Rev.  Stat.,  1695.)    The  Revised  Statutes  provide  at 

ary, that: 

^'  Sec.  1740.  No  aniba«sa<lor,  envoy  extraordinary,  minister  \ 
tentiary,  minister  resident,  commissioner,  chargd  d'affaires,  seen 
legation,  assistant  secretary  of  legation,  interpreter  to  any  legJ 
consulate,  or  consul-general,  consul,  or  commercial  agent,  menti< 
Schedules  B  and  C,  shall  be  entitled  to  compensation  for  his  serti 
cept/ro?«  the  time  when  he  reaches  his  post  and  enters  upot\  his  ojR 
ties  to  the  time  when  he  ceases  to  hold  such  office,  and  for  suck 
iv  (Actually  and  necessarily  occupied  in  receiving  his  instructionsj  m 
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tii  thirtjf  daft,  and  in  makjug  the  <lircct  transit  between  the  place  of 
lis  residence,  when  apiiointe^l,  and  hin  \>otit  of  duty,  at  the  eommenee- 
lent  and  termination  of  the  period  of  his  official  service,  for  which  he 
luUl  in  all  cases  be  allowed  and  paid,  except  as  hereinafter  mentioned. 
ind  no  person  shall  be  deemeil  to  hold  any  .such  office  after  his  succes- 
R*  is  appointed  and  actnally  enters  ui)Ou  the  duties  of  his  office  at  his 
ost  of  duty,  nor  after  his  official  residence  at  such  ]K)st  has  terminated 
'not  ao  relieved.  But  no  such  allowance  or  payment  shall  be  made  to 
By  consul-general,  consul,  or  commercial  agent,  not  embraced  in  Sched- 
tes  B  and  C,  or  to  any  vice-consul,  vice-commercial  agent,  deputy  con- 
d,  or  consular  agent,  for  the  time  so  occupied  in  receiving  instructions, 
r  in  such  transit  as  aforesaid;  uor  shall  an^*  such  officer  as  is  referred 
fin  this  section  be  allowed  compensation  for  the  time  mi  oc<'upie4i  in 
leh  transit,  at  the  termination  of  the  i>eri(Kl  of  his  official  service,  if  he 
IS  resigned  or  been  recalled  therefrom  for  anv  malfeasance  in  his  of- 

Under  this,  the  claimant  is  entitled  to  com]M*nsatioii  after  he  reaches 

is  post  of  duty,  and  prior  thereto^  'Mbr  such  time  as  is  actually  and 

Bcessarily  occupietl  in  n^ceiving  his  instructions,  not  to  excee<l  thirty 

ays,  and  in  making  the  direct  transit  between  the  place  of  his  re>i- 

ence,  when  ai^pointe<l,  and  his  [>ost  of  duty/*    The  claimant  inquires, 

licther,  after  he  took  the  oath  of  office,  or  at  least  aftt^r  he  gave  lH)n<l 

I  required  by  section  1607  of  tht*  KcvisimI  Statutes,  .lunc  21st,  his  right 

>  salary  commence<l,  because  lie  wsis  after  these  dates  receiving  in- 

tmctions  as  consul  to  Valparais<».  and  also  acting  under  his  former 

>nimission.     But  his  salary,  as  siirli  consul,  did  not  commence  until 

ttly  1st.     The  consular  ivgnlations  (►f  ISSI,  which  have^he  Ibrcr  of 

.w,  provide,  that: 

^* Consuls     •     •     •     receiving  salaries,  fixed  by  law,  are  entitled  to 
^mpensatiou  at  the  rate  of  their  respective  sahiries  as  follows,  viz: 
^^1.  For  the  time,  In'iginning  M'itli  tli«*  dat«*  of  the  coinniission,  actually 
id  necessarily  occupied  in  rereiring  instruttinns  in  the  I'nitvd  Statrs^ 
yt  exceeding  thirty  days. 

*-2.  For  the  time  actually  and  n«»cessarily  o<'cnpied  in  the  transit,  by 
le  most  convenient  route  lietween  the  plac«»s  of  their  resiflence  and 
leir  posts*  not,  however,  to  e\c<*ed  the  time  fixed  in  ]»aragrapli  4(>  [of 
le  regulations].     •     •     •     Hegulations,  paragraph  11,  p.  10/* 

Under  these  regulations,  tiie  claimant  can  only  be  allowed  salary, /or 

W9e  occupied  in  the  Vniied  Stntea  in  re«M»iviiig  instructions.     The  usage 

that,  when  a  consul  is  appointed  the  Department  of  State  notifies 

im  of  his  appointment,  and  transrnits  to  him  a  blank  form,  for  the  oatli 

^office.     When  this  is  returned,  showing  that  the  oath  of  office  has 

«en  taken,  the  commission  issues,  aiul  from  tlic  date  of  this  the  period 

^  thirty  da3's  for  instructions  coiniiH'inres,  unless  the  person  so  ap- 

linted  does  not  in  fact  from  that  period  li<dd  himself  e.\<'lnsively  in 

fldiness  to  receive  instructions  and  subject  to  tlie  orders  of  the  Depart- 

ent  of  State. 

But  without  this  regulation,  it  seems  clvar  that  the  claimant  cannot 

)  paid  salary  for  receiving  instructions,  while  he  was  performing  the 

Lties  of  consul  at  Charlottctown.      He  is  entitled  to  pay  'M'or  such 

ne  as  iHactnaUif  and  necettHarilif  ovcupird^  in  rcveirinff  inntrnvtitutM^  not  ^» 
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exceed  thirty  daysJ^'    It  does  not  appear,  as  a  fact  iu  evideueei  tbat  $aj 
part  of  the  time  of  the  claimant  was  occupied  after  June  6th}  with  Ike 
duties  of  the  Consulate  at  Oharlottetowu.    But  certainly  the  legal'im- 
sumption  is,  that  some  portion  of  it  was  so  occupied.    And  if  so,  the 
same  time  thus  ocenpied  could  not  be-  *•  actually    •     •    •    occupied ii' 
receiving  instructions."     And  the  manifest  intention  of  Congress  ii: 
providing  compensation,  for  the  time  so  '^  actually'  and  necessarily  oceor 
pied,^'  was  not  to  secure  a  privilege  of  holding  two  offices  at  the  saae. 
time,  with  a  right  to  receive  tbe  salary  of  both,  but  to  provide  eompea-i 
sation  for  time  exclusively  devoted  to  receiving  instructions.    Timeco-| 
not  generally  be  "  actually  and  necessarily  occupied"  in  a  given  du^, 
unless  it  is  exclusively  so  occupied.    The  general  usage  has  certain^, 
been  in  conformity  with  this  view  and  with  the  regulation  on  the  sab* 
ject. 

The  claimant  is  entitled  to  salary  as  consul  at  Charlottetown  to  JoM 
30,  and  is  not  entitled  to  any  salary  as  consul  at  Valparaiso  until  Jb|| 
1st,  inclusive. 

Treasury  Department, 

First  Comptroller's  Opce,  July  9,  1S83. 


IN  THE  MATTER  OF  THE  AUTHORITY  OF  THE  SERG£AXT>AT-AKMB,  01 
THE  SENATE,  TO  REMOVE  THE  CHIEF  ENGINEER  OF  THE  SENATt- 
HAYDEN'S^ASE. 


1.  Under  the  Senate  resolution  of  April  25,  1S79  (Senate  Journal,  102),  t»  SergMit-. 

:it-Arms  of  the  Senate  has  authority  to  remove  the  chief  engineer  of  tbe  Benil^ 
and  appoint  another  to  lill  the  vacancy  so  made. 

2.  Such  chief  engineer  is  an  officer  of  the-Senate  '*in  the  department  of  Th«^    "    *  * 

Sergeant-at-Arms"  of  the  Senate. 

3.  The  Senate  has  power,  by  retK)Intion,  to  delegate  to  its  Sergeant-at-AnuH  tbe 

thority  to  appoint  and  remove  snch  officers  and  employes  of  the  Senate  u 
resolution  may  pre»<Tibe. 

4.  The  Senate  may,  at  any  time,  resume  the  exercise  of  its  power  to  remove  oflleAl 

and  employes  so  appointed,  and  to  choose  others. 


May  29,  1883,  Hou.  John  T.  Morgau,  a  Seuator  from  Alabama, 
dressed  a  letter  to  the  First  Comptroller,  in  which  he  says : 

"Mr.  Bright,  the  Sergeaut-at-Arms  of  the  Senate,  has  assumed tkl 
power  to  remove  Mr.  Henry  F.  Hayden,  chief  engineer  of  the  SenM^i 
and  to  appoint  Mr.  Thaddeus  Jones  to  that  oftice.  As  I  feel  it  iny  MS, 
to  question  his  power  to  do  this,  I  present  the  matter  for  your  oonw 
eration,  so  that  payment  of  the  salary  may  not  be  made  to  two  " 

if  I  am  correct  in  my  view  of  the  law.'^ 

He  then  proceeds  to  say,  in  substance,  that  no  statute  hasiegnlatii 
the  power  of  the  Senate  to  choose  its  officers,  or  has  delegated  to  its  8r 
geant-at-Arms  the  power  of  choosing  a  chief  engineer:  that  a  mleof  f 
Senate  provides  that  the  Secretary  and  Sergeant-at-Arms  may  upffi 
and  remove  officers  and  others  "in  the  departments^  of  those  offloetM 
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\  dadet  engineer  has  not  been  assigned  to  the  department  of  the 
nt-at-Arms ;  that  in  the  appropriation  act  for  this  office  for  the 
^  fiscal  year  the  salary  is  fixed  and  included  in  a  distinct  appro- 
Df  and  is  not  in  the  contingent  fund;  that  the  officers  and  others 
Ay  be  inferentially  classe<l  as  iKMug  in  ^^  the  department  of  the 
nt-at-Arms"  are  all  provided  for  in  consecutive  parts  of  the  text 
itatnte.  Then  follows  the  Secretary  of  the  Vice-President  of  tlie 
,  clerk  to  the  Committee  on  Finance  and  other  clerks  and  ofiicers, 
f  whom  the  Sergeantat- Arms  can  api)oint,  and  then  follows  the 
•nation  for  the  engineer  of  the  Senate.  If  the  powers  of  the  Ser- 
it-Arms  are  to  be  gathered  from  mere  inference,  the  arrangement 
text  of  the  law  would  give  him  as  much  authority  over  the  Vice- 
Bnt's  secretary,  or  the  clerks  of  committees,  and  the  Chaplain  of 
late,  as  it  gives  him  over  the  chief  engineer.  The  chief  engineer 
Senate  is  a  sworn  officer,  and  while  the  laws  give  the  Sergeant- 
ts  the  power  to  api)oint  and  remove  messengers  and  pages  of  the 
,  with  the  consent  of  the  Committee  to  audit  and  control  contin- 
spenses,  &c.,  they  give  him  no  sucli  power  over  other  officers. 

!  6, 18d3,  lion.  B.  J.  Bright,  in  a  letter  to  the  First  Comptroller, 

e  Chaplain,  Secretary,  Sergeantat-Arms,  (.'bief  Clerk,  and  Execu* 
erk  are  elected  by  the  Senate  ;  the  Vice-President  appoints  his 
try,  messengers,  and  the  telegraph-operator ;  the  Secretary  ap- 
all  his  assistants;  the  Sergeantat  Arms,  as  appears  from  the 
of  the  office  of  the  Secretary  of  the  Senate,  has  always  app(>int<^d 
ss  of  employes  embnu;ed  in  the  following  extract  from  the  legis* 
ippropriation  act  of  March  :3,  188:^,  22  SUitntes,  532: 

•  telephone  operator,     •     •     • ;  for  clerk   to   Sergeant-at- 

•  •  ^;  assistant  doorkeeper.  •  •  *;  acting  assistant  door- 
,  •  •  • ;  three  messengers,  acting  as  Jissistaut  doorkee[)ers, 
• ;  Postmaster  to  the  Senate,  •  *  * ;  assistant  postmaster  and 
urier,  •  •  •;  five  mail-carriers,  •  •  •;  superintendent  of 
^nment-room,  •  •  ^;  two  assistants  in  document-room,  •  •  •j 
Tk  to  the  superintendent  of  the  document-room,  under  resolution 
Senate  of  December  twenty-first,  eighteen  hundred  and  eighty- 
*  •  *;  one  page  in  the  document- room,  •  •  •  ;  superintend- 
the  folding-room,  •  •  • ;  one  assistant  in  the  folding-room, 
• ;  twenty-four  messengers,  •  •  • ;  uiessenger  in  charge  of 
cm,  •  •  •  ;  messenger  to  the  official  importers'  room,  •  * 
ngineer,  •  •  •;  three  assistant  engineers,  •  •  •j  conduc 
devator,  •  •  * ;  two  firemen,  •  •  • ;  three  laborers  in  the 
er's  department^  •  *  •;  one  laborer  in  charge  of  the  private 
©,•••;  female  attendant  in  <'.harge  of  the  ladies'  retiring- 

•  •  • :  eight  skilled  laborers,  •  •  • ;  twelve  laborers, 
•:  twelve  laborers,  during  the  session,  •  •  •j  fourteen  ))ages 
oenate  Chamber,    •     •     •  during  the  session,  and  four  riding 

innually,   •     •     •  ;  one  foreman  in  folding- room,    •     •     •  ;  gix 

•     •     • 

I  this  is  excepted  the  assistant  doorkeeper,  for  w^hich  position 
Bsett  was  designated  by  name  when  the  place  was  created,  and 

^  D  83 
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the  page  in  the  document  room,  William  McDaniels,  for  whom  th< 
])la4;e  was  created  by  name  in  the  resolution  appointing  him. 

The  Senate  postmaster,  the  assistant  postmaster,  were  relieved  oi 
duty  during  the  session  of  the  Senate  in  1879,  and  the  present  incam- 
bents  api)ointed  by  the  present  Sergeant-at-Arms." 


Decision  by  William  Lawrence,  First  Comptroller. 

The  Constitution  provides  that : 

"The  Vice-President  of  the  United  States  shall  be  President  of  the 
Senate,    •     •    •.''    (Art.  I,  sec.  3,  el.  4.) 
"  The  Senate  shall  chnse  their  other  Officers,  and  also  a  Presideat 

pro  tempore^  in  the  Absence  of  the  Vice-President,  or  when  he  shall  ex- 
ercise the  Office  of  President  of  the  United  States.*'    (Art.  I,  aec.3,cL&| 
July  17,  1854,  the  Senate  of  the  United  States  adopted  four  resolft 
tions  (Senate  Journal  513),  a«  follow: 

Eesolvetilj  That  the  compensation  of  the  officers  and  persons  in  th 
employment  of  the  Senate,  from,  and  after  the  thirtieth  day  of  June 
1853,  be  as  follows : 

To  the  Secretary  of  the  Senate,  three  thousand  dollars  i>er  annao; 

To  the  principal  clerk,  and  the  principal  executive  clerk  in  the  offitt 
of  the  Secretary  of  the  Senate,  each  eighteen  hundred  dollars  per  ii 
num ; 

To  eight  clerks  in  same  office,  each  fifteen  hundred  and  forty-onedd 
lars  and  sixty  seven  cents  per  annum; 

To  the  keeper  of  the  stationery,  &c.,  fourteen  hundred  and  sixty  dd 
lars  per  annum ; 

One  messenger,  nine  hundred  dollars  per  annum  ; 

One  messenger,  six  hundred  and  twenty-five  dollars  per  annniu; 

One  page,  four  hundred  and  sixteen  dollars  and  sixty-seven  centi 
per  annum ; 

To  the  sergean  tat  arms  and  doorkeeper,  sixteen  hundred  and  sixt} 
six  dollars  and  sixty-seven  cents  per  annum ; 

To  the  assistant  doorkeeper,  fourteen  hundred  and  sixteen  doUtfi 
and  sixty  seven  cents  i)er  annum ; 

And  to  the  persons  in  the  office  of  the  sergeant-at  arms  as  follows: 

Postmaster  to  the  Senate,  fourteen  hundred  and  fifty-eight  doUtf 
and  tliirty-four  cents  per  annum  ; 

Assistant  postmaster  and  mail-carrier,  twelve  hundred  dollars  l* 
annum ; 

Two  mail  boys,  each  seven  hundred  and  fifty  dollars  per  aunnm ; 

Suj)erintendent  of  document  room,  twelve  hundred  and  fifty  doUifl 
per  annum  ; 

Two  assistants  in  document  room,  each  one  thousand  dollars  p0 
annum ; 

Superintendent  of  folding  room,  twelve  hundred  and  fifty  dollarsii 


annum; 


Two  messengers,  acting  assistant  doorkeepers,  each  twelve  hnndisi 
and  fifty  dollars  per  annum  ; 

Fifteen  messengers,  each  one  thousand  dollars  per  annam; 

Superintendent  in  charge  of  Senate  furnaces,  nine  handled  doDn 
per  annum ; 
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(taut  in  charge  of  furnaces,  five  liundred  dollars  per  annum ; 
rer  iu  charge  of  private  passage,  five  hundred  <lol1arH  per  an- 

[)age8,  two  dolhirs  per  day  eaeh  during  the  session. 
|)agc,  appointed  by  the  President  of  the  Senate,  at  two  dollars 
'  during  the  session. 

:  or  secretary  to  the  President  of  the  Senate,  fourteen  iiundred 
ty  dollars  i>er  annum  : 

dedj  That  the  compensation  of  tlioso  messengers  and  laborers 
re  not  employed  at  the  eommeneement  of  the  last  fiscal  year  shall 
ice  with  the  first  <l ay  of  the  present  fiscal  year:  And  provided 
That  in  cases  where  a  larger  sum  than  in  herein  pro|>osed  shall 
during  the  last  fiscal  year  to  any  person  embraced  in  this  reso- 
he  rates  herein  proposed  shall  commence  with  the  pi-esent  fiscal 

vedj  That  the  clerks  of  the  several  committees  of  the  Senate  l>e 
at  the  rate  of  five  dollars  per  day,  from  the  commencement  of 
seoit  session. 

red  J  That  it  shall  be  the  duty  of  the  sergeant  at-arms  to  <>lassify 
;es  of  the  Senate,  so  that  at  the  close  of  the  i>resent  and  each 
ing  Congress  one-half  the  number  shall  be  removed;  and  in  no 
ill  a  page  be  appointed  younger  than  thirteen  years,  or  remain 
after  the  age  of  seventeen  years,  or  for  a  longer  time  than  two 
^ses,  or  four  years. 

Pfd,  That  the  several  officers  and  others  in  the  departments  of 
retary  of  the  Senate  and  of  the  sergeant-at-arms  shall  l>e  ap- 
and  removed  fn)m  office  by  those  oflicers,  respectively,  as  here- 
but,  when  made  during  the  session  of  the  Senate,  any  such 
1  to  be  first  approved  by  the  IMesident  of  the  Senate,  on  reasons 
signed  therefor  in  writing  by  tlu>  otlicer  making  the  removal; 
en  in  the  recess,  such  reasons,  in  writing,  to  be  laid  l>efore  the 
nt  of  the  Senate  on  the  first  day  of  the  succeeding  session,  and 
)proved  or  disap[>roved  by  him. 

25,  1879,  the  last  resolution  was  modified  by  the  Senate  by  the 
n  of  resolutions  as  follow  : 

vedy  That  the  standing  order  of  the  Senate  regulating  the  ap- 
*nt  and  removal  of  cleiks  atul  other  employes  of  the  l^enate  be, 
s  hereby,  amended  by  striking  out  of  the  same  all  after  the  word 
:tively,^  in  the  third  line,  S4>  that  the  same  shall  i*ead  as  follows: 
redy  That  the  several  oflicers  and  others  in  the  <ie))  irtnients  of 
retary  of  the  Senate  and  of  the  Sergeant-at-Arms,  shall  be  ap- 
and  removed  from  office  by  those  ollic^ers  respertively. 

ict  of  Congress  of  April   Ili,  171>L'  (1  Stat.,  252),  as  carried  into 
73  of  the  Revised  Statutes,  proviiles  that: 

Doorkeepers  of  the  Senate  and  House  of  Kepresentatives,  shall 
\  the  nsaal  services  pertaining  to  their  respective  offices  <luring 
uon  of  Congress,  and  shall,  in  the  recess,  under  the  direction  of 
retary  of  the  Senate  and  Cleik  of  the  House  of  Kepresentatives, 
re  of  the  apartments  occu)ued  by  the  respective  Houses,  and 

fuel  and  other  accommodations  for  their  subse(]uent  session.'^ 

rord  "Doorkeeper''  employed  in  this  act  evidently  includes  the 
it-at-Arms  of  the  Senate,  who,  though  not  so  named  in  any  stat- 
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ate,  is  in  fact,  and  from  the  nature  of  a  portion  of  his  duties,  the  Door- 
keeper of  the  Senate. 

From  these  provisions,  it  is  clear  that  the  Sergcant-at-Anns  of  the 
Senate  ha«  power  to  remove  the  chief  engineer  if  the  latter  is,  as  the 
Senate  resolutions  of  July  17, 1854,  and  April  25, 1879,  say,  one  of  ^ the 
several  officers  and  others  in  the  department  of  the  Sergeant-at-Armt? 

When  the  former  resolution  was  passed,  there  was  no  snch  ofBcerai 
chief  engineer.  The  mode  of  heating  the  Senate  ^was  entirely  different 
from  that  now  in  use.  It  was  then  heated  by  ^<  Senate  fornaoes,"  and 
the  resolution  of  the  first  date  named  enumerates  as  among  ^<  the  pe^ 
sons  in  the  office  of  the  Sergeant-at-Arms,^  the  ^<  Superintendent  in 
charge  of  Senate  furnaces,"  and  ^^  assistant  in  charge  of  furnaces.'' 

The  act  of  July  12,  1870  (16  Stut.,  231),  is  the  first  which  makes  tt 
appropriation  for  a  chief  engineer  for  the  Senate.* 


*  On  December  22,  1859,  the  President  pro  tempore  of  the  Senate  laid  before  thit  -I 
body  a  letter  of  W.  B.  Franklin,  of  the  U.  S.  Array,  in  charge  of  the  Capitol  ezM-*'^ 
sion,  Btating  that  the  heating  and  ventilating  apparatiiH  of  the  north  wing  iinft; 
ready  to  be  turned  over  to  tlic  control  of  the  officers  of  the  Senate,  and  indonngli 
list  of  the  persons  employed  thereon,  with  their  rates  of  pay;  which  was  readtflj 
referred  to  the  Committee  on  Pnblic  Buildings  and  Grounds  (Senate  Jouinaly 
session  Thirty-sixth  Congress,  p.  20). 

Mr.  Bright,  of  the  above  committee,  on  the  26th  of  January,  1860,  reported 
tions  relating  to  the  heating,  &c.  (p.  101),  which  were,  on  the  29th  of  Febmaiy, 
considered  by  the  Senate,  and  having  been  amended,  were  agreed  to,  aa  follows: 

**  Resolredy  That  the  Committee  to  Audit  and  Control  the  Contingent  Expeii8M< 
the  Senate  is  hereby  authorized  to  ])lace  the  names  of  the  persons  employed  on  thij 
heating  and  veutilatiug,  gas  and  water  apparatus  of  the  north  wing  of  the  Capititj 
upon  the  pay-rolls  of  the  contingent  fund  of  the  Senate;  and  that  they  shall  bepalU 
from  and  after  tiio  Ist  day  of  Jauuary,  1860,  the  same  compensations  as  are  now  allovd| 
to  the  persons  in  the  same  positions  in  the  south  wing  of  the  Capitol. 

"  Resolved,  Tliat  all  ]>ersons  eniployed  on  the  heating  and  ventilating,  gas  and' 
apparatus  of  the  north  wing  of  the  Capitol  shall  be  under  the  control  of,  cad 
receive  directionH  from,  the  Sergeant-at-Armn  of  the  Senate," 

In  pursuance  of  tliis  resolution  the  following  persons  appear  on  the  pay-roll  (1 
Auditor's  Report  No.  139264)  on  the  account  of  Asbury  Dickins,  Secretary  of' 
Senate,  commencing  January  1,  1860: 

Edward  Dunn,  engineer,  at  $1,500  per  annum;  John'Kilby,  assistant  enginettf < 
$1,200  per  annum ;  £.  Fitzsimmons,  fireman,  at  $2  per  diem  ;  W.  Clements,  firsMlkj 
at  $2  per  diem;  K.  W.  Gordon,  laborer,  at  $1.50  per  diem:  Jame«  Smith,  laborer,! 
$1.50  per  diem. 

The  Sergeaut-at-Aruis  at  this  time  (Jannary  1,  1860)  was  D.  R.  McNair.    Edt 
Dunn  held  the  oftice  of  engineer  from  January  1,  1860,  to  October  1,  1861,  whiol 
was  removed  and  Joseph  Brown  was  appointed  by  George  T.  Brown,  Sergeant 
Arms,  to  succeed  him.     Joseph  Brown  held  the  office  from  Oct<iber  1, 1861,  to  Jani 
1, 1863,  when  he  was  succeeded  by  John  Kilby,  appointed  by  George  T.  Brown, 
goant-at-Amis,  vice  Joseph  Brown,  removed.     John  Kilby  held  the  office  fiem 
nary  1,  1863,  to  January  3,  1866,  when  he  was  succeeded  by  James  Ragan,  ap] 
by  George  T.  Brown,  Sergeant -at- Arms,  vice  John  Kilby,  deceased.     Jamea  Bi| 
held  the  office  from  January  3,  18<)6,  to  May  4,  1869,  when  he  was  succeeded  by  E 
FTayden,  appointed  by  John  R.  French,  Sergeaut-at-Arms,  vice  James  Ragan,  ronov 

As  stated  above,  the  chief  engineer  and  others  employed  in  heating  and  ventilllfc 
were  paid  from  January,  I,  1860,  to  the  end  of  that  fiscal  year  from  the  continfi 
'"""^d,  under  the  resolution  of  February  29,  1860,  as  no  provision  for  their  paynoit  1 
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The  change  made  in  the  mode  of  heating  the  tienate^  and  in  the  officers 

ndmploges  performing  the  service,  still  left  tlu*  servke^  the  mode  of 
performing  it,  and  the  oilicerM  and  eniploy^M  by  whom  performed,  all 
**inthe  department  of  the  Sergeant-at-Ariiis.''  The  wonls  of  the  reso- 
lotJon  are  to  1>e  thu8  conBtnied  for  nianiferit  reiisons.  The  pnr]>08e  of 
each  resolution  evidently  was  to  [»lace  the  heating  service  'Mn  the  de- 
Iiartmeut  of  the  8ergeant-at-Arm8.^  There  is  nothing  to  show  Hiat  a 
change  in  the  mode  of  heating  wsin  <iesigncMl  to  take  the  siTviee  ont  of 
Utis  department.  The  sjune  necessity  which  (originally  existod  to  phu;e 
it  in  this  department  continued.  To  hold  that  the  change  in  the  mode 
of  heating,  took  it  out  of  the  department,  would  remit  it  to  the  control 
of  the  Senate,  but  would  leave  it  trithout  control  <luring  the  recess  of 
the  Senate,  an<l,  as  to  this  time,  create  a  vaHutt  omisnus^  which  is  always 
to  be  avoided  when  any  fair  construction  of  language  will  |»ermit. 
(Bishop  Written  Laws,  146.     Ilimlcastle  Statutory  l^aw,  20.) 

The  resolutions  were  evidently  designc*d  to  meet  the  service^  not  a  par- 
fMar  kind  of  service.  They  are  sufliciently  (u>mprehensive  to  inc1u<le 
the  service  as  it  ttas^ 'dm\  as  it  might  thereafter  he.  This  constructi<m 
Uriy  results  from  the  rule  that  general  words  aw  to  l>e  construed  in  a 
Bomprehensive  sense.  (Broom,  Leg.  Max.,  7tli  e<i.,  <>4G;  The  Zanes- 
riDe  Canal  and  Manufacturing  Co.  r.  The  City  of  Zanesville,  20  Ohio, 
US;  Audit  case,  1  Lawn^nce  Conipt.  l)e(*.,  2d  ed.,  41.) 

This  construction  of  the  resolutions  is  sanctioned  by  usage. 

The  Senate  may,  by  resolution,  delegate  its  power  to  the  Sergeant-at- 
Imsto  appoint  and  remove  itsoflicers  and  employes.  The  Constitution 
ledares  that  the  Senate  ^^ shall  chuse  their  otlicers'*  other  than  Vice- 
^ident.  But  long-continued  usage  has  given  construction  to  this 
aogoage,  as  not  recjuiring  the  Senate  by  a  direct  vote  to  choose  all  its 
Aoersand  emi)loyes.  TheiK)werto  choosv  is  comprehensive  and  plenary, 
uid  under  it,  the  Senate  may  cIknksc  by  a  vote  (»r  ]»rovide  a  nuKle  of 
ihoosing  as  by  directing  the  choice  to  be  made  by  a  designated  officer. 
Ehe  Constitution,  in  giving  this  [>ower,  gave  it  to  be  exer<>ised,  as  it 
ltd  been  previously  by  similar  legislative  b(Klies,  whose  authority  to 
liooee  officers  had  been  often  delegated.  The  history  of  the  exercise 
i  apowei'is  a  legitimate  element  in  ascertaining  its  extent  and  chiir- 


matle  in  the  lepHlative  appropriatioii  bill  for  that  \«'ar.  Fioin  July  I.  infjU,  to 
UeSO,  1870,  they  were  paid  from  t1i«'  appropriation  "  F<ir  e.xpeiiHi'H  of  hvatiu^  and 
dtilitiui;,  dtc."  Since  .Inly  1,  1*^70,  Npofitir  appropriationN  liavt;  lieiMi  niadr  for  th» 
kief  eninneer  and  thone  «.*mplnypd  nnder  liim. 

Bt  the  legialativr,  &<•..  appropriation  at-t  of  Marrli  :*•.  l-^^^l.  all  cn^iniM'rH  and 
ften  who  are  engaged  in  heating  and  vmtilatin^  tho  IIoumv  art>  Hiil)j«>ct  to  tho  onliTH. 
Bdinall  reapectM  under  th<'  dirnction.of  tli«'  Arrlntcct  of  the  (*apitol,  snlijt'rt  to  tlio 
ntrol  of  thr  Speaker,  and  no  n*nioval  or  appointment  can  In*  mad«*  \vitliont  his  ap- 
loral,  but  there  in  no  Hiniilar  proviHion  applicaldf  to  tlic  Srnat«>  tMii;ini*«*rs. 
The  second  of  the  reK>lntinns  of  FVbruary  *Ii),  l^C>v^  qnotcd  aiiovc.  fnrnishcH  addi- 
Rial  evidence  that  the  enginiM-r  in  aitacli«-d  to  tin*  ot)irt>  of  tin*  Sfr^^fant-ut-ArniH. 
teaolntion  of  one  house  of  Con*{n'HH  is  not  a  law.  l>nt  it  has  tho  force  of  law  when 
Klatea  to  the  govern  men  t  of  itH  own  ofticers  and  cmplovi^H. 
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acter.  (Bishop  Written  Laws,  50, 74-77, 92a  /  Kennedy  t?.  Gies,  25  Mich^ 
83 ;  People  v.  Fanclier,  50  N.  Y.,  288 ;  the  People  ex  reL  Jackson  v.  Potter, 
47  N.  Y.,  375;  Van  Riper  v.  Parsons,  11  Vroom,  1 ;  Pell  v.  Newark,  11 
Vroom,  71,  550.) 

The  argument  ah  inconvenientij  seems  appropriate  in  this  connection. 
It  would  be  extremely  inconvenient  for  tlie  Senate  to  vote  upon  the 
election  of  every  officer  required  to  aid  in  the  transaction  of  its  bnsineBS, 
And  without  a  power  to  remove  and  a])point  during  a  recess  of  the 
Senate,  the  i)ul)lic  interests  might  seriously  suffer.  See  Agency-Dele- 
gation Case,  3  Lawrence  Compt.  Dec,  63,  on  the  question  of  the  exer 
cise  of  the  power  of  removal  and  appointment  by  the  Sergeant-at-Armi. 

The  Senate  may,  at  any  time,  resume  its  original  power  to  remove 
atid  choose  officers.  This  proposition  is  too  plain  to  require  either 
authority  or  argument  in  its  support.  The  i>ower  which  makes  can 
unmake.  This  is  necessarily  so  with  such  power  as  that  now  in  qaee- 
tion,  which  is  continuous  and  permanent,  and  is  not  exhausted  and  com- 
plete by  one  exercise. 

Payments  of  salary  to  the  person  appointed  in  place  of  Mr.  Haydef 
will  be  allowed.  % 

Treasury  Department,  * 

First  Comptroller's  Office,  July  7,  1883. 


IN  THE  MATTER  OF  THE  KKiHT  OF  A  DISTRICT  ATTORXEV  OF  THE  UNITED 
STATES,  IN  A  (  ASE  PKOSECUTED  BY  HIM  IN  THE  NAME  OF  THE  UNITED 
STATES,  TO  ENFORCE  A  LIEN  FOR  INTERNAL  REVENUE  TAXES.  ASD- 
WHICH  IS  COMPROMISED,  TO  RETAIN  FOR  SERVICES  IN  ADDITION  TD 
FEES  PRESCHIHED  HV  LAW,  MONEY  TAXED  BY  THE  COURT  TO  BE  PAID 
TO  HIM  THEREFOK  BY  THE  DEFENDANTS,  AND  AS  PART  OF  THE  CONSID- 
ERATION FOR  THE  COMPROMISE  OR  OTHERWISE.— EXTRA-FEE  CASE. 


1.  A  distrii't  jittorney  oi*  tli«»  UnittMl  States  i8  not  entitled  to  receivo,  either  from  tit 
United  States,  <»r  from  any  jirivate  party,  any  compensation  beyond  that  pwmcTifcrf  ; 
by  statute,  for  his  servieesin  ]n*os«»entiu^  a  cade  in  court,  which  thei'law  roakeitl] 
his  <luty  to  pros«'oiite.  . 

"2.  If  sm-h  case  proseented  in  the  name  of  the  United  States  to  enforce  the  p»yiB«*fcj 
of  taxes,  l>e  compromised,  and  the  defendant8charge<l  in  Hoch  snit  with  a  liabilil(f» 
or  other  persons,  in  pursuance  with  the  tennsof  comproniiiie,  pay  a  »|ieeifiedaiiatfi 
the  consideratitui  for  such  <>ompromise,  a  portion  of  which  is  under  the  orderof  tfei^ 
court  taxed  and  adjudged  to  be  paid  to  the  district  attorney,  he  lioldAit  aaiDOiif  j 
received  Xo  the  use  i»f  the  United  States,  and  will  l>e  char>»ed  with  the  !uime«c«ll* 

'X  In  such  cast*  he  will  be  char;;ed  with  any  sum  so  taxed  in  favor  of,  and  receiT«4lf  < 
him,  even  if  it  be  paid  as  a  tfratuit^  and  in  addition  to  the  8nm  af^reed  upon  Mttaij 
consideration  for  a  compromise.  J 

4.  Any  sum  so  n'ceived  by  a  district  attorney  is  not  to  be  included  as  a  partrfJl^" 
emoluments  of  hisotlice,  but  i«i  to  l>e  char^nl  to  him  rh  money  to  be  aeeonatediif ' 
ro  the  United  Slates. 
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In  the  "emolument  return"  of  one  of  tlie  DiHtrict  Attorneys  of  the 
United  States  for  fees  ^\\i\  emoluments  of  his  oilicie  from  July  1,  1881, 
to  December  31,  1881,  there  is  an  item  charjxe<l  a;;ainst  him  as  follows: 
^Deimrtmeut  of  Justice  adds  counsel  fee  mentioned  on  next,  page, 
IS^KOO."  On  next  page  is  the  following  statement,  signed  by  the  dis- 
trict attorney : 

"I  return  hereon,  at  the  i^equest  of  the  Department  of  Justice,  not  in 
My  way  admitting  the  same  to  he  an  emolument  of  my  office,  wliidi  I 
im  required  by  law  to  account  for,  the  >um  Of  twcntytive  hundred  dol- 
lin  received  by  me  from  the  resiuindents  in  the  case  of  the  Tniteil 
States  r«.  The  Missouri  racitic  Railroad  et  ah^  determined  at  the  Sejitem- 
ber  term  of  the  U.  S.  circuit  court,  •  •  •  as  taxed  by  saitl  court  in 
my  favor,  for  expenses  incurred  and  services  rendered  in  said  i'aus*'.'' 

The  District  Attorney,  by  letter  to  the  First  Cimiptroller,  dated  March 

MH83,  says,  in  substance,  among  other  things: 

In  Septemlker,  1870,  a  bill  in  e<|uity  was  tiled  by  me  in  the  circuit 
eourtof  the  United  States,  \\yv  this  district,  for  the  pur|N>sc  of  enforc- 
ing against  certain  pn>i)erty,  formerly  ownetl  by  the  Pacific  liiiil road 
of  Missouri,  the  statutory  lien  for  internal-revenue  taxes  alleged  to 
kareheen  evaded  by  that  com[)any  in  the  years  18(54  to  1871,  inclusive, 
ud  which  lia<l  been  reported  by  the  collector  of  internal  revenue  to 
thid  office  for  suit. 

Ttie  delinquent  cor]>oration  was  then  insolvent,  which  ne(*essitated 
thin  form  of  pro<*,eeiling  as  the  only  method  of  recuuery.  Suit  had  been 
intered  in  1874  by  •  •  •  (tln»|  then  district  attorney,  against  the 
itiaiitie  an«l  Pacific  Itiiilroad  as  lessee  of  the  tlelinquent  corporation; 
rbieb  suit  was  afterwards  abandoned,  as  it  was  evi<lent  upon  exaiiiina- 
ioninto  the  matter,  nothing  could  be  recov(*red  through  that  channel, 
(he  amount  of  taxes  sued  for  was  one  hundred  and  twenty-five  thousand 
Ulars,- which  with  interest  and  penalti(*s,  amounted  at  the  time  of  the 
nlweqnent  compn>mise,  to  nearly  two  ImndriMl  and  fifty  thousand  dcd- 
ira.  The  case  was  argiUMl  at  length  at  the  September  term  1877,  1)6- 
ore  Miller  and  Dillon,  J.J. 

The  demand  for  payment  made  by  tlu»  eolh'ctor  was  held  to  lu»  in- 
oflicient  [the  Unite<l  States  r.  The  Pacilic  K.  K.  (\).  et  /?/.,  2:\  Internal 
tevenne  Record  \\M].  WhenMipon,  by  my  diiection,  formal  demands 
or  the  spwitic  amounts  wen*  made  upon  the  various  offices  of  the  de- 
ioqnent  corporation  and  a  new  bill  filed,  based  uiion  the  new  deni:iiuls. 

U|K)n  demurrer  to  this  bill,  the  case  was  argued  fully  before  Judges 
IiK5rary  and  Treat,  and  decided  in  iM'hruary,  1880,  a<lversely  to  the 
iovemment's  claim  against  the  pro]»ertv  sought  to  be  made  subject 
0  the  lien  [The  United  States  r.  The  Pacific  K.  K.  Co.  et  ///.,  2i\ 
Btemal  Revenue  Record  lfK)|.  The  ruling  of  the  court  hohliiig  an 
aseasment  a  prerequisite  to  a  lien,  was  so  utterly  at  variance,  in  my 
pinioD,  with  the  decisions  of  the  Supreme  (.'ourt  u])on  the  same  qiies- 
ioD,  as  expresse<l  by  me  to  the  Commissioner  of  Internal  Revenue  by 
rtter  of  March  3,  that  I  assumed  the  ease  would  be  taken  u]>.  The 
WmisMioner,  however,  by  letter  of  March  24,  a<lvised  me  that  heiir^pii- 
Ked  in  the  decision,  and  tlid  not  <lesire  the  ease  appeale<l.  Some 
MHiths  afterwards,  the  exact  date  1  am  unable  to  give,  the  Missouri 
acifie  Railway,  a  corporation  which  had  defended  the  suits  mentioned^ 
mg  the  owner  of  the  property  sought  to  be  nnule  subje<*t  to  the  taxes 
lefrom  its  predecessor,  submitted  to  the  CommisHioner  an  offer  io  pay 
le  thoGsand  dollars  and  all  costs  in  both  suits,  in  compromisi'  of  t.V\« 
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claim  of  the  Government  for  these  taxes.  This  offer  was  a  renewal  of 
an  offer  of  a  like  kind,  made  and  rejected  just  prior  to  the  dispodtkn 
of  the  case  here. 

The  offer  was  accepted  in  Angust,  1871,  and  at  the  September 
term  following,  a  motion  was  made  by  me  to  tax  in  my  favor  for  servieei 
rendered  and  expenses  incurred  in  the  two  cases  twenty-five  hoDdred 
dollars;  and  to  •  ♦  •  [another  attorney],  who,  during  my  neoessuy  . 
absence  on  one  occasion,  appeared  for  the  Government  and  argued  tbe 
question  of  demand,  five  hundred  dollars;  together  with  all  other  costs 
in  the  suits,  including  all  costs  in  the  old  suit  against  the  Atlantic  and 
Pacific  llailway,  payment  of  which  latter  costs,  although  not  reqaiced 
by  the  terms  of  the  compromise,  I  thought  ought  to  be  made  by  the 
defendants,  were  paid  and  satisfaction  entered. 

On  the  1st  February,  1882,  before  making  m^'  emolument  retuniB,  for 
the  previous  half  year,  I  requested  the  Attorney-Creneral  by  letter  to  j 
advise  me  whether  the  fee  in  question  was  returnable  as  an  emolument  ; 
of  my  office;  to  which,  by  letter  of  the  9th  of  February,  a  reply  in  the  ^ 
negative  was  made.  Afterwards  by  letter  of  March  3,  the  Department  'j 
of  Justice  referred  me  to  the  provision  of  Sec.  834,  R.  8.,  relatlD|  t»  f 
fees  allowed  by  the  court  or  judge  where  the  United  States  is  bound  bf  ^ 
the  judgment;  but  not  revoking  it«  ruling  of  February  9.  The  fee  in 
question,  in  my  opinion,  did  not  fall  under  the  provisions  of  SecSSI^^i] 
inasihuch  as  it  was  neither  prescribed  by  law  nor  an  allowance  by  tti 
court  or  a  judge  wherein  the  judgment  bound  the  Unit^  States,  nor 
in  any  event  was  it  payable  out  of  the  Treasury.  1  therefore  advised 
the  Department,  by  letter  of  March  20,  that  the  fee  did  not,  in  my  opn- 
ion,  fall  within  the  provisions  of  Sec.  834,  and  that,  therefore,  I  omitted 
it  from  my  return.  No  further  communication  in  the  matter  was  received : 
by  me  from  the  Department,  and  I  therefore  assumed  no  objection  tl 
my  action  was  entertained,  until  the  following  summer,  when,  upon  per- 
sonal application  to  the  Department,  to  know  the  reason  of  the  sospei- ; 
sion  of  all  accounts  in  my  favor,  both  for  official  fees  and  for  expendi* 
tures  on  behalf  of  the  Government  by  special  authority,  I  was  iDfonnef  s 
by  Mr.  Hodges,  verbally,  that  no  accounts  in  my  favor  would  be  alloned 
until  the  railroad  fee  was  returned  by  me  as  an  emolument.  Wheie- 
upon,  I  amended  my  emolument  return,  by  including  the  fee. 

In  October  last,  my  attention  was  called  to  a  revocation,  which  bad 
been  made  by  the  Commissioner  of  Internal  Revenue,  of  the  acceptanes 
ot  the  offer  of  a  compromise  in  this  case.    I  therefore  requested  the  kV 
torney-General,  by  letter  of  October  23,  to  either  cancel  or  suspend  ^f^ 
return,  until  the  question  of  revocation  should  be  definitely  settled. 

I  submit  herewith  copies  of  all  correspondence  referred  to,  whickl 
desire  may  be  considered  as  a  part  of  this  report. 

I  have  at  no  time  entertained  or  exhibited  a  desire,  as  my  conrseiE: 
this  matter  shows,  to  avoid  accounting  for  this  fee  in  such  manna 
the  law  directs;  but  in  the  light  of  the  foregoing  statement,  I  respee^ 
fully  submit  that  no  action  ought  to  be  taken  looking  to  the  compalsoiy 
accounting  by  me  for  the  fee  in  question,  until  either  the  revocation  «| 
the  compromise  is  finally  accomplished,  or  the  Commissioner  withdrtUt 
his  revocation,  leaving  the  compromise  to  remain  undisturbed." 

The  following  is  the  journal  entry  made  by  the  court,  which  showk- 

the  settlement  and  taxation  of  costs  and  attorneys'  fees. 

United  States  Complainant  vs.  Pacific  Railroad  Defendant. 

This  day  comes  the  District  Attorney  on  behalf  of  the  United  Stolsij 
and  also  comes  the  defendant  by    *    •    •    ,  its  attorney,  and  by 
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18  ordered  that  these  caases  be,  and  they  are  hereby  dinniissed, 
payment  b^*  defendant  of  the  Kiiin  of  one  thouHau<l  dollars,  and 
lowing  fees  and  costs. 

ase  lu>.  25M,  the  United  States  District  Court  of  the  United 
w.  Atlantic  &  Pacific  Railroad,  Clerk's  costs,  455.00,  Marshal's 
18.00,  District  Attorney's  fee,  95.00 

)  ^o.  842,  in  United  States  Circuit  Court,  Uiiite<l  SUites  r«.  Pacific 
i  aLj  Marshal's  costs,  931.44,  Clerk's  costs,  $310.tM),  U.  S.  (Moul- 
der's costs,  50  cents.  District  Attorney's  fee,  $1,500.00,  costs  of 
nng  bill,  $78.00.  Costs  of  appeal  to  U.  S.  ISupreme  Court,  $97.95. 
)  No.  1510,  in  United  States  Circuit  Court  of  United  States  vs. 
;  Railway  ei  al.j  Clerk's  costs,  $6l>.05,  Marshal's  costs,  $8.24,  (.'opy, 
,  Attorney,  John  P.  Ellis,  $500.00,  District  Attorney,  $1,044.92. 
therenpou  said  District  Attorney  in  open  court  acknowledges 
ction  of  the  above  judgment  fees  and  costs. 

Missouri  Pacific  Rajlroad  Company  addressed  a  letter  without 

» the  Commissioner  of  Internal  Revenue,  which,  after  reciting  the 

dings  against  the  company  in  the  courts,  says: 

lerefore  your  petitioner  offers  to  pay  to  the  Unito<l  States,  the 
f  one  thousand  dollars  in  full  of  all  the  claims  taxes  and  de- 
and  penalties  for,  and  specified  in  said  last  mentioned  suit,  and 
rther  pay  all  costs  incurred  or  to  be  incurred  in  said  suits." 

ended  to  these  is  the  following,  signe<l  by  the  District  Attorney : 

"  WashingtOxN,  D.  C,  June  24th,  1880. 

ave  read  the  foregoing  statement  and  pro{K>sitioii  of  the  Mis- 
pacific  Railway  Company. 

e  facts  in  the  case  are  as  stated  therein.  The  niatt^T  has  been 
onsidered  and  a<ljudicated  by  the  U.  8.  (Circuit  Court,  for  the 
D  District  of  Missouri,  adversely  to  the  Gov't  and  the  ruling  of 
rart  will,  it  is  quite  likely,  be  approved  by  the  Supreme  Court, 
event  of  an  appeal, 
bink  the  ofier  is  a  fair  one  and  ought  to  be  accepted."' 

e  were  filed  in  the  ofiice  of  the  Commissioner  of  Internal  Reve- 

ne  24,  1880. 

laiy  29,  1883,  the  First  Auditor  by  his  Report,  No.  79205,  to  the 

/omptroller,  certified  that  he  had  examined  and  adjusted  an  ac- 

>etweeu  the  United  States  and  said  District  Attorney  on  account 

«s  of  emoluments  for  the  year  1881,  showing  his  gross  earnings 

year  1881,  $6,735.00,  and  finding  him  entitled  to  credit  by  his  max- 

sompensation  $0,000,  leaving  a  balance  due  tlie  United  States 

This  statement  charges  him  with  said  sum  of  $2,500. 

hiis  report  the  question  was  presented  to  the  First  (.'omptroller 

le  what  action  shall  be  taken  as  to  said  sum  of  $2,500. 

ON  BY  William  Lawuknce,  First  Comptroller, 

it  was  the  duty  of  the  District  Attorney  to  ])rosecute  the  suits 
question,  can  admit  of  no  doubt.    Thus  tlit*  Revised  Statutes 
)  that: 

3.  771.  It  shall  be  the  duty  of  every  ilistrict  attorney  to  prosecutet 
Listrict,  all  delinquents  for  crimes  and  offenses  cogmz^b\<^  \u\<i«t 
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the  authority  of  tlie  United  States,  and  all  civil  actions  in  which  the 
United  States  are  concerned,  and,  unless  otherwise  instructed  hy  the 
Secretary  of  the  Treasury,  to  appear  in  behalf  of  the  defendants  iu  all 
suits  or  proceedings  pending  in  his  district  against  col]e<ttors,  or  other 
officers  of  the  revenue,  for  any  act  done  by  them  or  for  the  recovery  of 
any  money  exacted  by  or  paid  to  such  officers,  and  by  them  paid  inte 
the  Treasury." 

Other  provisions  of  law  authorize  the  suits.  (Rev.  Stat.  3214:  act 
July  13,  18GG,  14  Stat.,  Ill ;  Savings  Bank  v.  United  States,  19  Wall^ 
227.)  The  suits  were  only  in  part  for  fines,  penalties  or  forfeitures,  and, 
hen(*/e  were  not  mainly  controlled  by  sections  838,  3164,  3213  of  the  Be- 
vised  Statutes.    But  so  far  as  they  were,  the  result  is  the  same. 

The  Revised  Statutes  fix  the  compensation  which  the  District  Attomej 
is  entitled  to  receive  for  his  entire  services  in  the  cases  prosecuted  \q 
him  by  providing : 

"Sec.  825.  There  sliall  be  taxed  and  paid  to  every  district  attornq 
two  per  centum  upon  all  moneys  collected  or  realized  in  any  suit  or  pro 
ceeding  arising  under  the  revenue  laws,  and  conducted  by  him,  iu  whid 
the  United  States  is  a  party,  which  shall  be  in  lieu  of  all  costs  and  fed 
in  such  proceeding." 

If  it  be  said  that  in  lieu  of  this  percentage,  the  District  Attorney  nuq 
elect,  or  is  otherwise  entitled  to  take  items  of  fees  provided  for  by  see 
tion  824  of  the  Revised  Statutes,  this  cannot  affect  the  question  as  to 
his  right  to  the  sums  taxed  in  his  favor  by  the  court,  to  be  paid  by  th< 
defendant  railroad  company.  (Dunnegan's  case,  2  Lawrence,  Compt 
Dec.  87  ;  s.  c,  17  Ct.  CI.,  247,  250.) 

The  authority  for  the  compromise  of  the  suit  is  found  iu  section  3231 
of  the  Revised  Statutes.  And  the  Revised  Statutes  make  a  provisioi 
applicable  to  the  money  collected  on  the  compromise  as  follows: 

"Sec.  321  (i.  All  judgments  and  moneys  recovered  or  received  f« 
taxes,  costs,  forfeitures,  and  penalties,  shall  be  paid  to  collectors  « 
internal  taxes  are  required  to  be  paid." 

It  must  be  apparent  that  the  services  of  the  District  Attorney  in  thi 
cases  he  i^rosecuted  belonged  to  the  United  States.  By  virtue  of  hi 
office  he  agreed,  and  the  law  required  him  to  render  his  services  l> 
those  cases  all  the  services  he  could  render,  for  the  compensation  whid 
the  statute  fixed,  and  which  is  to  be  paid  by  the  United  States— tk 
government  which  employed  him.  It  is  a  general  principle  in  theta* 
of  agency  that  the  princii)al  in  employing  an  agent  "has  bargained  fl* 
the  exercise  of  all  the  skill,  ability,  and  industry  of  the  agent,  and  he 
is  entitled  to  demand  the  exertion  of  all  this  in  his  own  favor."  (1  P*'' 
sons,  (.-ontracts,  Gth  ed.,  80,  and  authorities  cited.) 

The  District  Attorney  was  entttled  to  receive  no  other  compeusatioa 
from  any  source,  for  any  service  he  could  or  did  render,  except  that  au- 
thorized by  statute.  He  could  not  lawfully  act  for  the  defendants  inthi 
suits  he  prosecuted,  nor  receive  for  his  own  use  compensation  from  th6B 
for  his  services.  (Wharton's  Law  of  Agency  and  Agents,  231, 242,241 
53»,  338y  573,615 ;  Sherwood  r.  Saratoga  R.  R,  15  Barb.  650;  Valentiirt 
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It,  15  CaL,  387 ;  Horrick  r.  Calloy,  1  Daly,  N.  Y.  Com.  PI,  513; 

How.,  Pnw;.  208;  Pullin/;^  on  Attorneys,  j)rtJ»«iii ;  Sharswoocrs 
:hi(*8y  passim. 

\  18  said  that  ^^an  attorney  may  not  take  a  ^ift  from  his  client^ 
1  there  be  not  the  h^ast  8ns[)ieion  of  frand."^  (1  ParsouA,  Cou- 
th ed.,  86;  Wright  r.  Proud,  13  Ven.,  1;J8;  Montesquieu  r. 
18  /J., 308;  Ker  r.  DunKannon,  1  Dru.  i\:  War.,  542;  Mid<lleton 

4  Bro.,  P.  C,  245;  CuttK  r.  Salmon,  12  K.  L.  &  K.,  310;  Hol- 
)yne8,  27  W.,  168;  Broughton  r.  Hnnighton,  31  /rf.,  587.) 
fortiori  he  cannot  take  a^iift  from  a  party  adverse  to  his  client* 

be  8tated  as  a  general  principle  of  law  that  a  public  officer 
iwfully  receive  compensation  in  addition  to  that  authorize<l  by 
doing  either  (1)  that  wliich  the  law  requiren  him  to  do,  or  (2) 
:h  the  law  authorizes  him  to  do,  or  omit  to  do,  in  his  dittcretion, 
it  which  the  law  does  not  authorize  him  to  do,  or  (4)  that  which 
>rohibit8  him  from  doing.     Stotcsbury  r.  Smith,  2  Burrows, 924. 

the  statute,  as  in  this  case,  prescrilies  the  coin[)ens;ition  to 
5  Di.strict  Attorney  is  entitled,  it  necessarily  ext'ludes  his  right 
9  any  other.  Erpressio  unius  exchinio  alteriun.  But  it  is  not 
;  even  to  resort  to  this  principle.  Section  1705  of  the  Kevised 
expressly  denies  any  such  claim  by  dwlaring  that  *Mio  officer 
ranch  of  tlie  public  service  •  •  *,  whose  salary,  pay,  or 
nts  are  fixed  by  law  •  •  •,  shall  receivt*  any  aihlitional 
a  allowance  or  eompeiisation  in  any  form  whatever,     •     •     • 

•  •  •  serviceor  duty  whatever.''  This  prohibits  such  extra 
ition,  whether  paid  by  the  Tiiited  States  or  any  private  person. 
1  bdl^act  of  February  2*»,1S53  (10  Stat.,  1<;9,  sec.  3),  expn»ssly 
I  misdemeanor  for  any  Districtt  Attorney  to  •*  receive  any  other 
r  comi>ensation  for  any  servicM'S  rendered  by  him  than  is  pro- 
this  act."  This  does  not  seem  lo  liave  been  iiicorponited  in 
ied  Statutes,  but  it  shows  the  sense  of  (-ongress  on  the  subject, 
ion  5481  of  the  Kevised  Statutes  makes  extortion  under  color 
ndictable.  This  is  a  crime  at  common  law,  and  is  defined  ^^tho 
taking  by  any  officer  under  color  of  his  ollice,  of  any  money  or 
value  that  is  not  due  to  him,  or  more  than  is  due,  or  before  it 

(4  Blackst.  Com.,  141;  1  Russell  on  Crimes,  142.)  And  Russell 
,  "Generally  no  public  otlicer  may  take  any  other  fees  or  re- 

•  doing  anything  relating  to  his  office,  than  some  statute  in 
es  him,  or  such  as  have  been  anciently  and  a<*cnstomably 
ul  if  he  do  otherwise,  he  is  guilty  of  extortion."    (1  Russell,  142; 

41;  BunisMnst.,  Tit.  Kxtortion.)  Tin*  receipt  of  the  money 
)i8trict  Attorney,  of  course,  did  not  fall  within  any  of  these 
totes  or  common  law  principles.  His  integrity  and  good  faith 
estioneil.  He  acted  under  tlie  authority  of  the  court.  But  the 
md  priaciples  to  which  reference  has  been  made,  sufficiently 
t  a  public  officer  cannot   lawfully  *'take  any  other    •     •     • 


his  own  use  compensation  from  other  persons.^'  (Wharton  on 
and  Agents,  338,  citing  Eades  t?.  Yandeput,4  Doug.,  1 ;  Bloxam 
1  C.  &  P.,  558 ;  Thompson  v.  Havelock,  1  Cam  ph.,  527  ;  Gardni 
Gutcheon,  4  Beav.,  535 ;  Jamed  v.  Le  Eoy,  6  Johns.  B.,  274 ; 
Master  &  Servant,  82 ;  2  Kent,  Com.,  288.)  And  it  is  said  "h< 
set  up  as  a  defense  the  illegal  acquisition  of  the  claim  by  the  p 
(Wharton, 610 ;  Fogerty  v.  Jordan,  2  Eobertson  N.  Y.,319.)  Ai 
the  "  principal  *  ♦  ♦  may  recover  from  [an]  agent  the  fruit 
[illegal]  contract  if  they  are  liquidated  in  [the]  agent's  hands." 
ton  Agency  and  Agents,  250,  citing  Farmer  v.  Bussell,  1  B.  & 
7  Vesey,  473;  Tenant  i?.  Elliot,  1  B.  &  P.,  3;  Bensfield  r.Wilso 
&  W.,  185 ;  Nicholson  v.  Gooch,  5  E.  &;  B.,  999 ;  Johnson  v.  La^ 
C.  B.,  408;  Murray  t?.  Vanderbilt,  39  Barb.,  140;  Daniels  v.  Bi 
Ind.,  207 ;  Taylor  v.  Lendie,  9  East.,  49 ;  Fletcher  v.  Marshall, 
W.,  755 ;  Parry  v.  Roberts,  9  A.  &  E.,  118 ;  Hastelow  v.  Jacki 
&  Cr.,  222 ;  Chinii  v.  Chinn,  22  La.  An.,  599.) 

A  practice  which  would  permit  a  District  Attorney  to  receive 
even  by  way  of  compromise,  from  the  party  against  whom  he  I 
ecuted  a  civil  action,  and  with  the  sanction  of  the  court  and  tl 
missioner  of  Internal  Revenue,  might  afford  a  temptation  to  the  i 
to  advise  injudicious  compromises.  The  law  takes  notice  evei 
infirmities  of  human  nature,  and  cannot  sanction  a  practice  whiS 
tempt  officers  to  even  unconsciously  swerve  from  the  faithful,  u 
uninfluenced  discharge  of  duty.  The  law  does  not  tempt  its 
officers,  or  permit  them  to  be  ten^pted,  to  misjudge  in  the  exec 
official  trusts  or  duties.  It  does  not  invite  or  tolerate  the  pre 
that  peril  in  which 
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good.    They  do  not  sanction  a  practice  under  which  evil  uiij^ht  be  even 

Muqiected,  much  less  practiced.    In  any  view  which  can  be  taken  of  this 

cue,  it  is  at  least  unsafe  to  make  a  preco<lent  now  in  behalf  of  the  Dis- 

Met  Attorney  which,  in  less  able  hands,  and  with  a  less  exalted  char- 

tBfcer  and  ability  might  be  used  to  extenuate,  if  not  to  justify,  grave 

€RDrs.    The  District  Attorney  is,  lience,  not  entitled  to  hold  the  money 

nedved  by  him  under  the  compromise.    The  defendants  who  paid  it 

ktre  no  right  to  it.    It  was  a  part  of  the  consideration  they  paid  for 

ttesarrender  by  the  United  States  of  its  right  to  proct^ed  with  the  liti- 

ption*    This  surrender  was  a  goo4l  consideration  for  the  i>aynient  of  all 

the  money  paid.  (1  Parsons,  Contracts,  r>tli  ed.,  438,  [460].)    If  the  money 

10  paid  was  calkd^  or  was,  in  fact,  a  gratuity^  in  addition  to  the  sum  ac- 

tHllj agreed  upon  as  the  consideration  for  a  compromise,  still,  on  grounds 

.ifpaUio  policy,  it  must  be  held  t4>  have  been  received  to  the  use  of  the 

Viited  States. 

The  United  States  is  entitled  to  the  money  re<'eiviHl  by  the  district 
attorney.    He  holds  it  for  the  use  of  the  United  States. 

hi  the  United  States  r.  Buford  (3  Pet..  12,  29)  it  was  held  that : 

^  "When  money  of  the  Unite<l  States  has  been  itHreived  by  one  public 
I*  iglDt  from  another  public  agent,  whether  it  was  n'ceivc^l  in  an  official 
h  m  ^vate  capacity,  there  can  be  no  doubt  that  it  was  received  to  the 
b  W  of  the  United  States ;  and  they  may  retain  an  action  against  the 
Inedver  for  the  same." 

And  it  is  said  that : 

^I&  England  any  instrument  or  claim,  though  not  negotiable,  may 
beassigu^  to  the  King,  who  can  suo  on  it  in  his  own  name.  No  valid 
ol^tion  is  perceive^l  against  giving  the  same  eti'ect  to  an  assignment 
Id  the  Government  in  this  country." 

The  United  States  may,  and,  by  charging  the  District  Attorney  with 
;  the  money  receivwl  by  him,  dors,  ratify  his  act  in  receiving  it,  but  does 
Mttiiereby  lose  the  right  to  claim  it.  ( Wharton^  Law  of  Agency  and 
Agents,  65, 244 :  Woodhouse  r.  Men^lith,  1  Jae.  &  Walk.,  204;  Sander- 
•oer.  Walker,  13  Ves.,  OOl ;  White  r.  Wanl,  2(;  Ark.,  445;  Smith  r. 
nnmaend,  109  Mass.,  5(M>;  Stewart  r.  Mather,  :V2  Wis.,  345;  Walworth 
f.Bank,  16  Wis.,  r»29.) 

It  can  make  no  difference  that  the  onler  of  coui-t  taxed  the  nionev  so 
received  as  District  Attorney's  fc<».    On  general  principles  of  law,  and 
on  grounds  of  public  poli<*y,  the  money  is  received  to  the  use  of  the 
United  States.    Section  H44  of  the  IleviscMl  Statutes  requires  every  Dis- 
trict Attorney  to  pay  into  the  treasury  **any  surplus  of  the  fees  and 
emolnments  of  his  ofHc^e  •   *   *  over  and  abovc^  tlu*  compensation  and 
illowances  authorized  by  lair  to  be  retained  by  him.^  AikI  see  se<;tion  4647. 
The  accounting  officers  are  authorized  to  revise  the  action  of  the  court 
in  making  allowances  to  District  Attorneys.     ((iuiteau\s  ease,  2  Law- 
rence, Compt.  Dec.,  2d  ed.,  484.) 

The  District  Attorney  will  be  charged  with  the  money  he  recc^ived,  as 
Boney  received  to  the  use  of  the  United  States,  and  not  as  a  part  of  the 
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emolumeiita  of  his  oitice.    The  sum  charged  to  him  will  be  retained  froai 
his  proper  einoluineuts,  to  be  carried  to  the  credit  of  internal  revenue 
collections,  if  the  compromise  remains  unchanged.     But  as  it  is  under 
stood  that  in  a  suit  now  pending  in  the  Court  of  Claims*  by  one  of  tiie 
railroad  companies  against  the  United  States,  the  Government  maj 
assert  a  claim  against  the  company  atfect in g  the  compromise,  but  iu  do 
way  relating  to  the  actiou  of  the  District  Attorney,  the  money  will  be  ^ 
simply  deposited  to  proper  credit,  but  not  as  yet  "covered^  into  tlie  > 
Treasury.    The  final  disposition  of  it  will  await  the  result  of  the  dede-  "^ 
ion  of  the  case  in  the  Court  of  Claims.    The  conclusions  reached  in  this  > 
case  are  all  the  more  satisfactory,  since  they  can  in  no  way  prejudice  or 
reflect  on  the  undoubted  integrity,  purity  of  character,  learning, 
ability  of  the  distinguished  District  Attorney,  or  of  any  officer  or  pairtf 
connected  with  the  matters  mentioned.    It  is  in  fact  understood 
the  arrangements  referred  to  followed  precedents  the   good  faith 
which  cannot  be  doubted. 
Treasuuy  Depaetmknt, 

First  Comptrollers  Offiotj  July  25,  1883. 


IN  THE  MATTER  OF    MAKING  AN  ALLOWANCE   FOR,  AND   BEDEEl 
STAMPS    IMPROPERLY  OR  UNNECESSARILY    USED    ON    PACKAGES 
MATCHES.— MATCH-STAMP  CASE. 


1.  Uuder  the  statutes  in  force  prior  to  July  1,  18S3»  a  manufacturer  of  ''fricti«t*j 

inatcheb"  was  not  rnqnired  to  alUx  stanipH  to  packages  thereof,  until  he  »ohl  thef!i^; 
or  removed  them  from  the  manufactory  for  consumptiou  or  sale. 

2.  If  stamps  were  hy  mistake  unnecessarily  used  by  a  manufacturer  on  packaf[fli< 

matches  before  their  sale,  or  removal  for  consuinptiou  or  sale,  and  such  pael 
were  still  held  in  the  same  condition  on  and  after  July  1,  lSd3,  when  stamps 
uo  lon;i;er  re(|uired,  the  stamps  so  attixed  and  remaiuiug  may  bo  redeemed  bj  tfMJ 
Commissioner  of  Internal  Revenue. 

3.  If,  in  such  case,  the  manufacturer  is  indebted  to  the  United  States  for  stMapate'^ 

nished  to  him,  he  may,  in  the  account  of  stamps  charged  against  him,  becndil 
with  the  amount  of  stamps  redeemed. 

July  2o,  1883,  the  Commissioner  of  Internal  Revenue  addressed  a  ht; 
ter  to  the  Y'lvst  Comptroller,  saying,  that  the  Diamond  Match  CompM^f 
had  filed  a  number  of  claims  for  an  allowance  on  account  of  proprietaij:: 
stami)8  atlixed  to  packages  of  matches  which  were  in  its  factory  iitl 
unsold  July  1,  1883,  and  that  said  company  asks  that  the  amoant 
the  allowance  be  placed  to  the  credit  of  its  account  with  the  Intemat 
lievenue  Office  for  such  stamps.  And  the  Commissioner  asks  to  beil 
formed  whether,  in  the  opinion  of  the  Comptroller,  "  the  amount  foui 
to  be  due  can  be  credited  in  the  account?" 


•  o. 


See  MS.  letter  of  the  Commissioner  of  Internal  Revenue  to  the  First  ComptnOi 
July  24,  I88:i. 


nuking  Alloicance  foTj  and  Hedcnning^  Stawptt — Match-ASfamp  Cane,  4.*n 

The  Revised  Statates,  as  amended  by  the  act  of  Man'h  1,  1879  (20 
Sut^ 349,  351),  contain  the  following: 

**Sec.  ^19.  There  Nhall  he  h*vied,  eolh'rted,  and  paid  on  the  artides 
neutioneil  in  Sidieduk"!  A,  and  in  the  manner  hrrrinaftrr  provided,  the 
taxes  mentione^l  in  said  sehednle;  and  all  the  provisions  of  this  <:liapter 
Riatin;;:  to  dies,  stam]>s,  adhesive  stam]>s,  and  stam]MMl  dnties,  shall 
extend  to  and  inelnde  (rxeept  \vhenM)th(*r\vise  provided  for,  ormani- 
frstly  iinpractieable)  all  the  articles  or  ohjerts  «*numeratcd  in  s<!h(*<lnle 
narked  A,  snbject  to  stamp  duties,  ami  shall  apply  to  the  provisions 
ID  relation  thereto. 

Sec.  3426.  The  Comm  inHwiier  of  In  Urna  I  Ixvrtn  nc  may^  upon  rvvtipi  of  gat- 
kfactarif  evidence  of  the  J'actH^MAKVs  allowanc'K  i-on  on  kkpkkm  sit(?ii 
OP  THE  STAMPS  tHHiied  undcr  the  prorhiofiM  of  thin  title,  or  of  any  internal- 
nuHMe  act  J  an  may  hare  been  npoHvd,  destroyed  ^  or  rendered  nselcMsor  nnfit 
fyr  thepvrpoite  intended,  or  Fou  wiiic'ir  riiK  ownkk  may  iiavk  no  usk, 

«r  WHICH,  TIIROl  (tn  MISTAKE,  MAV  IIAVK  IJEKN  IMlMlorKKLV  OR 
t55£r£SSARlLY  I'SED,  or  ichere  the  rates  or  duties  represented  thereby 
Urebeen  exe^innire  in  amount,  paid  in  kkkor.  or  in  any  manner  AVRON(i- 
PIT-LY  COLLECTKD;  and  Hueh  atlmca nee  or  redemption  xhalt  be  wade  either 
ky  giving  other  ntampn  in  lieu  of  the  stamps  so  aUotred  for  or  rvdiemed^  or 

BY  REFUNDING  THE  AMOUNT  OR  VALIE  TO  THE  OWNER  THEREOF,  de- 

Hcting  therefrom,  in  ease  of  repayment,  the  percentage,  if  any,  allowed  to 
^purvhaxer  thereof;  but  no  allotcance  or  redemption  shall  he  made  in  any 
flMe  until  the  stamps  so  spoiled  or  rendered  useless  shall  hare  In'en  returned 
Utke  Commissioner  of  Jntirnal  Uerenue^  or  until  satisfactory  proof  has 
been  made  showing  the  reason  why  the  same  cannot  be  so  rrturnvd :  Pro- 
fided.  That  nothing  herein  shall  be  held  as  authorizing  redemption  of  or 
MUotcance  for^  any  of  the  stamps  allowanrr  for  which  is  prnhihited  by  the 
frovisions  of  An  act  relative  to  theredemptitni  of  unused  stamps,  approved 
July  twelfth,  eighteen  hundred  and  seventy  six. 

•  •••••• 

Sec.  3430.  Whenever  any  person  makes,  prepares^  and  sells^  or  removes 

fir  consumption  or  sale^  dnijj^s,  medicines,  pri*parat:(»ns,  compositions, 

vticleM,  or  things,  including  perfumery,  <'osmeti<*s,  lueifcr  or  friction 

maickesj  eigar-li^hts,  wax-tapcrs,  and    pla.vinK  cards,  whether  of  do- 

■estic  mail  11  facta  re  or  imported,  upon  which  a  tax  is  imposed  by  law,  as 

iSMmerated  and  mentioned  in  i^chcftule  A,  without  affixing  thereto  an  adhc- 

^iw  stamp  or  label  denoting  the  tax  before  mtntioned,  he  shall  incur  a 

penalty  of  fifty  dollars  for  every  omission  toatlix  such  stam]>:  Provided, 

Tkat  lucifer  or  friction  matches,  and  cigar-lights,  and  wax  tapers,  and  all 

^eles  upon  which  a  tax  is  imposed  by  law,  as  enumerated  and  mentioned 

htSehednle  A  following  section  thirty  four  hundred  and  thirty  seven  of  the 

Jtscised  istatuUrs,  may  be  removed  from  the  place  of  manufacture  for  export 

Uti  foreign  country,  without  payment  of  tax,  or  affixing  stamps  thcrito, 

Wkr  snck  regulations  as  the  Commissioner  of  Internal  /Revenue  may  pre- 

•  •#•••• 

Sec.  «{4.32.  Every  maker  or  manufacturer  of  any  of  the  articles  or 

0DOitnoclitie8  mentioned  in  Schedule  A,  who,  to  evade  the  duty  charge- 

iUe  thereon,  or  any  part  thereof,  sells,  exposes  for  sale,  sends  out,  removes^ 

W  delivers  any  article  or  c  immodity,  manufactured  as  aforesaid,  before  the 

iuiy  thereon  has  been  fully  paid,  by  affixing  thereon  the  proper  stamp,  as 

'  frovideil  by  law,  or  who  to  evade  aa  aforesaid  hides  or  eoneeals,  or 
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eamefi  to  be  hidden  or  ooiiceal«d,or  fUMTM  ur  wmvpfs  awar,  ordty 
or  eawea  toj  be  removed  or  eonvej/ei  ««qi  from  nr  deponteil  m  oj  ji 
mysaeh  article  orooininodltf,ahaIlbe  Hubjm^t  to  a  penalty  of  mKl. 
dred  dollars,  together  with  tlie  fi>rfeiti]r<>  c>r  any  rqcIi  artidn  « 4^ 
modi^. 


SCBXDVhK  A. 


Forandapoa  eTeT7paoket,.box,  botUe,  i>ot,  phial,  or  other iiidt 
oontaiuiDg  any  eesenoe,  extract,  toilet-water,  cosmetic,  liair  oa,pii 
haiT-dreraiDg,  haiprestorative,  hair-dyf,  tootti-wash,  lUtitifHn,  I 
paste,  aromatic  cachoiu,  or  any  ntnilai-  nrticlee,  by  wlutuovrtr 
the  Bame  heretofore  have  been,  now  are,  or  may  iicreafler  be  M 
known  or  diotinfpiished,  osed  or  appUuil,  or  to  be  used  or  »\  " 
perflimeB  or  applications  to  the  hair,  lunutti,  or  skirt,  made,  pttfi 
and  sold  or  removed  for  consamption  ntnl  s;tle  in  the  Cuilcd  81 
where  sach  packet,  box,  Ixtttle,  pot,  pbiiil.  or  other  iuclusar*.  vt 
content^  shall  not  exceed,  at  uie  retiiil  price  or  ^-ulue,  the  h 
twentj'-fiTe  cents,  one  oent. 


Friction-matches,  or  laoifermatoheB,  or  otber  articles  madeii.. 
wood,  and  nsed  for  like  purposes,  in  parcels  or  packageH  oontainiBj 
hondred  matches  or  less,  for  each  jiaroel  or  package,  one  ceitL 

When  in  parcels  or  packages  cont^nlng  uiore  than  one  bondrd 
not  more  than  two  hundred  matches,  frr  each  pan^el  or  peducfi 
cents.  ' 

And  tOT  every  additional  one  hnodred  matches  or  fractiotttl 
thereof,  one  cent." 

The  act  of  March  3, 1883  (22  Stut,  488),  "To  rednoe  interoal-iw 
taxation,  and  for  other  purposes,"  prorides : 

That  the  taxes  herein  specified  imposed  by  the  laws  now  in  fore 
and  the  satiie  are  hereby,  repealed,  as  heidiiafter  provided,  ounelir' 
capital  and  deposits  of  banks,  bankers,  and  national  banking  hi 
tions,  except  such  taxes  as  are  now  dne  kikE  payable ;  and  on  audi 
the  first  day  of  July,  eighteen  hufidred  and  eighty-three,  the  ttamvU 
bank  checks,  drafts,  orders,  and  vouchei.s,  and  tlie  tax  ou  matati, 
fnmery,  medicinal  preparations,  and  other  articles  imposed  by  Sdi* 
A  following  section  thirty-four  hundred  ;iiid  thirty-seven  of  t'je  Bei 
Statutes  :  Provided,  That  no  drawback  sliall  lie  allowed  upon  (rt 
embraced  in  said  schedule  tliat  shall  be  exported  on  and  afl«r  Ik 
day  of  July,  eighteen  huDdredandeighty-tliree:  iVortdcrf/Brtiff,  1 
on  and  after  May  fifteenth, eighteen  handred  and  eighty- thretMiill 
mayberemoved  by  manufacturers  thei'eofl'roni  the  place  of  iuudd&o 
to  warehouses  within  the  United  States  without  attaching  ' 
stamps  required  by  law,  under  such  regu  latioits  as  may  be 
the  Commissioner  of  Internal  Revenue. 


Opibion  by  William  Lawrence,  Firal  Comptroller. 

Under  the  statutes  in  force  prior  to  July  I,  1883,  it  is  clear  A 
manufacturer  of  "frictionmatchea"  was  nut  rviiuireil  tw  aAx 
to  packages  tliereof,  until  be  sold  tbem,  or  retuovod  ttiem  &on  the 
nfaotory  for  consumption  or  sale. 


loaut  or  value  to  the  owner  thereof.^  The  Htaiaps  were  affixed, 
Ugh  inifttakey"  when  affixed  under  the  impression  that  they  would 
aiied  by  the  law  at  the  time  the  matches  might  be  8old  or  re- 
I  for  consninptiou  or  sale. 

Diamond  Match  Company  is  indebted  to  the  United  States  for 
B  sold  ou  credit,  as  authoriztMl  by  section  3425  of  the  Itevised 
;es.  And  the  question  now  pix^sented  is,  whether  a  cn^dit  on  this 
:ediie8S  is  a  ^*  refunding''  of  '*  the  amount  or  value ^*  of  the  stamps 
xsessarily  used,"  within  section  342(>  of  the  KevisiMl  Statutes,  as 
led.  The  answer  must  be,  that  it  is  clearly  so.  The  law  never 
es  a  vain  or  useless  act.  And  it  wouhl  scarcely  seem  necessary' 
aire  actual  payment  in  money  from  the  Diamond  Match  Company 
indebtedness  to  the  United  States,  and  tlien  to  [>ay  it  money  for 
s  redeemed.  It  may  be  said  that,  in  prtwtiri\  in  order  to  secure 
tion  of  the  Secretary  of  the  Treasury  and  tht?  First  Comptroller, 
leuts  should  be  made  and  the  proj^er  pay  and  (.'overiiij^  warrants 
I  lie  issned,  as  in  case  of  actual  payments.  (1  Lawrence,  Com[)t. 
3d  ed.;  App.  Ch.  I,  41*J;  Kev.  Stat.,  3617,  3<JI8,  ;{«lM,  3022,  3023, 
S633,  3G92.)  This  iH-ocess  is  nnnert^ssary.  howi*ver. 
he  Diamond  Match  Company  actually  paid  its  indebtedness,  the 
18  woald  be  by  a  covering  warrant.  Matcli-manufacturers  and 
.,who  purchase  stamps  under  the  provisions  of  srction  34L^Jof  the 
)d  StatnteSy  pay  for  such  stamps  by  depositin<:  tlie  vahie  tlieix'of 
k  United  States  dei>ositary  to  iht*  (»redit  of  tht»  treasun»r — the  de- 
rreceivin^  triplicate  eertiticat(*s  ot'  deposit.  The  original  of  these 
cates  is  forwarded  to  the  Set'retary  of  tht»  Treasury,  upon  whirh  a 
nt  issues,  granted  by  the  SecnMarv.  eonntersi;ifiieil  hy  th<»  First 


It 
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nishecl,  and  credits  for  deposits  of  money  on  account  of  sales,  f<N 
missions,  and  for  allowances  on  account  of  stamps  ^^  annecessarily  i 
will  be  referred  by  the  Commissioner  of  Internal  Revennef  with  i 
vouchers,  to  the  Fifth  Auditor  for  his  action ;  after  which,  it  i 
acted  on  by  the  First  Coniptroller,  and  a  balance  will  be  duly  cei 
This  is  the  usage.  In  fact,  the  law  requires  that  a  set-off  be  ms 
such  case;  since  no  actual  payment  can  properly  be  made  of  any 
allowed  to  the  Diamond  Match  Company,  while  it  is  indebted 
United  States  in  an  equal  or  greater  sum.  (Georgia  case,  4  Lav 
Compt.  Dec,  anfe^  354.) 

The  amount,  which  may  be  found  due  to  the  Diamond  Match 
pany  for  stamps  redeemed,  may  be  credited  on  the  accoaut  of  the  I 
States  against  said  eompanj"  for  stamps  furnished  to  it.  The  Coi 
sioner  of  Internal  Revenue  will  be  advised  accordingly. 

Treasury  Department, 

First  Comi)troUer*s  Office^  July  26,  1883. 


IN  THE  MATTER  OF  THE  RIGHT  OF  A  MARSHAL,  IX  "TRANSPO 
CRIMINALS,'*  TO  MILEAGE  FOR  A  GUARD,  WHO  RECEIVES  Mil 
ALSO  FOR  THE  SAME  TRAVEL  AS  A  WITNESS.— MARSHAL'S  GUARD 


1.  A  inai*sliftl,  in  'Mnui  sport  in;;  criminals/^  is  entitled  to  mileage  for  %  **n< 
^uard"  *•  in  any  district  or  Territory  where  there  i«  •  »  •  [a]|>fiiit« 
alTht>u^h  such  ;jjnard  has  l»etMi  subpo'naed,  and  is  iil»o  ontitleil  to  ami  i 
niilfagt'  lor  the  same  travrl  as  a  witness. 

« 

In  the  exainiiiatioii  and  sottlement  of  marshals'  accounts  (Krv. 
2(i*,>,  277),  tlie  (|uesti(»n  is  i)rescnted  to  the  First  Comptroller  tor  t 
cision  thereon — whether  a  marshal,  in  "transporting  criminals," 
titletl  to  mileage  for  a  «riianl  who  has  been  subp<vuaeii,  ami  i 
entitled  to  and  receives  mileage  for  the  same  travel  as  a  witue.<s! 


Decision  kv  William  Lawrence,  First  Comptroller. 

The  Revised  Statntes  contain  provisions  prescribing  fees  formal 
and  witnesses,  respectively,  as  follow  : 

'^ marshals'  fees. 

Sec.  v^lM).    •    •    • 

For  irans)u>rtin^^  criminals,  ten  cents  a  mile  for  himself  and  foi 
prisoner  and  necessary  gnard  ;  except  in  the  case  providetl  tori 
next  paragrajih. 

For  transiH)rting  criminals  convicte<l  of  a  crime  in  any  di<tr 
Territory  where  tiiere  is  no  juMiitentiary  available  for  the'coiihuti 
of  c*»nvicls  of  the  Tnitcil  States,  to  a  prison  in  another  distri«r« 
ritory  designatcil  by  the  Attorney-General,  the  reasonable  acrni 


Tie  caiine  iieiwefji  iue  naiiie  ininit^s,  tti  iiit;  nuiiiv  uuuri,  \nuy  uim 
fee  ami  one  per  diem  coini)en8ation  slitiH  be  allowed  for  attend- 
Both  shall  be  taze<l  in  the  cane  tirHt  disiM>8e<l  of,  after  which 
'  diem  attendance  fee  alone  Hhall  1>e  taxed  in  the  other  cases  in 
[er  in  which  they  are  dispose<l  of. 

n  a  witness  is  detained  in  priHon  for  want  of  security  for  his  a])- 
C8  he  shall  be  entitled,  in  addition  to  his  subsiHtence,  to  a  <*oni- 
lon  of  one  dollar  a  day.    [See  §§  879,  8S1.]" 

sr  these  provisions,  the  marshal  is  entitled  to  the  payment  of  ^'  ten 
k  mile  ^  for  each  mile  traveled  by  the  guanl  providetl  for  in  the  . 
iragraph,  above  quote<l,  of  se<'tion  S20  of  the  Kevised  Statutes, 
'snch  gaard  be  at  the  time  receiving;  milea^ire  for  the  same  tnivel 
itneas.  The  compensation  of  ^^ten  cents  a  mile^  is  designed, 
nake  payment  to  the  marshal  for  the  time  and  services  of  the 
and  (2)  to  re-imburse  expenditures  for  travel,  including,  of  course, 
Dg,  railroad-fare,  when  the  travel  is  by  railway,  or  carriage-hire^ 
ihe  travel  is  by  carriage.  It  must  be  apparent,  that  the  compen- 
will  be,  in  some  cases,  abundant  and  liberal,  and,  in  others,  not 
Mleqnate.  There  is  nothing  in  the  statute,  which  prohibits  the 
il  from  procuring  as  a  guard  a  person  who  ]iai)]>ens  to  be,  or 
B  been,  a  witness,  and  who  is  traveling  as  such  with  a  right  to 
nt  of  mileage.  The  statute  gives  ^^  ten  cents  a  mile  ^  to  the  mar- 
r  the  services  of  the  guard  whom  he  omi)loys.  The  guanl  has  no 
igainst  the  United  States,  but  is  solely  the  employ^  of  the  mar- 
There  is  no  privity  between  the  Government  and  the  guanl. 
arahal  may  make  the  best  terms  which  he  can  agree  upon  with 
ard.  The  guard  may  render  his  services  gnituitously,  and  may 
Aj  his  own  expenses,  if  he  chooses.  This  in  no  way  concerns  the 
1  States. 
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IN  THE  MATTER  OF  THE  REVIVAL  OF  A  GENERAL  AND  PERMANENT  S 
UTE  AFTER  ITS  REPEAL  BY  A  TEMPORARY  ACT,  WHEN  THE  LAI 
HAS  EXPIRED  BY  ITS  OWN  LIMITATION.— ACT-REVIVAL  CASE. 


1.  When  au  act,  which  repeals  a  prior  act,  is  itself  only  a  temporary  act,  the  p 

rule  is,  that  the  prior  law  is  revived  after  the  temporary  act  expires  by  it 
limitiitiou. 

2.  Someprovisiousofthoactof  April  29, 1878  (20,  Stat.,  37),  entitled  "An  act  t 

vent  the  introduction  of  contagious  or  infectious  diseases  into  the  United  St 
were  in  terms  ^'repealed''  by  an  act  with  the  same  title,  approved  JaneS 
(21  Stat.,  &-7);  but  section  10  of  the  latter  act  declared,  that— ''This  act 
not  continue  in  force  for  a  longer  period  than  four  years  from  the  date  of  i 
proval."  Held :  That,  in  view  of  the  language  and  purpose  of  said  acts,  t 
pealed  provisions  of  the  act  of  April  29, 1878  (20  Stat.,  37),  revived  on  Jane  2 
and  are  now  in  force. 

The  following  is  the  full  text  of  chapter  G6  of  the  public  acts  o 
secoDd  sessiou  of  the  Forty-Fifth  Congress  (20  Stat.,  37) : 

'^  Chap.  6t). — Au  act  to  prevent  the  introduction  of  contagious  or  infections  di 

into  the  United  States. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  ike  I 
States  of  America  in  Congress  assembled.  That  no  vessel  or  vehide 
ing  from  any  foreign  port  or  country  where  anj^  contagious  or  infec 
disease  may  exist,  and  no  vessel  or  vehicle  conveying  any  i>er8on  o; 
sons,  merchandise  or  animals,  aifected  with  any  infectious  or  couta, 
disease,  shall  enter  any  port  of  the  United  States  or  pass  the  boai 
line  between  the  United  States  and  any  foreign  country,  contrary  1 
quarantine  laws  of  any  one  of  said  United  States,  into  or  throug 
jurisdiction  of  which  said  vessel  or  vehicle  may  pass,  or  to  whid 
destined,  or  except  in  the  manner  and  subject  to  the  regulations 
prescribed  as  hereinafter  provided. 

Sec.  2.  That  whenever  any  infectious  or  contagious  diseaise  sha 
pear  in  any  foreign  port  or  country,  and  whenever  any  ve^ssel  shall 
any  infected  foreign  port,  or,  having  on  board  goods  or  passengers 
ing  from  any  place  or  district  infected  with  cholera  or  yellow  fever, 
leave  any  foreign  port,  bound  for  any  port  in  the  Uiiite<l  Stsites,  th< 
snlar  otti(*er,  or  other  representative  of  the  United  Stat^^s  at  or  nc 
such  foreign  i)ort  shall  immediately  give  information  thereof  ti 
Supervising  Surgeon-General  of  the  Marine-Hospital  Service,  and 
report  to  liim  the  name,  the  date  of  departure,  and  the  port  of  del 
tion  of  such  vessel ;  and  shall  also  make  the  same  report  to  the  h 
oflicer  of  the  port  of  destination  in  the  United  States,  and  the  oon 
officers  of  the  United  States  shall  make  weekly  reports  t4>  him  o 
sanitary  condition  of  Uw  ports  at  which  they  are  respectively  statk 
and  the  said  Surgeon-(jeneral  of  the  Marine-Hospital  Service  i 
under  the  direction  of  the  Secretary  of  the  Treasury,  be  charged 
the  execution  of  the  provisions  of  this  act,  and  shall  fi*ame  all  na 
rules  and  regulations  for  th<1t  purpose,  which  rules  and  regoM 
shall  be  subject  t^)  the  approval  of  the  President,  but  such  ndei 
regulations  shall  not  conflict  with  or  impair  any  sanitary  or  quite 
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sgnlations  of  any  Stnto  or  niiinicipal  authorities  now  existing 
may  hereafter  lie  enactwl. 

That  it  shall  be  tlie  duty  of  the  medical  oftieers  of  the  Marine- 
Service  and  of  custoniH-oflicers  to  aid  in  the  enforcement  of  the 
laarantine  nilesand  re^^nhitions  estahlislied  under  the  preced- 
»n;  bat  no  additional  comiHMisation  shall  l>e  allowed  said  otti- 
ason  of  such  services  as  tliey  may  be  rtMiuired  to  pei  form  under 
jxcept  actual  and  necessary  tnivi*linp  exiHMis<$s. 

That  the  Surgeon -(leneral  of  the  Marine-Hospital  Service 
»n  receipt  of  informaticui  of  the  departure  of  any  vessel,  goods, 
gers  from  infected  jdaces  to  any  port  in  the  Tnited  States, 
ely  notify  the  pn)p<^r  State  or  munici]>al  and  Tnited  States 
officers  at  the  threatened  port  of  destination  of  the  vessH,  and 
mre  and  transmit  to  the  medical  otiieers  <»f  the  Marine- Hospital 
o  collectors  of  customs,  and  to  the  State  and  municipal  health 
rs  in  the  United  States,  weekly  abstracts  of  th<*  eonsidar  sani- 
rt8  and  other  iiertinent  information  re4*eived  by  him. 

That  wherever,  at  any  port  of  the  rnitwl  States,  any  State 
pal  quarantine  system  may  now.  or  may  hereafter  exist,  the 
:  ageut-s  of  such  system  shall,  uiN>n  the  applieation  of  the  re- 
State  or  municipal  authorities,  be  authorized  and  empowered 
officers  or  agents  of  the  national  qinirantine  system,  ami  shall 
rt  with  all  the  powers  of  Tnited  States  officers  for  quarantine 

but  shall  receive  no  pay  <»r  emohiments  from  the  ITnited 
At  all  other  ports  whcn»,  in  the  opinion  of  the  Secretary  of  the 
f  it  shall  be  deemed  niH^>essary  to  establish  <|uarantine,  the  nuMli- 
v  or  other  agents  of  the  Marine-Hospital  Si'rviee  shall  perform 
es  in  the  enforcement  of  the  quarantine  rules  and  regulations 
d  assigned  them  by  tin*  Surgron-General  of  that  service  under 
Provided^  That  there  shall  be  no  interference  in  any  manner 
quarantine  laws  or  regulations  as  they  now  exist  or  nmy  here-  1 , 

idopted  under  State  laws.  *  \i 

That  all  acts  or  i>arts  of  acts  im^onsistent  with  this  act  1k%  and 
are  hereby,  re[)eale<l. 

red,  April  29,  1878.'' • 


his  act  the  followiu;;  ciiciiIarK  wtTi'  is.mi«*(I : 

OXS  TO  PRKVKXT  TIIK   IXTHOhrcTIoX   oF   THE    l'LA<;rK    I\r«»   TIIK    rXITKD 

VlATKs. 

187S.— DepartmeDt  No.  34.— Murine- no<«|»itaI  Sirviir.— No.  1.  S«'ii<*H  lHTi>. 

TiSKAM   UY    DlPAKTMKNT. 
ICE  OF  THE  SI'RGK0X-(JKNKI:AI,    T.    S.    MAltlNK-HoSPlI AI.  SkUVK'K. 

U'tiiihiitgtoH^  It.  ''.,  March  li,  X^VJt, 

f  ike  CmaUmu  Revenue,  Medical  OfHrrrn  of  the  Marint-IIoHpHal  Serrkt,  and  othern 

irhom  it  ma  if  ronnrn  : 

ippTOTed  April  '29.  I'Ch,  mtit^Ml  'An  ji<-t  in  i>r«'v<'n!  tin'  intriKliictioii  i>l'roii- 
iflKct  ions  diseaneH  into  the  I'liitrjl  Stjitin,'  pnividcN  that  no  \«'ssrl  roiiiin^ 
nvign  port  or  country  whrn*  anv  rnnta^ioiw  nr  inf«M'ti«»MM  ilims'isf  ♦•xists, 
•tel  conveying;  infect«*<1  nicrrhaiuIiN**.  hIuiII  «'nt«*r  any  port  of  tli«'  Unit<Ml 
psM  the  bbnndHry  lint*  brtwi'm  the  Knitrd  States  and  any  foreign  country 
Qch  manuer  as  may  1>c  pn'Hcrihfd  unil«'r  >ii'u\  nvx. 

a  hjM  bectn  caned  to  tin*  pn'valonro  uf  a  ilanir'Tons  «*pi«lrnii('  diw^ase  in 
tasaia,  known  ah  t\w  'plafj^nr/  and  itH  fxtmnidy  vinilfnt  and  conta^ioiin 
M  manifested  in  tlie  latv  outbreak.  Irave^*  no  doubt  that  it  is  Hiniihir  to,  it* 
al  with,  the  plague  which  dcvaHtatrd  th«Mdd  wurhl  in  past  rcnturicN. 
therefore,  ofthe  danger  which  attaoli«'8  to  ra^rM,  fun*,  \c.,  amarricrH  of  in- 
i  following  regnlationM  an*  framed,  under  the  dircrtion  of  the  SiM-retary  of 
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'^Aii  act  to  prevent  the  introdactiou  of  contagions  or  infectious  dii 
eases  into  the  United  States'',  approved  Jnne  2, 1879  (21  Stat,  cL  11 
5-7),  contains  various  provisions  with  sections  added  as  follow: 

*'  Sec.  9.  That  so  much  of  the  act  entitled  'An  act  to  prevent  the  into 
duction  of  contagious  or  infectious  diseases  into  the  United  States 
approved  April  twenty-ninth,  eighteen  hundred  and  seventy -eight,  a 
requires  consular  officers  or  other  representatives  of  the  United  Stati 
at  foreign  ports  to  report  the  sanitary  condition  of  and  the  departure  < 
vessels  from  such  ports  to  the  Supervising  Surgeon-General  of  tl 
Marine  Hosi)ital  Service ;  and  so  much  of  said  act  as  requires  the  So 
geon-Generalof  the  Marine  Hospital  Service  to  frame  rules  and  regal 
tious,  and  to  execute  said  act,  and  to  give  notice  to  Federal  and  Sta 
officers  of  the  approach  of  infected  vessels,  and  furnish  said  officers  wi 
weekly  abstracts  of  consular  sanitary  reports,  and  all  other  acts  ai 
parts  of  acts  inconsistent  with  the  x)rovision8  of  this  act  be,  and  the  sai 
are  hereby,  repealed. 

Sec.  10^  This  act  shall  not  continue  in  force  for  a  longer  period  th. 
four  years  from  the  date  of  its  approval." 

July  27, 1883,  questions  were  presented  to  the  Honorable  Charles 
Folger,  Secretary  of  the  Treasury — whether,  at  the  date  when  the  Ifl 
named  act  of  June  2, 1879  (21  Stat.,  ch.  11, 5-7),  ceased  to  be  in  force 
June  2, 1883— the  provisions  of  the  prior  act  of  April  29, 1878  (20  Sta 
ch.  66,  37),  purporting  to  have  been  repealed  by  section  9  of  said  aot 
June  2, 1879,  then  revived,  and  so  are  now  in  force ;  and*  if  so,  what  t 
tion  should  be  taken  under  said  act  of  April  29, 1878  T  The  Seereti 
decided  that  the  act  of  April  29,  1878,  did  revive,  June  2, 1883,  and 

tho  Treasury,  and  subject  to  the  approval  of  the  President,  for  the  protection  of  i 
lioaltli  of  the  people  of  the  United  States  against  the  danger  referred  to: 

Until  further  orders,  n9  vessel  from  any  ])ort  of  the  Black  Sea,  or  the  Se*  of  Al 
conveying  any  rags,  furs,  skins,  hair,  feathers,  boxed  or  baled  clothing  or  beddii 
or  iiny  similar  articles  liable  to  convoy  infection,  nor  any  vessel  from  any  port  of  i 
Mediterranean  or  lied  Seas  having  on  board  such  articles  coming  from  Southern  Riui 
shall  enter  any  ])ort'  of  the  United  States  unti4  such  articles  shall  have  been  remof 
frorn  the  vessel  to  open  lightors,  or  to  some  isolated  locality,  and  the  vessel  disinfect 
and  thoroughly  ventilated;  and  the  suspected  articles  shall  be  disinfected,  either 
chemical  agents  and  exposure  to  free  currents  of  air,  or  by  burning,  as  shall  bedet 
mined  in  each  case  1)y  the  Surgeon-General  of  the  Marine-HospitalServicc. 

The  errtificate  of  the  State  or  municipal  quarantine  officer  of  health  may  be  accepl 
as  satisfactory  evidence  of  compliance  with  these  regulations  on  the  part  of  the  vea 

JNO.  M.  WOODWORTH, 
Surgeon- General  C  S.  Matine-Hospital  .Sfiriif. 
Approved : 

R.  B.  Hayes. 

"  Circular. 

PllKVENTION   OF  THE   INTRODUCTIOX  OF  CONTAGIOUS  DISEASES,  AC. 

1879.— DepartineDt  No.  41.— Secretary's  Office. 

Treasury  Department. 
Washingtonj  I),  C,  March  10, 1^:9 

To  Collectors  of  Customs  and  others: 

The  following  instructions  were  contained  in  a  circular,  dated  the  3d  instant,  p 
])an*d  under  the  direction  of  the  Secretary,  signed  by  the  Surgeon-General 'of  1 
Marine-Hospital  Service,  and  approved  by  the  President: 

[Hen*  follow  the  provisions  of  the  circular,  *  Department  No.  34,'  immediately  f 
ceding,  with  this  addition.] 

The  act  approved  April  29,  lS7r?\  provides  that  the  Surgeon-Geueral  of  the  Mtfi 
Hospital  Service  shall,  under  the  direction  of  the  Secretary  of  the  Treasary.  hi 
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low  in  force ;  and  he  accordingly  sent  the  following  telegniui  to  the  col- 
leetorof  cuatoms  at  Boston  : 

'•TREAsruY  Dkpaktment, 

WnHhington,  July  127,  1883. 

8lB:  Becaose  of  the  expiration  by  limitation  of  the  act  of  June  2, 
U;9  (chap.  11, 21  Stat.),  I  conceive  tliiit  cliap.  <><>,  act  of  April  2t),  1878,  is 

K'a  in  force,  and  the  regulations  by  circuhir  dated  March  3, 1 S70  ( I  >ept. 
34),  are  again  promulgated.  A  telegram  from  Liverp<K>l  *  informs 
M  that  the  steamer  Bavarian  sailed  Wednesday  for  iSoston,  having  loTi 
lldes  of  Egyptian  rags  in  her  cargo.  You  will  enforce  the  law  and  regu- 
htioDS  against  her  from  the  mildest  to  the  severest,  as  occasion  shall 
ismaad,  reporting  from  time  to  time  by  telegram  or  letter  Ai^  you  shall 
hd  it  necessary  to  proceetl  from  one  d<.'gree  to  another  of  severitv. 

C.J.  FOLGEU, 

Secretary  TreasuryJ" 

After  this  telegram  was  sent,  an  authoritative  statement  was  given 
tothe  press  by  Secretary  Folger,  declaring  that  the  law  of  1878,  pro- 
tiding  against  the  entry  of  rags  or  articles  In^lieved  t>o  be  infected  with 
dkolera  or  yellow  fever,  revived  and  wsis  in  force,  as  follows  : — 

"The  Secretary  of  the  Treasury  has  be^n  somewhat  puzzled  as  to 
vlat  to  do  in  view  of  the  approach  of  infectious  diseases  by  sea.  By 
ibpter  66  of  the  laws  of  1878  the  entry  of  vessels  from  infected  imrts 
IM  forbidden  or  restrained,  and  the  Surgeon-iieneral  of  the  Marine- 
Eospital  Service  was  eniftowered  under  the  <lire<rtion  of  the  Secivtary 

dirge  of  the  execution  of  tin*  proviHiiiiifl  of  tht*  Htattito,  and  hIi:i1I  fraui«>  all  nt'odful 
nlMftnd  regalatiouH  for  that  pnriNirw*,  not  i>ontlirtin>;  witlior  ini|iairiii>r  any  Sjinitary 
irquu-antiDe  law  or  regulation  of  any  kStat<*  or  municipal  authority  now  «'xi.Mting,  or 
Vkieh  mav  hereafter  be  enacted. 

Collectors  and  other  officers  of  thf  customs  an*  hfrehy  dire(*t«Ml  to  oliHcrvc  the  in- 
ikoetioiiB  cental  ued  in  Ha  id  circular. 

By  order : 

H.  K.  FHKXCH. 

■ 

''CIRCULAit  RKVOKIXG  THE  RKlUlJlTlON**  OF  MAIU.'II  H,  Kl».  TO  PUKVKNT  TIIK  INTRo 
DUCTIOX   OF  THK   TLAOI-K'   INTO  THK    INITKI*  STATES. 

1870.— Department  "So.  88.— Mariue-Ihmpital  ScrvUf.  -Xn.  :i.  SiMii'H  1871). 

TitKAsrnv  Dki'akt.mknt, 

OFFIi.E  of  THK   SURGKOX-CiKNKUAL   l'.    S.    MaHINK-HoSI'ITAL  Sr.ltVK'K, 

U'aHhuujtnn,  If.  r.,  Maif'M,  \f;VJ. 
T$Mtilical  Offioer$  of  the  Marine- Hospital  Sarrw*,,  and  othu-i*  whom  it  may  cinicrrH: 

Official  infunuatiou  having  Im-i'ii  received  to  the  elVei-t  th:it  tli(>  ']>l:i>;ne,'  wliieh  ex- 
ited in  Stmthem  Kaiwiai  ih  now  alinoHt  extinct,  the  re^^ulatiniiM  issued  March  'X  1H71), 
iaponug  certain  re^ttrictionsui^on  the  importation  of  ra'^s.  etc.,  into  the  United  States, 
in  hereby  revoked. 
By  order  of  the  Secretary  of  the  Treasury  : 

J.  n.  H.VMILTON. 
Surgcon-fivntraJ  Vnitvtl  Statrs  Marine- Ilonpitat  Servifr. 
Approved: 

B.  B.  HAYKa.'' 
•The  dispatch  referred  to  \v:w  one  from  I'liited  States  Consu]  Packard  at  Liverpool. 
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to  make  regulations  therefor.  At  that  time  the  Busstaii  plagne  ws 
imminent.  Regulations  were  made  whieh  directed  quarantine  isolatio 
of  infectious  freight,  disinfection,  ventihition,  and  even  burning  them 
if  necessary.  Uy  an  act  in  1879,  chapter  11,  the  National  Board  c 
Health  was  substituted  for  the  Surgeon-General  of  the  Marine-Uospiui 
Service,  and  the  act  of  1878,  so  far  as  it  gave  power  to  that  ufficei 
was  repealed.  But  the  act  of  1879,  by  its  own  terms,  wa«  limited  ii 
existence  to  four  years,  which  term  expireti  in  June  of  this  year  [1883 
The  query  in  the  Secretary's  mind  was:  Did  the  expiration  of  the  act  ( 
1879  revive  the  act  of  1878  f  The  general  rule  of  common  law  is,  tha 
the  rei)eal  of  the  repealing  act  revives  the  act  which  the  repealing  ac 
repealed.  The  question  then  arose,  as  to  whether  the  exiuration  of 
repealing  act  by  its  own  limitation  does  not  do  the  same.  It  was  8n| 
gested  by  Lord  Ellenborough,  in  the  ease  of  Warren  against  Wiudle  | 
East,  205],  that  it  does  not.  In  [Collins  r.  Smith!  6  Wharton  (page  294 
Chief  Justice  Gibson,  of  Pennsylvania,  criticised  that  decision,  and  d 
clared  that  it  does.  Judge  Hopkinson  [United  States  r.  Twenty-fli 
cases  of  cloths,  &c.]  (Crabbe's  Reports)  [356,  382]  charged  a  jury  that 
does  not.  Bishop,  in  '* Written  Laws'^  (pag©  187),  relying  on  thecal 
in  Crabbe,  writes  that  it  does  not.  Hardcjistle  [Statutory  Law,  22: 
writes  that  it  depends  u])on  the  legislative  intention,  and  cites  the  caw 
of  Warren  against  Windle  [3  Ea^^t,  205]  and  Rex  agiiinst  Rogers  [10  id 
5061.  In  this  confusion  of  the  law.  Secretary  Folger  says,  he  has  coi 
cluaed  that  Congress  could  not  have  meant  that  the  beneficial  ])rovi 
ions  of  the  acts  of  1878  and  1879,  which  are  almost  the  same,  except! 
the  designation  of  the  officers  to  execute  them,  should  lapse  entirel; 
He  holds,  that  the  repeal  of  the  act  of  1878  by  the  act  of  1870  was  bi 
a  limited  repeal,  and  that  the  expiration  of  the  act  of  1870  by  its  o^ 
terms  lias  revived  the  act  of  1878.  He  has,  therefore,  determinefl,  thi 
the  Surgeon-General  of  the  Marine-Hospital  Service  may  again  issi 
the  regulations  in  question,  and  that  customs  officers  shall  l>e  instmcti 
to  carry  them  out  with  due  discretion  and  caution  in  the  use  of  ti 
measures  of  severity.-' 

Treasury  Department, 

First  Gomptr oiler- H  Office,  July  30,  1883. 

Note  iiy  tiik  Fiust  Compthou.kk. — Tlie  action  taken  by  tho  honorable  SecMU 
of  tin*  Treasury  very  properly  reco;jjiiizes  the  act  of  April  29»  1^7^  (20  Stat..  37),  i 
"again  in  force."  It  is  somewhat  remarkable,  that  the  question  decided  in  n'at'hiB 
this  conchision  has  not  more  frequently  arisen  in  the  courts.  The  Judicial  dtKridw 
on  tliis  subject  are  quite  limited  in  number. 

In  Potter's  Dwarris  on  Statutes  (page  139),  it  is  said: 

**  If  a  statute,  before  perpetual,  be  continued  by  an  affirmative  statute  for  a  limil* 
tim<',  this  does  not  amount  to  a  repeal  thert-of  at  the  end  of  that  time  [Ra.viii..W] 
But  e  contra  where  a  statutt*  professes  to  repeal  absolutely  a  prior  law,  and  unlwtittrti 
other  provisions  on  the  same  subject,  which  are  limited  to  continae  onlv  tiU  a  nitaii 
time,  the  prior  law  does  not  revive  after  the  rei)ealing  statute  is  spent,  hnle«»tlK»it 
teiition  of  the  legislature  to  that  effect  is  expressed  [Warren  r.  Windle,  3  East,  tJOS]. 

Bishop,  In  his  work  on  the  Written  Laws  (page  187),  says: 

"  WIktc  a  rcptjaling  statute  expires  of  its  own  limitation,  the  repealed  law  doij 
not  n'vive  [United  States  r.  Twenty-live  cases  of  cloths,  &c.,  Crabbe.  35rt, Mil 
See  Hardcastle,  Statutory  Law.  2-^1 ;  Rex  r.  Rogers,  10  East,  54i6;  Warren  r.  Wiiw 
W  Id,  205;  Potter's  Dwarris,  Statutes,  151). 

A  dilferent  rule  is  laid  down  and  argued  with  much  ability  by  Chtet  Justice  Gilw* 

in  Collins  r.  Smith  (<>  Wharton,  *2J4,  2i»r).     The  syllabus  of  this  case  ia  as  foUo«: 

^'1.  The  expiration  of  a  statute  by  it^  own  limitation,  xpno  facto  reviTes  a  itin^ 
which  had  been  repealed  andsuppli<'d  by  it. 
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Theaot  of  rhc  I9thiif  Miin'h.  l*!*',  forltiiMiii^  uiiiiiroriHiratril  Imnkstn  i.vhih*  tlicir 
»,  iliM'uiiut  ]>»|»er,  Ac,  whirh  wa-*  rf[H*jiliMl  liy  tli*-  iirf  of  tlii**Jl^«1  of  Maii-li.  l-'M, 
i't^, i»u  the  cxpirati<iii  of  tin*  ]iL'rioil  of  rlovfii  yt-ars,  to  whirli  tin-  lant  iiifiitioiird 
RAH  limited.'^ 

ukiii  the  opinion  of  th«'  roiirt  it  is  sai«l : 

[t  is  an  sulinitcrd  rule  of  tin*  roniinoii  law.  tliat  ilir  i-i-|M-aI  of  n  rf|i('aliiii:  }»taiiit«> 
i'lrK  tlif  i»ri^inal.  lUix  in  Warn-n  r.  Wiudlr  >:;  Ka>T.  */\\  ».  Lord  ElltHlntnutijU  sn^j- 
ed — f«i'  notwithHtnndin;;  the  >yno|isi<«  of  ilir  rasr.  and  tltt-  ({iinTaiion  id'  it  liy  text 
ers  nml  conipilerri,  it  \va«  not  dn-iili-d— tliat  tluTr  \\\:\\'  In*  a  ditlrri-iin-  !irt\\i\t  tlii» 
nl  of  a  repealin<;  art.  and  ilic  cvpiraiion  of  it.  wIhmi  *tlioii«;Ii  t<*inporar\  in  ^*i\\\%* 
Bpnivi»ion.H,  it  may  have  a  pcrnianrnf  o|M*nitioii  in  other  rf.>«pi-4-fs.  Tin-  Miaintt* 
r. :i,'  Maid  he,  *  proti*H.s«*K  to  r«*pi'al  the  Htatnti*  l'.»,  <i.  "J.  alivilntrly,  tlioii^it  its  own 
isinnN  whii-h  it  Hiihstitntfil  in  tlo*  plai-c  of  it,  \\v\v  only  T«-inpoi-ary/  If  lie  nn-aiit 
hi;*  that  there  may  III*  a  jirriiianfril  rr]M*al  of  provi*<ion!4  wliich  arc  at  tin*  «ante 
■  but  temporarily  ^applied — in  other  words,  tlnit  jiart.s  td' a  statnte  nia\  In*  ii-in- 
.F)',  while  uihtrr  partKof  it  an*  perpt'tiial  — I  admit  if.  A  statntr  may  h«-  re)H-alriL 
loiit  In-ing  HUpplit'd  at  all:  ami  the  proxidin;;  of  a  tempoiary  NiiIiHTitnte  iloes  not 
■warily  niaki*  the  repealiii;;  statute  aUo  tem]ioiar\.  That,  however,  is  not  thi^ 
llinti*  iif  the  htatntt*  hefore  ns:  for  ever\  enaetiiient.  hraiH-h.  ami  elanie  nf  it.  wmk 
?aiie  at  the  tinnr  ap]iointed.     Itiit    if  Lord   FlhulHtrotujU  meant   (o   Im*  nndiTNiood 

ever>*  ]irei«ent  repeal  is  neeessarily  a  |ierimi!ient  one.  fhou^h  ilftdared  h\  a  tem- 
irynet,  or  that  a  statnt«*  nniy  eontinne  tn  o]ierate  mh  a  repeal  after  it  is  iiM'lf  ile. 
:t,  be  aKMnnied  what  eannof  he  ;;ranied.  I  liave  found  notliin<;  like  a  ileei*.i«in  or 
nm  to  support  his  Hn|;<;estion  :  ami  tln're  seemn  to  he  as  little  fonmlation  for  it  in 
on.  The  e<innnon  law  is  nut  esMMiiialtx  inl|H•l-i^llahi*•.  nor  docM  it  possess  nioro 
jreiit  pM*ver  i)f  wdf-reHiiseitaiion  than  <|o»'s  a  statute,  sir  Matthew  lluir  tliiiu^ht 
:  many  things  wliieh  now  ohtain  as  ennnuon  law  .  had  theii'  origin  in  parliamentary 

or  constitittitms  nnifle  in  wrifiMifhy  ttie  Kini^.  LonU  and  t'omnions.  though  IhoMe 
'  anr  either  not  now  extant,  or.  if  extant,  wi'd*  made  hefore  the  lime  of  memory, 
revtfr  that  may  Im?.  the  enmmo!i  law  nia>  errtaiidy  he  n'pealed  and  suppheil  as  a 
nt«  may:  and  wt?re  it  done  hy  a  sf:itufenf  limiteil  iluiaiion.  it  i-onhl  siaree  he 
Utaiued  that  the  eommon  law  woiihl  n«»i  revive  a^simn  .is  flu-  sfatnte  wen-  spi  nt." 

ilgwii.k  (Construetion  Stat,  and  Const.  L..  •,'•!  eil..  luT  >  siyy,; 

Qn"Ktions  may  arisi*  as  to  whethiTa  repi'.-ilin;^  arf  is  tn  opi  rati-  a'^a  total,  p.irt  iai. 
«mpi'irary  repeal:  ami  it  is  said  that  the  wimiI  iipialeil  i>  not  to  h«*  taki-n  in  an 
>hite.  if  it  appear  on  the  whole  art  to  hi*  nsnl  in  a  limited  sfuse  [  \U'\  r.  K'nuers. 
EauT.  r>4il»:  Camilen  r.  An«lers<in.  «*•  'I'l  rm  K'ejits..  T'j:'.].  If"  a  statute,  oiininijlly 
M-tnal.  he  eontinih'd  hy  an  atlirniativi*  statnir  for  a  limited  fime,  this  i|ni-«  nut 
?n]t  tf>  a  rejHfal  td'  it  at  the  md  of  that  tinn-  |  K'a>m..  ::'.>T  J.  Itut  when  :i  statute 
•hitely  rejH'al.s  a  prior  law.  and  stjh^ritnfrs  ntin-r  ]iro\  i-,;mhs.  to  enntinue  ouIn  tor  a 
t»:rl  time,  the  prior  law  ilo»'s  not  revivi-  at  the  e\piration  of  the  time  iixed  hy  the 
aliiij;  law  [Warivn  r.  Windle.  :t  Last.  'Jn.'.  ].  * 

Harih.-astle  on  Statiifi»ry  La\N  ipa-^i*  "JJI  ).  it  is  s.iid: 

[f  thi*  .Vef  whieh  ivjieals  a  prior  Art  is  i|.,»'If  only  :i  teniiior;ir>-  Aet.  the  uii'inTal 
is  that  the  pricir  l.iw  in  rev  i  veil  af'ter  the  temporary  Ait  is  s|irnt.  This  howcxer 
Dot  l>e  sH)  if  it  waN  clearly  the  intention  nf  the  le^islaturi'  to  rejieal  the  ]»iior  Aet 
Intely.  Thus,  in  Warren  r.  Wimlle,:!  I'.asi.  *Jo;..  it  was  ar;;ued  that  tin- tempo- 
Art  'Jl>  (ieii.  in.  <:.  ".  whieh  re}»ealeil  !'.•  lien.  !L  havjij;;  itself  expired,  the  l'.» 
H.  revived:  hnt.  said  I^ord  Klleniioronch,  'that  would  not  neeesMarily  fnlhiw.  for 
V,  tbon^fh  temjMirary  in  its  provisiitns.  may  Imve  a  |H'rnninenf  operation  in 
r  renpt-e  tH. 

le  *2<I0eo.  II L  c.  \(^,  profe.s>es  tf»  re]ieal  !'.>  (Jen.  IL  e.  •*."».  ah-olnlely.  thon;:h  its  own 
isionM.  w'hh-Ii  it  MuhNtitnted  in  the  plare  of  it.  wne  to  he  only  temporary.' 
:t  when,  on  the  anthority  of  WnrrrH  v.  WimlU,  it  was  ar;;inMl  in  ft.  v.  I,'ui;trs,  It) 
.  573,  that  eprtain  parts  id'-ri  fieo.  I  IT.  e.  :t".  having;  heen  repealed  hy  tin-  tempo- 
Act  of  40  (rer>.  III.  e.  ]:U),  did  not  revive  n]ion  the  evpii.iiion  of  the  teiiipoiary 
Ixird  Kl1enlNiniii;;h  i>aid  as  follo\is:  *  It  !.■<.  a  4|ne.-ti(Ui  of  <  nnsunetion  upon  every 
profcHsinjf  to  repeal  or  interfere  witli  the  provisions  of  a  lorm«-r  law.  whi-tln-r  it 
Kte  AS  a  total  or  ]iartial  and  temporary  repeal.  Here  the  i|uestiiin  is  w  hether  the 
iMioii  ni  42(ieo.  III.  whnh  was  oriuinally  per|ietiial.  In*  enf  indy  repi-ah-d  hy  tho 
r^i.  III.  or  only  repealed  tor  a  limited  time.  TIm'  last  art  reeites  indeed  that  imm- 
prnviMonH  rd'  the  former  one  .shnnhl  he  n-pealed,  Imf  this  word  is  not  to  he  taken 
I  ahsolate  mmim*.  if  it  a(>iu'ar  upon  the  whole  aet  to  he  iiscil  in  a  limited  sense.*'* 

e  Kevised  Statutes  of  the  I'niteil  .States  rimtain  the  t'ollowinix: 

»EC.  12.  Whetiever  an  aet  is  repealed,  whieh  repeah-il  a  former  aet.  such  former 
ball  not  therehy  he  revived,  nidess  it  shall  h*-  expressly  so  provide<l." 

Is  9«*etiou  of  thj  Revised  Sta  ntes  elianfr«'s  the  eommon-law  rule.     Mi'ln^  in  der- 
on  of  the  common  law,  it  is  not  to  hi*  «>x tended  hevonii  the   fair  iu\d  \\ei'es«^'AYN 
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import  of  its  language  (Bishop,  Written  Laws,  IIU,  155).    It  does  not  ext«ud, 
apply,  to  an  act  which  expires  by  its  own  limitation. 

When  a  repealing  act  expires  by  its  own  limitation,  it  cannot  be  said  to  be  ^* 
pealed  '^  within  the  meaning  of  section  12  of  the  Revised  Statutes.  This  secti 
therefore,  hi\s  no  application  to  the  acts  of  April  29,  IdTd^and  JnneS,  1879.  The  efl 
of  the  expiration  of  the  act  of  Jnne  2,  1879,  is  left  to  be  controlled  (1)  by  the  legit 
tive  intent,  ascertained  by  the  nsnal  rnles  of  construction,  and  (2)  by  commoD'h 
principles,  so  far  as  thej'  are  not  modified  by  the  cireumstauces  showing  a  differe 
legislative-intent.  Common-law  principles  unaffected  by  such  circumstances  geni 
ally  give  to  the  expiration  of  a  repealing  act  the  force  which  the  common  law  aang 
to  an  express  repeal  of  snch  repealing  act.  And  the  acts  of  April  29,  187?:^,  and  Ja 
2,  1879,  when  read  and  considered  together  in  connection  with  the  purposes  appa 
out  therein,  sufficiently  show  a  legislative  intent  to  revive  the  provisions  of  the  set 
April  29,  1878,  temporarily  suspended  by  the  act  of  Jnne  2,  1879.  Many  of  the  oni 
pealed  provisions  of  the  act  of  April  29.  1878  require  for  their  operative  effect  tl 
agencies  and  powers  found  either  in  the  suspended  provisions  thereof,  or  in  tho  a 
of  June  2,  1879.  And,  it  is  wholly  inadmissible  to  conceive  that  Congress  intend 
that  the  main  purposes  provided  for  in  the  act  of  April  29, 1878,  whioh  were  not  n 
peuded  or  changed,  should  be,  either  inefficient,  or  practically  inoperative,  as  th 
would  be,  if,  both  the  suspended  provisions  of  this  act  of  April  29, 1878,  and  the  pi 
visions  of  the  act  of  June  2,  1879,  all  permanently  ceased  to  be  operative. 


IN  THE  MATTER  OF  THE  RIGHT  OF  A  CHIEF  SUPERVISOR  OF  ELECTIO 
TO  PER  DIEM  C0MPEN8ATI0N.-<:HIEF  SUPERVISOR'S  COMPENSATB 
CASE. 


1.  A  Chief  Supervisor  of  Elections  is  not  entitled  to  any />er  diem  compensation. 

In  the  examination  and  certification  of  tbe  accounts  of  Chief  Snp 
^iso^s  of  Elections,  tbe  question  is  presented  "to  the  First  Comptrol 
for  his  decision  thereon"  (Rev.  Stat.,  269,  277)— whether  a  Chief  Sup 
visor  of  Elections  is  entitled  to  per  diein  compensation. 

0.  (7.  Lancaster,  in  support  of  the  claim  iovper  dieni  compensatioD,  8i 
mitted  an  argument  as  follows : 

Section  2031  Kevised  Statutes  provides,  that  "  there  shall  be  allow 
and  paid  to  each  supervisor  of  election,  •  •  •  who  is  appointed  di 
performs  his  duty  •  •  •^  compensation  at  the  rate  of  five  dollars  I 
day  for  each  day  he  is  actually  on  duty,  not  exceeding  ten  days."  Si 
tion  2025  provides  for  the  appointment  of  Chief  Supervisors  of  electioi 
and  section  202G  [2012]  provides  for  the  appointment  of  Sujierviaors 
election  under  the  supervision  of  the  Chief  Supervisors. 

By  this  law  the  Chief  Supervisor  is  clearly  entitled  as  a  Sui)enT8 
of  elections  to  the  per  diem  allowed  Supervisors.  There  is  nothing 
section  2031  to  forbid  this  allowance.  The  comi>en8ation  allowed  tl 
Chief  Supervisor  for  certain  services  does  not  preclude  his  bein^pi 
tha  2)er  diem  allowed  Supervisors,  for  he  is  per  se  a  Supervisor;  indtt 
the  chief. 

The  duties  pertaining  to  the  oflice  of  the  Chief  Supervisor  areva 
responsible  and  onerous,  and  involve  a  judgment  and  discrimination  b 
yond  mediocrity.  The  person  selected  and  fittM  for  such  an  office 
entitled  to  the  fees  which  properly  come  within  the  tarili'of  comiieDsatii 
provided  for  the  oftice  of  Supervisor.  {I7i  re  Conrad,  Federal  BeportH 
vol.  XV,  No.  9). 
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fCisiON  BY  William  Lawrence,  First  Comptroller. 

Section  2025  of  the  Revised  Statutes  im>vi(Ie.s  that : 

''The  circuit  courts  of  the  riiiteil  States  for  eacli  judicial  circuit  shall 
ime  aud  appoint,  ou  or  befon;  the  first  day  of  May,  in  tlie  year 
^hteea  huudre<l  and  seventy-one,  and  tht^eatter  as  vacancies  nniy 
>inauj  cause  arise, /rom  amotuf  the  rireuit  court emnmiiiHioHers  forearli 
dicial  district  in  each  Judicial  circuit,  oiie  of  such  otKccrs,  who  shall 
:  kuuwu  for  tlie  duties  required  of  him  under  this  Title  as  the  Chief 
ipervisor  of  elections  of  the  Judicial  district  ft)r  which  he  is  a  rxnii- 
iaaioner,  and  shall,  so  ion^  as  faithful  and  callable,  diseliar^e  the 
ities  iu  this  Title  ini|K)sed.'' 

Under  this  section,  Chief  Supervisors  of  KU*ctions  must  he  apiiointed 
from  among  the  circuit  court  conuuissioners."^  The  otUee  of  Chief  Su- 
ervisor  is  dependent,  therefore,  upon  an  anterior  and  existing  ai)point- 
aent  as  commissioner  of  the  circuit  court. 

A  Chief  Supervisor  is  not  appointed  for  a  day,  a  week,  or  a  inontti ; 
iNLt,  as  the  statute  says,  ^'  shall,  so  long  as  faithful  and  cajmble,  dis- 
diarge  the  duties  in  this  Title  imposed.'^ 

Section  2031  of  the  Revised  Statutes  provides  as  follows: 

^There  shall  be  alloweil  and  paid  to  the  chief  HuperrxHor^  for  his  serv- 
ioM  as  such  officer^  the  following  compensation,  ajmrt  from  and  in  ex- 
CMS  of  all  fees  allowed  by  law  for  the  ]>erformance  of  any  duty  >is  cinMiit 
conrt  commissioner :  For  tiling  and  earing  for  every  return,  report,  hm-- 
ord,  document,  or  other  papier  re<iuiriMl  to  l>e  tiled  by  him  under  any 
of  the  prece<ling  provisions,  ten  cents  ;  for  atlixing  a  seal  to  any  pa])er, 
ftcord, report,  or  instrument,  twenty  cents;  for  entering  an<i  indexing 
tke  records  of  his  otKce,  fifteen  cents  per  folio;  and  for  arranging  and 
^Dsoiittiug  to  Congress,  as  provided  for  in  stM'tion  two  thousiind  and 
twenty,  any  report,  statement,  riM'tu-il,  return,  or  examination,  for  each 
Wio,  fifteen  cents;  and  for  any  copy  theivof,  <»r  of  any  pai>er  on  tile,  a 
ike  sum.  And  there  shall  l»e  aHowed  and  paid  to  each  Hupcrvinor  K\i 
ijecUon,  and  each  special  deputy  marshal  who  is  appointed  and  performs 
is  duty  under  the  pre<;eding  provisions,  compensation  at  the  rate  of* 
re  dollars  i>er  day  for  each  day  he  is  actually  on  duty,  not  exceeding  ten 
cyt;  bat  no  compensation  shall  be  allowed,  in  any  case,  to  supervisors 
rejection,  except  to  those  appointe<l  in  cities  or  towns  of  twenty  thou- 
ind  or  more  inhabitants.  And  the  ft^esof  the  ehi(*f  supervisors  sliall  be 
aid  at  the  Treasury  of  the  United  States,  such  accounts  to  be  made 
It,  verified,  examine<1,  and  certitied  as  in  the  case  of  accounts  of  com- 
issioners,  save  that  the  examination  or  certificate  retiuired  may  be 
lade  by  either  the  circuit  or  district  Judge.^ 

The  language  of  this  Ile(*tion  is  el(*ar  an<l  explicit.  It  distinguishes 
itween  a  Chief  laiuperriHor  and  a  Super rinor.  And  it  makes  tlire«»  pro- 
fliODs:  (1)  for  the  compensation  to  a  Chief  Supervisor:  (.)  for  th(* 
impensation  to  eavh  Supervisor  of  Klection,  and  to  each  Special 
epaty  Marshal;  and  (3)  for  the  place  and  mode  of  payment  of  the 
esof  Chief  SujMfrvisors.  Each  ])ait  of  it  makes  a  separate  and  dis- 
act  provision,  clearly  and  without  ambiguity.  The  statute  makes  a 
Tfect  distinction  between  "chief  supervisor-'  an<l  **  supervisor" — 
Expre»sio  unius  est  exclusio  alteriunr    **  There  shall  be  allowed  and 
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paid,'' says  the  statute,  "to  the  C/iJc/'*SM/>6rrwor,  for  his  services  •  •  •, 
And  there  shall  be  allowed  and  paid  to  each  Supervinor    •    •  •" 
I  It  is  a  well-known  principle  in  law  that  ^^quoties  in  verbis  nuUn  eid 
bignitas,  ibi  nulla  expositio  contra  verba  fienda  est,'^   And  certainly 
is  no  ambiguity  in  the  words  of  the  statute.    Similarity  is  not  identit;^|i 
''hiihil  simile  est  idem.-- 

The  two  sections,  2025  and  2031,  considered  together,  as  they 
be,  sliow,  beyond  all  possibility  of  cavil,  that  a  Gliief  Suiien'isoriii 
entitled  to  a  per  diem.    The  per  diem  is  limited  to  ten  A/y«— the  timci 
actual  duty  (Rev.  Stat.,  2031).    Surely  this  cannot  have  reference  til 
Chief  Supervisor,  whose  appointment,  and  the  time  of  whose  dnties.! 
has  been  shown,  are  not  limited  (Rev.  Stat.,  2025).    A  year— two  t« 
after  his  commission — he  is  as  much  a  Chief  Supervisor  ashe  wsuoDl 
day  of  his  appointment — wliile  section  2031  of  the  Revised  Stit 
provides,  that  a  Supervisor  shall  be  ^'actually  on  duty,  not  exceeding! 
days."' 

Again,  section  2031  (in  the  3d  provision  before  mentioned) 
specific  direction  as  to  the  place  of  payment  of  the  fees  of  Chief! 
visors,  thus :  ''  The  fees  of  the  Chief  Supervisors  shall  he  paid  at  the  Tr 
ury  of  the  United  States.''^    Tliere  is  no  special  provision,  directing 
.  mode  of  paying  per  diems  to  Supervisors  and  si)ecial  Deputy  Mai 
In  practice  they  are  paid  l)y  the  marshal,  as  a  disbursing  officer. 

Tiie  claim  for  per  diem  comi>ensation  is  based  on  the  mere  mmt 
signed  to  the  ollice — Chief  Supervisor.     But  his  office,  his  duties  uij 
the  mode  of  compensation  by  specific  fees,  are  all  ditt'erent  and  ilistiwt? 
from  the  otlicc,  dutii's,  and  mode  of  compensation  of  Supervisors,  :i>ial!y 
as  tliou<;h  thv  name  of  each  had  nothing  in  common.     The  Chief  t^nj* ! 
visor  is  paid  by  fees,  the  Supervisor  by  a  per  diem  compensiitioii. 

The  uniform  usage  in  this  otlice,  since  the  offices  of  Cliief  Sni>em«*c 
and  Sui)ervisor  were  first  created,  has  been,  to  deny  any  per  them  o^ 
l)ensati(>H  to  Chief  Supervisors.  This  usage  will  be  followed,  ami  i»ay- 
nient  of  the  claim  now  made  will  be  denied  accordingly. 

Treasukv  I)ei»ahtment, 

First  Comptroller's  Office,  August  1,  1SS3. 
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BTHE  MATTKR  OF  THE  RIGHT  OF  AX  ENVOY  EXTRAORDINARY  AND 
MINISTER  PLENI!H)TENTIARY  OF  THE  UNITED  STATES  TO  A  FOKEKiN 
STATE  TO  BE  PAID  COMPENSATION  FOR  THE  TIME  HE  IS  DETAINED 
LVTHE  UNITED  STATES  BY  AUTHORITY  oF  THE  STATE  DEPARTMENT, 
FOR  PURPOSES  CONNECTED  WITH  HIS  OFFICIAL  DUTIES.  AhTER  THE 
PERIOD  OF  THIRTY  DAYS.  DURING  WHICH  HE  RECEIVED  INSTRUC- 
TIONS. HAS  EXPIRED.— FOSTER'S  CASE. 

t  Section  174U  of  tht^  Revineil  Stntiitofl  ho  fur  preiicrilies  a  \Mst  of  duty  within  the 
(uKign  State  to  which  an  Envoy  Eztniordinary  an«l  Minister  Plenii>ot«*ntiiiry  of 
the  United  States  ia  appointed,  as  to  nM^uin*  him  to  reach  mich  iHMt  of  duty  ho 
dMignatetl  and  there  to  enter  upon  hiH  otlicial  dutier*.  before  he  is  ** entitled  to 
compensation  for  his  ser^'ice/'  in  addition  to  that  authorized  for  the  time  he  is 
''receiTing  his  iiistmotions  *'  and  'Muaking  the  direct  transit'*  to  "his  ptwt  of 
dnty." 

ITheMoxiMKM  time,  for  which  a  **  diplomatic  ofticer*^  in  entitled  to  compensation  in 
making  the  transit  liet  ween  the  placr  of  hirt  n^Mideiicennd  hisfnm^n  ]NMt  of  duty, 
liubean  prescribed  by  reKulutions  matle  in  pnrHuani*e  of  section  4  i»f  the  act  of 
Jnuell,  l!:C4  (Iri  Stat.,  #U),  and  may  be  chanjred  by  iIh*  same  authority. 

L  Th« chief  executive  authority  of  a  fonM^n  State,  to  which  a  ''diplomatic  i>tHcer  *' 
it  appointed,  may,  according  to  international  law,  and  for  sufliciiMit  n^awuis,  re- 
>         fase  to  receive  him. 

4.  Tbr  decision  in  Seward's  cas«»  ('J  Lawrenr*',  Coigpt.  Dfc, 'M  ed.,  r>;j)  explained 
andaffinned. 

&.  An  Eqtov  Extraordinary  and  Minist«T  PIfiiiui»t(>uti:irv  of  the  United  .St:it<*s  to  a 
f'»wigu  State,  who  has /rwf  mwhrd  hif*  fort'vjn  jnmt  of  duti/,  has  Immmi  duly  airnMl- 
ited,  ami  has  entered  upon  Iiin  ollirial  diiti«'N,  ni:iv.  by  order  of  tbt*  PivsidiMit. 
uid  for  the  purpf>s«*s  of  hucIi  offirial  dutif.N.  be  rnpiirrfl  to  return  tn  the  Uuiteil 
Stat«B,  or  to  go  elsewhere,  so  long  a.s  the  l*^e^ident  ilireets:  in  whieii  niHc.  HUth 
''diploiiiatic  offieer"  is  not.  iri/Aiw  thf  mr/i/ii/fi/  of  mtttoH  1T4'2  of  thf  Itrvittil  Stat- 
«'«,  "aliHent  fn»iu  Iiirt  post."  so  tlint  bv  re:iHiin  thereof  In*  will  I'.uf'i'it  his  salary 
during  finch  ab»*enee. 

€■  Astatute  cannot  take  fnun  the  President  the  power  given  to  bini  by  the  Consti- 
tution,  to  "  nominate,  an<l,  by  nnd  with  the  A'l\  ire  and  Tonsent  of  the  Senate, 
*   *    ■    appoint  Ambassadors,  other  piiblie  Minist'T'*."  Ae. 

(.  Bat  CongresH  may  by  statute  proviile  tliat  a  "  public  Minister"  duly  ap]M)inted 
*hal!  nnlv  receive  salary  after  he  has  enfen-d  upon  bis  otlieial  dutii's  at  the  ftir- 
^'KD  -itute  to  which  he  i.s  accredited. 

July  20, 1883,  tlie  Acting  S«»civtarv  of  State  addirsstHl  a  k^ttcr  to  the 

''irstCoiiii)troller,in<*losiii;;tiH»arc«»init  of  Ih)n.  John  W.  Foskm*  for  sixty- 

^^0 days'  .salary  as  Envoy  ICxtraonliiiary  and  Minister  Plrnii»otentiary 

^niie  United  States  to  Spain,  iVoni  March  iL',  iss:5,  when  he  was  i*oin 

^$sioue<l  and  ((ualitied,  to  May  V2,  lss:^lM»in;;  thirty  days  f<»r  reeeivin;:: 

Uwtnictioiis,  and  tbirty-lwodays  for  fittention  in  the  i'nitnl  Sfntett  u/uhr 

^ial  instructions  from  tlie  Secretary  of  State,  at  X\w  rate  of  ^ll.*.(MM 

t^  annunij  in  all  $2,0.11.28,  dniy  ai»i»roved  by  the*  Seeontl  A.ssistant 

Secretary  of  State.     The  letter  .states,  as  follows: 

'•When  Mr.  Foster  was  prepared  to  start  lor  .Madrid,  the  IMvsideiit  re- 
qoested  that  he  nii^ht  be  detained  a  sntlicient  time  to  meet  and  receive 
General  Diaz,  ex-Preaideiit  of  Mexico  (who  was  then  on  his  way  to  the 
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United  States),  and  escort  him  to  this  Capital.  Mr.  Foster  was  selected 
for  this  duty,  because  of  his  familiarity  with  Mexico,  and  his  personal 
acquaint^ince  with  General  Diaz. 

In  addition  to  tliis  duty,  1  may  remark,  that  a  very  large  nnmberof 
unsettled  private  claims  against  Spain,  of  long  standing,  are  peading 
in  the  Department ;  and  for  more  than  two  weeks  of  these  thirty-two 
days,  in  addition  to  the  thirty  days  allowed  for  receiving  his  general 
instructions,  Mr.  Foster  was,  by  direction  of  the  Secretary,  constantly 
engaged  in  the  Department,  aiding  its  officers  in  the  preparation  of  sep- 
arate instructions  on  each  of  these  claims,  and  doing  just  such  work  in 
regard  to  them  as  he  would  have  been  obliged  to  do  at '  Madrid,  with 
fewer  facilities  than  were  attbrded  him  here. 

I  am  also  led  to  believe,  that  the  precedents  afforded  by  the  case  of  i 
Mr.  Foster  himself,  while  Minister  to  Mexico,  whence  he  T^as  called  to  this  ] 
Capit^il,  to  give  special  information  to  the  Government  relative  to  Mexi«  j 
can  affairs,  and  remained  here  several  months,  for  which  his  regular  | 
salary  was  allowed :  that  of  Mr.  Seward,  while  Minister  to  Peking,  who  s 
was  also  ordered  home  on  public  business,  remaining  several  mouths;  ^ 
that  of  Mr.  Dichman  (who  was  not  able  to  reach  Bogota  within  the 
time  prescribed  bylaw  and  regulation),  furnish  strong  support  in  favor  I 
of  Mr.  Foster's  claim  for  these  thirty-two  days." 

The  Assistant  Secret^uy  of  State  asks  the  opinion  of  the  First  Comp- 
troller on  the  subject,  in  yiew  of  the  fact,  that  "the  Fifth  Auditor  •  •  •   . 
entertains  some  doubt  as  to  the  propriety  of  his  recommending  pay- 
ment of  the  salary  for  more  than  thirty  days." 


Opinion  by  William  Lawrence,  First  Comptroller. 

The  act  of  August  18, 1856  (11  Stat.,  55,  sec.  8),  as  carried  into  the  .i 

Revised  Statutes,  section  1740,  provides,  that:  j 

'*  No  ambassador,  envoy  extraordinary,  minister  plenipotentiary,  min-  I 
ster  resident,  commissioner,  charge  d'affaires,  secretary  of  legation,  as^ 
sistant  secretary  of  legation,  interpreter  to  any  legation  or  consn]ate,or 
consul-general,  consul,  oreommercial  agent,  mentioned  in  ScheilnlesBaod 

C,  shall  be  entitled  to  coin]>ensation  for  liis  services,  except  from  the  time 
when  he  reaches  his  post  and  enters  upon  his  official  duties  to  the  time 
when  he  ceases  to  hold  such  office,  and  for  such  time  as  is  actually  and 
necessarily  occupied  in  receiving  his  instructions,  not  to  exceed  thirty 
days,  and  in  making  the  direct  transit  between  the  place  of  his  resideDoe» 
when  appointed,  and  his  ])ost  of  duty,  at  the  commencement  and  te^ 
mination  of  the  period  of  his  official  service,  for  which  he  shall  in  aO 
cases  be  allowed  and  paid,  except  as  hereinafter  mentioned.    And  no 
person  shall  be  deemed  to  hold  any  such  office  after  his  successor  is  ap- 
pointed and  actually  enters  upon  the  duties  of  his  office  at  his  post  of 
duty,  nor  after  his  official  residence  at  such  post  has  terminated  if  not  so 
relieved.    But  no  such  allowance  or  payment  shall  be  made  to  any  consul- 
general,  consul,  or  commercial  agent,  not  embraced  in  Schedules  B  and 
C,  or  to  any  vice-consul,  vice-commercial  agent,  deput3'  consul,  or consfr 
lar  agent,  for  the  time  so  occui)ied  in  receiving  instructions,  or  in  sod  - 
transit  as  aforesaid ;  nor  shall  any  such  officer  as  is  referred  to  in  tUl  . 
section  be  allowed  compensation  for  the  time  so  occupied  in  such  tranfltr  ■ 
at  the  termination  of  the  period  of  his  official  service,  if  he  has  n* 
signed  or  been  recalled  therefrom  for  any  malfeasance  in  his  oflBoe." 
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^Personal  Instructions  to  the  Diplomatic  A^iMits  of  the  United 
u  Foreign  Conntries,"  prepariul  by  the  State  Department  in 

intain  these  provisions,  thus: 

X]XII.  In  case  a  diplomatic  np:ent  reaches  his  post,  he  will  l)e  en- 
>  compensation  at  the  rate  of  his  salary :  Firnt  For  such  time 
lent  to  the  date  of  his  eonlirmation  (not  exceedinj^  thirty  <lays) 

be  actually  and  necessarily  occupied  in  receiving  his  instruc- 
This  is  payable  in  currently,  and  is  usually  adjusted  at  the  Fifth 
r's  office  before  leavirifj.  ScmntL  For  such  time  as  may  be  actu- 
1  necessarily  occupied  in  making  the  transit  between  his  i)Iace 
lence  an<I  his  post  of  duty,  not  to  exceed  the  time,  named  in 
[II.  This  is  payable  in  ^old.  Third.  Vor  such  time  as  he  serves 
Dj;  to  his  appointment,  except  as  provi<led  in  §  \  LI.  This  also  is 
rawn  for  in  ^old,  as  may  be  indicated  in  si>e<*ial  instructions. 

For  the  time  actually  and  necessarily  <H'cui>ied  in  making  the 

between  his  post  of  duty  and  his  i)lace  of  residence  at  the  ter- 

»n  of  the  period  of  his  otHcial  service.    This  is  usually  paid  in 

LI.  Diplomatic  agents  are  forbidden  by  law  from  absenting 
Ives  from  the  legation  for  more  than  ten  days  at  any  one  time, 
t  firat  obtaining  leave  from  the  President. 

statute  provides  that  no  diplonuitic  or  consular  oth<*er  shall  re- 
dary  for  the  time  during  which  lie  may  be  absent  from  liis  i)ost, 
re  or  otherwise,)  bi\vond  tlu*  term  of  sixty  days  in  any  one  year; 
i),  that  the  time  equal  to  that  usually  occupied  in  going  to  and 
le  United  States,  in  rasr  of  the  return  on  Irave^  of  such  <liplo- 
r  consular  otticer  to  the  United  States,  may  be  allowed  in  addi- 
said  sixty  days. 

rear  in  which  the  absences  above  referred  to  are  to  be  estimated, 
"ded  as  the  calendar  year." 

jl,  in  his  work  on  the  Law  of  Nations  (page  iW),  says: 

>ugh  the  minister's  character  is  not  <lisplayed  in  its  full  extent 
es  not  thus  insure  him  the  enjoyment  of  all  his  rights,  till  he  is 
ledged  and  admitted  by  thr  sovereign,  to  whom  he  delivers  his 
iais, — yet,  on  his  entering  the  country  to  which  h<»  is  sent,  and 
;  himself  known,  he  is  under  the  protection  of  the  law  of  nations; 
ise,  it  would  not  be  safe  fnr  him  to  come.  Until  he  has  had  his 
ie  of  the  prince,  he  is,  on  his  own  word,  to  be  considered  ns  a 
r;  and  l>esides,  exclusive  of  the  notice  of  his  mission,  usually 
^y  letter,  the  minister  has,  in  case  of  doubt,  his  ]iassports  topro- 
'hich  will  sutHciently  certify  his  character. 

e  passports  sometimes  become  necessary  to  him  in  the  countries 
li  which  he  passes  on  his  way  to  the  place  of  his  destination  ; 
case  of  need,  he  shows  them,  in  order  t<»  obtain  the  privileges  to 
le  is  entitled.*^ 

fcwrenoe'sWheatoii  on  International  Law((>thed.,  pages  278-li8()), 
Id: 

far  as  the  relative  rank  of  diplomatic  agents  may  be  determined 
nature  of  their  respective  fiuH'tions.  there  is  no  essential  ditt'er- 
rtweeu  public  ministers  of  the  tirst  class  and  those  of  the  seccmd. 
re  accredited  by  the  sovereign,  or  supreme  executive  power  of 
ite,  to  a  foreign  sovereign.  The  distinction  between  and>assa- 
id  envoi's  wsis  originally  groinnled  upon  the  supposition,  that  the 
are  anthorized  to  negotiate  directly  with  the  sovereign  himself; 
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whilst  the  latter,  although  accredited  to  him,  are  only  authorized 
treat  with  the  minister  of  foreign  affairs  or  other  persom  empowered  I 
the  sovereign.  •  •  •  The  usage  of  all  times,  and  especially  t 
more  recent  times,  authorizes  public  ministers  of  every  class  to  couft 
on  all  suitable  occasions,  with  the  sovereign  at  whose  court  they  ai 
accredited,  on  the  political  relations  between  the  two  States. 

•  •  •  •  •  •  • 

According  to  the  rule  prescribed  by  the  Congress  of  Vienna,  an( 
which  has  since  been  generally  adopted,  public  ministers  take  rank  be 
tween  themselves,  in  each  class,  according  to  the  date  of  the  oflScii 
notification  of  their  arrival  at  the  court  to  which  they  are  accredited. 

•  •  •  •  •  •  • 

A  minister  or  ministers  may  also  have  full  powers  to  treat  with  foreig 
States,  as  at  a  Congress  of  different  nations,  without  being  aocredite 
to  any  particular  court." 

It  is  thus  apparent,  that,  both  by  statute  and  the  general  principle 
of  international  law,  an  envoy  extraordinary  and  minister  pleuipotei 
tiary,  appointed  to  represent  the  United  States  at  a  designated  forei; 
court,  has  a2>ost  of  duty ^  which  is  the  foreign  State  to  which  he  is  M 
credited.  Tlie  statute  expressly  provides,  that  such  minister  is  entitle 
to  salary,  prior  to  "  the  time  when  he  reaches  his  post  •  •  •  ft 
such  time  as  is  actually  and  necessarily  occupied  [I]  in  receiving  hisii 
structions,  not  to  exceed  thirty  days,  and  [2]  in  making  the  direct  trunl 
between  the  place  of  his  residence,  when  appointed,  and  his  post  of  dalg 
at  the  commencement  •  •  •  of  the  period  of  his  official  service."  H 
time  for  receiving  instructions  is  limited  by  statute,  and  cannot  "exceed 
thirty  days."  The  minister  is  entitled  to  receive  his  salary,  as  thestal 
ute  says,  ^'  for  such  time  as  is  actually  and  necessarily  occupied  •  •  ' 
in  making  the  direct  transit  between  the  place  of  his  residence,  whe 
appointed,  and  his  post  of  duty,  at  the  commencetnent  •  •  •  of  th 
l)eriod  of  his  official  service."  This  time  is  necessarily  indefinite ;  beii« 
the  payment  of  salary  to  Mr.  Dichman,  Minister  to  Bogota,  who  wasin 
able  to  reach  his  i>o>t  of  duty  within  the  time  prescribed  by  the  regnb 
tious  of  the  State  Department,  was  fully  justified. 

Section  4G  of  the  United  States  consuliir  regulations  of  1881  estafc 
lishes  and  determines  "  the  maximum  amount  of  time"  for  making  th 
transit  to  the  i)laces  therein  named,  including  Bogota.  These  regob 
tious  were  prescribed  in  accordance  with  section  4  of  the  act  of  Jo* 
11,  1S74  (18  Stal.,  70) ;  and,  generally,  the  power  which  makes  a  regal* 
tion  can  change  it.  But  the  salary  prescribed  by  statute  for  an  env^ 
extraordinary  and  minister  plenipotentiary  can  neither  be  enlarged  M 
diminished  by  a  regulation  or  order  of  the  President,  or  of  the  head  of  • 
Department  (Goldsborough  r.  United  States, Taney's  Decisions,  SO;  Befi 
Stat.,  1705).  The  statute  seems  to  regard  the  time  occupied  in  ^ecei^ 
ing  instructions  and  in  milking  the  transit  to  the  post  of  duty  as  empIt^Bl 
in  some  sense  unofiicially,  or,  rather,  perhaps,  otficially,  but  uotintlil 
/nil  capacity  of  an  envoy  extraordinary  and  minister  plenipotentiary^ 
credited  to  a  foreign  State.     Under  the  statute,  therefore,  the  fnlloi- 
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aty  in  the  capacity  of  sacb  niiniHter  commence*  at  the  foreign  post 
^«  And  Vattel  (Law  of  Nations,  4GG)  Hays,  that  ''the  miniB- 
iharacter  is  not  displa^-ed  in  it8  full  extent,  and  does  not  thus  in- 
lim  the  enjoyment  of  all  his  rights,  /i7^  he  in  acknowledged  and  ad- 
i  by  the  sovereifirn,  to  whom  he  dolivers  his  credentials." 
ire  is  a  reason  for  this.  The  power  to  whom  a  minister  is  accnMl- 
nay  refuse  to  receive  him.  Thus,  Vattel  (Law  of  Nations,  4G0) 
— '^  a  prince,  when  influenced  by  substantial  n^asons,  may  refuse  to 
and  listen  to  ambassadors."  (Calviirs  case,  7 Coke, 2lb  ;  4  Inst., 
lid., 57;  1  Ghitty, Commercial  Ijaws,l«n.)  And  again  (page  \M\)i 
rereign  cannot,  without  very  particular  reasons,  refuse  admitting 
earing  the  minister  of  a  friendly  i>ower,  or  of  one  with  whom  he  is 
loe."  Wheaton  (Lawrence's  Wheaton,  International  Law,  0th  ed., 
lays,  that  ''no  State,  strictly  si>eaking,  is  obligtHl,  by  the  ]>ositive 
f  nations,  to  send  or  receive  public  ministers.*^  (2  Rutherforth's 
Dtes,  b.  2,  ch.  9,  {  20 ;  Martens,  Pr<['ci8  du  Droit  des  Gens  Moderue 
iniope,  liv.  \ii,  ch.  1,  §§  187-190.)  The  statute  recognizes  these 
tions,  and,  hence,  declares,  that  ^'  no  *  *  *  envoy  extraor- 
j  [and]  minister  p1enii)otentiary  •  •  •  shall  be  entitled  to 
msation  for  his  services,  except  from  the  time  when  he  reache$  hig 
nd  meters  upon  his  official  dnticMj'^  and  for  the  time  occupied  in  re- 
g  instructions  and  in  making  the  transit  to  such  post.  This  sub- 
is  been  somewhat  discussed  in  Dunn's  case  {antCj  410.)  It  is  un- 
Biy  now  to  inquire,  what  acts^  after  a  minister  reaches  his  foreign 
f  duty,  furnish  evidence,  that  he  has  entered  upon  his  official  duties. 
mrpases  of  the  payment  of  salary,  it  may  be,  that  he  '*  enters  upon  his 
1  duties ,"  when  he  exercises  the  usual  and  pro|)er  acts  of  dili- 
,  to  present  his  credentials  and  be  received  as  minister. 
doan  to  have  been  8upi>o8e<l  that  the  decision  in  Sewanl's  case  (2 
moe,  Compt.  Dec.,  2d  ed.,  53)  was,  that,  under  all  circumstances^  the 
f  duty  of  a  *^ diplomatic  officer  "  is  wl&erever  he  may  be  required 
I  President  to  be  for  the  pur]>o8e  of  performing  official  duties  as 
officer,  etfen  before  he  has  entered  on  duty  in  the  foreign  country  to 
he  is  accredited.  Such  is  not  the  case,  so  far  as  the  right  to  salary 
semed.  Section  1742  of  the  Revised  Statutes  provides,  that  '^  no 
latic  •  •  •  officer  shall  receive  salary  for  the  time  during 
he  may  be  absent  from  his  post,  by  leave  or  otherwise,  beyond  the 
if  sixty  days  in  any  one  year.^  In  Seward^s  case  the  facts  were, 
[r.86ward,formerlyCousul-Generalof  the  Unite<l  States  at  Shang- 
ihina,  and  afterwards  Envoy  Extraordinary  and  Minister  Plenipo- 
ry  to  that  country,  who  had  l>een  at  his  foreign  i>ost  of  duty,  was 
inenUy,  by  direction  of  the  President,  require<l  to  return  to  the 
1  States,  for  purposes  connected  with  his  official  duties,  and  re- 
i  here  beyond  the  term  of  sixty  days.  And  it  was  decided,  that 
iward,  having  once  '^ entered  upon  his  official  duties'^  at  his  for- 
ost  of  duty,  was  subject  to  the  direction  of  the  President  for  the 
29D83 
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purposes  for  which  he  was  required  to  return  to  the  United  States, 
that,  while  he  so  remained  here  for  such  purposes  and  by  such  antho] 
he  wai)  not  ^^ absent  from  his  post"  within  the  meaning  of  section  1 
of  the  Eevised  Statutes,  and,  hence,  by  reason  of  such  absence,  did 
lose  his  right  to  salary.  That  case  is  to  be  understood  with  referc 
to  the  facts  upon  which  it  was  decided.  Absence  from  a  post  meai 
temporary  vacation ;  and  a  post  or  place  cannot  be  vacated,  nnlesi 
has  been  occupied.  If  a  ^'  diplomatic  or  consular  officer"  can  remaii 
the  United  States  upon  salary  after  the  instruction-period,  and  prio 
making  transit,  it  renders  a  portion  of  the  statute  null  and  void.  '! 
statute,  which  give^  a  right  to  salary,  is  to  be  construed  to  efifect 
object,  rather  than  by  its  exact  words.  Its  purpose  is,  to  prohibit  p 
ment  of  salary  to  a  diplomatic  or  consular  officer  absent,  by  Iciivc 
otherwise,  beyond  the  term  of  wxty  days  in  one  year,  when  he  was  noi^ 
forming  service  as  such  officer.  It  is  not  designed  to  deny  salary  to  a  di 
matic  or  consular  officer,  who,  after  having  entered  on  duty,  oontis 
thereon,  wherever  he  may  be  required  by  the  President  to  go.  Its  i 
object  is,  to  prevent  absence  from  duty — not  cibsencefrom  place.  It  w( 
be  a  most  inconvenient  and  dangerous  doctrine,  to  hold  that  oin 
from  place  would  deprive  a  diplomatic  officer  of  the  right  to  his  sali 
Any  doubt  as  to  the  construction  of  the  statute  is,  on  principle^  am 
reasons  of  public  policy,  to  be  decided  in  favor  of  the  officer,  and  s 
favor  of  the  payment  of  salary.  (Utah  District  Attorney's  case,  3  L 
rence,  Compt.  Dec,  122.) 

Under  the  Constitution,  the  President  has  authority,  "by  and^ 
the  Advice  and  Consent  of  the  Senate,"  to  "appoint  Ambassad* 
other  public  Ministers  and  Consuls,"  &c.  (Const.  United  States,  Art 
sec.  2,  par.  2).  This  power  cannot  be  taken  away  by  statute  (Oi 
ing,  May  25, 1855,  7  Op.  Att.Gen.,  189;  2  Story,  Const,  §  1524).  : 
Congress  can  by  statute  prescribe  the  conditions  ui)on  which  sala 
shall  be  paid.  And  even  if  the  President  may,  under  the  Constitati 
appoint  a  minister  without  reference  to  a  particular  place  of  fen 
service,  yet  Congress  can,  for  the  purpose  of  paying  salary  j  if  for  no  ot 
purpose,  fix  a  place  where  the  official  service  of  a  minister  shall  e 
mence,  and  make  the  payment  of  salary  dependent  on  such  oommei 
ment  of  foreign  service.  And  all  this  has  been  done  by  the  stati 
which  declares,  that  "no  •  •  •  minister  •  •  •  shall  be  entii 
to  compensation  for  his  services,  except  from  the  time  when  he  reifl 
his  post  and  enters  upon  his  official  duties,"  besides  that  for  the  li 
occupied  in  receiving  instructions,  and  "in  making  the  direct  trail 
to  "his  post  of  duty."  And  the  statute  establishes  foreign  poflli 
duty  for  certain  diplomatic  officers  respectively  named  in  seeti<m  D 
of  the  Eevised  Statutes,  at  which  posts  duty  must  be  entered  npoi 
a  condition  precedent  to  the  payments  of  the  regular  8alarie&  I 
not  doubted  but  that  the  President  may  require  a  "  diplomatic  (rfBe 
to  remain  in  the  United  States  for  official  purposes  beyond  the  pel 
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«f  thirij  days  employed  in  receiving  instructious.  Sncli  officer  is  sim- 
idr  the  diplomatic  representative  or  agent  of  the  President,  and  so, 
MCMsarily,  like  any  general  agent,  is  subject  to  the  control  of  his  prin- 
fiftL  Bat  the  right  to  salary  is  dependent  on  the  statute. 
Hie  claimant  is  not  entitled  to  compensation  for  the  thirty-two  days 
ke  was  detained  in  the  United  States  after  the  i)criod  of  thirty  days 
faing  which  he  was  receiving  instructions  had  expired. 

Tbbasubt  Department, 

FirMt  Comptroller^H  Office^  Augu$t  2, 1883. 


HTHE  MATTER  OF  THE  RIGHT  OF  A  MARSHAL  TO  A  FEE  OF  "TWO 
DOLLARS  A  DAY,"  FOR  ATTENDING  BEFORE  A  COMMISSIONER  OF  THE 
GISCUIT  COURT,  WHEN  THERE  IS  NO  EXAMINATION  OF  A  CRIMINAL 
CHARGE,  BUT  ONLY  A  CONTINUANCE  THEREOF  TO  A  SUBSEQUENT 
SAY.— MARSHAL'S  ATTENDANCE  CASE. 


A  Banhal  of  the  United  Statea  is  entitled  to  a  fee  of  '<  two  doliara  a  day/'  for  the 
ismoes  of  himself  and  ''  each  deputy,  not  exceeding  two/'  in  ''  attending  oxami- 
nations  [of  criminal  charges]  before  a  commissioner  [of  the  circuit  court],  and 
[in]  bringing  in,  guarding,  and  refuruiug  prisonem  charged  with  crime";  and 
kft  the  nanal  services  incident  to  a  trial  or  trials, 
ll  Tbs  flianhal  is  not  entitled  to  the  fee  of  two  dollars  a  day,"  for  attending  before 
a  commisMoner  of  the  circuit  couit,  when  there  is  no  examination  of  a  criminal 
charge,  bat  only  a  continuance  then.M)f  to  a  subsequent  day. 

Sections  823  and  829  of  the  Revised  SUtutes  provide  that:— '<  The 

ing  and  no  other  compensation  shall  be  taxed  and  allowed  to 

marshals,    •    •    • 

Vdr  attending  examinations  before  a  commissioner  [of  the  circnit 

t],  and  bringing  in,  guarding,  and  returning  prisoners  charged  with 

and  witnesses,  two  dollars  a  day;  and  for  each  deputy  not  exceed* 

twOy  necessarily  attending,  two  dollars  a  day." 

Dqmty  marshals  are  not  technically  officers,  but  are  employes  of  the 

I,  who  is  paid  for  their  services.    (Rev.  Stat,  780,  841.) 
He  question  is  presented  to  the  First  Comptroller  for  his  decision 
\ — ^whether  a  marshal  is  entitled  to  a  fee  of  ^'  two  dollars  a  day," 
his  deputy  attends  before  a  commissioner  of  the  circuit  court,  or 
igs  in  before  such  commissioner,  guards,  and  returns  a  prisoner 
iflned  in  jail,  and  there  is  no  examination  of  a  criminal  charge,  but  the 
PlHiog  thereof  is  continued  to  a  subsequent  day. 
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Decision  by  William  Lawrence,  First  Comptroller.^ 

Section  847  of  the  Revised  Statutes  provides  that  each  commissi 
shall  be  entitled  to  receive*,  "for  hearing  and  deciding  on  crin 
charges,  five  dollars  a  day  for  the  time  necessarily  employed.'' 

It  has  been  decided  that  a  "commissioner  is  not  entitled  to  9, peri 
fee  merely  for  the  continuance  of  the  hearing  of  a  criminal  charg 
reason  of  the  absence  of  witnesses,  or  for  other  cause.''  (Commissioi 
Per  Diem  Case,  3  Lawrence,  Compt.  Dec,  268.)  This  decision  is  cor 
and  is  afiirmed. 

Section  829  of  the  Revised  Statutes  gives  a  marshal  the  right  to : 
of  "  two  dollars  a  day "  for  his  services,  or  those  of  his  deputy 
"  attending  examinations  before  a  commissioner,  and  bringing  in,  gi 
ing,  and  returning  prisoners  charged  with  crime." 

When  a  prisoner  confined  in  jail  on  a  criminal  charge  is  brougl 
before  a  commissioner  for  trial,  and  is  guarded  and  returned  to 
without  trial,  the  marshal  is  not  entitled  to  the  fee  of  ^Hwo  dolls 
day."  This  fee  is  not  given  for  attending  at  a  postponement  jn*  eon 
ance  of  a  case;  but,  (I)  for  attending  at  the  trial  of  the  case,  (2 
bringing  in,  guarding,  and  returning  the  prisoner,  and  (3)  for  gnai 
and  calling  witnesses  and  performing  the  usual  services  incident  to 
trial.  A  postponement  of  the  examination  of  a  charge  is  not  ai 
amination  of  the  charge. 

The  theory  of  the  law  is,  that  a  trial  or  examination  of  a  crii 
charge,  will  generally  consume  most  of  the  time  for  one  or  more  < 
while  the  consideration  and  decision  of  a  motion  for  postponement 
generally  occupy  but  little  time.  And  when  a  postponement  oc 
and  the  accused  is  actually  committed  to  jail,  the  practice  has  bee 
allow  the  marshal  a  fee  of  two  dollars  for  serving  the  warrant  to 
mit,  and  fifty  cents  for  commitment  (Rev.  Stat.,  829).  If  in  case  of 
ponement  the  accused  is  released  on  bail,  the  marshal  has  a  fee  of 
cents  for  the  discharge.  His  compensation  is  thus  provided  for  in 
case.  When  a  prisoner  is  in  custody  of  the  marshal  for  one  or  : 
days  during  a  trial,  no  fee  is  allowed  for  any  warrant  of  commiti 
nor  for  service  in  committing  (Rev.  Stat.,  1030).  The  per  diem  con 
sation  during  an  examination  is  all  the  marshal  is  entitled  to  recer 

The  marshal  is  entitled  to  the  fee  of  *'two  dollars  a  day,"  when 
person  charged  has  not  been  committed  to  jail,  if  all  the  other  ser 
mentioned  are  performed  on  an  examination  of  the  charge  by  the 
missioner. 

The  accounts  of  marshals  will  be  settled  on  the  principles  statec 

Treasury  Department, 

First  Comptroller's  Office,  Av^ust  4,  1883. 
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n  THE  MATTER  OF  THE  AUTHORITY  OF  AN  AGENT  WHO,  BY  VIRTUE 
OP  A  POWER  OF  SUBSTITUTION,  HAS  APPOINTED  A  SUBSTITUTE.— 
AGENTS  SUBSTITUTION  CASE. 


L  When  a  power  of  attomej  aathorizeB  an  ^ent  to  do  certain  Hp«cificd  acta,  and  to 
iiibttitate  any  proper  person  tu  perform  them,  the  ]>ower  of  the  agent  to  do  auch 
ftett  ceases  upon  the  appointment  of  the  sulwtitute,  and  only  the  latter  can  act 
M  agent,  nntil  hia  authority  Ih  revoked  by  the  principal. 

1  Tke  power  of  a  principal,  to  revoke  the  appointment  of  Iiih  agent,  generally  exists 
by  implication  flrom  the  authority  to  apiMiint. 

X  The  doctrine,  that  a  power  of  apiH>intment  to  an  agency  rarrieH  with  it  by  impli- 
cation a  power  of  removal  and  reappointment  ad  /jfrifum,  applies  only  to  the 
principal  or  original  api»ointing  power,  and  not  to  an  agent  with  a  special  and 
United  power  of  substitution. 

1  Ab  agent  with  a  simple  power  of  substitution  exhausts  his  iK>wer,  and  is/unctu9 
it|Mo,  when  he  appoints  a  substitute. 

k  b  toehcaae,  the  agent  can  no  longer  act  himself,  nor  can  he  revoke  the  appoint- 
neot  of  a  substitute  or  api>oint  another. 

C  A  power  of  attorney  may,  by  expn'ss  provinion,  give  an  agent  authority  to  act  after 
bis  appointment  of  a  substitute,  and  may  exprennly  nuthorize  him  to  revoke 
tlie  power  of  a  substitute  and  to  apjioint  others  in  his  discretion. 

July  23,  1883,  the  Barber  Asphalt  Pavin<?  Company,  a  West  Vir^iiia 

forporatioD,  adopted  the  followiii|]^  resolution  : — 

^Re$olvedj  That  Amzi  L.  Barber,  the  President  of  Th(»  Barber  Asphalt 
IkviDg  Company,  be,  an<l  he  is  hen*by,  authorized  to  indorse  and  col- 
for  and  on  behalf  of  that  (Corporation  any  draft  or  eheck  drawn  by 
Commissioners  of  the  Distriet  of  Columbia  on  the  United  States 

ary,  [and]  issued  in  payment  of  any  elaim  or  demand  of  the  said 

rate  body,  to  receive  and  receipt  for  the  same,  or  any  moneys  jjay- 
by  reason  of  snch  draft,  and  to  do  all  things  necessary  nntler  the 

of  the  United  States  or  nnder  any  regulation  in  this  re^anl ;  and 
her,  that  he  be,  an<l  is  hereby,  anthorized,  for  the  purpose  of  snch 
fsement,  receipt,  and  collection,  to  substitute  any  proper  person,  in 
ng  ander  the  corporate  seal,  as  Attorney-in-fact  for  him  and  for 
in  behalf  of  the  said  corporate  bo<ly,  and  tliat  the  acts  of  such  i)er- 
iosacb  re^rd  shall  have  the  same  fonn'  to  bind  the  said  corporate 

asif  such  indorsement  and  collection  were  madi- by  the  said  Presi- 
t,  under  this  authority,  or  in  his  ofticial  capacity.'^ 

Jnly  24, 1883,  A.  L.  Barber  exe<*,uted,  in  due  form,  under  the  corporate 

of  said  corporation,  a  power  of  attorney,  saying: — 

'•That  I,  Amzi  L.  Barber  •  •  •,  do  hereby  nmke,  constitute,  and 
int  Joseph  Paul,  •  •  •,  the  true  an<l  lawful  attorney  for  siiid  Cor- 
itioD,  authorizing  him  to  endorse  for  it,  all  checks  or  drafts  drawn 
the  Commissioners  of  the  District  of  Columbia  <m  the  Treasurer  of 
IQe  United  States;  and  the  said  Attorney  is  also  authorized  to  receive 
rad  receipt  for  the  money  or  drafts  aforesaid,  and  to  do  everything 
f^iatsoever  necessary,  under  the  statutes  or  regulations,  as  fully  as  I 
TKdd  do  if  personally  present,  hereby  ratifying  and  coniirming,foraud 
^  behalf  of  the  said  Corporation,  all  that  may  be  done  by  said  Attor- 
hej  by  virtue  hereofL" 


464  First  Comptroller's  Offieey  Treasury  DeparimaU. 

The  First  Comptroller  is  asked  for  an  opinion  on  the  qaestiot 
whether  A.  L.  Barber  may  now  indorse  and  collect  the  drafts  drawn 
the  Commissioners  of  the  District  of  Colnmbia^on  the  Treasurer  of  £ 
United  States  in  payment  of  any  claim  or  demand  of  the  said  corpoi 
tion  t  See  act  June  20, 1874  (18  Stat.,  116, 117) ;  act  February  27, 187 
(19  Stat.,  249);  act  June  11,  1878  (20  Stat.,  103-105,  sees-  3,  4);  a 
March  3,  1879  (20  Stat.,  410) ;  act  March  3, 1883  (22  Stat.,  470);  Be 
Stat.,  3620 ;  15  Op.  Att.-Oen.,  288,  303 ;  1  Lawrence,  Compt.  Dec.,  2i 
ed.,  App.,  ch.  XY,  631;  Op.  Att.-Oen.,  June  29,  1883;  Annual  S 
port  First  Comptroller  of  October  20,  1882;  District  Commissione 
case,  ante,  388;  Story,  Agency,  3d  ed.,  §§  468,  475,  499;  Story,  Ba 
ments,  4th  ed.,  §  207 ;  Pothier,  de  Mandat,  n.,  118 ;  1  Domat,  Civil  La 
B  1,  tit.  15,  sec.  4,  art.  1,  by  Strahan;  Hunt  r.  Bonsmanier,  8  TVhe 
201. 


Opinion  by  William  Lawrence,  First  Comptroller. 

A  statement  of  some  well-settled  priuciples  may  aid  in  the  solati 
of  the  question  presented  for  consideration. 

A  power  of  attorney  with  a  power  of  substitution  therein,  like  evi 
written  instrument,  is  to  be  so  construed  as  to  give  effect  to  the  inti 
tion  of  the  parties  thereto  (Wharton,  Agency,  221,  223;  Story,  Agent 
$  67 ;  Brown  and  Company  v.  M'Gran,  14  Pet.,  479).  This  intenti 
is  to  be  ascertained  from  the  words  employed,  from  such  surroundi 
circumstances  as  by  the  rules  of  construction  may  be  properly  consi 
ered,  and  by  the  rules  of  interpretation  specially  applicable  to  sa 
power.  Powers  of  attorney  are  also  to  be  somewhat  strictly  constra 
(Morrell  v.  Frith,  3  Mee.  and  W.,  Ex.,  402 ;  Neilson  t?.  Harford,  8 1(L,  8( 
Withington  v.  Herring,  5  Bing.,  442 ;  Wood  v.  Goodridge  and  anothei 
Gush.,  117.;  Bouvier,  Law  Die,  Tit.  Power  of  Attorney;  Very  v.  Lei 
13  How.,  345 ;  Ferreira  v.  Depew,  17  How.,  N.  Y.,  Prac.,  418 ;  Whartc 
Agency,  214).  A  party  who  executes  a  power  of  attorney  may  idm 
therein  a  power  of  substitution  (Berger  v.  Duff,  4  Johns.,  Ch.,  368),  ai 
may  expressly  give  to  the  original  and  the  substituted  agent,  each) 
continuing  authority  to  execute  such  power  of  substitution.  It  h 
been  held,  that  a  power  to  two  persons,  named  as  ^'  the  attorney  on 
torneys"  of  the  principal,  is  a  joint  power  to  both,  and  a  several  paw 
to  each  (Greeuleaf's  Lessee  v.  Birth,  5  Pet.,  131).  The  principal  maj) 
any  time  revoke  a  power,  unless  it  be  executed  on  a  sufficient  considi 
ation,  or  be  coui>led  with  an  interest  (Wharton,  Agency,  94-97).  H 
power  now  under  consideration  is  revocable  by  the  principal.  An  agM 
charged  with  a  duty  requiring  the  exercise  of  discretion  and  judgiMi 
or  one  appointed  by  reason  of  his  peculiar  aptitude  in  the  servioe  n 
quired,  cannot,  without  express  authority,  depute  his  power  to  a  ail 
stitute  (2  Kent,  Comm.,  633;  Wharton,  Agency,  28,  276,  579, 645,  K 
756).  But  an  agent  may,  without  express  authority,  appoint^aaoM 
tnte  in  those  cases  (1)  where  the  custom  of  business  sanctionB  aai 
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nbstitation,  (2)  where  snch  agent  is  prevented  by  iiecesMity  from  act- 
iBg,(3)  where  the  priiicipars  interestn  would  suffer  "Without  substitn- 
liitt,aDd  (4)  where  the  substitute  acts  nien^ly  ministerially,  exercising 
ndiacretion  (Wharton,  Agency,  20,  30,  33,  510, 045,  700 ;  Broom,  I^g. 
Ibx.,  839). 
The  revocation  of  the  ])ower  of  an  agent  is  a  revocation  of  the  au- 

ikority  of  a  substituted  agent,  '^  whom  the  mandatary,  without  exi>ress 

Jbcv/tot  substituendi,  has  appointed. 
U^  however,  the  substitute  has  l>een  appointe<l  by  ejcpregn  authority 

torn  the  mtkUilaut  {facultaJi  aubHtituendi),  than  the  act  is  regarded  as 
;  Veetallj  authorizeil  by  the  inandant,  and  the  substitute,    •    *    •^ 

nut  be  expressly  recalleil."    (Wharton,  Agency,  112;  Story,  Agency, 

{M9;  2  Livermore,  Principal  and  Agent,  307). 
It  thus  appears,  that  the  substitute,  under  the  iK)wer  of  attorney  now 

in  qnesiion,  is  the  a<;ent  of  the  corporation  by  the  very  terms  of  the 

power  of  substitution  and  by  legal  intendment,  and  that  the  powers  of 

Mch  substitute  continue  until  he  is  expressly  recalled. 
In  view  of  the  principles  stated,  it  must  be  held,  that  the  powers  of 

tke original  agent  have  cease<l,  and  that  the  substitute  alone  can  <ict. 

Ike  original  agent  has  delegated  his  i)owers  to  the  substitute.    A  sub- 

dtate  is  one  who  acts  instea<l  of  another.     Won^ester,  in  his  dictionary, 

Mnes  the  verb,  substitute,  thus:  '^To  put  in  the  i>liice  of  another;  to 

eidiaoge ;  to  change. 

Reject  him,  l<*flt  lie  darken  all  the  flock. 
And  BMhntitute  another  from  thv  Mtoek.** 

bsTQonym  is  ^^  change.''  One  of  the  <leiinitions  of  the  noun,  substi- 
kte,  iSy  "  one  •  •  •  put  in  place  of  another." 
Biebardson,  in  his  dictionary  (London,  1830),  thus  defines  the  verb, 
dwtitnte:  *^To  put  or  place  instead  of,  to  set  or  apiK)int  in  the  place 
•r  olBee  of."  And  he  cites,  from  authors  reiiching  far  back  in  the  his- 
Iky  of  onr  comparatively  mo<lern  composite  language,  piissages  which 
that,  while  a  substitute  acts,  no  other  can. 
When  an  agent  delegates  his  powers  to  a  substitute,  they  no  longer 
fSMtm  the  agent — they  have  passed  to  the  substitute.  The  agent  can 
longer  exercise  iK)wer8  which  he  does  not  have.  When  the  agent 
ted  all  his  iK)wers  to  a  substitute,  the  ]H)wers  of  the  former  were 
Uuuuted,  and  he  w£Ls/unctuH  officio.  It  would  seem  almost  impracti- 
Wile,  or  at  least  liable  to  be  attended  with  <lifllculty,  to  n'cognize  both 
Jle  original  agent  and  the  substitute,  each,  as  having  an  alternative 

ter  to  receive  and  indorse  checks.  Both  might  ap|H*ar  and  make  a 
and  for  the  same  check.  Such  duplicate  power  might  lead  to  coii- 
krion;  and  it  may  be  reasonably  inferred,  that  the  coriK)ration  di<l  not 
htBod  to  produce  any  such  result. 

'  It  may  be  said,  that,  as  a  general  rule,  the  ]>ower  to  revoke  the  ap- 
ptlttiuient  of  an  agent,  results  from  the  power  to  appoint.  The  power, 
Mieh  appoints  to  office,  may,  as  an  incident  thereto,  revoke  the  ap- 


456  First  Comptroller's  Office^  Treasury  Departmefnt, 

poiutment,  when  not  regalated  by  statute.  (Story,  Const,  §)  ld37-lS 
Paschal,  Auno.  tfonst.,  3d  ed.,  p.  178,  Note  184.)  And  there  ein  1m 
doubt,  that  the  principal,  who  appoints  an  agent  with  a  power  of  i 
stitution,  \m%  authority  to  revoke  the  appointment  of  the  tgnt 
the  substitute,  except  when  such  appointment  is  made  for  a  soli 
•consideration,  or  is  coupled  with  an  interest.  But,  can  an  agent, 
a.  power  of  substitution,  revoke  the  substitution  and  again  8ob6tit 
Undoubtedly  a  power  of  attorney  could  be  so  written  as  expran 
give  this  authority.  But,  no  such  express  aothority  is  given  ii 
power  now  under  consideration.  If  it  exists,  it  most  arise  as  u 
dent  to  the  power  to  make  the  substitution.  And  if  sach  ineid 
power  did  arise,  it  may,  with  some  force,  be  urged,  that  the  agent  n 
his  power,  to  receive,  indorse,  and  collect-,  checks  after  theappoiat 
of  the  8ubstitut<3.  But,  on  principle,  the  agent  has  no  incidentalo 
plied  power  to  revoke  the  appointment  of  a  substitute  and  toap 
another.  Thepowerof  attorney  to  the  agent  says,  thatheis  *'aatha 
for  the  purpose  of  such  indorsement,  receipt,  and  collection,  to  « 
tute  any  proper  person,  in  writing."  The  plain  meaning,  witboa 
aid  of  the  rule  of  strict  construction,  is,  that  the  agent  may  msi 
appointment  of  a  substitute,  not  others  ^^  from  time  to  time  as  h( 
deem  proper."  And  this  insults  from  a  well  settled  legal  priucip 
plicable  to  agents  exercising  a  special  power. 

Thus,  in  Ex  parte  Randolph  (2  Brock.,  473)  it  is  said  that: 

"When  a  special  tribunal  is  created,  with  limited  power,  and 
tic.ular  jurisdiction,  •  •  •  wlienever  the  power  given  is  on 
ocutiMl,  tlie  jurisdiction  is  exhausted  and  at  an  end;  that  tbo  i 
tlius  invcstiMl  with  power  isjn  the  languaj^e  of  the  law,/wMr/wj<  f 

TJiis  is  cited  witli  approval  by  the  Attorney-Cieneral  in  an  o 
]\Iay  19, 1802  (10  Op.  Att.  Clen.,  1*50).  See  Crei>ps  r.  Durden  ttaU 
per.  040:  Mills  i\  Colletr,  (>  IJinj^ham,  ^:)'j  s.  c,  lt>  Eng.  Com 
J\*ep.,  11-11.     (Keeside's  Ai)peal,  ante^  107,  lOS.) 

The  <loetrine,  that  a  i)0\ver  of  appointment  to  an  agency  carrie 
it  by  ini plication  a  i)ower  of  removal  and  reappointment  a*l  U 
applies  only  to  the  principal  or  ori<rinal  appointing  i)Ower,and  noi 
agent,  with  a  special  and  limited  power  of  substitution. 

Under  the  original  and  substituted  power  of  attorney  in  thi 
the  substitute  can  act,  but  not  the  original  agent. 

Treasury  Dkpartmknt, 

Fimt  Comptroller's  Office,  August  6,  1883. 


DitposUion  of  Treasury  Draft9 — Indorsement  Case.  457 


HTHE  MATTER  OF  THE  INDORSEMENT  AND  PAYMENT  OF  A  TREASURY 
DRAFT  ISSUED  "TO  THE  ORDER  OF"  A  PERSON  **FOR  THE  USE  OF" 
AKOTHER  PERSON  NAMED.— INDORSEMENT  CASE. 


tBftontot  aeotion  3477  of  the  Reyised  SUtutes,  an  a  general  rule,  a  Judgment  in 
the  Coort  of  Claims  is  rendered  in  favor  of  the  party  having  the  legal  interest  in 
tlM claim  sued  on,  without  any  declaration  in  such  Judgment,  that  it  in  ''for  the 
iMoT'  any  other  person  therein  named. 

1  CoMBBt  cannot  give  jurisdiction  to  make  such  declaration  of  the  use  in  any  case 
iiiliieh  the  claimant  is  prohibited  by  law  from  assigning  an  int^trest  in  a  claim, 
m  by  holding  it  in  trust  or  otherwise. 

1  Wken  a  Jodgment  is  properly  rendereil  against  the  United  States  in  the  Court  of 
Cliiiiis  in  iavor  of  the  plaintiflf  namo<l  in  such  judgment  **  for  the  UHe  of*'  another 
foion  also  named  therein,  and.  for  the  purpose  of  making  payment  thereof,  a 
IVrasory  draft  is  issued  payable  to  the  order  of  such  plaintiff  "for  th«*  use  of* 
tlw  beneficiary  named,  the  draft  may  be  properly  paifl  to  the  plaintiff  on  his 
iadoneiuent. 
[^ilaneh  case,  a  payment  to  the  beneficiary  with  the  asHent  of  the  trustee  would 
eitopeach  from  denying  the  validity  of  the  payment  so  made. 

April  30,  1883,  a  judgment  wa^4  rendercMl  by  the  Court  of  Claims,  as 

ADows: 

"The  court,  u[)oii  due  con«ideiation  of  the  prrmises,  find  in  favor  of 
Ike  elaimaut,  and  do  onlen  adjudge,  and  decree,  that  the  8ai<l  J.  M. 
LBoogherty,  for  tUe  u.se  of  J.  \V.  L.  8ljiven«,  do  have  and  recover  from 
[tke  United  Staten  the  sum  of  ^8,734.84." 

'iberenpoD,  July  31,  18«S3,  a  rei)ort  was  made  by  tlie  First  Auditor  to 
[Ae  First  Comptroller,  who,  on  the  same  day,  eertifiiMl  a  balance  for  the 
l^oant  of  the  judgment,  in  favor  of  '*  J.  M.  Dougherty  for  the  use  of 
[Aw.  L.  Slavens."  For  the  purpose  of  making  payment  thereof  a 
iKeasury  draft  was  issued,  payable  *'to  the  onler  of  J.  M.  Dougherty 
lArtbe  use  of  J.  \V.  L.  Slavens."  The  First  ComptrolltT  is  iiaked  for 
Mi  opinion  ou  tlie  question,  by  whom  should  the  draft  be  indorsed  to 
*iBceive  payment! 

Harvey  Spalding  argued  in  favor  of  paying  the  draft  on  the  sole  in- 
loraemeat  of  Slavens,  that  there  has  been  a  usage  to  pay  sucrb  drafts 
N|  the  indorsement  of  the  cestui  que  u^e,  ami  cited  the  castas  of  four 
Irafts  issued  on  Treasury  warrants,  Jios.  Iii53,  August  10,  1872,  284 
(Hd  285,  February  2,  1874,  and  2085,  October  7,  1875.  Xo  other  cases 
^ere  cited.  He  further  argued,  that  the  court  su\judge<l  the  money 
He  to  Slavens;  that  while  assigumentn  of  choses  in  action  were  for- 
idden  by  the  common  law,  section  3477  of  the  Kevised  Statutes  does 
>  more  than  this  as  to  claims  against  the  United  States;  and  that 
coarts  of  law  also  permit  and  protect  assignments  of  choses  in  action, 
«  certain  extent^  (1  Parsons,  Contracts,  220-230). 
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Opinion  by  William  Lawrence,  First  Comptroller. 

Several  propositious  seem  to  arise  for  consideration. 

I.  If  the  Court  of  Claims  liad  no  power  to  insert  in  the  judgment  now 
under  consideration  the  declaration  that  the  sum  recovered  is  ^^  for  the 
use  of"  Slavens,  such  declaration  is  simply  a  nullity,  and  can  have  no 
effect  on  the  payment.  If  there  be  a  possible  case  in  which  the  court 
can  make  this  declaration,  it  must  be  assumed  that  the  judgment  wai 
rendered  in  such  case,  unless  the  whole  record  shows  that  it  was  uot« 

In  view  of  section  3477  of  the  Revised  Statutes,  which  general]] 
makes  void  <' all  transfers  and  asaii^nments  ♦  •  •  of  any  claim  apoi 
the  United  States,  or  of  any  part  or  share  thereof,  or  interest  therein,' 
either  legal  or  equitable,  the  cases  must  be  rare,  if  there  can  be  aoy 
in  which  a  suit  can  be  brought  in  the  Court  of  Claims  in  the  nameo 
one  pai-ty  ^^for  the  use  of^  another  (Claims-Assignment  case,  3  Law 
rence,  Compt.  Dec,  13,395;  antej  36;  GilPs  case,  7  Ot  CL,  527).  Thi 
should  at  least  require  caution  in  paying  this  draft  withoat  the  indorse 
ment  of  Dougherty.  The  omission  to  secure  his  indorsement,  unei 
plained,  should  therefore  induce  inquiry. 

1.  Assuming  what  is  not  now  affirmed,  that  there  can  be  no  easei 
which  the  Court  of  Claims  can  insert  in  a  judgment  a  declaration  thi 
the  sum  recovered  is  *'for  the  use  of"  a  party  named,  it  may  be  urge 
that  the  consent  of  Dougherty  to  such  judgment  waives  any  error  i 
this  respect  upon  the  maxim,  consensus  tollit  errorem.  This  is  simp^ 
the  doctrine  of  waiver,  which  can  have  no  application  here.  Broow 
in  his  Legal  Maxims  (page  136),  says:  *' Consent  cannot^  howevi 
(unless  by  the  express  words  of  a  statute),  give  jurisdiction,  for  i 
mere  nullity  cannot  be  waived"  (Audrewes  v,  Elliott,  6  El.  and  BI.,338 
88  Eng.  Com.  Law  R.;  Tyerman  v.  Smith,  Id.,  719,  724;  Lawrence  f 
Wilcock,  11  Ad.  and  EL,  941,  39  Eng.  Com.  Law  R.;  Vansittart  r.  T^ 
lor,  4  El.  and.  Bl.,  910,  912,  82  Eng.  Com.  Law  R.;  SchelPs  case^  jwifl 
And  the  purpose  and  policy  of  section  3477  of  the  Revised  Statnta 
cannot  be  defeated  by  consent.  This  section  is  mandatory,  not  direct 
ory,  and  consent  cannot  defeat  the  purpose  of  such  a  statute.  An  enj 
press  agreement,  that  a  person  who  acquires  a  claim  against  the  Unitd 
States  shall  hold  it  in  trust  for  another,  is  generally  void,  at  least  so  M 
as  the  United  States  and  its  accounting  officers  are  concerned.  IM 
Government  cannot,  without  its  authorized  express  consent,  be  forai 
to  occupy  the  position  of  a  trustee  (United  States  v.  Morris,  10  Wbeatf 
303;  Judgment- Assignment  Case,  5  Lawrence,  Compt.  Dec,  — ). 

2.  There  are  claims  which  constitute  exceptions  to  the  inbibitioiiiif 
section  3477  of  the  Revised  Statutes,  and  which  may,  by  express  stitoM 
or  authorized  regulations,  be  assigned  (Claims- Assignment  case, 3  L*^ 
rence,  Compt.  Dec,  25,  395,  ante,  36).  In  some  of  these  cases,  atleil^ 
the  assignment  in  the  authorized  mode  carries  with  it  to  the  assigili 
the  legal  title  to  the  claim,  and  a  suit  on  such  claim  must  be  in  til 
name  of  the  assignee.    But  in  others,  accounting  officers  can  only  m^ 
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B  and  deal  with  the  original  chiimaDts  holding  a  legal  title  (Judg- 

tAssigninent  Case,  5  Lawrence,  Compt.  Dec.,  — ]. 

I  As  a  general  rule,  no  equitable  right  can  arise  in  a  claim  against 

Bolted  States  npon  the  principle  of  a  resulting  or  coMtmotive  trust 

y,  Eq,  Jnr.,  §§  1195-1300),  which  accounting  officers  can  recog- 

If  one  person  should  havo  a  contract  with  the  Goverument,  to 

I  it  with  money  or  snppliea,  or  to  render  servicer  for  a  considerA' 

^in  each  cage,  respectively,  to  be  paid  by  the  United  States  at  a 

>  day.  and  a  third  person,  with  the  asHcot  of  the  contractor,  but 

Bt  auy  contract  with  the  Government,  should  furnlali  the  money 

plies,  or  should  render  tlie  services,  there  would  be  much  of  sub' 

I  justice  in  holding  such  thinl  person  entitled  to  be  reimbursed 

lensated  out  of  the  money  payable  by  tlie  Government.     But  uo 

I  the  fund,  nor  resulting  trust,  arises  in  his  favor.     Qe  is  alone 

.  to  bis  claim  against  the  contractor  (Trist  r.  Child,  21  Wall., 

i  Claims -Assignment  case,  3  Lawrence,  Compt.  Dec,  13,  395;  ante. 

■  The  statute  against  assignments  is  mandatory.    Its  policy  and 

I  cannot  be  defeated  by  coustrnction.     It  would  seem,  that  in 

bof  those  cases  similar  to  the  one  above  etated  could  a  jndgineni 

1  favor  of  the  contractor  "for  the  nse  of"  the  party  fur 

f  money  or  supplies  or  rendering  services, 

KBot,  if  it  be  assumed,  that  there  are  claims  against  the  United 

]f  to  which  section  3477  of  the  Revised  Statutes  does  not  apply. 

e  not  negotiable,  thougli  assignable  in  equity,  then,  of  course, 

int  in  the  Court  of  Claims  may,  in  a  proper  civse  as  to  such 

I,  be  rendered  in  favor  of  one  person  "for  the  use  oi^  another. 

s  not  been  deemed  necessary  to  examine  the  record  of  the  judg- 

■  DOW  nnder  consideration,  because  the  question  presented  may  \n 

1  on  the  assumption  that  such  judgment  was  properly  rendered, 

abtless  was.* 

•  fiillowiag  tftUle  shows  coseji  in  the  voluiups  apecifiod  nf  tlie  reiiorlH  uf  the 
r  ClainiB,  in  wbich  suits  were  brought  ugaiiist  the  UuiU'il  states  by  partici 
"  for  the  use  of"  peisoDs  named,  ami  will  illustrate  the  classes  of  vases  ii 
k  aaita  in  this  fomi  have  been  deemed  proper  or  otherwise  : — 

I  for  the  uie  ot  Jackson,  vol.  2, 4til ;  Rainsdvll,  for  the   nse  of  Smith,  H. 

FFrAmonl,  for  tbeusuof  Roach  and  nnotlier,  vol.  4,253;  Libdxley,  for  the  usooi 

««tal.,  /d.,359;  Witcox,  fortheFinit  Nut.  Bank  of  Parke  rub  urg,  WcHt  Vo. 

186;  SilveTbill,  for  the  nse   of  SchiHerA,  Co.,  Id.,  610-,  Tuit,  for  tlii!  uno  o 

Id.,  Ki8;  Crewdl,  for  the  uno  of  varions  purtieH,  vol.  6,  'W  (S«i 

i  ^Mwnpkre  Wheelei's  case,  5  Ct.  CI.,  504,  and  OillH  cose,  T  Ct.  CI,  522) ;  iliilkley 

)  of  Wright,  vol,  8,  ."il? ;  Updcgniff,  for  the  use  of  Daniels,  Id.,  S14  ;  L»w 

h  for  tbeuseof  varions  parties,  ld.,'S>-i;  Croivelt,  for  the  line  of  variouM  piLrtiee 

V;  Eldridge,  for  the  nse  of  Clarke,  Id.,  55.^1 ;  name,  for  the  diw  of  Morrow,  Id. 

■ame,  fbr  th«  nse  of  Smith,  Id.,  GTiC;  Reed,  for  the  nse  of  Carpenter,  Id.,  rt!>8 

t,  tot  the   DM  of  Payan,  Id.,  i>r>8;  O'Counor,  for  the  iiao  of  Stewart,  Id.,  565 

1(^,  for  tfae  nsa  of  FJetcher  and  Powell,  Id.,  567  ;  Cutner,  fur  the  use  of  ^liilffll 

h,  voL  9,  4;   Stoir,  fur  the  nu  of  White,  Id.,  9!j  (s.  c.  5,  CC.  CI.,  :u>-2;  s.  C,  19 

.,  16) ;  MeConl,  for  the  nae  of  Stool  tl  al.,  voJ.  9,  156 ;  Beall,  for  the  nse  of  Xoble 
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II.  Assuming  that  the  judgmeut  was  reDdered,  and  that  the  draft  in 
que8tion  was  issued,  in  proper  forniy  the  latter  must  be  indorsed  by 
Dougherty.  In  Prouty  v.  Lake  Shore  and  Michigan  Southern  Bailwaj 
Go.  (.'53  N.  Y.  Supreme  Gt.,  548),  it  is  said  that  <^  a  judgment  is  thehigk- 
«st  form  of  contract."  See  Salter  v.  Utica  and  Black  Biver  Bailnwd 
Go.  (86  N.  Y.,  401).  The  judgment  of  the  Gourt  of  Glaims  is  thew: 
fore  to  be  regarded  as  a  contract,  by  which  the  United  States  agrees 
to  pay  "  J.  M.  Dougherty,  for  the  use  of  J.  W.  L.  Slavens,  $8,734.84." 
The  court  has  not  adjudged  the  money  dne  to  Slavens.  On  thecoft- 
trary,  the  judgment  is  that  Dougherty,  not  Slavens,  recover  the  money. 
The  draft  issued  to  make  payment  of  the  judgment  is  in  the  same  fom 
and  is,  at  least  prima  facie^  evidence  of  an  indebtedness  by  the  Unitel 
States  to  Dougherty  "  for  the  use  of"  Slavens.  So  the  draft  is  payaUl 
by  its  unequivocal  terms  to  the  order  of  Dougherty.  If  it  be  paid  on  the 
order  of  Slavens,  the  payment  will  be  in  violation  of  the  contract  or 
direction  written  in  the  draft.  When  it  is  indorsed  by  ike  person  hati^ 
the  right  to  indorse  and  receive  payment  o/itj  and  is  paid  to  such  persoii 
the  possession  by  the  treasurer  of  it  so  indorsed  is  evidence  of  payment 
and  is,  therefore,  <<an  acquittance"  of  the  liability  of  the  United  StaM 
{Mechanic's  Bank  of  Alexandria  v.  Bank  of  Golumbia,  5  Wheat.,  335). 

Tlie  legal  interest  in,  or  legal  title  to,  the  judgment  and  draft  is  fi 
Dougherty.    Thus,  in  1  Ghitty  on  Pleading  (pp.  2, 3),  it  is  said,  that:- 

"In  general;  the  action  on  a  contract^  #  #  •  ^  must  he  hro^Uk 
the  name  of  the  party  in  whom  the  legal  interest  in  such  contract  wi| 
vested ;  and  in  general  with  hi^  knowledge  and  concurrencej  or,  at  leaaftp 
a  sufficient  indemnity  must  be  tendered  before  his  name  can  properly  be 
used  by  the  ])arty  beneficially  interested.  •  ♦  •  If  a  bond  begivei 
to  A.,  conditional  for  the  payment  of  money  to  him  for  the  use  or  benM 
ofB.,  *  •  •  ,  the  action  must  be  brought  in  the  name  of  A.,  and  S. 
cannot  sue  for  or  releane  the  demand.  In  such  case  A.  is  evidently  I 
trustee,  and  the  obligatory  part  of  the  instrument,  and  the  acknowledf- 
ment  of  legal  responsibility,  are  to  him." 

It  is  further  said,  that : — 

"Tlie  right  of  action  at  law  has  therefore  been  wisely  vested  aolelyll 
the  party  having  the  strict  legal  title  and  interest,  in  exclusion  of  tto 
mere  equitable  claim." 

"  If  the  cestui  que  trmt  were  permitted  to  sue  at  law  in  his  own  nanfl^ 
the  benefits  and  protection  intended  to  result  from  the  intervention  of  • 
trustee^  clotlied  with  a  legal  title,  might  be  .lost,  and  the  advaotagM^ 
arising  from  giving  courts  of  equity  exclusive  control  over  matters  9 
trust  would  be  defeated"  (Ghitty,  Pleading,  2,3,  citing  Bauermanii 
Kadenius,  7  Term  K.,  GG7). 

Ghitty  is  fully  supported  by  the  English  authorities.    Offly  «.  Wnl 

<cited  in  Gilby  v.  Gopley,  3  Lev.,  140),  in  the  King's  Bench  19  and% 


Id.,  299  ;  Rose,  for  the  nso  of  Stewart,  /c/.,  504  ;  Rose  and  Arkwright,  for  tiwiitfV 
Stewart,  Id,,  r>04 ;  Hughes,  for  the  use  of  Mason,  Id,,  505;  Dentsch,  for  the  vtf* 
Wolf,  vol.  10, 606 ;  Wise,  for  the  use  of  Daniels,  Id,,  605 ;  Sausser^  for  the  nseof  Wii^ 
hum,  vol.  11,  538 ;  Francis,  for  the  use  of  Myrick,  Id,,  638;  Hall,  for  thenteof  8cU^ 
far  &,  Co.,  Id,,  704;  Bradley,  to  the  use  of  Shepherd,  to  the  nse  of  Taylor  €f  aLt  i*L 
13,  106;  Brawley,  for  the  use,  d:c..  Id,,  521 ;  Franois,  for  the  use  of  Iffyriok,  Ii.|  M 
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s  Ilf  was  aa  action  of  debt  by  A.  ui>ou  a  Biiigle  bill  made  to  A. 
defendant  to  ike  use  of  A.  and  B.  A.  brought  tlie  action,  where- 
le  defendant  pleaded  a  release  by  B.,  and  it  was  adju<lged  no  bar^ 
being  a  stranger  to  the  bill  cannot  release  it,  though  nuule  to  his 
nils  case  is  also  cited,  with  many  other  authorities,  in  a  note  to 
v.  Thompson  (3  Bosanquet  and  Puller,  149).  Many  cases  on  the 
abject  are  collected  in  1  Viner^s  Abridgment  (folio  3.'3;5-^7). 
ilby  V,  Copley  (3  Lev.,  138),  in  lio  Charles  11.,  the  point  decidetl 
At  *^deeds,  whether  indenteil  or  not,  made  between  parties^  are 
and  releasable  by  the  parties  only,  and  not  by  strangers,  though 
9  ike  use  of  strangers." 

.oderson,  Admr.,  &c.,  v,  Martin<lale  (1  East,  497),  in  the  King's 
in  1801,  it  was  held,  that,  on  ^  covenant  to  two  parties,  '^  though 
leflt  were  only  to  one  of  them,  yet  both  had  a  legal  interest  in 
rfonnaoce  of  it,"  and  that  the  right  of  action  on  the  death  of 
rvived  to  the  party  having  the  legal  interest.  In  Scholey  and 
He  V.  Meams  (7  East,  148),  decided  in  the  King's  Bench  in  18<KS, 
on  on  a  bond  was  brought  by  a  sheriff  for  the  benefit  of,  and  as 
for,  his  subordinate  officer  against  a  party,  who  pleaded  that  he 
id  sacb  subordinate  officer,  and  insisted  that  he  was  thns  ac- 
L  of  liability.  Lord  Ellenborough,  C.  J.,  overruled  the  defense^ 
id  that : — 

we  were  to  take  notice  of  such  a  defence  as  this,  there  would  be 
at  once  of  the  simplicity  of  the  common  law,  and  of  all  the  dis- 
18  between  law  and  equity.  Is  it  not  decisive  in  this  case  that 
iboidinate]  officer  could  not  have  released  the  bond ;  and  if  he 
lot  release,  how  could  he  accept  anything  in  satisfaction  of  itf" 

rence,  judge,  ^*  declared  himself  of  the  same  opinion,  and  animad- 

upon  the  experiment  made  in  this  case,  of  pleading  matter  as  a 

» at  law,  which,    •     •    •     ,  was  nothing  more  than  the  equitable 

e  of  the  court,  in  exercising  a  summary  jurisdiction  over  its  offi- 

In  Schack  et  al.  v.  Anthony  (1  Maule  and  Selwyn,  575),  decided 

King's  Bench  in  1813,  Lord  Ellenborough,  C.  J.,  said  that: — 

ft  bond  were  given  to  a  trustee,  it  could  han^y  be  contended  that 
ion  of  assumpsit  might  be  maintaine<l  by  the  cestui  que  trust  for 
x>very  of  the  money  secured  by  the  bond." 

American  common-law  rule  is  the  same  as  in  England.  The  Su- 
Oourt  has  said  (Thompson  v.  Railroad  Companies,  6  Wall.,  137), 

e  Constitntion  of  the  United  States  and  the  acts  of  Congress, 
ixe  and  establish  the  distinction  between  law  and  equity.  The 
ea  in  the  courts  of  the  United  States  are,  at  common  law  or  in 
,  not  according  to  the  practice  of  State  courts,  but  according  to 
nciplea  of  common  law  and  equity,  as  distinguished  and  defined 
b  ooontry  fh>m  which  we  derive  our  knowledge  of  these  princi- 

yiew  18  supported  by  many  authorities  (Winchester  v.  Hackley, 
ell,  342 ;  Robinson  v.  Campbell,  3  Wheat.,  213;  Boyle  v.  Zacharie 
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and  Turner,  6  Pet.,  648 ;  Strotlier  v.  Lucas,  Zd,  763 ;  LiviDgston  v.  Stoiy, 
9  Id. J  632;  Keves  et  al.  v.  Scott  et  al.^  13  How.,  268;  State  of  PeDnqfl- 
vania  v.  The  Wheeling,  &c..  Bridge  Co.  et  al.j  Id.,  510;  Jones  etoLf, 
McMasters,  20  Id.^  9;  Fenn  v.  Holme,  21  Id.j  481;  Koonan  v.  Lee,S 
Black,  509;  Payne  v.  Hook,  7  Wall.,  430;  Clark  v.  Keybani,  8  Id.,  328; 
Van  Norden  v.  Morton,  99  U.  S.,  381;  Hay  ward  v.  Andrews,  106  U.&, 
672 ;  New  York,  &c.,  Co.  v.  Memphis  Water  Co.,  107  U.  S.,  214).  Otlui 
American  authorities  are  collected  in  1  Perry  on  Trusts  (§  330). 

In  Thompson  v.  Eailroad  Companies  (6  WalL,  134),  it  appears  tliat 
the  railroad  companies  that  carried  freight  for  Thompson,  for  the  cod- 
pensation  due  for  such  ser\ice,  drew  drafts  for  convenience  of  ool* 
lection  to  the  order  of  Robinson,  who  had  no  interest  in  the  proceedn 
These  drafts  were  not  paid.    The  railroad  companies,  assuming  thrt; 
the  legal  title  to  the  claim  for  compensation  passed  by  the  drafts  toj 
Bobinson,  proceeded  by  bill  in  equity  to  recover  the  amount  due  firaa^ 
Thompson.    The  Supreme  Court  held,  that  the  drafts  did  not  tranatei 
the  legal  title  to  the  claim,  and  that  the  legal  title  remained  in  the  t$S^/ 
road  companies,  who  had  the  legal  right  of  action,  and  who  could  oofK 
properly  sue  at  law.  J 

In  2  Daniel  on  Negotiable  Instruments  (§  1185)  it  is  said  that,  "l| 
the  instrument  be  payable  to  'A.  for  the  use  of  B.\  A.  is  the  pi 
person  to  bring  the  suit."  (Q^ay  ward  v.  Andrews,  106  U.  8.,  672; 
York,  &c.,  Co.  V.  Memphis  Water  Co.,  107  U.  S.,  214;  Barry  CoiuitT 
McGlothlin,  19  Mo.,  307;  Cramlington  v.  Evans  and  Percival,  2  Vent 
307;  Bird  v.  Washburn,  10  Pick.,  223;  Sanders  v.  Filley,  12  J<L,55lfj 
Montague  et  al.  v.  Smith,  13  Mass.,  405;  Watson  v.  Cambridge,  15l(l|j 
286;  How  v.  How,  1  K  H.,  49;  Smith  v.  Emery,  7  Halst.,  53;  Wolfe  tij 
Washburn,  6  Cow.,  261 ;  Barndollar  v.  Tate,  1  Serg.  and  E.,  160;  Tre* 
V.  Stanton,  14  Conn.,  445;  1  Parsons,  Contracts,  223-232,  [244]-[255]).  I 

It  is  because  of  the  common-law  rule  that — the  plaintiff  holding  thl| 
legal  title  in  a  judgment  is  the  only  person  who  can  at  law  release  it^i 
provision  has  been  made  by  statute  in  some  States,  that  the  pai^fj 
for  whose  use  the  action  is  prosecuted  shall  be  deemed  the  real  puifj 
in  interest  (Code  of  Tennessee,  sec.  2795 ;  Gaither  v.  Farmers  and  HM 
chanics'  Bank  of  Georgetown,  1  Pet.,  37).  And,  in  the  States  wkil 
have  adopted  codes  of  civil  procedure  giving  a  right  of  action  to  '^i 
real  party  in  interest,"  the  true  character  of  an  action  by  the  eqoil 
assignee  of  a  claim  is  not  changed.  He  may  indeed  bring  an  actk^f 
but  he  is  required  to  make  the  debtor  and  the  assignor  having  tki 
naked  legal  title  parties  to  the  action.  Before  the  statute  of  VM^  '- 
Henry  YIII.,  a  trustee,  to  whom  real  estate  was  conveyed  for  the  nee^ 
another,  ^^  was,  to  all  intents  and  purposes,  the  real  owner  of  the  esMK 
at  law,  and  the  cestui  que  use  had  only  a  confidence  or  tru8t|  for  whiik, 
he  had  no  remedy  at  the  common  law"  (4  Kent,  Comm.,  289).  Hi 
statute  of  uses  <<  transferred  the  uses  into  possession  by  turning  M 
interest  of  the  cestui  que  use  into  a  legal  estate,  and  annihilating  the  Itr 
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tsnoediate estate  of  the  feoffee;  •  •  •  The  ec^uitable  doctrine  of 
M  wasy  by  tbe  statute,  transferred  [from  the  Equity  Courts  before 
^time  having  jurisdiction  of  thera]  to  the  Courts  of  Law"  {Id..  294). 
ktf  statute  does  not  apply  to  claims  against  the  United  States,  nor  do 
e  Civil  Codes  of  the  States,  to  which  reference  has  been  made ;  nor  is 
BTO  au^-  act  of  Congress,  or  National  Judicial  or  Executive  Common- 
r,  which  has  changed  the  Common-law  doctrine,  that  law  Courts  and 
ecntire  Officers,  without  chancery  ])ower8,  can  only  deal  with  and 
ognize  the  party  holding  the  legal  title  in  such  claims.  (Judgment- 
signraent  case,  5  Lawrence,  Compt.  Dec.,  — .) 

t  will  be  observed  that  Chitty  says  that  the  party  for  whose  use  a 
tmise  to  pay  is  made  "  cannot  sue  for  or  feleane  the  demand  "^  (I  Chitt}', 
lading,  3;  2  Coke,  Institutes,  073;  0  Viner,  Abr.,  Covenant,  .'H-l;  and 
er  authorities  above  cited).  The  same  principles  of  law,  which  pro- 
se this  result  in  England,  are  equally  applicable  here.  The  party  for 
use  a  suit  is  brought  is  not,  by  force  of  the  n*cord  of  a  ju<lgment 
of  the  plaintifE^  liable  to  an  action  of  assumpsit  for  costs;  and 
I  not  certain  that  such  action  can  be  maintained  on  evidence,  that 
1  cestui  que  use  requested  the  Hcrvice  to  bo  rendered  for  which  costs 
taxed  (Ringgold  r.  Hoffman,  4  Cnmch.  C.  C,  202). 
There  is  no  question  of  estoppel  preseiite<l  here  as  in  the  case  of 
me  T.  United  States  (1»  Wall.,  16;  s.  c,  5  Ct.  CI.,  ;J«2;  8.  c,  0  Id.j 
.  That  case  evidently  assumes  that,  in  the  absence  of  an  estop|)cl, 
t  jadgment  is  to  be  controllcMl  by  the  i)arty  having  the  legal  title 
irein.  The  present  claimant,  in  fact,  by  procuring  a  draft  payable  to 
I  order  of  Dougherty,  seems  to  be  estopped  from  asserting  that  the  lat- 
esnnot  control  the  fund  by  his  order. ^  (GilPs  case,  7  Ct.  CI.,  523 ;  and 
npare  Wheeler's  case,  5  M,  504;  Claims- Assignment  case,  3  Law- 
«e,  Compt  Dec.,  13,  28;  Cowdrey  r.  Vandenburgh,  101  U.  S.,  575; 
tte  Bank  v.  Hastings,  15  Wis.,  75;  Herman,  Estoppel,  sec.  458; 
lams's  case,  17  Ct.  CI.,  362;  Talty  r.  Freedman's  Savings  and  Trust 
^  83  U.  8.,  321;  s.  C,  1  Mac  Arthur,  522.) 

!t  is  thus  shown,  that,  technically  and  legally  speaking,  Dougherty, 
ring  the  legal  title  to  the  draft,  is  the  only  i)arty  who  can  release  the 
ml  liability  of  the  United  States.  It  is  not  doubted,  but  that  if 
kTens  is  the  excl%isive  beneficiary  and  cestui  que  trust  in  a  simple  or 
r  trusty  a  payment  to  him  with  the  assent  of  Dougherty  will  estop  each 
m  doDying  the  validity  of  such  payment  (cases  cited,  ante)  Cowdrey 
fTandenborgh,  101  TT.  S.,572;  Adams's  case,  17  Ct.  CI.,  362;  Claims- 
ngoment  case,  3  Lawrence,  Compt.  Dec,  13,  28).  So,  if  payment  be 
de  in  snch  case  to  the  exclusive  beneficiary^  a  court  of  equity  will  en. 
i  Dougherty  from  prosecuting  any  action  against  the  United  States 


A  dinihur  question  wm  decided  by  the  Supreme  Court  at  October  Term,  1883  (not 
leportad).  The  danger  of  recognizing  a8Hignment«  of  claims  against  the  United 
kes  is  weU  illnstrated  in  Hart*8  case  (16  Ct.  CI.,  459),  and  in  Saint  Paul  and  Duluth 
Eroad  CompsDy's  case  (18  Ct.,  CI.,  417). 


or  to  call  upoQ  the  tra8t<3e  to^execute  snch  coaveyances  of  the  ] 
tate  as  he  directs"  (2  Perr^^,  Trusts,  §  520  oiting  Lewin,  Trusts,  1 
Trustees,  310). 

If  the  trustee  has  charges  upon  the  trust  fund,  they  shoul 
clared  in  the  trust,  or  he  should  give  notice  of  them,  before  l 
set  up  auy  claim  against  a  debtor,  who  deals  directly  with  the  1 
ary.  But,  as  a  question  of  law  and  legal  duty,  payment  in  this  c 
be  made  to  the  trustee.  If,  in  fact,  Dougherty  should  have  some  e<; 
as  well  as  legal,  claim  upon  the  fund,  and  the  United  States,  wit 
thereof,  should  pay  the  whole  amount  to  Slavens,  the  Qovi 
would  remain  legally  liable  to  Dougherty  to  the  extent  of  his  e 
claim.  He  may  have  such  claim  (2  Perry,  Trusts,  §  520;  B 
Clarke,  25  Gal.,  317).  The  me  declared  in  the  judgment  does  n 
to  be  conclusive  evidence  of  a  trust,  since  that  cannot  be  pat  in 
practice,  so  as  to  be  the  subject  of  a  res  adjudteatOj  unless  the  a 
use  has  done  some  act  to  estop  him  from  asserting  his  right. 
Bes  Adjudicata  and  Stare  Decisis,  sec  3;  Packet  Go.  v.  Sickles, 
592;  Binggold  v.  Hofifman,  4  Granch,  G.  G.,  201.)  See  and  i 
Wheeler's  ca«e  (5  Gt.  Gl.,  504)  with  GiU's  case  (7  Gt.  Gl.,  524). 

The  agreements  and  purposes  of  the  trust  may  not  all  be  disci 
the  record.  And  the  cestui  que  trust  is  not  entitled  to  payme 
from  the  trustee,  if  such  payment  be  against  the  purposes  of  tl 
much  less  from  the  United  States  (2  Perry,  Trusts,  §520;  Tboa 
Oalloupe,  et  al,^  100  Mass.,  435). 

It  has  been  elsewhere  shown,  that,  as  a  general  rule,  the  United 
in  paying  it«  liabilities,  deals  only  with  the  party  having  the  fay 
to  demand  payment  (3  Lawrence,  Gompt.  Dec.,  Introduction,  x 
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ties  haying  legal  rights,  because  sacli  courts  liave  no  power  to  bear  or 
pmapon  equitable  rights.  Executive  ofllcers  do  not  generally  recog- 
Bue  equitable  rights^  and  for  a  like  reiison.  When  executive  officers 
lo  allow  and  pay  the  equitable  holder  of  a  claim,  it  is  only  when  his 
ight  is  so  clear  that,  in  no  possible  event  c:in  the  party  holding  the 
!gal  interest,  or  the  United  States,  suffer  tliereby  (*i  Perry,  Trusts,  §  930 ; 
[iniogs  9.  Hiuings,  2  Hem.  and  Mil.,  32;  Lewin,  Trusts,  28G).  The 
nited  States  uiay  legally  and  safely-  pay  the  draft  to  Dougherty  upon 
8  indorsement,  also  because  the  express  words  of  the  judgment-con- 
act  are,  to  pay  him — not  to  pay  Slavens.  And  it  would  seem,  that, 
:  the  facts  of  this  case,  such  payment  might  be  safely  made,  even  after 
tioe  by  Slavens  to  the  United  States,  not  to  make  payin<Mit  to 
Migherty ;  though  no  such  notice  has  bexMi  given.  In  construing  the 
igment  and  draft,  '<  every  word  and  clause  should,  if  pf>ssible,  have 
ngned  to  it  a  meaning  [and  purpose],  leaving  no  useless  words,"  or 
Mrds  without  purpose.  (Bishop,  Written  Laws,  82.)  If  payment  1h> 
ide  on  the  indorsement  of  Slavens,  then  all  that  relates  to  Dougherty, 
treated  as  without  meaning  or  purpose.  If  payment  l)e  mtide  on  the 
lonement  of  Dougherty,  effect  is  given  to  every  wonl,  the  legal  title 
respected,  and  the  trust  is  rendered  operative.  The  form  of  the  judg- 
ait|  and  of  the  draft,  as  already  stated,  makes  an  express  promise  to 
Y  Dongherty.  But  in  practice,  perhaps,  even  in  those  cases  in  which 
express  trust  appears  on  the  papers  which  give  a  right  to  payment 
m  the  United  States,  as  when  a  Treasury  draft  is  issued  to  A.  for  the 
lof  B.^  if  the  latter  gives  notice  to  the  United  States  of  a  reasonable 
imnd  for  refusal  to  pay  A.,  the  Tn;asurer  will  generally  l>e  advised  to 
thhold  payment,  until  the  parties  in  interest  obtain  a  decree  of  the 
lyper  court  of  equity  to  determine  their  respective  rights.  But  there 
DO  absolute  legal  obligation  to  await  any  such  <lecr<^e  (3  Lawrence, 
tmpt.  Dec.,  Introduction,  xxxvii-xliii).  Such  case  of  a  trust  would 
Ment  a  subject  of  equity  jurisdiction  (Keyser's  case,  4  Ijawrence, 
rmpt.  Dec,  26L).  A  bill  of  interpleader  might  be  filed  by  the  United 
Ates,  when  this  would  be  the  most  expeditious  or  a<lvisable  course, 
it,  in  such  case  of  contest  as  to  payment,  the  executive  ofHcers  could 
t  undertake  to  hear  evi<lence,  or  to  pass  on  the  character  of  the  trust. 
eestui  que  trust  is  not  always  in  such  ciise  entitled  to  n>ceive  the 
Defit  of  the  money.  This  must  necessarily  depend  on  the  character 
tiie  trust  The  practice  stati*<l  would,  at  all  events,  generally  be 
lopted,  when  the  pai>ers,  on  whi(;h  a  claim  is  founded,  show  outstand- 
^  equities,  and  when  the  obligation  of  the  United  States  to  pay  may 
ft  expressly  or  exclusively  be  to  the  person  having  the  legal  title — if 
ere  can  be  such  a  case. 

It  is  now  settled,  that  courts  of  law  i)n)te<*t  assignments  of  rlios(>s  in 
tion,  to  a  certain  extent.  Thus,  in  Welch  r.  Mandeville  (1  Wheat., 
l)j  it  was  held,  that,  when  a  nominal  plaintiff  having  the  legal  in- 
est  in  a  cause  of  action  sued  for  the  use  of  a  person  named,  having 
30B&3 
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the  fall  equitable  right,  and  fraudulently  permitted  jadgment  in  fiivn 

of  defendant,  this  did  not  bar  a  <<  subsequent  suit  for  the  same  cause  c 

action."    This  is  supported  by  authorities  cited  in  a  note  in  the  sao* 

case  (1  Wheat,  237).    In  Mandeville  v.  Welch  (5  Wheat.,  286),  a  subsc 

quent  action,  in  i)art  on  the  same  cause,  the  court  says : — 

<'lt  is  said,  that  a  bill  of  exchange  is,  in  theory,  an  assignment  to  the 
payee  of  a  debt  due  from  the  drawee  to  the  drawer.  This  is  andoabted|f 
true,  where  the  bill  has  been  accepted,  whether  it  be  drawn  on  genonl 
funds,  or  a  specific  fund,  and  whether  the  bill  be  in  its  own  natma 
negotiable  or  not ;  for  in  such  a  case,  the  acceptor,  by  his  assent  bindi| 
and  appropriates  the  funds  for  the  use  of  the  payee.  And  to  this  effnt 
are  the  authorities  cited  at  the  bar.  In  cases  also  where  an  order  ii 
drawn  for  the  whole  of  a  particular  fund,  it  amounts  to  an  eqnitalihj 
assignment  of  that  fund,  and  after  notice  to  the  drawee  it  binds  All 
fiind  in  his  hand.  But  where  the  order  is  drawn  either  on  a  general,i 
a  particular  fund,  for  a  part  only,  it  does  not  amount  to  an  assigui 
of  that  part,  or  give  a  lien  as  against  the  drawee,  unless  he  consent 
the  appropriation  by  an  acceptance  of  the  draft;  or  an  obUgationi 
accept  may  be  fairly  implied  from  the  custom  of  trade,  or  the  ooane< 
business  between  the  parties  as  a  part  of  their  contract  *  * 
he  undertakes  to  pay  an  integral  sum  to  his  creditor,  it  is  no  part  of  I 
contract  that  he  shall  be  obliged  to  pay  in  fractions  to  any  other 
sons.  So  that  if  the  plaintiff  could  show  a  partial  assignment  to 
extent  of  the  bills,  it  would  not  avail  him  in  support  of  the  pi 
suit"  (Shankland  v.  The  Gor])oration  of  Washington,  5  Pet,  389; 
nan  et  al.  v.  Jackson,  Id,,  580). 

This  case  was  not  affected  by  any  statute,  while  the  draft  now 
question  is  subject  to  the  operation  of  section  3477  of  tlie  Be^ 
Statutes. 

By  the  common  law,  choses  in  action  were  incapable  of  asaigiii 
(Rawle,  Covenants  for  Title,  4th  ed.,  319,  357,  citing  Greenby  and 
logg  V,  Wilcocks,  2  Johns.,  1).    Yet,  such  assignments  have  been, 
an  early  day,  recognized  and  enforced  by  courts  of  equity,  which, 
this  respect  adopted  the  rule  of  the  civil  law  (Bawle,  Covenants 
Title,  4th  ed.,  357,  citing  2  Story,  Bq.  Jur.,  §  1047 ;  2  Spence,  Bq.  Ji 
850 ;  7iote  to  Row  v.  Dawson,  3  Leading  Cases  in  Equity).    In  dm 
times,  common-law  courts,  while  requiring  the  original  party  to  ap] 
upon  the  record,  permit  his  name  to  be  used  for  the  benefit  of  the 
actually  damnified,  and,  to  a  certain  extent,  protect  the  latter  ftom 
fraud  upon  his  rights  committed  by  the  former  (Rawle,  Covenants 
Title,  4th  ed.,  357,  citing  Master  v.  Miller,  4  Term  R.,  340;  Welch 
Mandeville,  1  Wheat;    235,  and  note;   s.  C,  5  /<?.,  277;   Wheeler 
Wheeler,  9  Cow.,  34;  Legh  v.  Legh,  1  Bos.  and  Pull.,  447;  Manning 
Cox,  7  Moore,  617;  Riddell  v.  Riddell,  7  Sim.,  520;  Crocker  v.  Jet 
29  Me.,  530;  Blin  v.  Pierce,  20  Vt.,  25;  Johnson  v.  Irby,  8  Humph., 
Dickinson  v.  Hoomes,  8  Gratt.,  407 ;  note  to  Row  v,  Dawson,  3 
Ca^es  in  Equity).    Hence,  ^^a  release  from  the  party  originally  eutif 
to  the  benefit  of  a  contract,  to  the  party  originally  bound  by  it,  a 
after  notice  to  the  latter  of  its  assignment  to  a  third  person,  is  noCa' 
the  present  day,  either  in  a  court  of  law  or  equity,  suffered 
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ts  of  the  aasignee  in  an  action  brought  by  him  against  the  orig- 
tor"  (Bavie,  Covenants  for  Title,  4th  ed.,  357,  citing  Cowan  v. 
1  Overt,  314;  Dunn  v.  Snell,  15  Mass.,  485;  P^astnian  r. 
6  Pick.,  316;  Andrews  r.  Beecker,  1  Johns.,  Cas.,  411 ;  Ray- 
.  Sqaire,  11  Johns.,  47;  Siiydam  r.  Jones,  10  Wend.,  180; 
V.  Clagett,  11  Mees.  and  Welsh.,  84 ;  Thornton  r.  Court,  3  De 
md  G.,  293).  There  is  nothing  in  principle  to  distinguish  the 
this  case  from  that  in  many  other  classes  of  cases. 
Dgy  which  would  permit  payment  to  the  cestui  que  use  in  this  Ciisc^, 
B  far  reaching  and  ruinous  in  its  consequences.  Bonds  of  the 
States  are  frequently  inscribed  in  the  name  of  one  party  for  the 
hers.  There  are  generally  sufficient  reasons  for  creating  the  use. 
I  sach  bonds  mature,  payments  should  be  made  to  the  oestuis 
the  whole  purpose  of  the  tnist  might  be  defeated.  Parties 
sach  a  trust  are  not,  and  should  not  be,  retiuired,  as  a  general 
disclose  its  character,  or  the  reasons  for  making  it.  It  is  not 
my  of  these  authorities,  that  a  trustee  cannot  bona  fide  release 
of  action,  or  execute  an  acquittance.  On  the  contrary,  it  is 
ftt  *^a  trustee  may  generally,  acting  in  good  faiths  release  or 
id  a  debt  due  to  his  trust  estate^  (2  Perry,  Trusts,  §  482,  citing 
If  arshall,  3  P.  Wms.,  381;  Ratcliflfe  v.  WMnch,  17  Beav.,  217; 
r  V.  Higginson,  8  De  G.,  M.  an<l  G.,  827 ;  2  Perrj',  Trusts,  §  520). 
are  many  authorities,  which  illustrate  the  principle  that 
of  law  •  •  •  ])erniit  and  protect  assignments  of  choses 
I,  to  a  certain  extent"'  (I  Parsons,  Contracts,  22G  [247],  citing 
authorities).  In  Master  v.  Miller  (4  Term  R.,  341),  Butler, 
ntiug  Ashhurst,  Judge,  in  Winch  r.  Keeley  (1  /rf.,  022),  says: — 

true  that  formerly  the  courtH  of  law  did  not  take  notice  of  an 
»r  a  trust;   [for  trusts  are  within  the  original  Jurisdiction  of  a 

equity;]  but  of  Jate  years,  as  it  has  been  found  productive  of 
pense  to  send  the  parties  to  the  other  si<Ie  of  the  Hallj  wher- 
3  court  have  seen  that  the  .justice  of  the  ciise  has  l>een  clearly 
t  plaintiff,  they  have  not  turne<l  him  round  \\\x>n  this  objection, 
this  court  wili  tjike  notice  of  a  trust,  why  should  they  not  of 
yf  It  is  certainly  true  that  a  chotte  in  action  cannot  strictly  be 
I;  but  this  court  will  take  notice  of  a  trust,  and  consider  who 
cially  interested"  (Dix  et  a!,  r.  Cobb  and  Trustee,  4  Mass.,  508; 
'.Mande\iHe,  1  Wheat.,  2;5:i;  Legh  r.  Legh,  1  Bos.  and  Pull., 
stmau  r.  Wright,  0  Pick.,  .'MO,  322;  Owings  and  Piet  r.  TjOw,  5 

J.,  134,  145;  llickey  v.  Burt,  7  Tauii.,  48;  Grah<im  r.  CJnicie, 
.,  548;  1  Perry,  Trusts,  §  3:M\). 

t  is  to  be  observed  that  executive  olli<*ers  do  not  have  the  same 
or  powers  as  courts,  iUKl  especially  not  the  same  judicial  author- 
bhe  same  control  over  parties  and,  hence,  cannot  be  required  to 
r  as  courts  in  protecting  etpiitable  interests.  In  many  of  the 
k>des  of  Civil  Proce^Iui^o  have  been  adopted  which  provide  that 
tion  must  be  prosecuted  '^in  the  name  of  the  real  [larty  in  in- 
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terest.'*    Bat  there  is  no  act  of  Congress  adopting  this  pncti< 
Court  of  Claims  or  for  executive  officers. 

Chitty  states,  a^  one  of  the  objections  to  recognizing  the  rig 
owners  of  equitable  interests  to  sue  at  law,  that  ^^  it  wonld  1 
mischievous  and  uiynst  to  permit  the  defendant  to  be  hanisst 
[or  more]  actions  upon  the  same  contract  or  transaction"  (1  Obit 
in^,  3).  Several  equitable  interests  in  one  claim  might  be  a; 
different  parties.  In  such  cases  it  wonld  impose  npon  accot 
Acers  a  difficult  duty — one,  which,  in  many  cases,  it  would  \h 
ble  to  perform,  so  as  to  do  justice  to  all  parties — ^to  require  sa< 
to  adjust,  settle,  and  pay,  these  differing  and  conflicting  intere: 
is  one  objection  against  recognizing  the  validity  of  the  assig 
parts,  of  an  undisputed  salary  claim ;  and  section  3477  of  the 
Statutes  was  designed  to  prevent  this  and  all  forms  of  assignmt 
if  an  assignment  is  to  be  recognized  of  one  entire  installment  oi 
why  not  several  assignments  of  parts  thereof,  to  different  part 
legal  title  is  transferred  in  any  of  such  cases,  bat  an  equitabl 
passes  alike  in  all. 

If  Dougherty  is  the  holder  of  a  naked  trust,  and  should  b 
solvent  or  declare  a  purpose  not  to  pay  the  money,  when  ool 
Slavens,  a  court  of  equity  would  decree  the  legal  title  in  the  d 
the  trustee  to  the  cestui  que  trusty  and  thus  he  oonld  be  paic 
court  would  appoint  another  trustee  to  receive  payment. 

If  Dougherty  should  die,  a  decree  of  the  same  character  oonlc 
in  favor  of  Slavens  against  the  legal  representatives  of  the  « 
If  Dougherty,  as  trustee,  is  charged  with  the  execution  of  ar 
trust,  a  court  of  equity  can  direct  his  administration  of  it,  and,  \ 
showing,  remove  him  and  appoint  another  trustee. 

The  conclusion  reached  in  this  case  is  supported  by  a  comp: 
the  jurisdiction  of  accounting  officers  with  that  of  the  Court  o1 

The  jurisdiction  of  accounting  officers  extends  to  "  aU  c^aim. 
niands  whatever  by  the  United  States  or  against  them,  and  all 
whatever  in  which  the  United  States  are  concerne<l,  either  a.^ 
or  as  creditors"  (Rev.  Stat.,  230,  269,  277).  The  jurisdictio 
Court  of  Claims  extends  to  "a/^  claimH  founded  nf>on  any  law 
gross  or  upon  any  regulation  of  an  Executive  Department,  or  i 
contract,  exprosse4l  or  implied,  with  the  Government  of  th< 
States,''  &(\  (Kev.  Stat.,  1059).  In  Bowner  v.  United  States 
159),  it  is  said,  that: — 

**TIm»  Court  of  Claims  has  no  equitable  jurisdiction  given  it 
not  rrrati'd  to  iiKpiire  into  rights  in  equity  set  up  bv  clainiauti 
the  United  States." 

In  Cnited  States  r.  (iillis  (95  U.  S.,  412),  the  Supn^me  Coi 

that:— 

*M -hoses  in  a<'tion,  whii^li  an»  not  commercial  instrumeutx 
assi;;nal)le  in  eipiity  in  some  eases,  are  not  generally  assignaMi 
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BOD  law.  And  certaiuly  the  holder  of  a  mere  equitable  right  can  have 
H) standing  as  a  plaiutitt*  in  the  Court  of  ChiiiiiH.  •  •  •  The  Court 
Af  Claims  is  without  iK)wer  to  adjudicate  upon  merely  equitable  rights/' 

SeeUni^ed  States  r.Kobeson  (9  Pet.,310),and  Watkinn  r.  United  8tsite» 
p  Wall.,  7«3) ;  Person's  case  (8  Ct.  CL,  543). 

In  CrowelPs  case  (6  Ct.  CL,  23),  the  court,  referri  ng  to  a  ciise  prosecuted 
^  a  party  for  the  use  of  another,  held,  that,  in  such  case,  the  l)enert- 
riiiy  <^  most  establish,  by  evidence,  the  transfer  of  the  chone  in  action  ^' ; 
'for,"  as  the  court  says,  <' when  judgment  is  recrovered  in  such  suit,  it 
I  paid  at  the  Treasury,  not  to  the  nominal  claimant,  but  to  the  real 
ar^  in  interest".  Such  evidence  would  involve  an  inquiry  sis  to  an 
initable  right,  and,  therefore,  the  exercise  of  equity  jurisdiction  ;  and 
is  DOW  well  settled  that  this  court  has  no  equity  jurisdiction  (Person's 
m^S  Ct.  CK, 543;  liev.  Stat.,  3477).  But,  whatever  may  l>e  the  power 
the  Coart  of  Claims,  accounting  officers  can  exercise  no  such  equity 
isdiction.  See  Gill's  case  (7  Ct.  CI.,  522).  The  case  of  Stowe  r.  United 
ates  (19  Wall.,  16 ;  s.  c,  9  Ct.  CI.,  1»8)  seems  to  regard  the  plaintiff  in 
eh  case  having  the  legal  title  as  also  having  the  right  to  control  the 
Son  and  to  release  a  judgment  thereon  in  the  absence  of  any  estoppi'l. 
Lawrence's  case  (8  Ct.Cl.,253)  it  seems  t4>  be  conce^Unl  that  under  the 
(tote  (Bev.  Stat,  3477),  the  Treasury  Department  cannot  recognize 
)  equitable  assignee  of  a  claim  ;  and,  since  that  case  was  decidetl,  it 
now  well  settled,  that  the  statute  prohibits  an<l  makes  void,  all  as- 
nments  of  claims,  as  well  when  the  question  arises  in  the  courts,  as 
bre  oftioers  of  the  Treasury  Department. 

Some  claims  against  the  United  States  nniy  be  assigned,  and  pay- 
fot  thereof  may  be  lawfully  made  to  the  assignee.  This  is  true  of 
jms  negotiable  in  form  and  legal  effect,  including  (1)  Treasury  war- 
its  (Bev.  Stat.,  3477;  I  Lawrence,  Compt.  Dec,  2d  ed.,  App.,  ch.  i, 
i),  which  are  assignable  in  a  proscribed  form,  (2)  registeriMl  Govern- 
nt  bonds,  which  are  also  assignable  in  a  prescribed  nuMle  (1  I^wrence, 
Qpt.  Dec.,  2d  ed.,  App.,  ch.  xiii,  5G(>),  and  other  instruments,  some 
lignable  by  indorsement,  as  (3)  Treasurer's  drafts  (liev.  Stat.,  305, 
Sy  3645,  5413),  (4)  checks  of  disbursing  officers,  clerks,  and  <igents 
ST.  Stat.,  3020;  act  February  27,  1877,  10  Stat.,  24»),  (5)  bills  of  ex- 
■ngedrawn  by  our  ministers  and  consuls  (Claim- Assignment  crises,  3 
vrence,  Compt  Dec.,  25),  (0)  coupon  bonds  of  the  Unite<l  States  and 
neat  coupons  on  registered  bonds,  all  payable  to  bearer  and  negotia- 
)  by  delivery,  (7)  matured  pay  accounts  of  officers  of  the  Army  (Claims- 
aipmient  cases,  3  Lawrence,  Compt.  Dec,  27),  (S)  claims  assigned 
operation  of  law  (/d.,  26, 27) :  and  (9)  it  has  l>een  said,  that  judgments 
■inst  the  United  States  in  the  Court  of  Claims  are  assignable,  though 
t  negotiable.  This  latter  question  is  discussed  in  Judgment- Assign- 
int  ease  (5  Lawrence,  Compt.  De(^,  — ).  In*  these  latter  cases,  there 
■o  imperative  obligation  to  pay  the  assignee  of  a  judgment ;  but  such 
fment  may  be  made  on  an  undisputed  assignment,  and  the  assignor 


2.  »ucli  payment  is  required  by  tbe  express  contract  arising  i 
judgment. 

3.  Dougherty  alone  has  the  legal  title  to  the  claim,  and  he  al 
execute  an  acquittance  of  the  liability  of  the  United  States. 

4.  The  character  of  the  trust  declared  in  the  judgment  may  t 
facie  evidence  of  an  equitable  right  in  Slavens,  bat  it  is  not  con 
and  if  he  has  such  equitable  right,  it  may  be  of  a  character  to 
actual  payment  to  Dougherty.  A  court  of  law  has  no  power  to 
as  to  that.  Ko  law  has  given  executive  officers  power  to  inqa: 
that,  or  has  required  them  to  perform  so  difficult,  if  not  impa 
duty.    Hence  payment  should  be  made  only  to  Dougherty. 

5.  A  payment  on  the  indorsement  of  the  cestui  que  trusty  igno 
parly  having  the  legal  interest,  would  not,  as  a  rule  of  conBtra< 
quires,  give  some  effect  to  every  word  and  clause  of  the  judgn 
draft,  but  would  render  all  that  relates  to  Dougherty  surplusaj 
a  payment  on  his  indorsement  gives  effect  and  purpcMse  to  eve 
and  clause  of  the  judgment  and  draft. 

The  Treasurer  will  be  advised  accordingly. 
Treasury  Department, 

First  Comptroller's  Office,  August  8, 1883. 


IN  THE  MATTER  OF  THE  PER  DIEM  FEE  OF  COMMISSIONERS 
CIRCUIT    COURTS,     "FOR    HEARING    AND    DECIDING    ON    CI 
CHARGES."— WHITENS   CASE. 


1.  A  commissioner  of  a  circuit  court  is  entitled  to  a  per  diem  fee  of  five  do! 


i.t. 
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WbMi  s  eommiafioner  hemn  and  decides  on  more  than  one  criminal  charge  against 
the  Mune  person  on  the  same  day,  he  is  only  entitled  to  one  per  diem  fee. 

80  he  Is  only  entitled  to  one  per  diem  fee  on  a  day  when  he  hears  and  decides  on  a 
charge  or  oharges  against  each  of  two  or  more  persons,  severally. 

Opinion  of  Attorney-General  Black,  of  June  7, 1858  (9  Op.  Att.-Oen.,  170),  cited  and 
spprored  on  one  point. 

B.  White,  a  commissioiier  of  the  circuit  court  (Rev.  Stat,  627)  at 
leveland,  Ohio,  by  letter  of  August  7, 1883,  to  the  First  Comptroller, 
lakes  explanations  of  his  per  diem  charges  for  hearing  and  deciding  on 
riminal  charges  (Rev.  Stat,  727,  847, 1014),  as  stated  below : 

As  to  one  of  the  per  diem  items,  for  hearing  a  charge  against  a  party 
yr  sending  obscene  matter  by  mail  (Rev.  Stat,  3893;  act  July  12, 1876, 
9  Stat,  90),  he  says,  that: 

*'The  defendant  api>eared  with  a  lawyer,  who,  on  a  motion  to  dismiss, 
rgned  that  the  matter  sent  was  not  obscene.  I  decided  that  it  was. 
Bie  defendant  then  denied  [the  sending  of  the]  matter.  Tlie  cause  was 
sontioued  to  a  subsequent  day  to  secure  the  attendance  of  witnesses. 
then,  on  hearing,  the  defendant  was  [found  guilty]  and  entered  into  a 
Mognizanoe  to  appear  at  the  next  term  of  court  to  answer  the  cliarge.^ 

And,  for  the  day  on  which  the  argument  on  the  motion  to  tlisuiiss 
ras  heard,  he  claims  tkper  diem  fee. 

As  to  another  class  of  cases,  in  which  the  commissioner  charges  per 
iem  fees  ^^for  hearing  and  deciding  on  criminal  charges,^  he  says: 
**  In  my  practice  •  •  •  the  alTidavit  is  read  to  the  defendant,  and 
fi  is  asked  to  give  his  version  of  the  matter.  In  nineteen  cases  out  of 
rent)',  he  gives  the  statement  aske<l  for,  wliieh  is  written  down  by  me 
r  the  use  of  the  district  attoniey.  If  I  doubt  his  statement,  evidence 
heard,  if  [the  witnesses  are]  present ;  if  not,  the  case  is  iuljourned 
Dg  enough  only  to  bring  in  tlie  evitlence.'* 

In  the  examination  and  settlement  of  commissioner's  accounts,  the 
letftion  is  presented  <^  to  the  First  Comptroller  for  his  decision  thereon '' 
■ev.  Stat,  269, 277) — whether  the  above-mentioned  commissioner,  upon 
e  explanations  contained  in  his  letter,  is  entitlc<l  to  the  per  diem  fees 
ATged  by  him,  as  stated,  for  hearing  and  deciding  on  criminal  charges? 


BCisiON  BT  William  Lawrence,  First  Comptroller. 

The  commissioner  is  entitled  to  receive,  as  the  statute  says,  ''for 

aring  and  deciding  on  criminal  charges,  live  dollars  a  day  for  the 

ne  necessarily  employed"  (liev.  Stat.,  847). 

1.  The  right  to  this  per  diem  may  arise  in  each  of  several  events. 

nong  them  are  these : 

[1).  When  a  party  charged  with  crime  pleails  guilty  l>efore  a  com- 

Bsioner  and  is  committed  or  gives  bail  to  appear  at  court,  or  when 

waives  an  examination  and  is  committed  or  gives  bail,  the  commis- 


\^J»     VT  xxcii    biicxc    lo    an    ^^ausiuavixju.    vrx    cue    \>xiuaiuc»i    \>uc»x£ 

commissioner,  and  the  accused  is  committed  or  admitted  to  bs 
appearance  at  coart^  or  discharged,  the  commissioner  is  slsn 
to  the  per  diem  fee. 

2.  The  commissioner  is  not  entitled  to  a  per  diem  fee,  when  1 
asks  the  accused  to  give  his  version  of  the  charge,  and  this  is  | 
written  down  for  the  use  of  the  district  attorney,  being  the  on 
performed.  This  practice  is  without  any  authority  of  law.  C 
if  the  accused,  with  a  knowledge  of  his  rights,  voluntarily 
statement,  and  the  commissioner  reduces  this  statement  to  wri 
submits  it  to  the  district  attorney,  no  law  is  violated.  But 
missioner,  as  an  officer,  should  not  exert  the  influence  of  hii 
obtain  unwilling  statements  from  the  accused,  or  admissioi 
uninformed  persons  might  suppose  it  a  duty  to  make,  because 
an  officer  (1  Greenleaf,  Ev.,  §§  213-235).  One  duty  of  the  com 
is,  to  inform  persons  ignorant  of  their  rights  or  duties,  that 
not  required  to  make  any  disclosures  which  may  tend  to  crimiu 
At  all  events,  for  a  service  of  this  character  as  described  bj 
missioner,  he  is  not  entitled  to  a  per  diem  compensation.  In : 
such  service,  he  was,  in  no  sense,  performing  a  duty  requires 
tianed  by  law  ^<  for  hearing  and  deciding  on  criminal  charges 
June  7, 1858,  9  Op.  Att-Gen.,  170).  The  hearing  contemplat 
to  evidence  required  or  sanctioned  by  law. 

3.  When  a  commissioner  hears  and  decides  on  more  than  on< 
charge  against  the  same  person  on  the  same  day,  he  is  only  e 
one  per  diem  fee;  since  the  ^'flve  dollars  a  day"  allowed  by  tli 
is  not  for  each  criminal  charge  heard  and  decided,  but  '^  foi 
necessarily  employed^  during  any  particular  day  in  <^ hearing  a: 
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or  THE  MATTER  OF  THE  AUTHORITY  OF  COMMISSIONERS  OF  THE  CIR- 
CUrr  COURTS  to  appoint  persons  to  serve  criminal  PROCESS  IS- 
SUED  UNDER  THE  LAWS  OF  THE  UNITED  STATES.— SPECIAL  DEPUTY 
KAUHAL'S  CASE. 


L  Deputy  nuinhalt  of  the  United  States  have  no  claim  against  the  United  States  for 
their  serrices.  They  are  paid  hy  the  marshal  who  appointH  them.  There  ih  no 
piifity  of  contract  between  the  United  States  and  deputy  manihalM. 

Il  kiifiuio  officer  is  generally  not  entitled  to  receive  compeunatiou  from  the  United 
States. 

S.  ▲  eonmianoner  of  a  circuit  court  of  the  United  States  has  no  authority,  nnder  any 
eheomstanceSy  to  appoint  a  special  deputy  marshal,  or  other  person,  to  serve  a 
wtmnt  of  airest,  or  other  criminal  process,  issued  under  the  laws  of  the  United 
Btttei  Against  an  ofTender,  not  even  in  a  State  in  which  a  Justice  of  the  pc^aoe  ia 
ntlioriied  by  the  State  statute  to  appoint  a  special  deputy  constable  to  serve  a 
eriflunal  warrant  of  arrest  issued  under  the  laws  of  such  State. 

4.  Wkenastatete  provides  in  general  and  comprehensive  terms  a  mode  of  performing 
iRiervioea  of  a  specified  class,  a  subsequent  or  other  statute  will  not  generally  be 
deemed  as  creating  an  exception  thereto,  unless  such  other  or  subsequent  statute 
detily  so  requires. 
p4  As  original  statutes,  from  which  sections  of  the  Revised  Statutes  were  taken, 
Mgrbe  examined  *'to  construe  doubtful  language  nsed  in  the''  latter,  but  not  to 
aeeertain  "if  errors  were  committed  in  revising." 

(  Tie  esse  of  United  States  r.  Horton's  Sureties  (3  Dill.,  94)  examiue<l. 

September  30, 1882,.Leroy  Neale,  a  commissioner  of  the  circuit  court 
tf  tke  United  States  for  the  district  of  Kansas,  made  a  written  appoint- 
!Mrt)  at  Chetopa,  of  S.  B.  Sloane  as  '^  specif^  deputy  marshal,  to  serve 
twmant  of  arrest  on  Cyrus  Johnson,  who  was  charged  before"  said 
miminnioner  ^'with  the  larceny  of  a  horse  from  the  Indian  Territory;" 
lAUi  appointment  certifies  that  it  '^  was  made  in  the  absence  of  the 
Mnhal  or  [of]  one  of  his  deputies,  and  that  said  Sloane  was  duly  sworn 
ii  nqnired  by  law."  The  person  so  appointed  served  the  warrant,  and 
dkarged  the  usual  mileage,  cost  of  transportation,  subsistence,  jail  fees, 
|uid  fee,  and  fee  for  attending  examination  before  commissioner,  in 
d,  155.48. 

June  18, 1883,  this  account,  duly  verified  by  the  oath  of  Mr.  Sloane, 
lit  withoat  having  been  << approved"  by  any  court  (Rev.  Stat.,  846; 
aet  Febmaiy  18, 1875, 18  Stat,  318;  act  February  22, 1875,  Id.,  333), 
Vutnuismitted  by  Hon.  J.  R.  Hallo  well,  United  States  attorney  for  the 
tfrtriot  of  Kansas,  to  the  Attorney -General  with  a  letter  stating  Uiat 
the  aoeount  is  correct,  but  that  the  marshal  refuses  to  pay  it.  June 
S2f  1883,  this  letter  and  the  account  were  by  the  Attorney-General  re- 
ferred to  the  First  Comptroller.  June  29, 1883,  the  First  Comptroller 
ij  letter  advised  the  district  attorney  of  Kansas  that  the  account  could 
lot  be  paid. 
Mim*  </.  B.  HaUowelij  the  district  attorney,  submitte<l  an  argument  to 
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the  First  Gomptroller  in  sapport  of  the  claim,  by  letter  of  Jnly  ll,  188S, 
in  which  it  is  said  :— 

The  act  of  Congress  of  September  24, 1789,  section  33  [1  Stat,  91], 
provides :  '^  That  for  any  crime  or  offence  against  the  United  States  the 
offt»uder  may,  by  •  •  •  any  justice  of  the  peace  •  •  •  of  any 
of  the  United  States  where  he  may  be  found,  agreeably  to  the  usual 
mode  of  process  against  offenders  in  such  State  *  *  *  be  [1]  ar- 
rested^ and  [2]  imprisoned^  or  [3]  bailed^  as  the  case  may  be,  for  trial  be- 
fore such  court  of  the  United  States  as  by  this  act  has  cognizance  of 
the  offence."    [Rev.  Stat.,  727, 1014.] 

By  the  act  of  the  23d  August,  1842,  section  1  [5  Stat,  516J,  it  is  pro. 
vided : — 

"That  ♦  ♦  •  [U.  S.]  commissioners  •  •  •  shall  and  maj 
exercise  all  the  powers  that  any  justice  of  the  peace  •  •  •  of  anj 
of  the  United  States  may  now  exercise  in  respect  to  offenders  •  •  • 
by  [1]  arresting,  [2]  imprisoning,  or  [3]  bailing  the  same  •  •  • 
under  [section  33  of]  the  act  of  *  *  *  [September  24],  seventeea 
hundred  and  eighty-nine."    [Rev.  Stat,  727.] 

In  United  States  v.  Hortou's  Sureties  (2  DilL,  94),  Judge  Dillon  d** : 
cided  the  question  of  the  law  of  the  State  governing  justices  of  tiie  \ 
peace  in  the  arrest  and  trial  of  offenders  to  be  applicable  to  U.  S.  com" 
missioners. 

By  section  4456,  Compiled  Laws  1879  of  Kansas,  justices  of  tba; 
peace,  for  the  purpose  of  making  arrests,  and  other  purposes  theron 
named,  are  authorized  to  appoint  special  deputies  to  serve  process  in 
certain  cases.    In  the  absence  or  sickness  of  a  constable  the  justice 
may  appoint. 

The  appointment  of  Sloane  by  Oommissioner  Neale  was  authorized, 
and  the  Government  of  the  United  States  should  compensate  him  ftr 
his  services. 


Decision  by  William  Lawbenoe,  First  Comptroller. 

More  space  will  be  devoted  to  the  decision  of  the  question  involvai 
in  this  case  than  would  otherwise  be  deemed  necessary,  because  of  the 
learning  and  ability  of  the  distinguished  district  attorney  who  has  fil^  | 
nislied  an  argument  in  support  of  the  claim  made.    This  argument  de>  i 
serves  full  consideration: 

1.  If,  on  account  of  the  appointment  by  the  commissioner,  Mr.  SkwM 
became  dejure  or  de  facto  a  deputy  marshal,  he  can  only  be  paid  by  tfce 
marshal.  Deputy  marshals  are  employes  of  the  marshals;  the  UniteA 
Suites  has  no  dealings  with  dei)uty  marshals.  There  is  no  privity  of 
contract  between  them  and  the  United  States  (Rev.  Stat,  780, 841;  1 
Lawrence,  Compt.  Dec,  2d  ed.,  App.,  ch.  xv,  624;  Herndon's  case,! 
Lawrence,  Compt.  Dec,  2d  ed.,  46. 
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2.  There  is  no  statute  which  authorizes  the  payment  of  compensation  by 
the  United  States  directly  to  any  deputy  marshal,  much  less  to  a  person 
•ppomted  as  Mr.  Sloane  was.  If  the  appointment  made  him  a  de  jure 
depaty  marshal,  he  must  pursue  his  remedy  against  the  marshal.  If 
ihe  appointment  could,  by  any  possibility,  constitute  Mr.  Sloane  a  de 
fiutto  but  not  de  jure  deputy  marshal,  he  would  not  be  entitled  to  com- 
inuation  (Evans's  case,  3  Lawrence,  Compt.  Dec.,  111). 

Bat  the  appointment  was  not  authorized,  and,  hence,  Mr.  Sloane  be. 
eune  neither  a  depaty  marshal  nor  a  i>er8on  authorized  to  serve  process. 
This  must  be  so  from  several  considerations: 

I  (1).  Section  780  of  the  Revised  Statutes  provides,  that  <' every  mar- 
thai  may  appoint  one  or  more  deputies.^  The  ])roper  court  may  appoint 
a  Hit  person"  to  serve  writs  of  venire  facias,  '^  in  i*a8e  the  marshal  or  his 
deputy  is  not  an  indifferent  person"  (Rev.  Stat.,  8<^3).  '<  When  the  mar. 
ahal  or  his  deputy  is  a  party  in  any  cause,  the  writs  and  precepts 
therein''  are  to  be  ^^ directed  to  such  disiutereste^l  person  as  the  court 
or  any  justice  or  judge  thereof  may  ap|M>int^  (Itev.  Stat.,  022).  For  the 
performance  of  certain  duties  under  Title  XXVI  of  the  Revised  Stat- 
■tes  relative  to  the  Elective  Franchise,  special  deputy  marshals  may 
be  appointed  by  the  marshal  (Rev.  Stat.,  2021).  In  certain  cases? 
MH&e  of  the  powers  of  deputies  are  devolveil  on  Hui>er visors  of  elec- 
^ons  (Rev.  Stat.,  2022).  Marshals  may  appoint  deputies  to  i)erform 
Krtain  duties  under  Title  XXXI  of  the  Revised  8tatut4'H  relating  to 
the  Census  (Rev.  Stat.,  2180).  By  every  applicable  rule  of  cxinstniction, 
these  duplex  provisions  for  the  a])pointnient  of  deputies,  arc  to  be 
deemeil  the  exclueive  authority  for  their  appointment,  unless  some  other 
provisions  clearly  give  additional  appointing  power.  Expreenio  unius  ext 
udueio  alterius,  Xo  officer  ciin  appoint  another  officer  or  agent  of  the 
Government,  except  by  authority  of  the  Constitution  or  of  a  stsitute* 
And  such  authority  should  not  be  dniwn  by  inference  fh)m  an  ambigu- 
008  statute— <;ertainly  not  when  it  would  engraft  an  exception  on  the 
Qsaal  mode  provide<l  by  a  clear  statute  authorizing  api)ointnients  (Re- 
tgaukv.  Brackenridge,  Iiaw  Rep.,  1  G.  C.  R.,  ].'{4 ;  Hardcastle,  Statutory 
law,  108,  235;  Bishop,  Written  Laws,  58,  117rt,  156,  226,  227,  220; 
Itmters'  case,  2  Lawrence,  Compt.  Dec.,  2d  ed.,  510;  Utah  case,  /d.,  559). 
8ee Foster  r.  Pritchard  (26  Law  J.,  Ex.,  215),  and  Hanlcastle  (Statutory 
Xaw,  218).  This  principle  is  only  another  form  of  the  rule  that  repeals 
hf  implication,  even  pro  tanto,  are  not  favored.  It  is  only  another  form 
of  a  rule  applicable  to  general  and  coni])rehensive  words.  It  is  set- 
tled that  a  court  will  "  not  by  conjecture  •  •  •  tnke  out  of  the 
cBISbtof  general  words  •  •  •  [that]  which  those  words  are  always 
ttosidered  as  comprehending;  •  •  •  unless  there  is  something  like 
iedaration  plain  to  the  contrary"  (Hroom,  Leg.  Max.,  649;  Church  v. 
Handy,  15  Ves.,  406;  Doc  d  Howell  r.  Thomas,  1  Scott,  N.  R.,  371). 

(2).  The  statute  makes  it  the  duty  of  the  marshal,  <'  to  execute,  tlirough- 
ot  the  district,  ail  lawful  precepts  directed  to  him,  and  issued  under 
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tbe  autbority  of  the  United  States"  (Bev.  Stat.,  787).     Depaties  ctf 
pointed  by  the  marshal  '^  have,  in  each  State^  the  same  powers,  iu  execatiDi 
the  laws  of  the  United  States,  as  the  sherififs  and  their  depaties  io  sact 
State  may  have,  by  law,  in  exeeating  the  laws  thereof"  (Bev.  Stat,  788). 
Such  deputies  so  appointed  have  aathority  to  <' execute  all  lawful  pm 
cepts  directed  to  the  marshal  of  the  district"  (Bev.  Stat,  782,  790)< 
When  provision  is  thus  made  for  executing  ^'^aU  lawful  precepts'',  It 
should  require  clear  language  in  a  statute  to  construe  the  word,  ^^oU", 
as  applying  only  to  a  part  (Lawson,  Concordance,  Title  ^' All."    This 
is  one  of  the  most  comprehensive  words  which  can  be  used :  aDd  the 
maxim  of  construction,  generalia  verba  sunt  generaliter  intelUgenda^  is  to 
be  applied,  unless  clear  words  are  to  be  found  in  some  statute  to  limit 
and  restrict  the  comprehensive  sense.    Thus,  it  is  said,  that  general 
words  cannot  ^^  be  so  restricted  as  to  exclude  a  case  both  within  their 
object  and  within  their  ordinary  sense,  without  violating  the  fandir 
mental  rule,  which  requires  the  ctfect  should  be  given  to  such  intentioi 
of  the  parties  as  they  have  used  fit  words  to  express"  (Broom,  Leg: 
Max.,  648).    This  comprehensive  word,  <'a{I",  should  not  be  constraed 
to  mean  part^  by  engrafting  exceptions  on  the  statute,  arising  by  iniSB^ 
ence  from  an  ambiguous  statute. 

(3).  There  is  no  statute^  which,  by  any  language  fairly  oonstrued,  mock 
less  in  clear  terms,  gives  authority  to  a  commissioner  to  appoint  i 
deputy  marshal,  or  person,  <<to  serve  a  warrant  of  arrest."  Theaotiof 
Congress  of  September  24,  1789  (1  Stat.,  91,  sec.  33),  and  August  23; 
1842  (5  Stat.,  516,  sec.  1),  and  section  4456  of  the  Compiled  Laws  of 
Kansas,  1879,  which  are  referred  to  in  argument  in  support  of  the  claia 
made,  do  not  give  any  such  authority.  It  may  be  assumed,  that  a  jot* 
tice  of  the  peace  can,  in  such  a  case  as  this  arising  under  State  law% 
appoint  a  special  deputy  to  make  an  arrest.  It  will  follow,  that,  if  t 
commissioner  has  all  the  powers  of  a  justice  of  the  peace,  or  the  mmm 
power  of  appointment  as  such  justice,  the  appointment  now  in  qnestioB 
was  authorized.  But  the  acts  of  Congress  do  not  say  that  a  comnui* 
sioner  shall  have  all  such  powers,  or  this  particular  power.  A  partrf 
one  sentence  may  be  detached  from  the  act  of  August  23, 1842,  whieh 
part  does  say  that  a  commissioner  '^  shall  and  may  exercise  all  the 
powers  that  any  justice  of  the  peace  •  •  •  may  now  exerdae  ia 
respect  to  offenders."  If  this  stood  alone,  it  might  possibly  sanctioB 
the  appointment.  But  the  power  given  by  this  clause  is  limited  vi 
qualified,  so  that  a  commissioner  can  only  exercise  the  powers  whidit 
justice  has, "  by  [1  ]  arresting,  [2]  imprisoning,  or  [3]  bailing  the  •  •  • 
offenders.''  In  other  words — to  use  the  language  of  the  statutes  soae* 
what  transposed — an  offender  may,  by  any  commissioner  in  Eantfi) 
agreeably  to  the  usual  mode  of  process  against  offenders  in  that  StilS) 
be  [1]  arrested,  [2]  imprisoned,  or  [3]  bailed,  as  the  case  may  be,  fox  trid 
before  the  proper  court  (Rev.  Stat.,  1014).  This  says  nothing  about 
the  officer  who  may  serve  process,  for  the  sufficient  reason  that  theliV 
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ilMwhere  designated  what  officera  should  serve  ^^nll^  process.  This 
itatate  simply  says  that  ofienders  may  be,  [1]  by  the  commiAsioner, 
irreBted  agreeably  to  the  usual  mode  of  process,  [2]  by  the  coniniis- 
Booer,  imprisoned  agreeably  to  the  usual  mode  of  process,  or,  [3]  by 
the  commissioner,  bailed  agreeably  to  the  usual  mo<le  of  process.  The 
eommissioDer,  of  course,  is  not  required  to  make  an  arrest^or  to  convey 
ID  offender  to  jail,  or  to  become  bail.  The  statute,  in  saying  that  an 
"offender  may  •  •  •  by  any  commissioner  •  •  •  agreeably  to 
the  usual  mode  of  process  *  *  *  be  arrested/'  means  that  the  com- 
nifisioner  may  isnue  proeeHs  agreeably  to  the  usual  mode  or  form  em- 
ployed in  Kansas.  This  does  not  relate  to  the  oiHcer,  or  person,  who 
B»y  serve  the  process.  The  statute,  in  saying  that  an  *' offender  may, 
•  •  •  by  any  commissioner  •  •  •  agreeably  to  the  usual  mode 
nf  process  •  •  •  be  •  •  •  imprisoned,''  means,  that  the  mii- 
liMw,  or  form  of  process,  to  authorize  imprisonment,  in  use  before  jus- 
tien  of  the  peace  in  Kansas,  may  be  used  by  the  commissioner.  And 
nof  bail.  The  statute  simply  defines  the  formn  of  procedure  or  modes 
^fnutiee^  and  the  forms  of  process  to  be  usexl  by  commissioners.  It 
eertainly  cannot  be  said,  that  the  statute  clearly  gives  a  power  to  ap- 
pdnt  a  person  to  serve  process. 

Hie  argument  submitted  in  this  case  quotes  the  original  acts  of  Uon- 
gnw.  These  are  no  longer  in  force.  The  equivalent  provisions  in 
hree  are  sections  727  and  1014  of  the  ReviscHl  Statutes.  These  sections 
melear  in  their  terms;  and,  in  such  case,  officers  required  to  construe 
ftrai  ^cannot  recur  to  the  original  statutes  to  see  if  errors  were  com- 
■itted  in  revising  them,  but  •  •  •  [they]  may  do  so  when  nec- 
anry  to  construe  doubtful  language  used  in  the  revision"  (United 
States  9.  Bowen,  100  U.  S.,  508).  The  Revised  Statutes  gives  no  coun- 
tenaoce  to  the  claim  that  a  commissioner  can  appoint  a  s|>ecial  deputy 
nrshal. 

The  case  of  United  States  r.  Horton's  sureties  (2  Dill.,  94)  does  not 
dedde,  in  terms  or  in  principle,  that  a  commissioner  may  appoint  a  person 
tDierve  process;  it  gives  no  color  to  a  claim  of  such  power.  One  par- 
ipaph  in  the  syllabus  says  that,  '^a  United  States  commissioner,  as  re- 
ipects  the  taking  of  bail,  has  the  same  power  as  a  State  magistrate,  and 
■0  greater."  But  even  this  was  not  quite  the  real  point  decided.  A 
Mnmissioner  acyourned  the  hearing  of  an  examination  of  a  criminal 
ehaige  for  nineteen  days,  and  took  a  recognizance  with  sureties  for  the 
ippearance  of  the  accused  accordingly.  He  failed  to  api>ear,  and  so 
brfeited  the  recognizance.  The  State  statute  authorized  an  adjoum- 
Hent^  not  exceeding  ten  days,  in  similar  cases  before  a  magistrate.  In 
iMitoD  the  forfeited  recognizance,  the  sureties  claimed  that  it  was 
niidi  because  the  commissioner  had  no  power  to  adjourn  a  hearing 
br  more  than  ten  days,  or  to  take  a  recognizance  for  the  appearance  of 
be  aocuaed  beyond  that  perioil.  The  court  held  the  recognizance 
dd  for  the  reasons  stated.    Thus,  the  point  decided  was,  that  a  com- 
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missioner  had  no  power  to  take  bail  contrary  <^to  the  nsnal  mode  of  pro* 
'ce88  *  *  *  [or  procedure]  in  •  •  •  [that]  State  "(Eev.  Stat,  1014). 
This  proves  nothing  in  support  of  the  authority  of  a  oommisBioner  U 
appoint  a  special  deputy  marshal.  The  whole  efifect  of  the  statutes  U 
question  is,  to  require  commissioners  to  adopt  the  usual  forms  of  proeem 
and  the  usual  mode  of  procedure  in  use  by  State  magistrates,  so  far  as  ap- 
plicable and  practicable  in  relation  to  arresting,  imprisoning,  or  hailiof 
offenders.  These  statutes  in  no  way  repeal  or  modify  the  statutes  req1li^ 
ing  marshals  or  their  deputies  to  serve  ^^'dll^  process.  No  power  is  givei 
to  a  commissioner  to  appoint  a  special  deputy  marshal. 

The  existence  of  such  power  might  be  very  unsafe.  "The  absence  of: 
a  marshal  or  his  deputy  "  might  be  alleged  in  so  many  cases  as  to  d^; 
prive  marshals  to  a  large  extent  of  the  compensation  which  the  law  bai 
provided  for  them. 

In  any  view  of  the  case  the  appointment  made  by  the  commissioMr 
was  unauthorized  and  void. 

The  claim  is  disallowed. 

Tbeasuby  Department, 

First  Comptroller's  Office^  August  17, 1883. 


IN  THE  MATTER  OF  THE   RIGHT  OF  A  MARSHAL  TO  BE   PAID  POI 
''GUARD'%  OF  PERSONS  CHARGED  WITH  CRIME,  "ATTENDING 
NATIONS  BEFORE  A  COMMISSIONER"  OF  THE  CIRCUIT  COURT.-GUi 
CASE. 


1.  A  marshal  of  the  United  States  is  not  entitled  to  be  paid  for  a  "^iiard"  "attendii| 

examinations  before  a  commissioner**  of  the  circifit  conrt,  of  persons  chuyBi 
with  crime,  but  is  entitled  to  be  paid  '*for  each  deputy  not  exceeding  tf% 
necessarily  attending,  two  dollars  a  day." 

2.  Extraordinary  expenses  in  such  cases  may  be  paid  in  the  manner  provided  inM^i 

tion  846  of  the  Revised  Statutes,  as  amended  by  the  act  of  February  18,  iRlj 
(18  Stat.,  'MS), 

3.  In  many  cases,  a  marshal  may,  when  necessary,  call  to  his  aid  the  p099e  tvmitiltL 


A  United  States  marshal,  in  his  account  for  fees  and  expenses  dmnii 
the  fiscal  year  1883,  charges,  ''for  attendance  of  a  deputy  and  gueri^^ 
at  examinations  before  commissioners  of  the  circuit  courts  of  penoM^ 
charged  with  crime,  ''two  dollars  a  day''  each. 

Sections  823  and  829  of  the  Revised  Statutes  provide  that: 

The  following  and  no  other  compensation  shall  be  taxed  and  allowrf : 
to    *     *     *     marshals.    *     *     *  | 

For  transporting  criminals,  ten  cents  a  mile  for  himself  and  for  each 
prisoner  and  necessary  guiird ;  except  in  the  case  provided  for  in  the 
next  paragraph. 

For  transporting  criminals  convicted  of  a  crime  in  any  district  or  Tw^ 
ritory  where  there  is  no  i)enitentiary  available  for  the  oonfinement  of 
convicts  of  the  United  Stiites,  to  a  prison  in  another  district  or  Teni- 
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toiy  designated  by  the  Attorney-General,  tbe  reasonable  actual  expense 

of  transportation  of  the  criminals,  tbe  marshal,  and  the  guards,  and  the 

Moessary  sabristence  and  hire. 

•  •••••  • 

For  attending  examinations  before  a  commissioner,  and  bringing  in, 
gnarding,  and  returning  prisoners  cliarge<l  with  crime,  and  witnesses, 
two  dol£ir8  a  day ;  and  for  each  deputy  not  exceeding  two,  necessarily 
ittending,  two  dollars  a  day. 

For  traveling  from  his  residence  to  the  place  of  holding  court,  to  at- 
inid  a  term  thereof,  ten  cents  a  mile  for  going  only. 

The  settlement  of  the  account  by  the  First  Comptroller  involves  a 
decision  of  tbe  question  of  the  right  of  the  marshal  to  be  paid  for  the 
attendauce  of  a  ** guard''  at  such  examinations. 


Dbgibion  bt  William  Lawrence,  First  Comptroller. 

It  is  perfectly  clear  that  the  marshal  cannot  lawfully  charge  for  the 
attendance  of  a  ^^guard^  at  examinations  before  a  commissioner.  The 
statute  does  not  provide  any  fee  for  such  service.  It  does  provide  that 
the  marshal  shall  be  entitled  to  receive,  ^^for  attending  examinations 
before  a  commissioner,  and  bringing  in,  guanling,  and  returning  pris- 
floers  charged  with  crime,  and  witnesses,  two  dollars  a  day;  and  for 
eadi  deputy  not  exceeding  two,  necessarily  attending,  two  dollars  a  day" 
(Bev.  Stat.,  829) ;  and  the  statute  further  says,  that,  for  all  this  service, 
'^■0  other  compensation  shall  be  taxed  and  allowe<l  to  *  *  *  mar- 
dials''  {Id.j  823).  The  attendance  of  a  ^^guard^  niay,  in  some  such  cases, 
donbtless,  be  necessary ;  but  the  statute  has  provided  no  fee  for  this 
<lBTice,  probably  because  it  is  sufiicieiitly  provideil  for  by  the  presence 
ef  a  deputy  or  deputies.  In  most  cases,  probably,  only  one  deputy 
fearshal  will  be  '^ necessarily  attending"  examinations.  The  statute 
authorises,  however,  a  fee  of  ^Hwo  dollars  a  day"  to  be  paid,  ^'for  each 
itfuty  not  exceeding  two,  necessarily  attending,"  ^^examinations  before 
a  commissioner."  The  marshal  is,  therefore,  entitled  to  pay  for  the 
iqw^  or  deputies  thus  provided  for.  Though  they  will,  doubtless,  i)er- 
kna  the  services  of  guards,  yet  they  act  in  the  authorized  capacity  of 
i^uUes.  The  marshal  is  not  entitled  to  the  fee  of  'Hwo  dollars  a  day" 
'  lir  his  own  services,  when  he  is  not  on  duty  at  an  examination. 

A  deput>'  marshal  is  declared  by  the  statute  to  be  an  ^' officer^  (Kev. 
Stat.,  782, 789, 790),  though  he  is  not  technically  one.*     He  is  required  to 

*Th6  following  circnlan,  cue  isHiiod  by  the  Attoniey-Goneral  September  14,  1H76, 
and  the  other  by  the  First  Comptroller  August  20,  Ir^,  are  appended  for  information : 

Depautmext  of  Justice, 
Wa9hington,  I),  C,  September  14,  1876.     * 

A , 

UmUtd  SUOm  manhal/or  the  district  of : 

Bni:  Tbe  Iawi  of  the  United  States  having  made  it  my  dnty  to  exercise  general 
tfnetkm  OTer  marsbals  in  the  manner  of  discharging  their  offices,  I  have  prepared 
br  their  nee  this  chnenlar  letter  of  instructions  as  to  tbe  coming  elections — ^intending 
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perform  ^Hhe  duties  of  his  appointment"  onder  the  solemnities  of  i 
oath  of  office  (Eev.  Stat,  782).  He  may,  perhaps,  be  indictable  for  c 
ficial  misconduct.  A  guard,  on  the  contrary,  is  not  an  officer;  hedo< 
not  act  under  the  sanction  of  an  oath  of  office,  nor  is  he  indictable  f( 
official  misconduct.  The  statute  intended  that  the  service  of  guardin 
persons  on  trial  before  a  commissioner  should  be  entrusted  to  the  mai 
shal,  or  liis  deputy  or  deputies,  whose  duties,  to  prevent  an  escape,  aot 
to  treat  persons  under  arrest  with  the  consideration  for  their  righrs 
which  the  humane  policy  of  the  law  requires,  would  have  the  sanetioi 
Of  an  official  oath,  and  whose  official  delinquency  would  subject  thea 
to  the  penalty  of  removal  from  office.    When  the  statute  has  author 


the  same  also  as  a  reply  odco  for  all  to  unnierons  applications,  in  like  coDnectioD 
from  private  citizens  in  various  States. 

In  the  present  condition  of  legislation,  the  United  States  occupy  a  position  towin 
voters  and  voting  which  varies  according  as  the  election  is  for  State  and  other  Ion 
officers  only,  or  for  niemhers  of  Congress  and  Presidential  Electors. 

In  elections  at  which  members  of  the  House  of  Representatives  are  chosen,  whid 
by  law  include  also  elections  at  which  the  electors  for  President  and  Vice-PresidaH 
are  appointed,  the  United  States  secure  voters  against  whatever  in  general  hlndei 
or  prevents  them  from  a  free  exercise  of  the  elective  franchise— extending  that  oiR 
alike  to  the  registration  lUtSy  the  act  of  votingf  and  the  perianal  freedom  anul  §ecMrU$^ 
the  voter  at  all  times  as  well  against  violence  on  aooount  of  any  vote  that  he  majf  intesii 
give  as  against  conspiracy  because  of  any  that  he  may  already  haee  given. 

The  peace  of  the  United  States,  therefore,  which  you  are  to  preserve,  and  wbM 
violation  you  are  to  suppress,  precedes  as  well  as  follows  such  elections,  and  proteill 
Tamoug  others)  the  rights  specifled  in  the  last  paragraph,  so  that  any  person  wholjj 
force  violates  those  rip^hts  breaks  that  peace  and  renders  it  j^our  dnty  to  arrest  U^ 
and  to  suppress  any  riots  incident  or  that  threaten  the  integrity  of  the  registratioiM 
election,  to  the  end  that  the  will  of  the  people  in  such  election  may  be  aacerutMl 
and  take  effect,  and  that  offenders  may  be  brought  before  the  courts  for  pnnishnMiAi 

Notorious  events  in  several  States,  which  recently  and  in  an  unnsual  manner  hifl 
been  publicly  reprobated,  render  it  a  grave  duty  of  all  marshals  who  havecaoaell 
apprehend  a  violation  of  the  peace  of  the  United  States  connected  as  above  with  thi 
etections  to  be  held  upon  the  Tuesday  after  the  first  Monday  in  November  next,  toll 
prepared  to  preserve  and  to  restore  such  peace. 

As  the  chief  executive  officer  of  the  United  States  in  your  district  yon  will  be  hsU 
responsible  for  all  breaches  of  the  peace  of  the  United  States  which  diligence  on  yoK 
part  might  have  prevented,  and  for  the  arrest  and  securing  of  all  persons  who  violili 
that  peace  in  any  of  the  points  above  enumerated. 

Diligence  in  these  matters  requires,  of  course,  that  you  be,  and  continne,  pratM^ 
in  person  or  by  deputy,  at  all  places  of  registration  or  election  at  which  yon  ban 
reason  to  suspect  that  the  peace  is  threatened ;  and  that  whenever  an  embodiiMil 
of  the  posse  comitatus  is  required  to  enforce  the  law,  such  embodiment  be  effected. 

Yon  will  observe  tCat  the  '*  special '^  deputies  mentioned  in  section  :X2l  of  theB^ 
vised  Statut^^  have  peculiar  duties  assigned  to  them,  duties  which  otherwise  do jmI 
belong  to  deputy  marshals.  Such  '* special "  deputies  can  be  appointed  only  in  oitiM 
of  twenty  thousand  inhabitants  or  upwards. 

But  the  du  ties  assigned  to  marshals  and  their  deputies  by  section  2022,  or  ote 
like  statutes,  belong  to  all  duly  appointed  deputies,  whether  they  be  geueral,  or  bt 
"»peoiar' within  the  meaning  of  that  and  the  preceding  section.  Deputies  to  dit- 
charge  this  latter  class  of  duties  may  be  appointeil  to  any  number  whatever,  acoori* 
ing  to  the  discretion  of  the  marshal,  in  all  States  in  which  sheriffs  have  a  Bimiltf 
power.  Section  2030  has  no  practical  bearing  upon  this  point  in  States  w ben  M 
limit  is  imposed  upon  the  appointment  of  deputies  by  sherins,  because  in  such  SUiM 
the  laws  of  the  United  States  **  prior  to  the  10th  of  June,  1^^2,''  left  marsbab  tim 
unlimited  as  to  the  number  of  their  deputies. 

In  discharging  the  duties  above  mentioned,  you  will  doubtless  receive  thecosnti* 
nance  and  support  of  all  the  good  citizens  of  the  United  States  in  your  respeeUi* 
districts.  It  is  not  necessarv  to  say  that  it  is  upon  such  countenance  and  support 
that  the  United  States  mainly  rely  in  their  endeavor  to  enforce  the  right  to  vote  wuA 
they  have  given  or  have  secured.  The  present  instructions  are  intended  only  to  eoO* 
teract  that  partial  malice,  wrongheadedness,  or  inconsideration  which  aometiBOOttl' 
nmphs  at  critical  moments  over  the  conservative  and,  in  general,  prevailing  ftMH 
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eda^]iard,it  has  said  so;  wliuii  it  has  not  said  so,  no  ji^uanl  is  author- 
ed. A  "^tcarJ"  is  aiithori/c'd  ^'  tor  transporting  criminals**  ( IN* v.  8tat., 
!9).  There  may  be  rare  Citses  in  whirii  tinr  scrvitres  of  nion*  tiian  two 
Tfmties  will  1>e  nMjuiivd  in  attondin*:  examinations.  If  so,  tlu*  niar- 
lal  can  require  their  presence*;  hut  C(ni;;r4\ss  has  not  ileemed  it  necos- 
ry  or  wise,  to  provide  absoUitely  I'or  tiie  payment  of  fees  for  more 
an  two,  uuless  it  be  under  the  clause  providing;  lor  extraonlinary  ex- 
Dscs,  which  maybe  paid  on  the  a]h)wance  of  the  President  (Hev. 
at,  846;  act  February  IS,  1875,  IS  Stat.,  .US).  There  are  nniny  cases 
which  the  marshal  is  authorized  to  call  to  his  aid  the  posnc  vomitntus 

society,  and  to  which  Ihi'  pn^HiMit  and  ptinning  citiHlition  ut'  rhi*  (oiuitry  ;:;ivrH  iiion^ 
in  ordinary  Htreiifrth,  :nid.  thfn*furc,  riM|iiiri*H  tlic  (JovcniiiuMit  partinihirly  ti»  nb- 
Tf  and  provide  a;;ainNt. 

nthiscounoctinn  ludviKcthat  yon  iiiidi^arhof  y<Mird(*piitiivsU'*i><*i'«^i  loid  *^spi>(ritil.*' 
re  a  right  to  sunnnoti  to  your  asMistaiKM*,  in  p>«>v<Mitiii;r  and  (|iii*Uiii;;  di!iord«'r, 
rery  peraon  in  the  dint rict  ahovit  tit't«MMi  vfan  orai{«*,  wliati'vrr  may  l>e  tiirir  (MTiipa- 
11,  whether  civiUan  or  not.  and  iiioliidin;;  tin*  military  of  all  dfiiomitiatioiis,  luiliiia, 
diers,  uiariueA,  all  of  whom  are  aliko  lioiniil  to  nl»i*y  yon.  Tli»*  fact  fii.it  tlit\v  an* 
^aoized  an  military  hodicH,  [  wht^tlirr  ot'  the  Statr  nr  ot'  tlii^  I'liitrd  StatoM,]  uiidiT 
nmmediate  command  of  tliiiir  own  otIltMT'*,  diM>H  not  in  any  wim?  atlVrt  tliiMr  Uxnl 
meter.  They  are  Htill  the  poHHp,  anHitatuM,'"  I  pif*fiT  to  <|iiot«'  tlii"  aintvc  Ntati*mi;nt 
ihelaw  npon  this  point,  fnmi  an  opinion  l»y  my  pri'fh'rcHHor,  Attorm'y-<ff«'ncralCuHh- 
b  becaaait  it  thna  app«rurH  to  have  liccn  widl  Hctth'd  for  many  v«s-irs.  ((i  Opinionn, 
\  Mav  27,  l*->4  )  • 

IdmnI  banlly  add  that  there  can  ho  no  State  law  or  State  ftthrial  in  thiM  eonntry 
lohaA  jnriiKlictiou  to  oppoM*  yon  in  diHchar;:ini;  yonr  onicial  duties  under  the  hiwn 
thelTnittHl  Staten.  If  nneh  intertVrenrc  Hhaii  takfpiact* — a  thin*;  not  aiiticipatrd  — 
Bare  toditsre^ard  it  entirely.  The  lawn  of  tin'  rnitnl  Slates  arc  nnprvmr^  and  no, 
laeqnently,  is  the  action  of  oHii'ialH  of  tin*  I'uited  States  in  cnforrin^  tln-m.  There 
ai  virtually  you  have  alnraily  heeii  tohl,  no  otiicer  nf  a  State  whom  yon  may  not 
rammons  embody  into  your  own  posse;  and  any  Stati*  posse  already  embodied 
ft  sheriff  will,  with  Hueh  sheritf,  be  obli^^ed,  u]Min  your  summons,  to  beeome  part 
ft  United  States  ^Kisse,  and  oIm-v  yon  or  your  deputy  artini;  rirlutt'  officii. 
rhe  rfwpooHibility  which  devoIv(>s  upon  an  otiicer  clothed  with  such  powers,  and 
(nin^  to  ^uard  the  hiv^hest  ri;:ht  of  citi/ens.  eorrcspunds  in  de;:ree  with  thost^ 
ven  and  rights,  and  e.\actsof  such  oilicrr  conNideratiiMi,  in  rei licence,  and  courage. 
[t  lA  pntper  to  advifte  you  that  in  preparin;^  this  circular  I  have  4'onsidercd  recent 
portant  judgments  ^iviMi  by  i\nr  Supreme  Court  of  the  I'nited  States  upon  the  actH 
Coiij^refts  which  ri*};nlate  this  ;rencral  topic. 

[ have  foundefl  the  above  inHtructions  upon  th(»se  acts  as  atl'ected  by  such  jnd;;- 
QtA,  and  I  ne<?<lin  this  place  add  no  more  than  liiat  t!iesejud;;menis  di»  not  concern 
ctiuDH  for  Federal  o Dices. 

foQ  will  find  ap|>ende«l,  in  full  or  by  reference,  such  statutory  provisions  as  it 
nt  importuut  that  yon  and  yonr  deputies  .^hall  in  this  ronnc<-i ion  read  and  con- 
ler, 

Ed  matters  of  doubt  vou  are  4if  cour.si>  entitleil  ti»  t)ie  advice  of  the  Tnited  Stat4*s 
knrneyH  for  yonr  district. 

Iliene  instriictiotiH  have  been  submitteil  to  the  President,  and  have  his  appmval. 
Very  rettpectfnllv,  vour  obedient  si'rvant. 

.\LrHONSO  r.\iT, 

JtlorH*'!f-tinnra1. 

Bec.  2004.  All  citizens  of  the  TnitiMl  States  who  are  othi'rwise  (|ualiticd  by  law  to 
teatauy  elei'tion  by  the  people  in  any  State,  Territory,  district,  county,  city,  parish, 
lubip.  8chiK>l  district,  municipality,  or  other  territiuial  Nulniivision,  shall  be  en- 
led  and  allowed  to  vote  at  all  such  elections,  without  distinction  of  race.  <'olor,  or 
erionscomlition  of  nervitude  ;  anv  constitution,  law,  custom.  usa;;i*.  or  re^nlatnui  of 
ySUfcte or  Territory,  or  by  or  under  its  authority,  to  the  <'ontrary  notwithiiandin:;. 
lEC.  s!<lSl.  Whenev«^r  an  election  at  which  IJejircM-ntaiives  m*  Delc^jates  in  CVui^reM 
i  to  be  chosten  iH  hebl  in  any  city  or  town  of  twenty  thousaml  inhabitants  or  np- 
id,  the  marHhal  for  the  district  in  which  the  i>ity  or  town  is  situated  p<liall,  on  the 
llicatioD,  in  writing;,  of  at  leant  two  citi/.ens  residing  in  such  city  or  town,  appoint 
cial  deputy  manhaln,  whoae  duty  it  shall  be,  when  r4M|uired  thereto,  to  aid  and 
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(Rev.  Stat,  787 ;  2  Inst.,  Coke,  193;  3  Jd.,  161 5  19  Viner,  Abr., 
iff,"  [BJ  431 ;  Regina  v.  Brown,  1  Car.  &  M.,  314;  Mires  v.  80 
Mod.  Rep.,  244 ;  7  Bac,  Abr., "  Sheriff,"  [N]  206 ;  Comfort  et  al. 
monwealtb,  5  Whart.,  437,  440).  Bat  the  statute  has  not  provid 
pensation  for  persons  so  called,  except  under  the  act  of  Febn 
1875  (18  Stat,  318). 

It  is  proper  to  add  that  the  practice  of  paying  marshals  for  "  ^ 
has  prevailed  in  this  Department  for  a  long  period.  But  evei 
continued  usage  cannot  change  a  perfectly  clear  and  positive 

•  . 

assist  th(r  snpervisors  of  election  in  the  yeritication  of  any  list  of  persons 
have  rejjist^red  or  voted ;  to  attend  in  each  election  district  or  voting  precii 
times  and  places  fixed  for  the  registration  of  voters,  and  at  all  times  and  pla 
and  where  the  registration  may  by  law  be  scrutinized,  and  the  names  of  r 
voters  be  marked  for  challenge ;  and  also  to  attend,  at  all  times  for  holding  < 
the  polls  in  such  district  (»r  precinct. 

Skc.  2022.  The  marshal  and  his  general  deputies,  and  such  special  deput 
keen  the  peace,  and  support  and  protect  the  supervisors  of  election  in  the  i 
of  tneir  duties,  preserve  order  at  such  places  of  registration  and  at  such  polh 
fraudulent  registration  and  fraudulent  voting  thereat,  or  fraudulent  coudu 
part  of  any  otticer  of  election,  and  immediately,  either  at  the  place  of  regisi 
polling  place,  or  elsewhere,  and  either  before  or  after  registenng  or  voting, 
and  take  into  custody,  with  or  without  process,  any  person  who  commits,  or  1 
or  oft'ers  to  commit,  any  of  the  acts  or  offenses  prohibited  herein,  or  who  eon 
offense  against  the  laws  of  the  United  States ;  but  no  person  shall  be  arr<'si 
out  process  for  any  offense  not  committed  in  the  presence  of  the  marshal  01 
eral  or  special  deputies,  or  either  of  them,  or  of  the  supervisors  of  election, 
of  them,  and,  for  the  purposes  of  arrest  or  the  preservation  of  the  peace,  t 
visoi*s  of  election  shall,  in  the  absence  of  the  marshal's  deputies,  or  if  re< 
assist  such  deputies,  have  the  same  duties  and  powers  as  deputy  marshals: 
any«person,  on  the  day  of  such  election,  be  arrested  without  process  for  ar 
committed  on  the  day  of  registration .     [8ee  ^^  r>521,r>522.] 

Skc.  2023.  Whenever  any  arrest  is  made  under  any  provision  of  this  Title, 
son  so  arrested  shall  forthwith  be  brought  before  a  commissioner,  judge,  or 
the  United  States  for  examination  of  the  offenses  alleged  against  him;  and  s 
missioner,  Judge,  or  court  shall  proceed  in  respect  thereto  as  authorized  by  la 
of  crimes  agJiinst  the  United  States*. 

Skc.  2024.  Th«'  maislial  or  his  general  deputies,  or  such  special  deputies  as  ai 
specially  empowered  by  bim,  in  writing,  and  under  his  band  and  seal,  whene 
either  or  any  of  them  is  fonibly  ivsisted  in  executing  their  duties  under  this 
shall,  by  violence,  threats,  or  menaces,  be  prevented  from  executing  such  t 
from  arresting  any  person  who  has  connnitted  any  offense  for  which  the  marsl 
general  or  his  special  deputies  are  authorized  to  make  such  arrest,  are,  auc 
them  is,  empowered  to  summon  and  call  to  his  aid  the  bystanders  or  poss<»  c 
of  his  district. 

Skc.  r)o05.  Every  person  wliA,  by  any  unlawful  means,  hinders,  delays,  pre 
obstructs  or  combines  and  confederates  with  others  to  hinder,  delay,  preven 
struct  any  citizen  from  doing  any  act  reijuired  to  be  done  to  (|ualify  him  to  vot« 
voting  at  any  election  in  any  State,  Territory,  district,  county,  city,  parish,  U 
school  district,  municii)ality,  or  other  territorial  subdivision,  shall  be  tine<l 
than  live  hundred  dollars,  or  be  imprisoned  not  less  than  one  month  nor  more 
year,  or  be  punished  by  both  such  fine  and  imprisonment.     [See  ^§  2004-201( 

Skc.  5507.  Every  ])erson  who  prevents,  hinders,  controls,  or  intimidat^^s 
from  exercising,  or  in  exercising  the  right  of  suffrage,  to  whom  that  right 
anteed  by  the  tift^jenth  amendment  to  the  Constituti(m  of  the  United  States,  1 
of  bribery  or  threats  of  depriving  such  person  of  employment  or  occupati 
ejecting  such  person  from  a  rented  house,  lands,  or  other  property,  or  by  t 
refusing  to  renew  leases  or  contracts  for  labor,  or  by  threats  of  violence  to  h 
family,  shall  be  punished  as  provided  in  the  preceding  section. 

Skc.  r>,508.  If  two  or  more  persons  conspire  to  injure,  oppress,  threaten,  « 
idate  any  citizen  in  the  free  exercise  or  enjoyment  of  any  right  or  privilege  » 
him  by  the  Constitution  or  laws  of  the  United  States,  or  because  of  his  havii 
ercised  the  same:  or  if  two  or  more  persons  go  in  disguise  on  the  highway,  < 
premises  of  another,  with  intent  to  prevent  or  hinder  his  free  exercise  or  en 
of  any  right  or  privilege  so  secured,  they  shall  be  lined  not  more  thau  five  t 
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(Magistrates  of  Danbar  v.  Boxbarghe,  3  Gl.  and  Fin.,  354;  B.  V.  Hogg, 
1  Term  E.,  728;  United  States  r.  Graham,  decided  by  the  Supreme 
Court  Janaary  liO,  1884,  not  yet  reported ;  Floyd  Aceeptance  case,  1  Ot. 
CL,  270,  289;  Broom,  Leg.  Max.,  684;  Hardcastle,  Statutory  Law,  71). 
Ibe  usage  will  be  changed  j)ro8i)ectively. 

The  charge  for  guards  will  be  disallowed,  unless  it  be  shown  that  the 
persons  who  served  as  such  were  de^mty  marshals. 

Tbbasuby  Department, 

Fir 9e  Comptroller' g  Office^  August  15,  1883. 

dtDtnand  impruoned  Dot  more  than  ten  years  ;  and  Nhall,  moreover,  be  thereaft«)r  in- 
eiisibla  to  any  office,  or  place  of  honor,  profit,  or  tniHt  created  by  the  ConHtitutiou  or 
bwB  of  the  United  StatcM.    [  See  $  r>4(>7.  ] 

I  The  attention  of  the  mamhal  and  his  deputies  is  also  called  to  the  other  sections  of 
TMbXXVI  of  the  Revised  Statutes,  beginning  on  page  ^53,  and  to  <;bapter  m^ven  of 
Title  LXX,  beginning  on  page  lOTJ. 

Circular  to  Officers  of  irxiTKi*  Statks  Courts. 

[188S.— Department  No.  109.-Fin«t  Comptroller.] 

Treasury  Department, 

First  Com i»t roller's  Office, 

Washington,  /).  C,  AuguBt  *20,  1883. 

Wben  charges  of  fees  or  expenses,  made  in  accounts  of  uiarehals,  and  of  fees  in 
Meonnts  of  attorneys,  clerks,  or  commissioners  are  suspended  for  explanation  by  the 
iseoanting  officers  of  this  Department,  the  explanations  retiuired  must  be  veritieil  by 
tte oaths  of  the  respective  officers  by  whom  the  accounts  were  rendered.  If  the  hus- 
fnuons  are  from  Tonchers  of  deputy  marHhalH,  the  explanations  must  be  sworn  to  by 
ttedepaties  who  performed  the  alleged  m^rvice.q,  and  who  have  knowledge  of  tli««  fiurts. 

The  law  allows  a  marshal  **  for  attending  examinations  In^fore  a  oo*nmiHsio:i«T.  and 
kinging  in,  gnarding,  and  returning  prisoners  charged  with  crime,  and  witnrsHt'H, 
tvo dollars  a  day;  and  for  each  deputy,  not  exceeding  two,  necossarily  attending, 
two  dollars  a  day.*'  lliis  does  not  authorize  an  allowance  for  a  gnanl  who  in  not 
.•  deputy  marshal.  Therefore,  no  p<'r  diem  fees  Nhould  be  charged  by  marslialH  for 
'guards"  before  commissionern.  The  charges  should  be  for  dfputica  **  iwvcnm\Ti\j 
attniding,"  "not  excelling  two.'' 

When  a  marshal  personally  attends  an  examination  he  may,  when  necesnary,  employ 
tvodepaties  to  guard  prisoners;  but  when  he  is  not  present,  and  is  represented  by  a 
itpaty,  only  one  other  deputy  can  be  charged  for  in  addition  to  the  one  who  repre- 
Itttithe  marshal.  The  per  diems  are  limited  to  two  for  deputies  whether  the  mar- 
All  it  piMent  or  not. 

WILLIAM  LAWRENCE, 

F%r9t  Comptrollmr, 
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IN  THE  MATTER  OF  THE  PAYMENT  OF  A  CLAIM  FOR  MILEAGE  OF  A  NAVAI 
OFFICER,  CERTIFIED  IN  HIS  FAVOR  BEFORE,  AND  IN  FAVOR  OF  HIS 
LEGAL  REPRESENTATIVES  AFTER,  THE  BALANCE  OF  THE  APPROPRU. 
TIOX,  FROM  WHICH  SUCH  MILEAGE  WAS  PAYABLE,  HAD  BEEN  ''CAR- 
RIED  TO  THE  SURPLUS  FL^ND",  BUT  WHICH  STILL  REMAINS  UNPAID.- 
CLARKSON'S  CASE. 


1.  The  appropriations  for  *'Pay  of  the  Navy",  including  salaries  of  naval  officers,  in 

by  force  of  the  act  of  June  20,  1874  (18  Stat.,  110,  sec.  5),  continaous,  aad  beoee 
are  not  carried  to  the  surplus  fund. 

2.  The  appropriations  for  ''Pay,  Miscellaneous'',  including  mileage  of  naval  officen, 

are  not  coniinuouB^  but  annual, 

3.  Wlien  a  claim  for  mileage  owing  to  a  naval  officer  has  been  duly  allowed  bytlM 

proper  accounting  officers  within  two  years  after  the  fiscal  year  in  which  it 
was  due,  but  has  not  been  paid  after  the  balance  of  the  appropriation  applicabli 
thereto  has  been  lawfully  carried  to  the  surplus  fund,  it  cannot  thereafter  bi 
paid  by  force  of  the  act  of  March  3,  1875  (18  Stat.,  418,  sec.  5). 

4.  Such  claim  having  been  '^ brought  before''  the  accounting  officers  ''within  tp^ 

riod  of  five  years"  from  June  14, 1878,  may,  under  the  act  of  this  date(:{0  SULr 
130,  sec.  4),  be  reported  "to  the  Speaker  of  the  House  of  Representatives"  for 
the  consideration  of  Congress. 

5.  Section  10  of  the  act  of  August  31,  1852  (10  Stat.,  98,  90),  has  not  been  carried  inti 

the  Revised  Statutes.  But  it  is  ouly  declaratory  of  the  law  as  it  exists  without 
this  section. 

October  26,  188:^,  on  a  report  of  the  Fourth  Auditor,  the  Second 
Comptroller  certified  a  balance  of  $60.75  for  salary,  and  of  $139.17  for 
mileage,  due  during  the  fiscal  year  1881,  in  favor  of  Samuel  F.  Clark- 
son,  a  lieutenant  in  the  Navy,  to  be  paid  or  credited  to  his  accoant  bj 
the  paymaster  of  the  United  States  Steamer"Galena'',  to  which  vessel 
said  Olarkson  was  attached.  No  payment  was  then  made,  and  Clark- 
son  died  January  8,  1883.  July  13,  1883,  Courtenaye  N.  Olarkson, 
widow,  was  duly  appointed  administratrix  of  her  said  deceased  aod  in- 
testate husband,  filed  her  letters  of  administration  with  the  Fourth  Au- 
ditor, and  asked  for  payment.  The  salary,  $66.75,  was  accordingly  paid 
to  the  administratrix,  as  the  appropriation  for  ^'Pay  of  the  Navy ,**  in- 
cluding salaries  of  naval  officers,  was  continuous  (Act  May  3,  1880, 
21  Stat.,  82;  act  June  20, 1874, 18  Stat.,  110,  sec.  5).  The  appropriation 
for  ''Pay,  Miscellaneous"  for  the  fiscal  year  1881,  including  mileageof 
naval  officers,  has  been  '* carried  to  the  surplus  fund",  as  it  was  an  an- 
nual appropriation  (Act  June  20,  1S74,  18  Stat.,  110,  sec.  5).  July 
13,  188  5,  the  Fourth  Auditor,  by  report  5661,  adjusted  an  account  in 
favor  of  the  legal  representatives  of  Samuel  F.  Glarkson,  for  $l39.l71br 
mileage  due  during  the  fiscal  year  1881;  and  August  8,  1883,  the  Sea. 
ond  Comptroller  certified  a  balance  due  for  this  amount    August  1S| 
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the  Foarth  Aaditor  transmitted  the  report  and  certiftcato  to  the 

Comptroller,  and,  in  a  letter,  says: — 

bis  moile  of  settlement  is  in  acconlance  with  the  uniform  practice 
3  accounting  officers  since  the  passage  of  the  act  of  Juno  14,  1S78 
at,  130,  sec.  4);  and  I  classed  this  case  with  a  large  number  which 
r  go  to  Congress  for  authority  and  appropriation  to  pay,  and  have 
)nor  to  aftk  your  decision  as  to  the  correctness  of  this  action." 


SIGN  BY  William  Lawrenck,  Firnt  Comptroller. 

\  question  presented  requires  the  First  Comptroller  to  decide 
lether  the  present  claim  can  now  be  paid  by  force  of  the  act  of 
1  3,  1875  (18  Stat,  418,  sec.  5),  or  (*J)  is,  under  the  act  of  June  14, 
20  Stat.,  130,  sec.  4),  to  be  reporte<l  '^  to  the  Si>eaker  of  the  House 
presentatives"  for  the  consideration  of  Congress, 
this  claim  had  been  paid,  as  onlered  in  the  first  instance,  the 
aster  would  have  been  entitled  to  <Tedit  therefor  in  his  account, 
•  section  r>  of  the  act  of  Man^h  3,  1875  (18  Stat.,  418),  notwith- 
ing  the  appropriation  had  l>een  ^^  carried  to  the  surplus  fund." 
8  section  provides: 

hat  whenever  it  may  be  necessary  in  the  settlement  of  the  accounts 
^burning  officers  of  the  Government  for  expenditures  already  made 
rsuance  of  laic^  to*  use  ai)pro]>riations  carried  to  the  suiplus  fund 
•section  five  of  the  act  of  June  tw(Mitieth,  eighteen  hundred  and 
tyfour,  the  Secretary  of  the  Treasury  is  hereby  authorize<i  to 
the  necessary  entries  on  the  books  of  the  Department  to  effect 
settlements:  Provided,  That  such  entries  shall  not  involve  the 
iditure  of  any  moneys  from  tlie  Treasury.'' 

Hmits  the  authority  of  the  Secretary — "to  make  the  necessary 
»  on  the  books  of  the  [Treasury]  Department  to  effect  •  •  * 
ments" — to  those  cases  in  which  disbursing  officers  hare  made 
ditureg  in  purnnanve  of  law,  prior  to  the  time  when  the*  proper 
)priatiou  was  lawfully  *'carrie<l  to  the  sur[)lus  fund.''  There  may 
ses  of  this  character,  where  tlie  account  of  the  disbursing  officer 
i  received  at  the  Treasury  Department  until  the  appropriation  has 
** carried  to  the  8uq>lus  fund";  and  the  statute  was  designed  to 
these  cases.  As  such  eases  are  anomahms,  the  statute  is  not  to 
tended  by  construction  beyond  tlu^  fair  meaning  of  its  language 
Icastle,  Statutory  Law,  4S).  The  elaira  cannot  be  paid  under  the 
r  March  3, 1875  (18  Stit.,  418,  see.  5).  This  act  does  not  authorize 
payment  of  claims  by  disbursing  officers  from  appropriations 
iy  "carried  to  the  surplus  fund,"'  but  jjermits,  in  the  settlement 
^barsing  officers'  mrcounts,  the  "use''  of  "appropriations  carried 
e  surplus  fund"  "for  expcnditurcn  already  made  in  purHuance  of 
In  the  first  instance  the  expenditures  would  not  be  "made  in 
lance  of  law,*^  for,  as  section  10  of  the  act  of  August  31,  1852 
jaL,  99),  declares,  "it  shall  not  be  lawful,  for  any  cause  or  pretence 
goever,  to  transfer,  withdraw,  apply,  or  use  for  any  purpose  what- 
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ever,  auy  moneys  carried  as  aforesaid  to  the  surplus  fund  without 
further  and  specific  appropriations  by  law." 

The  above  section  has  not  been  carried  into  the  Eevised  Statutes; 
but  the  law  is  the  same,  whether  this  section  is  in  force  or  not.  It  is 
merely  declaratory  of  the  law;  it  makes  no  new  law.  The  Constitution 
provides,  that  "No  Money  shall  be  drawn  from  the  Treasury,  hut  in 
Consequence  of  Appropriations  made  by  Law''  (Art.  I,  sec  9,  par.  7). 

The  First  Comptroller  cannot,  under  this  or  any  statute,  countersign 
a  warrant  for  payment  of  this  claim.  Such  warrant  would  not  "be 
warranted  by  law"  (llev.  Stat.,  269). 

The  claim,  having  been  "brought  before"  the  accounting  officers 
"within  a  period  of  five  years"  from  June  14, 1878,  may,  under  the  aet 
of  this  date  (20  Stat.,  130,  sec.  4),  lawfully  be  reported  "to  the  Speaker 
of  the  House  of  Eepresentatives"  for  the  consideration  of  Congress. 

The  Fourth  Auditor  will  be  advised  accordingly. 

Treasury  Department, 

First  Comptroller's  Office,  August  20,  1883. 


IN  THE  MATTER  OF  THE  RIGHT  OF  AN  OFFICER  OF  THE  UNITED  STATHI 
TO  HOLD  AN  OFFICE  UNDER  THE  AUTHORITY  OF  A  STATE.— INCOM- 
PATIBILITY CASE. 


1.  No  express  provisiou  of  the  Constitution  of  the  United  States  or  of  any  act  of  Con- 

gress prohibits  the  appointmoDt  to  an  uflice  under  the  authority  of  a  State,  oft 
person  holding  a  National  office,  or  the  receipt  by  such  person  of  the  compentt- 
tiou  authorized  by  law,  for  the  services  of  each  of  the  offices. 

2.  The  Executive  order  of  Januarj'  17,  1873,  declares,  in  effect,  that  after  March  i» 

1873,  the  acceptance  by  a  National  officer  of  an  office  under  any  State  or  Teiri- 
tory  will,  in  certain  cases,  be  deemed  a  resignation  by  such  officer  of  his  appoint- 
ment in  the  service  of  the  United  States. 

3.  Such  acceptance  does  not,  ipso  factOj  divest  the  National  officer  of  the  title  to  hit 

office  under  the  United  States,  hut  subjects  srfch  officer  to  removal  in  the  diacie- 
tiou  of  the  proper  authority. 

4.  Each  State  can  prescribe  the  qualifications  of  its  own  officers,  bnt  not  tlioae  of 

National  officers.  Congress  can  prescribe  the  qualifications  generally  of  NatiooAl 
officers,  but  not  of  State  officers. 

5.  There  may  be  such  incompatibility  between  two  offices  held  under  the  anthori^ 

of  the  United  States,  that,  ujion  common-law  principles,  the  acc^'ptaDce  of  tkt 
one  by  an  incumbent  of  the  other  will  be  deemed  a  vacation,  ipso  /acto,  of  thi 
office  first  accepted. 

6.  On  principles  of  constitutional  law,  inherent  in  the  structure  of  the  dnal  system  cl 

National  and  State  governments  in  the  United  States,  and  without  any  expreM 
jirovision  on  the  sJibjoct,  there  may  be  incompatibility  between  National  »ai 
State  offices. 

7.  The  Executive  order  of  January  17,  1873,  and  the  explanation  thereof  of  JtaOMtf 

28,  1873,  presented  in  extenso. 

Aagust  14, 1883,  there  was  submitted  to  the  First  Comptroller  for  ii 
expression  of  his  views  thereon,  two  questions,  which  are  stated  in  tk6 
following  opinion : 
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Opinion  by  William  Laavrence,  First  Comptroller, 

The  first  qaestion  presoiitod  is  as  follows: 

** Whether  an  ap]K>iiitee  of  the  Seeivtary  of  the  Ti-easiiry  in  the  serv- 
ieeof  the  Uiiite<l  States  Coast  Survey,  dniwiii^  his  salary  and  doing 
his  work,  part  of  the  time  for  the  Tnited  States,  eau  Im^  api»ointed  as 
tt officer  of  a  State,  and  draw  a  salary  from  and  do  work  for  both  the 
United  States  and  the  State  at  such  times  as  his  Jnd;;ment  dictates 
ami  his  orders  will  permit  f" 

There  is  no  provision  of  the  I'onstitution  of  the  Tiiited  States,  or  of 
any  act  of  Congress,  which  in  terms  prohibits  either  the  a[)i>ointment 
mentioned  in  this  question,  or  i>erfornninee  of  sorvi(*es,  or  ])aynient  of 
the  compensation  pn'serilnHl  by  iiuthorit}'  of  Congress  or  of  the  State 
for  the  i>erson  holding  the  two  appointments.  The  President's  Execu- 
tive order  of  January  17,  187.'^,  declares,  in  eftect,  that  after  March  4, 
1S73,  if  any  iterson  (with  exceptions  named),  holding  any  civil  oftice 
mider  the  authority  of  the  I  ■  nited  States,  shall  accept  any  office  under 
any  State  or  Territorial  government,  &c.,  it  will  Ih'  treated  as  a  resigna- 
tion by  such  ^National  otlicer  of  his  commission  or  appointment  in  the 
aenrice  of  the  United  States.  Such  acceptance  of  an  oillce  under  State 
anthority  does  not,  ip9ofacto^  divest  the  title  to  the  National  oflUu*,  but 
mbjects  the  National  ofKcer  to  removal  in  the  discretion  of  the  iiower 
having  authority  to  remove 

Eai^h  State  can  b^-  law  prescriln^  the  qualiHcations  of  its  otlicers,  and, 
of  «)urse,  make  the  holding  of  a  National  oflicc  a  ilisqualitication  from 
holding  a  Suite  oflice.  A  State  cannot  prescribe  any  qualification  of  a 
STatioDal  officer.  Such  qualifications  can  bo  pn'scHlHMl  only  by  the 
National  Constitution,  by  act  of  Congi^ess,  or,  ]>erhaps,  in  some  casc»s  of 
mcompatibility  of  of!ice,  by  the  common  law.  (McCrary,  Law  of  EU»c- 
Bona,  §  2'J6;  Baniy  r.  McCrecry,  Clark  and  Hall,  Contested  Election 
Caws,  l(i9;  Tumey  r.  Marshall,  I  Hartlett,  Contested  Election  Cases, 
167:  Fouke  r.  Trumbull,  ///.,  Hh;  Trumbuirs  case,  ///.,« 19.)  On  the 
nme  principle,  Congnvss  cannot  prescribe  the  qualifications  of  State 
officers. 

There  are  cases  in  which  a  ]»erson  hohling  an  oflice  vatrates  it  by 
aeeepting  an  incompatible  oflict*.  This  must  l)e  generally,  if  not  always, 
10.  Incompatibilit}'  may  exist  by  the  Constitution,  by  statute,  and  at 
Mmmon  law.  Thus  the  (Constitution  (Art.  I,  sec.  0),  provides  that, 
''no  person  holding  any  oflice  under  the  Cnited  States  shall  l)e  a  Mem- 
ber of  either  House  during  his  continuaiK'e  in  oflice''  (Case  of  Van 
Sess,  Clark  and  Hall,  Contested  Election  Cases,  12L>;  Cases  of  Haker, 
ttd  Yell,  1  Bartlett,  Contested  Election  Cases,  !>:>;  Hyington  r.  Van- 
fcver,  /d.,  3?>5;  Stanton  r.  Lane,  /^/.,  <».'<7;  McCrary,  Law  of  EkH'tions, 
ii238,  241,  242.) 

8o,  on  principles  of  constitutional  law,  inhenMit  in  the  structure  of 
'Qrdaal  system  of  National  and  State  governments,  witlnmt  any  express 
vovisioH  on  the  subject,  there  may  be  incompatibility  lM>t  ween  National 
^  State  offices.    The  same  i)erson,  evidently,  could  not  hold  a  National 
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office  and  a  State  office,  when  the  duties  of  the  one  might  conflict  with 
those  of  the  other.  Thns,  a  marshal  of  the  United  States,  evidently, 
could  not  be  a  sheriff  under  the  authority  of  a  State  in  which  he  would 
be,  as'slieriflf,  required  by  the  law  of  the  State  to  arrest  or  hold  persons 
against  the  authority  of  a  marshal,  or  to  seize  on  execution  pro|)erty  in 
the  custody  of  a  marshal  (Ableman  v.  Booth,  and  U.  8.  v.  Booth,  21 
How.,  50G;^  Kohl  et  al  v.  United  States,  91  U.  S.,  372;  Claflin  r.  Honse- 
man,  93  W.,  130).  There  may  be  commonlaw  incompatibility  between 
offices  held  under  either  a  State  or  the  National  Goveniment  (Bendert 
case,  1  Lawrence,  Compt.  Dec,  2d  ed.,  402;  McCrary,  Law  of  Elections, 
242;  Page  v.  Hardin,  8  B.  Mon.,  Ky.,  6(>7).  The  acceptance  of  an  in- 
compatible office,  ipso  facto,  vacates  the  former  one  (Id.). 

What  will  constitute  incompatibility  has  been  discussed  in  some  o( 
the  cases  already  cited.  On  principle  it  would  seem,  that  a  State  office 
may  be  incompatible  with  a  National  office,  and  vice  versa.  If  it  be  the 
duty  of  an  officer  of  the  United  States  to  make  a  survey  of  the  coast 
under  the  direction  of  a  superior,  and  to  report  in  a  prescribed  naode 
his  conclusions,  which  are  to  be  published  only  by  other  authority,  and 
he  should  accept  office  under  a  State  requiring  the  same  duties  for  it  to 
be  made  public  in  his  discretion,  there  would  seem  to  be  incompatibility* 
There  may  be  incompatibility  in  much  less  extreme  cases.  The  first 
question  submitted  for  answer  gives  no  facts  from  which  a  legal  con- 
clusion on  this  subject  can  be  reached. 

The  Constitution  prohibits  a  National  officer  from  accepting  a  foreign 
office  without  the  consent  of  Congress  (Art.  I,  sec.  9;  2  Story,  Const, 
1352;  GOp.  Att.-Gen.,  409;  Federalist,  No.  84;  Pajschal,  An.  Con8t.,3d 
ed.,  152). 

The  second  inquiry  presented  is: 

"  Wliether  a  Member  of  Congress,  drawing  his  salary  as  such,  can 
hold  a  State  office  to  which  some  emolument  is  given — i.  e.,  paying  his 
expenses  while  doing  his  duties  as  such  State  officer?'^ 

The  Constitution  of  the  United  States  does  not,  in  terms,  prohibits 
Member  of  Congress  from  holding  a  State  office.  It  might,  but  it  does 
not,  declare,  that  a  State  officer  shall  not  be  a  Member  of  Congress. 
Congress  cannot  prescribe  the  qualifications  of  State  officers.  A  State 
may  by  law  provide  that  a  Member  of  Congress  shall  not  hold  or  receive 
the  i)ay  of  a  State  office.  Whether  any  such  statute  exists  in  any  SUiit, 
can  be  ascertained  by  an  examination  of  the  State  statutes.* 

On  i)rinci])le  it  seems  clear  that,  there  maybe  such  incompatibility 
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The  following  are  ai)|)eu(le(l  lor  infoniiatioii: 

JU'   TIIK   PrKSIDKNT  of  the    rNITEl)   STATES. 
KXKCITIVE   OKDKK. 

Whereas  it  liaH  heeu  brought  to  (he  notice  of  the  President  of  the  UDited  State* tW 
many  ])ersonH  hohlin^  eivil  ottiee  hy  ap)>ointincnt  from  him,  or  otherwise,  underts* 
Con»titntion  and  laws  of  the  United  States,  wliile  holding  such  Fetieral  po**5? 
accept  offices  under  the  authority  of  the  States  and  Territories  in  which  they  tr^ 
or  of  municii)al  corporations,  under  the  charters  and  ordiimncos  of  nnch  corporatioB^ 
tlierehy  assuming  the  duties  of  the  State,  Territorial,  or  moDicipal  office  at  thc8»»* 
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between  State  and  National  offices  that  one  person  cannot  hold  both. 
C]eiirly,a  Representative  in  Congress  conid  not  be  a  Member  of  a  State 
legislature,  required  to  sit  at  the  same  time  that  Congress  is  n*qnired 
:obein  session.  A  State  hiw  mi^ht  require  a  State  ollicer  to  ]M'rforni 
iuties  so  manifestly  in  conflict  with  the  duties  of  a  member  of  (7on;;ress, 
18  to  produce  the  incompatibility  rcfcrretl  to.  Couhl  a  State  ollicer,  re- 
jairtd  by  a  State  law  to  iirosecute  claims  at^^ainst  the  ITniteil  Stat€»s, 
iitlier  for  a  State  or  for  individual  citizens  thereof,  and  who  receives  a 
alary  for  such  service  from  the  State,  ov  W^i^s  from  claimants.  ])rescribed 
»y  State  law  or  by  a^reenuMit,  be  a  Meml>er  of  (/onjrress  f     It  wimld 

imc  that  they  an*  cliarj^eil  with  (Im*  iluiics  ut  the  civil  otliro  h«'lil  iiikIit  Ffdorul 
iithority ; 

And  whert»a8  it  is  Im^IIi'vimI  that,  with  f«'W  i\<T|itioiis,  thf  hnhlin;;  <»!'  twn  such  otlircH 
ijthf  fsaijic  |N>rNi»ii  is  iiK'onipiitihh'  with  a  (liir  ainl  taithl'ul  (lisi-harp-  of  the  (hiticM  cif 
ither  tirticif ;  that  it  fr4'(|ii<'iitly  ^Ivcn  ri^*  to  ^rrat  iiii-niiv<'iii«>iiir,  and  nft4'ii  r4'MtiltH  in 
ietriiueiit  to  the  puhlic  hMTvici*:  and,  iiioriov«T,  is  not  in  harmony  witli  th«^  jriMiins  of 
beGnveniinent; 

In  view  of  thi*  prvniiscH,  therfforc.  thi>  Pn>sidi-nt  ha**  d«'<Mn«'d  it  proper  thns  and 
lereby  to  givt*  pnhli*;  noti<v  that,  from  and  aft«-r  th«'  Ith  day  oi"  Marrh,  A.  1).  IKTIJ 
except  as  hen* in  MpiTJIitMl),  persons  lioldin*;  any  Fcdt-ral  civil  othcc  l»y  a]ipointnn'nt 
iDdcr  th«'  Constitution  ami  laws  of  the  Tnitcd  States  will  L>e  expected,  whih'  holding 
och  office,  not  to  accept  or  hold  any  olhce  under  any  State  or  Tenitorial  ;;overnnient, 
ffnodtrr  th«*  charter  or  ordinances  of  any  municipal  corporation:  and  tiirther,  that 
Jwsj-ceptauoc  or  continued  luddin^of  any  such  State.  Tefritoiial,  or  ninnicipal  otlice. 
rbether  elective  or  hy  ap)>ointnient,  hy  any  person  IioliIin<;  civil  otlic**.  as  afore**ai(l. 
inder  the  <«(»ViTnnient  of  the  I'nited  States,  other  tliati  judicial  olht'es  under  the  Con- 
ititution  of  tlie  I'nited  States,  will  he  d«'4'mcd  a  vacation  of  the  Federal  othc4'  held  hy 
<nch  p«Tson,  and  will  Im*  taken  to  he,  and  V\ill  he  treated  as.  a  rfoiirnation  hy  su4'h 
Ptftl^ntl  otfict  r  of  Ills  commi^siiMi  or  appidntnii'ni  In  tin*  si'ivice  <if  the  I'nit4-d  States. 

The  otTices  of  justices  of  the  ]»eace,  4if  notaries  pnldic.  and  of  commisNioncrs  to  take 
ih«  acknowledgment  of  deeds,  of  hail,  or  to  administer  oaths,  shall  not  he  <leenuMl 
rilhin  the  purvi<'W  of  this  ord4>r,  ami  ar<r  e\cept«'d  from  it>  o]M'ration,  and  uuiy  1m' 
icM  liy  F4'deral  otiicers. 

The  appointment  of  (h-puty  nuirshal  id*  tlie  I'nited  Stat4*s  may  hr  i-oulVrri'd  umui 
ibfrifl's  4ir  ileputy  sheritfs.  Ami  deputy  pjiNtmasirrs.  tin*  emolunu'i.ts  of  \^hoM' <itiico 
lo  not  exceed  hix  hnnilnrd  <lo]lars  per  annum,  art-  also  4'\cepteil  from  the  operatiiuis 
)f  this  order,  and  nuiy  accept  and  hold  aopointmetits  under  State.  Territorial,  or 
iiQD'i-i[ial  authority,  provide<l  th4>  sanii*  he  tound  not  to  in(4>rfere  with  the  dis4'harji;<* 
)f  tht-ir  duti<*s  as  postuiasters.  Heails  of  Mepartments  and  other  oiliccrs  of  the  <iov- 
nuiiieiit  who  have  the  appointment  of  suhordinate  otiicers  are  re(|uired  to  taki*  uotic4' 
"d  this  onler.  and  to  see  to  th<*  enforremeut  of  it^  provisituis  ami  t4'rms  within  the 
iphiTe  of  their  respi'ctive  Departments  or  oilices.  :ind  as  ndates  t4»  the  s4'veral  imtsouk 
Miii^  app4finlments  uud4>r  them,  r4vs]M'<-tively. 

By  ui<hT  4»f  tile  President. 

HAMII/n»N   FISH, 

» i7V  tar;/  of  ^tntt. 

Washington.  January  17,  \r^X 

l)r.rAi:iMr.Nr  or  Stait. 

In«iniries  ha\iii;;  beiMi  mad(>  from  various  (|nartcrs  a^^  tt»  tl-c  application  <d*  the 
Executive  ortit'r.  issued  on  the  ITth  .lanuarx .  relating  lo  the  holdin;:  of  State  4»i- 
i^nnioipiil  iittiees  hy  ]»ersons  holding  civil  ottict-s  under  the  I'^'deral  (ioverument.  tin* 
l*rfiiiili'iit  directs  the  ft»ll»»wju;i;  reply  to  he  m.-ide  : 

It  has  iN'en  asked  wlu'ther  Mie  order  iimhiliit-^  a  I'eilernl  ollicer  Inun  holding  als(» 
A^onice  of  an  ahh*rnnin  or  (d'  a  common  connril  i  an  in  a  city,  or  id  a  Town  coum'il- 
^n  of  n  town  or  villaj:*'.  «ir  of  appointments  umler  city,  town.  4»r  \  illa;ie  K^vi'm- 
'(^nts.  ]{v  some  it  has  heen  suvrue^ted  that  there  mav  hi>  <listinction  nunle  in 
^>^  tlie  oliiee  h«»  with,  or  witlnnit.  salary  or  couipensHtion.  Tlu'  4"it\  lU'  town  oHici's 
^the  description  refern*il  to,  hy  whati'vir  name's  they  may  he  locally  km»wn. 
^JM^tber  held  >>y  «'1ection  or  hy  appointment,  and  whether  with  or  without  salary  4)r 
*Dip#'-iis:»lion,  are  of  the  class  w  hii-h  the  Kxnutive  ord«'r  intemls  not  lolM*h«ddhy 
iraoDfi  boldini;  Federal  ot1i4'es. 

it  hnft  Yieeii  nMkod  whether  the  ord«'r  prohihils  Federal  idli4-4'i-s  from  hohlin;;  positions 
ibuuiUa  iti'  educutifui,  stdiool  comuiittees. puhlic  lihraries.  r«di}ri4)Us  or  eh'4'mosyuary 
Ititutious  iiicor}»oratod  orestahlished  orsnstained  hy  State  or  municipal  authority. 
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seem  not.  (See  Kev.  Stat,  1782.)  So,  it  would  seem,  there  may  be 
BOine  cases,  at  least,  where  the  duty  required  of  a  State  officer  would  be 
utterly  inconsistent  with  the  duty  of  a  Member  of  Congress— cases  in 
which  the  same  person  could  not  take  the  oath  faithfully  to  perform  at 
the  same  time  the  duties  of  each  office. 

Questions  of  such  incompatibility,  it  is  evident,  must  generally  be 
decided  upon  the  facts  of  each  case,  and  the  laws  prescribing  the  duties 
of  officers. 

The  questions  submitted  for  an  opinion  are  answered  accordiugly. 

Treasury  Department, 

First  Comptroller's  Office,  Augmt  25,  1883. 


PositiouB  and  service  on  snch  boards  or  committees,  and  profesiiorahips  in  colIej^M, 
are  not  re^^arded  as  '^  offices"  within  the  contemplation  of  the  Executive  order,  bat 
as  employments  or  service  in  which  all  good  citizens  may  be  engaged  withooft 
incompatibility,  and  in  many  cases  without  necessary  interference  with  aoy  positiM 
which  tlu?y  may  hold  under  the  Federal  Government.  Officers  of  the  Federal  Got- 
ernnient  may,  therefore,  engaf^e  in  such  service,  provided  the  attention  required  by 
such  employment  does  not  interfere  with  the  regular  and  efficient  discharge  of  the 
duties  of  their  office  under  the  Federal  Government.  The  head  of  the  Departmfnt, 
under  whom  the  Federal  office  is  held  will,  in  all  cases,  be  the  sole  judge  whether  or 
not  the  employment  does  thus  interfere. 

The  question  has  also  been  asked  with  regard  to  officers  of  the  State  militia.  Cob- 
^ress  having  exercised  the  power  conferred  by  the  Constitution  to  provide  for  oxfjU^ 
izing  the  militia,  which  is  liable  to  be  called  forth  to  be  employed  in  the  service  of 
the  United  States,  and  is  thus,  in  some  sense,  under  the  control  of  the  General  Got- 
ernment,  and  is  moreover  of  the  greatest  value  to  the  public,  the  Executive  order  of 
17th  January  is  not  considered  as  prohibiting  Federal  officers  from  being  oflScen  of 
the  militia  in  the  States  and  Territories. 

It  has  been  asked  whether  the  order  prohibits  persons  holding  office  under  tbi 
Federal  Government  being  members  of  locaL  or  municipal  fire  oepartments;  abo^ 
whether  it  applies  to  mechanics  employed  by  the  day  in  the  armories,  arsenals,  ud 
navy-yards,  »fcc.,  of  the  United  States*  Unpaid  service  in  local  or  muuicip^l  fiw 
departments  is  not  regarded  iis  an  office  within  the  intent  of  the  Executive  order, 
and  may  be  performed  by  Federal  officers,  provided  it  does  not  interfere  with  tbe 
regular  and  efficient  di»char;ie  of  the  duties  of  the  Federal  office,  of  which  the  held 
of  the  Department  under  which  the  office  is  held  will,  in  each  case,  be  the  jud^ce. 
Em))loyment  by  the  day  as  mechanics  or  laborers  in  the  armories,  arsenals,  narf- 
yards,  &C'.,  does  not  constitute  an  office  of  any  kind,  and  those  thus  employed  are  not 
within  the  contemplation  of  the  Executive  order.  Master- work  men  and  others  who 
hold  ap])ointmentH  from  the  (Toyernment,  or  from  any  Department,  whether  for  • 
fixed  time  or  at  the  pleasure  of  the  appointing  power,  are  embraced  within  the  openk- 
tion  of  the  order. 

By  order  <d*  the  President. 

HAMILTON  FISH, 

Secretartf  of  State. 

[Neither  of  tiie  foregoing  orders  has  been  rescinded.] 

Executive  Mansion, 

JTashingtonf  June  2^  lOT* 

Sik:  I  desire  to  call  your  attention  to  the  following  paragraph  in  a  letter  addrewed 
by  me  to  the  Secretary  of  the  Treasury,  on  the  conduct  to  be  observed  by  officers  of 
the  (Tcneral  (iovernnjent  in  relation  to  th*^  elections: 

**No  officer  .should  bo  reciuired  or  permitted  to  take  part  in  the  maiiagemeDt  of 
jwlitical  organizations,  cancust^s,  conventions,  or  election  campaigns.  Their  right lo 
vote  and  to  express  their  views  on  public  questions,  either  orally  or  thn>ugh  tbe  prrtB? 
is  not  denied,  provided  it  does  not  interfere  with  the  discharge  of  their  official  duties. 
No  assessment  for  political  ]nirposes,  on  otHcers  or  subordinates,  should  In*  allovwL 

This  rule  is  applicable  to  every  Department  of  the  civil  service.     It  should  be  uoder- 
stood  by  every  oflicer  of  the  General  Government  that  he  is  expected  to  conform  hil   . 
conduct  to  its  requirements.  j 

Very  respectful  Iv,  ] 

K.  B.  HAYES.     1 

To  the . 

[No  evidence  has  been  found  that  the  foregoing  has  been  formally  modiOed.] 
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[E  MATTER  OF  THE  RIGHT  OF  A  CHIEF  SUPERVISOR  OF  ELECTIONS 
COMPENSATION  FOR  COPIES  RETAINED  IN  HIS  OFFICE,  AND  FOB 
L8  TO  CERTIFICATES  OF  SUCH  COPIES,  OF  THE  EVIDENCE,  ETC., 
ICH,  BY  SECTION  2ft«)  OF  THE  REVISED  STATUTES,  HE  18  REQUIRED 
MAKE  AND  TO  FILE  WITH  THE  CLERK  OF  THE  HOUSE  OF  REPRE- 
TATIVES.— COPY  CASE. 


tion  2031  of  the  Revised  Statnten  spficitioH  cvorj'  Hervice  of  rhief  Hiiperviaoni  of 
lections  as  such,  for  which  coiii])eiisation  is  ])aid  by  the  Unit<Ml  States. 
>  powers  of  chief  supervisorH  art;  conferred,  and  their  duties  preHcril>e4l  by  sec- 
ions  :{020  and  202B  of  the  Revised  Statutes. 

provision  is  made  for  ]»aynient  of  coinpeiiHation  to  any  chief  Hupervisor,  for 
opies  to  be  retained  in  kia  office  of  ''the  evidence  by  him  taken;  •  •  •  iufor- 
lation  by  him  obtained,  and  *  •  *  reports  to  him  made,**  in  pursuance  of 
Ktion2020  of  the  Revised  Statutes,  nor  is  any  Much  suiiervisor  reqiiinxl  to  make, 
or  his  own  use,  or  to  keep  in  his  office,  any  such  cttpicN. 

shief  supervisor  is  only  a  custcNlian  of  such  ''evidence/*  ''information,"  and 
'reports,"  until  transmitted  by  him  to  the  "Clerk  of  the  House  of  ReprcsentA- 
ives,"  after  which  transmission  this  latter  officer  ))ocomes  the  i»ermanent  custo- 
liao  thereof,  as  well  as  of  every  ^'Htutement,  record,  return,  or  examination" 
Atborized  to  be  filed  with  such  clerk. 

'Juef  so|>ervisor,  while  having  the  lawful,  thouj;!!  temporary*,  cuNto<ly  of  such 
ecoids,  has  a  common-law  authority,  to  certify  co])ies  thereof,  when  required, 
or  any  lawful  purpose,  by  any  public  officer  or  private  ]H*rHon  interested  therein, 
iion  2031  of  the  Revised  Statutes  rero^nizes  this  common-law  authority  by  pre- 
cribing  the  comi>ensation  to  be  paid  8ueh  chief  HU]>erviMor,  "  for  any  copy  **  •  ■  • 
i  ''any  report,  statement,  reeord,  return.  "#  •  '  examination  '  *  *  or 
f  any  paper  on  file"  in  his  office. 

lamach  as  a  chief  su|>erviHor  is  not  authorized  by  law  to  make  copies  of  records 
obe  retained  in  his  office,  he  cannot  be  paid  for  making  such  copies,  nor  for 
ertifying  the  same,  nor  for  affixing  his  seal  to  such  certificates. 

W.  Trimble,  chief  supervisor  of  elections  for  the  southern  distriot 
labama,  in  his  account  for  services  in  conne<^tion  with  the  election 
)veinber  7,  1882,  charges  the  United  States  as  follows: 

aaging  and  transmitting  to  Congrens  [(Merk  of  the  House  of  Represen- 
itives]  evidence  taken,  information  obtained,  and  reports  made  under 

Krtion  2020,  Revised  St^itutes,  522  folios,  at  lo  cents . $7tf  :M) 

ained  copies  for  reference  of  the  same  in  chief  suiM^rvisor's  office,  522 

ilios.  at  15  cents 7ri  30 

tified  copies  of  162  papers  on  tile,  to  retain  in  chief  supervisor's  office. 
16  original  being  transmitted  to  th«'  ('lerk  of  the  House  of  Representa- 

ves,  under  section  2020,  Revised  Statutes,  4H)  folios,  at  15  cents 72  iH) 

handred  and  sixty-two  seals  to  certitirates,  at  20  cents 32  40 

Bring  and  indexing  records  of  office,  530  folios,  at  15  cents HO  40 

imoant 342  30 

!  Revised  Statutes  contain  the  following  sections: 

'.  2018.  To  the  end  that  each  candidate  for  the  office  of  Kepre- 

ive  or  Delegate  in  Congress  may  obtain  the  benettt  of  every  vote 

n  cast,  the  supervisors  of  election  are,  and  each  of  them  is,  re- 

to  personally  scrutinize,  count,  and  canvass  each  ballot  in  their 
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election  district  or  voting^  precinct  cast,  whatever  may  be  the  indorse 
ment  on  tlie  ballot,  or  in  whatever  box  it  may  have  been  placeii  orh 
fonnd ;  to  make  and  forward  to  the  oflficer  who,  in  accordauce  with  th( 
provisions  of  section  two  thousand  and  twenty-five,  has  been  desi^natec 
as  the  chief  supervisor  of  the' judicial  district  in  which  the  city  or  towi 
wherein  they  m<ay  serve,  acts,  such  certificates  and  returns  of  all  sad 
ballots  as  such  officer  may  direct  and  require,  and  to  attach  to  the  reg 
istry-list,  and  any  and  all  copies  thereof  and  to  any  certificate,  state 
ment,  or  return,  whether  the  same,  or  any  part  or  portion  thereof,  h 
required  by  any  law  of  the  United  States,  or  of  any  State,  territorial,  0 
municipal  law,  any  statement  touching  the  truth  or  accuracy  of  tb 
registry,  or  the  truth  or  fairness  of  the  election  and  canvass,  which  tbi 
supervisors  of  the  election,  or  either  of  them,  may  desire  to  make  a 
attach,  or  which  should  properly  and  honestly  be  made  or  attached,  ii 
order  that  the  facts  may  become  known. 

Sec.  2020.  When  in  any  election  district  or  voting  precinct  in  aq] 
city  or  town,  for  which  there  have  been  appointed  sui>ervisors  of  etefl 
tion  for  any  election  at  which  a  Kepresentative  or  Delegate  in  Gongrei 
is  voted  for,  the  supervisors  of  election  are  not  allowed  to  exercise  ani 
discharjo^e,  fully  and  freely,  and  without  bribery,  solicitation,  interfai 
ence,  hinderance,  molestation,  violence,  or  threats  thereof,  on  the  part  0 
any  person,  all  the  duties,  obligations,  and  powers  conferred  upon  thei 
by  law,  the  supervisors  of  election  shall  make  prompt  report,  under  oafl 
within  ten  days  after  the  day  of  election  to  the  officer  who,  in  aeoori 
ance  with  the  provisions  of  section  two  thousand  and  twenty-five,  ha 
been  designated  as  the  chief  supervisor  of  the  judicial  district  in  whid 
the  city  or  town  wherein  they  served,  acts,  of  the  manner  and  mean 
by  which  they  were  not  so  allowed  to  fully  and  freely  exercise  and  da 
charge  the  duties  and  obligations  required  and  imposed  herein.  Aw 
ui)on  receiving  any  such  report,  the  chief  aupervisor^  acting  both  in  sad 
capacity  and  officially  as  a  commissioner  of  the  circuit  court  [1],  shal 
forthwith  examine  into  all  the  facts;  and  he  shall  have  power  to  sab 
pcena  and  compel  the  attendance  before  him  of  any  witness,  and  to  ad 
minister  oaths  and  take  testimony  in  respect  to  the  charges  made;  [3 
and,  prior  to  the  assembling  of  the  Congress  for  which  any  such  Repit 
sentative  or  Delegate  was  vr»ted  for,  he  shall  file  with  the  Clerk  oftk 
House  of  RepresentativeH  all  the  evidence  by  him  tnkeUj  all  information  i; 
hini  obtained^  and  all  reports  to  him  made. 

(See  llev.  Stat,  sees.  2011,  2012,  2016,  2017,  2019,  2021,  2022,2028 

2021),  3G80,  5521,  5522;  Allen's  case,  2  Lawrence,  Compt.  Dec.,  2d  ed 

217.) 

Sec.  2025.  The  circuit  courts  of  the  United  States  for  each  judicil 
circuit  shall  name  and  appoint,  on  or  before  the  first  day  of  May,  in  til 
year  eighteen  hundred  and  seventy-one,  and  thereafter  a«  vacancies  ma£ 
from  any  cause  arise,  from  among  the  circuit  court  commissioners  fo 
each  judicial  district  in  each  judicial  circuit,  one  of  such  officers,  wh 
shall  be  known  for  the  duties  required  of  him  under  this  Title  as  tbi 
chief  supervisor  of  elections  of  the  judicial  district  for  which  he  iai 
commissioner,  and  shall,  so  long  as  faithful  and  capable,  disi*harge  th 
duties  in  this  Title  imposed. 

Skp.  2020.  The  chief  supervisor  shall  [1]  i)repare  and  funiish  al 
necessary  books,  forms,  blanks,  and  instructions  for  the  use  and  direc 
tir)n  of  the  supervisors  of  election  in  the  several  citie-s  and  towns  ii 
their  resi)ective  districts;  [2J  he,  shall  receive  the  applicutious  ofil 
parties  for  appointment  to  such  x>ositions;  [3]   upon  the  openingi  a 
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Qtemplated  in  section  two  thou^^aiul  <in(l  twelve,  of  the  eircuit  court 
'the Judicial  circuit  in  which  the  connuissionrr  so  (lesi<riiate(l  actM, 
shall  present  such  applications  to  the  jud^e  thereof,  and  furnish 
brmatiou  to  hiui  in  respi*ct  to  the  appointnuMit  by  the  eourt  of  such 
[lervisors  of  election;  [4]  he  shall  re<]uireof  the  supervisors  of  elec- 
o,wheu  necessary,  lists  of  the  i)ersons  who  may  iv^ister  and  vote, 
either,  in  their  re^iHHJtive  election  districts  or  voting  prerinets, 
i  cause  the  names  of  those  upon' any  sudi  list  whose  ri^ht  to 
fister  or  vote  is  honestly  doubted  to  l»e  ventie<l  by  proper  inquiry 
1  examination  at  the  respective  places  by  them  assigned  as  their 
iidences;  [5]  and  he  shall  receive,  preserve,  and  tile  all  oaths  of 
ice  of  supervisors  of  election,  and  of  all  special  de]uity  marshals 
pointed  under  the  provisions  of  this  Title,  and  all  certificates,  returns, 
x>rts,  and  records  of  every  kind  and  nature  contemplated  or  made 
misite  by  the  provisions  iikreof,  save  where  otherwise  herein 
ecially  directed.    (See  sec.  <»27.) 

3ec.  2027.  AH  UnitiMl  States  marshals  and  commissioners  who  in 
y  judicial  district  perform  any  duties  under  the  ])recedin^  pn>vision8 
atiog  to,  concerning,  or  a  fleeting  the  electi<m  of  lii^presiMitatives  or 
(legates  in  the  Congress  of  the  United  States,  from  time  to  time,  and, 
th  all  due  diligence,  shall  forwani  to  the  chief  supervisor  in  and  for 
eir  jadicial  distnct,  all  complaints,  examinations,  and  re<;ords  pertain- 
; thereto,  and  all  oaths  of  oilice  by  them  administered  to  any  super- 
Mof  election  or  special  deputy  marshal,  in  order  that  the  same  may 
properly  preserved  and  filed. 
[See  Rev.  Stat.,  sec.  1014.) 

Sec.  2031.  There  shall  l)e  allowed  and  paid  to  t\\o  chi*f  supervisor^  for 
I  services  as  such  officer,  the  following  (*ompensation,  apart  from  and 
excess  of  all  fees  allowed  by  law  for  the  performance  of  any  duty  as 
eait  court  commissioner:  [1]  For  tiling  and  caring  for  every  return, 
[lort,  record,  document,  or  other  paper  required  to  he  filed  by  him 
der  any  of  thei>receding  provisions,  ten  cents;  [2]  for  allixing  a  seal 
any  paper,  reconl,  report,  or  instrument,  twenty  <'ents  ;  [3J  for  enter- 
l  and  indexing  the  records  of  his  ofiice,  tifteen  (HMits  ])er  folio;  and 
for  arranging  and  transmitting  to  Congress^  as  provided  for  in  section 
0  thovsand  and  twenty^  any  report,,  statement,,  i-ecord,  return^  or  eurami- 
twnjfor  each  folio,,  fifteen  cents;  an<l  [.">]  for  any  (•oj)y  thereof,  or  of 
y  paper  on  file,  a  like  sum.  And  there  shall  be  allowed  and  jKiid  to 
A  supervisor  of  election,  and  each  special  deputy  marshal  who  is 
pointed  and  jH'srforms  his  duty  under  th<^  j)re(!eding  provisions,  com- 
Dsation  at  the  rate  of  five  dollars  per  <liiy  for  each  day  he  is  actually 
duty,  not  exceeding  ten  days  :  but  no  (compensation  shall  be  allowed, 
anj'  case,  to  supervisors  of  election,  except  to  those  appointed  in 
les  or  towns  of  twenty  thousand  or  more  inhabitants.  And  the  fees 
the  chief  supervisors  shall  be  paid  at  the  Treasury  of  the  United 
ates,  such  ac<;ounts  to  be  made  out,  verified,  examined,  and  certified 
in  the  case  of  accounts  of  commissioners,  save  that  the  examinatitm 
certificate  required  may  be  made  by  either  the  circuit  or  district 

C.  C.  Lancaster  J  for  the  claimant,  submitted  a  brief,  in  which  he  says: 

"As  to  the  second  charge, '  retaini*d  copies  for  reference':  se<!tion  2031 
the  Revised  Statute's  authorizes  c(»nipcnsation  Mbr  arranging  and 
aismitting  to  Congress'  certain  papers,  'and  for  any  coi)y  then'of, 
of  any  paper  on  file.'    This  requires  the  chief  supervisor  to  make 
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^copies'  for  his  own  protection,  and  to  complete  the  records  o 
office.  The  provision  as  to  copies  is  without  meaning  nnless  so 
strued.  Congress  did  not  intend  the  supervisor  to  part  with  the  < 
nal  records  of  his  office  without  retaining  copies. 

The  same  reasoning  is  applicable  to  the  third  charge  for  *  copi 
papers  on  tile.' " 


Decision  by  William  Lawrence,  First  Comptroller, 

The  first  charge  of  $78.30  made  by  the  chief  supervisor  is  authoi 
by  sections  2020  and  2031  of  the  Revised  Statutes.    The  seeond^ 
and  fourth  charges  are  made  without  any  authority  of  law. 

Section  2031  makes  all  the  provision  which  is  made  for  the  con 
sation  of  chief  supervisors.  It  includes  the  allowance  to  be  mad 
every  service  which  is  required  of  such  supervisors,  and  it  specific 
five  distinct  classes,  the  services  for  which  compensation  is  to  be  n 
and  the  rate  or  amount  to  be  paid.  Ko  compensation  can  be  pal 
the  United  States  except  for  the  services  therein  designated, 
section  having  specifically  and  carefully  prescribed  the  service 
which  compensation  is  to  be  made,  not  only  does  not  authorize 
other  compensation,  but  by  necessary  inference  denies  the  right  o: 
chief  supervisor  to  any  compensation  for  any  other  service.  If 
which  he  may  or  can  perform.  The  purpose,  and  as  to  the  chief  si 
visor,  the  sole  purpose  of  this  section,  is  to  prescribe  comx>en8atioa 
terms  it  does  not  prescribe  any  duty  or  confer  any  power.  The  d 
and  powers  of  chief  supervisors  are  prescribed  in  other  sections  o1 
statute,  the  meaning  of  which  may  be  construed  in  the  light,  an« 
the  aid  of  this  section.  But  beyond  its  effect  in  thus  aiding  the 
struction  of  other  sections,  it  does  not  relate  to,  or  affect  the  powe 
duties  of  chief  supervisors.  These  are  prescribed  generally  and  in 
cific  detail  as  to  classes  in  sections  2020  and  2026.  Keeping  in 
these  distinct  purposes  of  the  sections  mentioned,  as  to  compensatU 
section  2031,  and  as  to  duties  andpoicers  in  sections  2020  and  2026, 
clear  that  no  duty  is  imposed  on  a  chief  supervisor  to  retain  ii 
office,  or  to  certify  copies  to  be  so  retained,  of  papers,  &c.,  which 
tion  2020  reciuires  him  to  "file  with  the  Clerk  of  the  House  of  Re 
sentatives.'-  It  seems  to  be  supposed  that  there  is  a  necessity  for 
to  retain  such  copies.  But  a  necessity,  fancied  or  real,  cannot  n 
or  supi)ly  a  statute.  Perhaps  it  may  aid  in  the  construction  of  a  n 
festly  ambiguous  statute,  but  there  is  no  ambiguity  here.  Nor  is  t 
any  apparent  necessity  for  retaining  such  copies.  If  the  design  of 
statute  had  been  to  make  the  chief  supervisor  a  permanent  custom 
of  the  records  in  question,  a  provision  expressly  requiring  him  to  re 
the  originals,  or  inferentially,  as,  for  example,  by  requiring  him  to  tr 
mit  certified  copies  to  the  Clerk  of  the  House  of  Bepresentatives,  v< 
have  been  made.  But  Congress  diU  not  see  any  such  necessity,  i 
consequently,  did  not  provide  for  it.    On  the  contrary,  the  sta 


Pay  of  Chief  SupervUor  of  ElecUom  for  ( 'ertificates^i'opy  ( 'ase.    495 

ifDores,  and  by  inference  denies,  any  sucli  necessity;  and,  by  express 
prorision,  makes  the  Clerk  of  the  Ilonsi'  of  liepresentatives,  the  final 
ind  permanent  costodian  of  the  rt^cords.  The  chief  sui)erviHor  is  only 
their  tem]M)rary  cnst04lian.  The  statute  (Rev.  StAt.,  2<)!M))  says,  ^Hie 
AsiWjile  with  the  Clerk  of  the  Ifouse  of  ReprettentativeHj  all  the  evidence 
by  him  taken,  all  information  by  him  obtained,  and  all  reports  to  him 
made."    (See  Rev.  Stat.,  sec.  5522.) 

The  law  does  not  contemplate  that  the  office  of  the  chief  supervisor 
ihall  be  the  permanent  depository  of  such  "evidence.''  "information" 
and  "reports.*^  When  one  sufficient  cust<Nlian  is  thus  ]>rovide<l,  what 
IB  the  necessity  for  another  f  The  law  has  ])rovided,  as  a  ireneml  rule, 
only  one  castoilian  for  other  pul)lic  records  vastly  more  important. 

Section  20.'51  in  fixing;:  the  com])ensation  for  the  services  of  the  chief 
npervisor  says,  u  •  •  •  f^,p  arranging  and  transmittinff  to  Con- 
pess,  as  provided  for  in  section  two  thousand  and  twenty,  any  report, 
Miement,  reconl,  return,  or  ex<imination,  for  each  folio  fift(H.*n  cents; 
md  for  any  copy  thereof,  or  of  any  paper  on  iile,  a  like  sum."  The 
oiuef  supervisor  is  a  tem])orary  custodian,  and  the  transferrer  merely; 
ifce  Clerk  of  the  House  of  Representatives  is  the  <*nstodian. 

When  the  chief  supervisor  had  transmUtcd  the  oriprinals  to  the  Clerk 
of  the  House  of  Representatives,  he  ceased  to  be  the  <lepositary,  and 
Us  duty  under  the  statute  was  fulfilled.  lie  w<as,  quoad  custodian, 
fifOictuH  officio,  (lieeside's  A])]>ea],  4  Lawrence,  Conipt.  Dec,  150.) 
Therefore,  the  making  of  copies /or  hh  own  uhv  was  a  w<)rk  not  charge- 
tbleto  the  Uniteil  States.  The  statute  in  ])roviding  fees,  d<M»s  say,  it 
ktme,  «  •  •  •  for  any  copy  thereof,  or  of  any  paper  on  tile,  a  like 
nun  [fifteen  cent^],''  but  it  is  not  therefrom  to  be  inferred,  that  copies 
•re  to  be  made  for  the  chief  supervisor's  own  use,  or  for  reference  in 
Us  office.  When  the  sUitute  i)rovides  a  fee  for  ervry  duty  which  a  chief 
•Dpervisor  may  he  required  to  ))erform,  it  does  not  follow  that  some  addi- 
tional service  which  no  statute  authorizes  or  requires  must  be  rendered 
far  his  oflfice  or  for  the  United  States,  (liroom,  Le;;:.  Max.,  7th  ed.,  004.) 
Ihe  meaning  of  the  statute  is  that,  when  Con^n^ss  or  any  private  i)er. 
•on, or  anj'  officer,  by  authority  of  law,  may  require  copies  of  the  ori;;iiial 
papers,  the  chief  su|)ervisor  shall  be  entitled  to  a  compensation  of  fifteen 
MDts  a  folio  for  making  them,  an<l  for  making  copies  "of  any  paper  on 
He,  a  like  sum.-'  Such  copies  may  i>c  reipiired,  as  evidence  in  civil 
letions,  or  criminal  prosecutions,  or  otherwise,  before  the  reconls  have 
passed  from  the  custo<ly  of  the  chief  supervisor.  The  ])rovision  for 
MNDpensation  for  such  co]nes  is  simply  a  re<*oguition  of  the  comm(!n 
Inrrole,  that  public  records,  "may  l)e  proved  by  a  duly  authenticated 
•opy."  (1  Greenleaf,  Ev.,  §§  142,  4M4;  (Presley,  Equity  Evidence,  155, 
MO;  1  Stark,  Ev.,  154.)  If  the  chief  sui)ervisor  be  entitled  to  charge 
iir  making  one  copy  for  his  own  use,  why  not  for  two,  three  or  four 
ttinest 
It  is  sapposed  that  copies  are  necessary  "for  the  pmtection"  of  the 
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chief  supervisor.  How  suph  necessity  can  exist  is  not  shown.  ' 
law  does  not  authorize  copies  for  such  purpose,  and  as  it  does  not. 
right  to  compensation  for  making  them  can  grow  out  of  a  fancied  ue* 
sity  which  the  statute  ignores.  There  is  no  statute  which  gives  k 
validity  to  the  claim  for  compensation  for  copies  on  this  ground. 

The  second  charge,  for  "retained  copies,"  is  disallowed. 

The  third  charge,  "for  certified  copies"  of  papers  to  be  retained 
the  chief  supervisoifs  office,  is  disallowed. 

The  fourth  charge — for  seals  to  certificates  of  such  copies — falls  w 
the  disallowance  of  the  third  charge. 

The  supervisor  will  be  allowed  the  proper  amount  for  entering  j 
indexing  the  records  of  his  office.* 

Treasury  Department, 

First  Comptroller's  Office^  August  27,  1883. 


*  The  followiug  are  head  notes  of  cases  decided  hy  the  Court  of  Claims: 

A  chief  supervisor  of  elections  prepares  and  furnishes  insintctions  for  kU  suhordinaU 
printing  them  in  pamphle.t  form  and  filing  one  copy  as  a  part  of  the  records  of  his  o 
He  claims  fees  as  if  each  printed  copy  was  a  copy  of  the  paper  on  file  in  his  office^ 
fifteen  cents  per  folio. 

I.  The  Revised  Statutes  ($  2031),  which  allow  the  chief  supervisor  of  electiooi 
teen  cents  per  folio  for  a  copy  *'o/  any  paper  on  file^*  in  his  office,  do  not  extend 
pamphlet  of  instructions  printed  by  him  and  sent  to  his  subordinates:  they  miu 
regarded  as  original  instructions  printed  for  convenience;  filing  one  copy  did 
constitute  the  others  copies  of  it. 

II.  The  chief  supervisor  of  elections  has  no  power  to  administer  oaths. 

III.  A  commissioner  having  power  to  administer  oaths  is  entitled  to  no  fee  for  a 
ing  his  seal  to  an  aftidavit.     (Mnirhead's  case,  13  Ct.  CI.,  251.) 

A  chief  Kupervisor  of  elections  prepares  instructions  for  the  supervisors.  He  files  the  or^ 
in  his  office  and  furnishes  copies  to  the  supervisors  by  sending  them  printed  copies, 
each  copy  he  attaches  a  certificate  under  his  hand  and  official  seal.  The  accounting  of 
refuse  to  allow  him  compensation  hy  the  folio  for  the  copies  furnished,  as  copies  of  pt 
on  file  in  his  office.     lie  brings  his  actionj  and  the  defendants  demur. 

I.  A  chief  8Uf)ervisor  of  elections  is  not  entitled  to  be  paid  15  cents  per  folio  for  t 
copy  of  instructions  which  he  prepares  and  furnishes  to  the  supervisors.  (liev.  Si 
$  2031.) 

II.  The  fact  that  the  claimant  tiled  his  original  instructions  in  writing  and  i 
nished  to  each  supervisor  a  printed  copy  thereof,  certitied  under  his  hand  aud  offi 
seal,  does  not  take  tiie  pnistiut  caso  out  of  the  former  decision  of  this  court  reUlivt 
his  compeusatitm  for  such  service.     (13  Ct.  Cis.,  251.) 

III.  It  is  not  necessary  that  the  instructions  furnishe<l  by  a  chief  snpervisoi 
elt^ctioiis  to  the  supervisors  umler  him  be  certitied  as  copies  of  a  paper  on  tile  in 
office.  The  subordinates  are  bound  to  recognize  the  instructions  of  their  supenr: 
without  formal  autheuticatiou. 

IV.  Where  an  olhc^er  gives  his  subordinates  formally  authenticated  copies  of 
instrnc'tious  to  theiu,  and  this  is  neither  required  nor  authorized  by  law,  he  can 
recover  for  the  copies  so  furuished.     (Mnirhead's  case  continued  15  id.,  116.) 


Bight  to  Double  Feet — Oregon  Mar$haP$  Oa$e. 
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or  THE  MATTER  OF  THE  RIGHT  OF  THE  MARSHAL  OF  THE  DISTRICT 
OP  OREGON  TO  DOUBLE  THE  USUAL  FEE  FOR  SERVING  A  SUBPCENA 
ON  A  WITNESS  IN  ANOTHER  DISTRICT.— OREGON  MARSHAL'S  CASE. 


L  Asobpcena  for  a  witness  in  a  criminal  case,  may  lawfully  issae  to  the  marshal  of 
the  district  in  which  it  is  issued,  to  be  by  him  ser>'e<l  on  such  witness  in  another 
district. 

1  The  marshal  is  entitled  to  compensation  for  serving  such  subp<Fna  beyond  the 
h'mits  of  his  own  district. 

3.  The  opinion  of  Attorney-General  Black  of  February  9,  1859  (9  Op.  Att.-Geu.,  265) 
concurred  in. 

1  The  opinion  of  Attorney-General  Bates  of  November  10,  1^^  (II  Op.  Att.-Gen.,  4), 
that,  ''The  Attomey-Qeueral  has  no  power  to  give  an  official  opinion  •  •  • 
for  the  guidance  of  *  *  *  [an]  auditor,  in  a  case  which  cannot  come  before 
*  *  *  [the  head  of  a  Department ],''  and  the  opinion  of  Attorney-General 
Bates  of  Jane  5,  1861  (10  Id.,  4fi),  that,  in  matters  within  the  Jurisdiction  of  offi- 
etn  in  the  Departments,  ''  the  Attorney -General  has  no  power  to  decide  a  qaestion 
of  law,''  concnrred  in. 
Hie  marshal  of  the  district  of  Oregon  is  entitled  only  to  the  usnal  single  compensa- 
tion,  for  serving  a  snbpcena  on  a  witness  residing  in  any  other  district. 

The  marshal  of  the  United  States  for  the  district  of  Oregon,  in  an 

int  rendered  to  this  Department,  charges  twelve  cents  a  mile  for 

kvel  to  serve  a  sabpcena,  issued  in  a  criminal  cause,  on  a  witness  in 

Francisco,  CaL,  and  one  dollar  for  the  service  of  the  writ.    The 

^ua  was  serve<l  April  25,  1883.     (See  form  of  Hubpwna,  2  Abbott, 

r.B.Practice,  309.)    The  qaestion  is  presented  to  the  First  Comptroller 

decide  what  allowance  shall  be  made  to  the  marshal  for  the  travel 

service. 


JION  BY  WILLIA3I  LAWRENCE,  First  Comptroller. 

Ibe  Revised  Statutes  contain  the  following  sections: 

Bkc.  787.  It  shall  be  the  duty  of  the  marshal  of  each  district  to 
id  the  district  and  circuit  courts  when  sitting  therein,  and  to  exe- 
throughout  the  district,  all  lawful  precepts  directed  to  him,  and 
under  the  authorit}*  of  the  Uniteil  States;  and  he  shall  have 
to  command  all  necessary  assistance  in  the  execution  of  his  duty. 
§4299.] 
8£C.  788.  The  marshals  and  their  deputies  shall  have,  in  each  State, 
[fte  same  powers,  in  executing  the  laws  of  the  United  States,  as  the 
and  their  deputies  in  such  State  may  have,  by  law,  in  executing 
^4e  laws  thereof. 
Sec.  823.  The  following  and  no  other  compensation  shall  be  taxed  and 
lowed  to  attorneys,  solicitors,  and  i)roctors  in  the  courts  of  the  United 
ates,  to  distriet  attorneys,  clerks  of  the  circuit  and  district  courts, 
inhals,  commissioners,  witnesses,  jurors,  and  printers  in  the  several 
ites  and  Territories,  except  in  cases  otherwise  expressly  provided  by 

iW. 
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Sec.  829.  For  serving  a  writ  of  sabpcBDa  on  a  witness,  fifty  cen^; 
and  no  farther  compensation  shall  be  allowed  for  any  copy,  sammooB 
or  notice  for  a  witness.    *    *    * 

For  travel,  in  going  only,  to  serve  any  process,  warrant,  attachment, 
or  other  writ,  including  writs  of  sabpoena  in  civil  or  criminal  cases,  six 
cents  a  mile,  to  be  computed  from  the  place  where  the  process  is  returned 
to  the  place  of  service,  or,  when  more  than  one  person  is  served  there* 
with,  to  the  place  of  service  which  is  most  remote,  adding  thereto  the 
extra  travel  which  is  necessary  to  serve  it  on  the  others. 

Seo.  837.  The  district  attorneys  and  marshals  for  the  districts  of 
Oregon  and  Nevada  shall  be  entitled  to  receive,  for  the  like  services, 
double  the  fees  hereinbefore  provided;  but  neither  of  them  shall  bo 
allowed  to  retain  of  such  fees  any  sum  exceeding  the  aggregate  com- 
pensation of  such  officer  as  hereinbefore  provided. 

(Dreskill  v.  Parish,  5  McLean,  241;  2  Abbott,  U.  8.  Practice,  136;  b 
re  Phillip  Heurich,  5  Blatchford,  420;  2  Op.  Att-Gen.,  664.) 

It  is  important  to  observe  that  sections  823  and  829  are  taken  bom 
the  act  of  February  26, 1853  (10  Stat.,  161),  and  see  act  of  March  9^ 
1855  (10  Stat,  670,  671),  and  that  section  837  is  taken  from  the  act  o( 
February  27,  1865  (13  Stat.,  440). 

On  the  9th  of  February,  1859,  Attorney-General  Black  advised  tkt| 
Secretary  of  the  Interior,  who  then  had  supervision  over  marshaK 
accounts  (Act  August  16, 1856, 11  Stat.,  49,  sec.  4),  that,  "A  marshal rf 
the  United  States  is  entitled  to  compensation  for  serving  a  sabpcDnaiil 
a  criminal  case  on  a  witness  beyond  the  limits  of  his  own  district,  aiil 
also  for  executing  an  attachment  on  the  same  witness  for  failing  to  ap- 
pear'' (9  Op.  Att-Geu.,  265)..  This  opinion  was  concurred  in  by  tht 
then  Secretary  of  the  Interior  (letter  Sec'y  Int.  to  First  Compt,  Feb- 
ruary 12,  1859).  These  are  opinion^^  not  decisions  (3  Lawrence,  Gompti. 
Dec,  Introduction  xvij  11  Op.  Att.-Gen.,  5;  10  Jd.,  48).  Since  tha 
Secretary  of  the  Interior  no  longer  has  any  superxision  over  these  afr 
counts,  there  is  no  provision  of  law  which  authorizes  any  such  opinioft 
even  as  advisory  to  accounting  officers.  (Id.)  The  opinion  of  Attom^^* 
General  Black  is,  however,  fully  concurred  in  on  the  point  upon  whidi 
it  was  given.  It  may  be  regarded  as  settled  that  the  subpoena  now  ii 
question  was  properly  issued,  and  that  the  marshal  of  Oregon  is  entitM 
to  compensation  for  serving  it. 

The  question,  how  much  comi>ensation  the  marshal  is  entitled  to  re- 
ceive for  the  service  now  in  question,  is  not  without  difficulty.  The  aat 
of  February  26, 1853  (10  Stat.,  109),  prescribing  costs  and  fees  forai 
oflftcers  of  courts,  contained  the  following  proviso : 

•'That  in  the  State  of  California  and  the  Territory  of  Oregon^  officeMi 
jurors,  and  witnesses  shall  be  allowed,  for  the  term  of  two  years,  doaUa 
the  fees  and  compensation  allowed  by  this  act,  and  the  same  fees  at 
lowed  by  this  act,  with  fifty  per  cent.  ad<led  thereto,  for  two  yean 
thereafter.^' 

The  act  of  February  27,  1805  (13  Stat.,  440,  sec.  6),  "providing  for  a 
district  and  a  circuit  court  of  the  United  States  for  the  district  of  Nevada 
and  for  other  purposes  ",  declares : 

"That  the  marsliaV  and  dUlrvi^t  attorney  of  the  United  States  for  said 


Bight  to  Da^le  Fees^Oregon  MarBkaVti  Cage.  499 

dJitrict  of  Nevada,  and  also  for  the  district  of  Oregon,  shall  severally  be 
eotftled  to  charge  and  receive  for  the  services  they  may  i>erforui  double 
die  fees  and  conii>eiisation  allowed  by  the  act  entitled,  'An  act  to  reg- 
flbte  the  fees  and  costs  to  be  allowc4l  clerks,  marshals,  and  attorneys 
of  the  circuit  and  district  courts  of  the  United  States,  and  for  other 
purposes,'  approved  February  twenty-six,  eighteen  hundred  and  fifty- 
three:  Provided^  That  the  aggregate  compensation  alloweil  said  officers 
shall  not  exceed  the  amount  provided  for  such  officers  by  said  act." 

This  is  carried  into  the  Revised  Statutes,  as  section  837. 

It  will  be  noticed  that  the  act  of  1S53  apparently  in  terms  limits 
the  double  allowance  for  services  ''  in  •  •  •  the  Territory  of  Oregon  " 
while  the  act  of  1865  declares  that  '^  the  marshal  •  •  •  for  the  dis- 
trict of  Oregon  shall  *  *  *  be  entitled  to  charge  and  receive  for 
the  services''  he  '^may  i)erform,  <loubIe  the  fees,"  &c.  This  gives  some 
eolor  to  the  claim,  that  he  is  entitle<l  to  double  compensation  for  all 
lervices  he  may  perform,  whether  in  or  out  of  his  district.  Statutes 
ire  to  be  construed,  however,  not  solely  by  their  letter,  but  in  view  of 
their  purpose.  In  reenacting  a  statute,  it  does  not  necessarily  follow 
that  every  change  of  phraseology  is  to  result  in  a  change  of  meaning. 
Thus,  it  is  said,  '^slight  changes  of  language  will  not  work  changes  of 
JManiDg."  So  a  revision  made  to  render  a  statute  more  plain,  '^s  to 
leeeive  the  interpretation  which  has  been  given  to  the  old  laws,  except 
vhere  ike  contrary  inUntion  affirmatively  appears.  ( Bishop,  Written  Laws 
96^  144.)  It  is  quite  apparent  that  Congress  intended  to  give  the 
doable  compensation  only  in  those  cases  in  which  the  statute  expressly  re- 
quires it.  Thus,  section  S2'i  of  the  Itevised  Statutes  declares  that  only 
Vtit  single  fees  authorized  by  sei*tion  S20  shall  be  paid,  *^ except  in  cases 
otherwise  expressly  provided  by  law."  As  to  the  fee  now  under  consid- 
eration, therefore,  the  rule  of  construction  dcK's  not  apply,  that  reas<m- 
aUe  doubts  arising  on  an  ambiguous  statute  which  gives  compensation 
to  an  officer,  «are  generally  to  l)e  rt^solvi^d  in  his  favor.  (Utah  District 
Attorney's  case, 3  Lawrence,  Coiiii)t.  Doc,  122;  I)iirket*'s  ciise,  /</.,  1G5.) 

The  real  question,  therefore,  is  this:  Does  the  statute  expressly  \}V0' 
Tide  double  conii>en8ation  for  the  servi(*c  in  (]Ucstioii  t 

Among  the  considerations  which  tend  to  show  that  it  d4>es  not,  are 
these: 

1.  The  act  of  February  2(>,  1853  (10  Stat.,  109),  by  reasonable  inter- 
imtation  of  its  terms,  in  view  of  the  rule  of  construction  just  stated, 
(iTes  double  compensation  only  for  services  **!»•••  the  Territory 
of  Oregon."  The  act  of  February  27,  1S()5  (13  Stat.,  440,  sec*.  0),  repro- 
duced in  section  837  of  the  lievistnl  St^itntes,  does  not  expressly  show  a 
Farpose  to  adopt  a  different  rule  as  to  process  serve<l  out  of  the  district. 

2.  All  these  statutes  have  in  view  the  general  duties  and  services  of 
the  marshal  of  Oregon,  which  are  to  be  performed  in  the  district.  Their 
strolling  purpose  was  not  to  provide  foi*  the  rare  and  cnrptional  cases 
in  which  the  marshal  may  servo  a  snbpoMia  in  tniotlur  district;  ntu-  are 
these  within  their  general  ol>je<'t.  Their  hui;j:na;re  does  not  nftrssarily 
and  expressly  require  them  to  be  extended  t«)  the  cvtrptional  cases. 
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3.  The  reason  for  which  the  provision  for  doable  compensation  w«< 
made,  does  not  extend  to  services  rendered  oatside  of  Oregon.  The 
provision  was  made  because  of  the  great  expense  ot  snbsistence,  tlie 
small  amount  of  business,  the  sparseness  of  population,  and  the  want 
of  railroad  facilities  in  Nevada  and  Oregon,  as  compared  with  othei 
States.  This  reason  cannot  apply  to  service  x>erformed  by  the  marshal 
of  Oregon  in  other  districts,  where  only  single  compensation  is  author 
ized.  A  portion  of  the  travel  to  serve  the  subpoena  was  in  Oregon,  but 
any  reason  which  might  apply  to  that,  could  not  extend  to  travel  ii 
California.  There  seems  to  be  no  provision  making  a  distinction  in  th 
compensation  for  travel  between  that  portion  performed  in  Oregon  and 
that  in  California.  The  service  is  an  entirety,  and  the  subpoena  wai 
servedjin  California, 

4.  The  statute  does  not  require  the  subpoena,  in  such  case  as  this,  ta 
be  served  by  the  marshal  of  Oregon.  The  district  of  Oregon  is  in  tti 
same  circuit  with  California.  The  subpoena  in  this  case  might  hftn 
been  transmitted  to,  and  served  by,  the  marshal  of  California  (9  Op 
Att.-Gen.,  265). 

It  cannot  be  presumed  that  Congress  intended  to  allow  more  oompa 
sation  to  the  marshal  of  Oregon  for  service  and  travel  in  Califoniii 
than  it  allows  to  the  marshal  of  California  for  service  and  travel  in  U 
own  district.  It  can  scarcely  be  presumed  that  Congress  intended  ti 
authorize  double  compensation  for  a  mode  of  service  both  unusual  sm 
generally  unnecessary.  Such  double  compensation  would  invite  serrio 
in  the  unusual  and  unnecessary  manner.  If  the  marshal  of  Califoniii 
or  of  any  other  district,  should  serve  a  similar  subpoena  on  a  witness  i 
Oregon,  he  would  be  entitled  only  to  the  ordinary  single  compensatkM 

It  seems  to  be  a  reasonable  conclusion  from  all  that  has  been  stsfei 
that  for  the  service  of  the  subpoena  in  question,  the  marshal  of  Oregoi 
is  entitled  only  to  the  single  compensation  authorized  to  be  piud  t 
marshals  generally. 

The  allowance  of  compensation  will  be  made  accordingly. 

Teeasuey  Depaetivient, 

First  Comptroller's  Office^  September  13, 1883. 
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lTteb  of  the  right  of  the  proper  accounting  offi- 
u>justing  the  claim  for  salary  of  an  officer  of  the 

[ENT,  to   set   off  AGAINST   SUCH   CLAIM    A  JUDGMENT  IN 
F  THE   UNITED   STATES   AGAINST   SUCH   OFFICER.^PEASE'8 


,  1875,  the  United  States  recovere<l  a  jiidgnieut  against  M.,  a  defaulting 
,  and  against  P.,  a  surety  on  ttie  official  1>oud  of  such  postmaster.  P.  was 
ly  appointed  a  receiver  of  public  nion«*ys  at  a  land -office,  aud  as  such 
titled  to  the  payment  of  sslary  and  compensation  by  the  United  States. 
The  proper  accounting  officentf  in  adjusting  the  claim  of  said  receiver, 
zed  to  set  off  the  judgment  against  the  amount  due  for  salary  and  oom- 
(McKnight  r.  United  States,  98  U.  S.,  179.)  (2.)  The  right  to  make 
r  exists  on  general  principles  of  National  executive  common  law,  and  by 
ition  236  of  the  Revised  Statutes.  (3.)  Such  salary  and  compensation 
ihheld  by  virtue  of  the  act  of  March  3,  1875.  (18  Stat.,  481.)  (4.)  The 
'  Attorneys-General,  Wirt,  of  June  30,  182:)  (1  Op.  Att.-Gen.,  617)  on  the 
;h  3, 1823  (3  Stat.,  749) ;  Wirt,  July  22, 1824  ( Id.,  676),  on  the  act  of  March 
}Ut.,  763);  ButUTy  March  21,  1836  (3  Id.,  52),  on  the  act  of  January  25, 
t.,  246),  now  section  1766  of  the  Revised  StatuteH;  and  of  Legare,  May 
Id.,  33),  on  the  same  act  of  March  3,  1828,  and  the  act  of  March  3, 1797 
2),  considered.  (5.)  An  affirmative  statute,  with  no  negative  implied, 
speal  the  existing  common  law  or  a  prior  Htatute.  (6.)  The  Executive 
ts  of  the  National  Government  recognize  and  ailopt  general  principles 
1  executive  common  law. 

H.  B.  Pease  and  O.  0.  French  became  the  sureties  of  H.  O. 
L  his  official  bond  an  postmaster  at  Winona,  Mississippi, 
fanlted,  and  the  United  States  recovered  judgments  on  said 
ist  him  and  his  sureties,  Noveml)er,  1875,  for  $9,532.36  and 
May,  1876,  for  $267.07  and  costs.  Since  the  rendition  of  said 
said  Pease  has  been  duly  appointe4l,  and  now  is,  receiver 
loneys  at  the  land  office  at  Watertown  in  Dakota  Territory. 
,  2234,  3639.)  The  question  now  arises  whether  his  salary, 
^mmissions,  shall  be  paid,  or  withheld  and  applied  as  a  credit 
Igments.  The  law  requires  him  to  deposit  in  the  Treasury 
)d  by  him.    (Rev.  Stat.,  2245.) 

^rge  E.  Harris  and  Mr.  Oliver  submitteii  the  following  argu- 
ease: 

no  authority  for  withholding  payment  of  salary.  The  act 
s  of  January  25,  1828  (4  Stat.,  246),  incorporated  as  section 
t  Revised  Statutes,  does  not  apply  t^)  salaries  in  such  case  as 
t;,  Attorney-General,  ojiinion  June  M)^  1823,  on  the  Navy 
ion  act  of  March  3,  1823,  (lOp.  Att-Gen.,  617);  Butler, 
reneral,  opinion  March  21,  18i6  (3  Id.,  52),  on  act  of  January 
This  cites  and  approves  the  opinion  of  Wirt,  Attorney- 
f  July  22,  1824  Jd.,  676),  in  which  it  is  said:   "the  phrase 

arrears  to  the   Uniteil  States',  seems    •     •    •     to  apply 
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naturally  and  properly  only  to  persons  who,  having  previous  transac* 
tions  of  a  pecuniary  nature  with  the  Government,  are  found,  upon  a 
settlement  of  those  transactions  to  be  in  arrears  to  the  GroverDment^ 
by  holding  in  their  hands  public  moneys  which  they  are  bound  tc 
refund." 

The  act  of  March  3,  1875  (18  Stat.,  481),  has  no  reference  or  applica 
tion  to  the  salary  or  compensation  of  an  officer  of  the  United  States 

fSee  opinion,  Legare,  Attorney-General,  May  24,  1842,  4,  Op.  Att. 
}en.,  33.]  It  does  not  refer  to  an  officer.  It  refers  to  plaintiffs  oi 
claimants  against  the  United  States.  An  officer  receiving  a  salary  and 
compensation  fixed  by  law,  is  not  a  claimant  against  the  Govemmeni 
in  the  ordinary  acceptation  of  the  term,  and  wa^s  not  intended  l^ 
Congress  to  be  embraced  in  this  act  referring  to  claimants.  The  ad 
says:  "or  other  claim  duly  allowed  by  legal  authority.''  It  would  bi 
a  strict  and  unwarranted  construction  to  hold  that  an  officer's  salarj 
or  compensation  is  "a  claim  duly  allowed  by  legal  authority."  Tlu 
phrase,  ''^ claimant^ ^  does  not  embrace  an  officer.  If  the  act  of  187( 
was  intended  to  embrace  any  officer,  it  must  embrace  all,  incIudiDf 
Senators  and  Bepresentatives,  and  if  so,  the  people  might  be  deprivec 
of  representation.  It  is  purely  a  question  of  setoff  of  mutual  debti 
between  the  Government  and  a  plaintiff  or  claimant.  (United  Statei 
V.  Macdaniel,  7  Pet.,  1 ;  see  United  States  v.  Ripley,  J<f.,  18 ;  Unitec 
States  V.  Fillebrown,  Jrf.,  28).  As  to  extra  services  of  collectors  a 
customs  (Converse  v.  United  States,  21  How.,  463).  In  suits  by  tb 
United  States  where  the  defendant  had  pleaded  set-off,  and  proved  ai 
excess  in  his  favor,  the  courts  could  not  allow  him  judgment  for  sad 
excess.  (United  States  v,  Eckford,  6  Wall.,  484;  see  United  States  f 
Bank  of  the  Metropolis,  15  Pet.,  377 ;  United  States  v.  Bobeson,  9 IL 
319 ;  United  States  v.  Hawkins,  10  Id,^  125). 

l!so  set  off  can  be  made,  because  no  statute  authorizes  it^  and  set-oi 
was  unknown  to  the  common  law.  (1  Bawle,  Pa.,  293;  Babington  set 
off  1 ;  3  Tomlin's  Law  Diet.,  466;  9  Pet.,  319 ;  4  Dall,  Pa.,  303 ;  9  Crand 
213 ;  1  I*aiue,  156).  Set-on,  so  far  as  authorized,  only  gives  authorit} 
to  courts,  not  executive  officers.  (Stat.  2  Geo.,  2  ch.  22  ;  7  Pet.,  1,  28 
15  Pet.,  371;  4  S.  &  M.,  Miss.,  538,  549;  7  Geo.,  Miss.,  143;  10  Jrf.,  60) 


Opinion  by  William  Lawrence,  First  Comptroller. 

Tbe  question  in  this  ca^e  may  be  thus  stated:  When  a  judgment  b« 
been  rendered  in  favor  of  the  United  States  against  a  defaulting  post- 
master and  the  surety  on  his  official  bond,  and  such  surety  afterwardi 
becomes  a  receiver  of  public  moneys  at  a  land  office,  entitled,  as  sack 
officer,  to  salary  and  compensation  from  the  United  States,  can  the 
I)roper  accounting  officers,  in  settling  his  account,  set  off  the  judgment 
indebtedness  against  such  salary  and  compensation?  This  question 
has  been  already  decided,  on  principle,  in  the  affirmative  (Ochiltrert 
case,  ante,  102).  Thus,  in  Tagg^rt  v.  United  States  (17  Ct.  CL,  327),  it  i» 
said  : 

"  Where  a  person  is  both  debtor  and  creditor  of  the  United  States^ 
in  any  form,  the  officers  of  the  Treasury  Department,  in  settling  the«c- 
counts,  not  only  har^e  the  power,  but  are  required  in  the  proper  dischaig* 
of  their  duties,  to  set  off  the  one  indebtedness  against  the  other,  and  t» 
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aDow  and  oertify  for  payment  only,  the  balance  found  due  on  one  side 
ff  the  other.  Section  1766  of  the  Revised  Statutes  so  provides,  and 
■pedal  provisions  on  the  subject,  to  meet  the  case  of  judi^monts  recov- 
md  against  the  United  States  ^or  other  claim  duly  allowed  by  legal 
inthority,'  are  made  by  the  act  of  March  3,  1875,  ch.  149  (18  Stat.,  481). 
Bat  the  right  of  set-off  in  such  cases  exists  independently  of  those  special 
mutments^  and  is  founded  upon  what  is  now  section  236  of  the  Revised 
BMuteSy  as  follows: 

^Sbc.  236.  All  claims  aud  demands  whatever,  by  the  Uuited  States 
ir against  them,  and  all  accounts  whatever  in  which  the  (Jniteil  States 
in  concerned,  either  as  debtors  or  creditors,  shall  be  settU'd  and  ad- 
JHted  in  the  Department  of  the  Treasury/ 

The  duty  of  the  accounting  officers  in  matters  of  setoff  has  frequently 
keen  recognized  by  the  courts.  (McKuight's  aise,  13  Ct.  CI.,  306,  af- 
Imed  oo  appeal  [98  U.  S.,  179];  Bonnafou's  (^ase,  14  Ct.  CI.,  489). 

Some  confusion  has  existed  as  to  the  right  to  make  set-offs  in  such 
CMes,  nnder  the  act  of  March  3, 1823  (3  Stat.,  749),  and  that  of  January 
8,1828  (4  Stat.,  246),  as  carried  into  section  1766  of  the  Revised  Stat- 
itesy  on  account  of  certain  opinions  of  Attorneys-General,  given  long 
anoe  by  Wirt,  opinions  June  30,  1823  (1  Op.  Att-Gen.,  617);  and  July 
8,1824(1  Id.,  676);  by  Butler,  opinion  March  21, 1836  (3  J(rl.,  52);  and  by 
Legare,  opinion  May  24, 1842  (47^/.,  33).  These  opinions  were  given  as 
to  the  effrctof  particular  statutes,  and  did  not  reach  the  question  of 
the  right  of  the  Government  to  make  a  set-off  independently  of  them^ 
cither  (1)  on  general  principles  of  National  executive  common  law,  or 
(8)  l^  force  of  some  other  statute,  or  (3)  when,  as  in  this  case,  the  United 
Btites  has  a  judgment.  Since  those  opinions  were  given,  the  Supreme 
Coart|  at  January'  Term  1841,  in  Gnitiot  r.  Unite<l  States  (15  Peters, 
SIO)«  discussed  the  question,  ^^  whether  the  Treasury  Department  had  a 
li|^t  to  deduct  the  pay  and  emoluments  ot'  the  defendant  [Gratiot],  as 
I  General  of  the  Army,  and  while  he  was  Chief  Engineer,  by  setting 
ttem  off,  against  the  balance  reported  agaiust  him,  on  account  of  his 
Rperintendency  of  Forts  Monroe  and  Calhoun.^    The  court  said: 

^Tbe  United  States  possess  the  general  right  to  apply  all  sums  due 
it  such  pay  and  emoluments  to  the  extinguishment  of  any  balances 
Ate  to  them  by  the  defendant  on  any  other  account,  whether  owed  by 
thi  as  a  private  individual  or  as  Chief  Engineer.  It  is  but  the  exercise 
^ihe  common  right,  which  belongs  to  every  creditor,  to  ap])ly  the  unap- 
Kiiq[>riat€d  moneys  of  his  debtor,  in  his  hands,  in  extinguishment  of  the 
kbts  due  to  him.^  This  case  is  referred  to  and  reaflirnied  in  McKnight-s 
Me  (9S  U.  S.,  186),  where  it  was  held,  in  substance,  that,  a  party  in 
^hose  favor  '^a  claim  against  the  United  States  was  allowed  by  the 
^Dper  [accounting]  officers,"  •  •  •  <U>eing  then  indebted  as  surety 
H  an  omcial  bond  given  to  the  Unite<l  States,  the  amount  of  such  in- 
ftbtedness  was  proiK?rly  retaiinnl  by  the  Treasury  Department  as  a  set- 
f  to  await  the  final  adjustment  and  settlement  of  the  2u;counts  of  his 
(incipal."  This  overrules  the  opinion  of  the  Attorney-General,  which 
ok  a  different  view,  and  goes  far  beyond  the  ordinary  doctrine  and 
raetice  of  set-off*  in  courts.  The  whole  argument  submitted  in  this 
106  aft  to  set  ofl*  fails  to  meet  this  view.  So  earefully  <loes  the  eximmon 
m  protect  the  rights  of  the  Government  that  it  is  well  settled  that, 
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^^the  common  law  secures  to  the  State  the  right  to  have  its  debts  paid 
oat  of  the  property  of  its  debtor,  remaining  in  his  hands,  and  no  lien 
standing  in  the  way,"  even  in  preference  to  other  creditors.  State  v. 
Bank  of  Maryland  (6  Gill  &  J.,  206). 

This  subject  has  been  elsewhere  somewhat  fully  discussed,  and  numer- 
ous authorities  cited.    (Greorgia  case,  ante^  354.) 

It  is  thus  shown  that  a  set-off  may  be  made  in  this  case,  either  (I)  on 
general  principles^  without  the  aid  of  a  statute,  or  (2)  by  force  of  section 
236  of  the  Revised  Statutes,  or  (3)  by  force  of  the  act  of  January  2S, 
1828  (4  Stat.,  246).    National  executive  common  law  is  as  much  a  law 
for  executive  officers  as  judicial  common  law  is  law  for  courts.    Usage 
makes  executive  common  law  as  well  as  judicial  common  law  (2  Op. 
Att.-Gen.,  558;  Lawrence,  Compt.  Dec,  lutrod.,  xxii).    Usages  which 
secure  the  great  ends  of  justice  must  necessarily  be  adopted.    A  usage  j 
which  would  do  injustice  to  the  Government  is  a  wrong  to  all  the  peopte  I 
and  can  neither  endure  nor  be  tolerated.    The  authority  to  make  the  I 
set-off,  if  it  exist  on  general  principles  of  N'ational  executive  eommonkw^  | 
could  be  taken  awaj'^  by  a  statute.    But  neither  section  1766  of  the  Re* 
vised  Statutes,  nor  the  act  of  March  3, 1875  (18  Stat.,  481),  has  any  sach 
effect.    Neither  this  section,  nor  this  act,  is  negative  in  terms  or  by  in-* 
ference,  and  hence  cannot  repeal  the  prior  common  law  or  a  prior  stal'; 
ute.    (Potter's  Dwarris,  Stat.,  74,  154;  Hardcastle,  Statutory  Law,  187; 
Bishop,  Written  Laws,  153,  154;   Sedgwick,  Construction  Stat  aol 
Const.  L.,  2d  ed.,  31).    Neither  was  designed  to  repeal  or  change  the 
power  given  by  section  236  of  the  Revised  Statutes,  which  gives  a  stat- 
utory authority  to  make  the  set-off.    All  the  statutes  referred  to,  and 
the  common-law  principles,  are  to  be  construed  as  in  pari  materia; 
effect  is  to  be  given  to  each,  and  neither  is  to  be  deemed  a  repeal  by 
implication  of  either  of  the  others. 

In  view  of  all  this,  it  may  well  be  maintained  that  the  claimant  ii 
this  case  is  ''in  arrears  to  the  United  States"  within  the  meaniagof 
section  1766  of  the  Revised  Statutes,  and  notwithstanding  the  opinioiii 
heretofore  given  on  the  subject.  The  courts  have  either  taken  this  riew 
in  decisions  to  which  reference  has  already  been  made,  or  have  asserted 
the  right  of  setoff  without  reference  to  this  section.  This  view  of  sectioi 
1766  is  confirmed  by  another  consideration.  Prior  to  the  act  of  Janoaiy 
25, 1828  (4  Stat.,  246),  similar  provisions  were  inserted  in  annual  apim^* 
priation  acts.  The  act  of  March  3,  1823  (3  Stat.,  763)  contained  the 
usual ^romo:  "That  no  money  a])propriated  by  this  act,  shall  be  paid 
to  any  person,  for  his  compensation,  who  is  in  arrears  to  the  United 
States,  until  such  person  shall  have  accounted  tor,  and  paid  into  the 
Treasury,  all  suras  for  which  he  maybe  liable."  But  it  contained  ai 
additional  proviso :  '*  Tliat  nothing  in  this  section  contained  shall  extend 
to  •  ♦  *  the  appropriation  for  compensation  to  the  Vice-President 
of  the  United  States."  This  evidently  shows  that  the  word,  compensatufh 
was  used  to  include  salaries,  and  that,  without  some  limitation,  tl* 
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is,  ^<  persons    •    •    •    in  arrears  to  the  UQi  ted  States,^  were  under- 

1  to  include  officers  who  were  iu  any  form  indebted  to  it. 

otion  1766  of  the  Revised  Statntes  declares  that,  ^'  no  money  shall 

aid  to  any  person  for  his  con^pensation  who  is  in  arrears  to  the 

ed  States."    Bon\ier  defines  the  noun,  '^arrears,"  as:  ^^Any  money 

ftnd  ani>aid  at  a  given  time.    The  remainder  of  an  account  or  sum 

)uej  in  the  hands  of  an  accountant.''    Webster  says:  ^^  A  person 

be  in  arrear  for  the  whole  s mount  of  a  debt ;  but  arrears  and  arrear- 

onply  that  a  part  has  been  paid."    The  phrase,  ^^  in  arrears  to  the 

ed  States,"  simply  moans  indebted  to  the  United  States  in  any  form 

fy  ascertained^  but  the  right  to  retain  money  in  certain  ciises  extends 

nd  this  (McKnight  r.  Uniteil  States,  98  U.  S.,  170).    The  statute  is 

didlt  and  is  to  be  liberally  comtrued  to  effect  its  object  to  secure  the 

ts  of  the  United  States.    Any  construction  of  it  which  would  pre- 

the  United  States  from  obtaining  by  means  of  the  onlinary  method 

troflf  the  just  payment  of  debts  due  it,  is  entitled  to  no  favor. 

16  act  of  March  3,  1875  (18  Stat.^  481),  provides: 

rhat  when  any  final  judgment  recovered  against  the  United  States, 
*Aer  claim  duly  alhu^ed  by  legal  authority,  shall  be  presented  to  the 
etarj  of  the  Treasury  for  payment,  and  the  plaintitf  or  claimant 
fin  shall  be  indebted  to  the  United  States  in  any  manner^  whether  as 
cipal  or  surety,  it  shall  he  the  duty  of  the  Secretary  to  withhold 
Dent  of  an  amount  of  such  judgment  or  claim  espial  to  the  debt 
due  to  the  United  States." 

lis  act  is  remedial,  and  is  to  be  liberally  construed  to  effect  its 
et,  which  is  to  secure  to  the  United  States  the  right  of  set-off 
ost  all  persons  indebteii  to  it.  It  certainly  contains  no  word  or 
06  which  excepts  any  debtor  to  the  United  States  from  its  opera- 
Its  terms  are  sufficiently  comprehensive  to  include  all  debtors. 

has  been  sufficiently  shown  in  discussing  elsewhere  the  word, 
im,''  and  it  is  unnecessary  now  to  rei>eat  the  reasoning  on  the 
ect.  (Claims- Assignment  case,  3  Lawrence,  Coinpt.  Dec.,  13,  395; 
f  ante  36.)  And  this  act  seems  to  have  been  passed  to  meet  any 
ible  objection  to  the  right  of  the  Uiiite<l  States  to  make  a  set-oflf, 
;h  might  arise  by  reason  of  the  opinions  of  Attorneys  General, 
hich  reference  has  been  made.  Exce])tions  which  make  favored 
les,  and  give  them  exemptions  without  any  ade<|uate  reason,  are 
dnly  not  to  be  created  by  mere  (construction.  It  may  well  be  con- 
ed, that  the  salary  and  com[)ensation  payable  to  the  claimant  in 
case,  when  allowed  by  the  proper  accounting  ofticers,  is  a  "claim 

allowed"  within  the  meaning  of  the  act  of  March  3,  1875. 

is  well  settled,  that  an  officer  may  sue  the  United  States  in  the 
•t  of  Claims  for  his  salary^  due  under  section  1059  of  the  Kevised 
ates,  which  gives  that  rx>\\vt  jurisdiction  of  '^all  claims  founded 
i  any  law  of  Congress,  •  •  •  or  upon  any  contract,"  &c. 
ton's  case,  7  Ct.  CI.,  302;  Twenty  per  cent,  cases,  9  Id.,  302;  s.  c, 
Tall.,  179;  Daiiese's  case,  15  Ct.  CI.,  04;  Mitchell's  case,  18  M.,  281.) 
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It  is  thus  shown  that  an  officer  so  suing  is  a  claimant,  and  that  hia 
demand  for  salary  is  a  claim.  And  in  such  action  the  court  has,  by 
virtue  of  the  same  section,  jurisdiction  of  "  all  set-offs  *  *  •  on  the 
part  of  the  Government.''  It  does  not  seem  probable  that  Congrew 
failed  to  give  to  accounting  officers  a  jurisdiction  over  salaries  as  exten- 
sive as  that  of  the  Court  of  Claims.  Certainly  the  statutes  are  notso 
drawn  as  to  require  any  subh  construction.  If  the  claimant  should  sue 
in  the  Court  of  Claims  to  recover  his  salary,  he  would  be  met  with  t 
set-off  of  the  judgment  which  the  United  States  holds  against  him. 
There  is  no  reaxson  why  he  should  not  be  met  with  the  set-off  now. 

The  authority  of  the  proper  accounting  officers  to  make  the  setoff  io 
this  case,  is  well  supported  by  (1)  general  principles  of  national  execu- 
tive common  law,  by  (2)  statute,  reason  and  justice,  and  by  (3)  the 
power  and  duty  inherent  in  their  offices.  It  seems  to  be  supposed  that 
the  jurisdiction  of  courts  as  to  set-off,  has  some  connection  with  this 
subject.  Courts  of  law  have  no  jurisdiction  at  common  law  over  set- 
off. Such  jurisdiction  in  these  courts  exists  only  by  statute.  Set-off  is 
a  subject  of  equity  jurisdiction.  But  this  has  nothing  to  do  with  the 
authority  or  duty  of  accounting  officers.  They  exercise  a  different 
jurisdiction,  by  virtue  of  statutes,  which  do  not  relate  to  courts,  and  bf 
virtue  of  authority  inherent  in,  and  incidental  to  the  character  of  their 
offices.  We  are  not  now  inquiring  after  the  jurisdiction  of  courts  aa 
given  by  statute,  or  as  growing  out  of  their  organization  recogDixiDf 
common  law  powers  and  principles.  We  are  looking  to  the  jurisdictioo 
of  accounting  officers,  whose  powers  are  to  be  so  construed  as  to  secme 
the  great  ends  of  justice  alike  for  citizens,  and  the  Government,  unleM 
the  statutes  under  which  they  act,  or  the  general  character  of  the  oiBce 
they  exercise,  necessarily  limits  their  authority  so  as  to  secure  a  failore 
of  justice.  The  maxim  applies  as  well  to  accounting  officers  as  to  coorts, 
bonijudicis  est  ampliare  jurisdictionem,  or  as  Lord  Mansfield,  C.  J.,  said, 
*'the  true  text  is,  boni  judicis  est  ampliare  justiciam''  (1  Burr,,  3W). 
Lord  Hobart  commended  the  judge,  "who  seems  fine  and  ingenious  so 
it  tend  to  right  and  equity''  (Hob.,  125). 

The  setoff  will  be  made  accordingly. 

Treasuby  Department, 

First  Comptroller's  Office^  October  11,  1883. 
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THE    CIEtCUIT    COURT    OF   THE   UNITED    STATES   FOR 
THE   WESTERN   DISTRICT  OF  VIRGINIA. 

Septebiber  Term,  JSS3,  at  Harrisonburg. 

[B  United  States  v.  D.  H.  Ralston,  as  administrator  of  A.  8 
9ray,  deceaaedj  late  marHhal  of  the  western  district  of  Virginia^  and 
Bdwabd  MgMahon,  surety. 

The  proper  scconnting  officers  of  the  Tn'asiry  Department  are,  by  section  846  of 
the  Revised  Statotes,  empowered  to  n*vi8f  the  accounts  of  district  attomoys» 
marshals,  and  clerks  of  United  States  courtH,  although  such  accounts  may  have 
heen  approved  by  an  order  of  the  proper  Unit<Ml  States  circuit  or  district  court. 

tTader  section  886  of  the  Revised  Statutes  trauKoripts  from  the  lN>oks  of  the  Treas- 
my  Department  are  not  prima  facie  proofs  of  the  facts  and  statements,  which 
•neh  transcripts  contain,  but  are  merely  ** evidence"  competent  to  go  before  the 
eoort  and  jury  for  what  the  trauHcripts  may  be  deemed  by  the  court  and  Jur>'  to 
prove:  They  are  to  be  presumed  to  present  facts,  in  the  absence  of  contrary 
evidence. 

The  niliog  made  by  the  First  Comptroller  (Subpccna  case,  2  Lawrence,  Compt. 
Dec.,  2d  ed.,  ^^^)t  that  a  **  marshal  i4  entitled  to  but  one  mileage  for  all  Govern- 
Bent  witnesses  served  in  one  locality  or  direction  at  the  same  time,  no  matter 
how  many  write  of  subpoiua  he  may  have,  or  what  may  l>e  their  form,''  con- 
curred in,  "so  far  as  it  relates  to  double  iuileages  in  cases  embraced  by  the  terms 
of  the  act  of  [February  22]  \S7^  lli^  Stat.,  'XU,  sec.  7].-- 

rhe  principle,  which  is  concurred  in,  of  this  decinion  of  the  First  Comptroller, 
inhibits  a  charge  fur  mileage  in  nerving  a  mibpoMia  in  any  case,  where  at  the 
■ame  time  and  in  the  sume  journey  mileage  lias  been  charged  for  serving  a  writ 
of  arrest. 

rbe  opinion  of  Attorney-General  Perena  of  October  10,  1878  (16  Op.  Att.-Gen.,  169), 
asserting  the  right  of  a  marnhat  to  plunil  inileagCM  in  such  cases,  and  the  opinion 
of  Ballardf  Judge,  in  the  district  court  of  Kentucky  on  the  same  subject,  not 
concnrred  in. 

The  First  Comptroller,  **in  his  circular  of  August  10,  18^1,  based  on  his  decision 
of  Jane  24,  1881,  limits  its  enforcement  to  *  accounts  of  marshals,  clerks,  and 
commissioners  for  services  performed  afUr  June  'JO,  1881.'" 

rhe  court  adopts  the  application  of  tht*  eirciitar  according  to  its  terms.* 

rhe  Government  may,  in  nom*^  cases,  be  e>^topped  from  denying  the  validity  of  the 
acts  of  its  duly  authorized  ofticers.  t 

Fhis  is  an  action  on  the  ofti(*Jal  bond  of  the  late  marshal  of  the 
stern  district  of  Vir^^inia — in  which  action  the  United  States  seeks 
recover  a  balance  alleged  to  bo  due  on  the  settlement  by  the  proper 
wanting  officer,  of  the  accounts  of  said  marshal. 
The  ca8e  was,  by  agreement,  submitted  to  the  court  to  decide  all 
estions  of  law  and  fact. 


The  first  seven  paragraphs  of  the  nyllabus,  prepanvl  by  the  First  Comptroller, 
■ent  what  he  understands  to  be  the  con(^1usionH  of  the  learned  judge  in  his  opin- 
io the  above-entitIe<l  eanse. 

Paragraph  8  of  the  syllabus  embraces  tlie  point  discussed  by  the  First  Comp- 
iler in  the  foot-note  at  the  end  of  this  case. 
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Hon.  BOBEBT  M.  HuaHES,  Judge^  delivered  a  learned  and  exhai 
ive  opinion,  from  which  the  following  extracts  are  taken : 

Before  dealing  with  the  items  which  constitute  the  sam  in  dispnt 
may  be  remarked  that  the  accoHnting  officers  of  the  Treasury,  under 
direction  of  the  Comptroller,  are  undoubtedly^  empowered  to  revise 
accounts  of  the  district  attorneys,  marshals,  and  clerks  of  the  court 
the  United  States,  and  to  reject  items  in  these  accounts  that  have  b 
audited  and  passed  by  the  district  judges  of  the  United  States.  ( 
February  22, 1875,  18  Stat.,  333.)  In  passing  upon  the  accounti 
these  officers,  the  judges  act  merely  in  a  ministerial  capacity.  T 
allowances  of  such  accounts  are  not  judicial  judgments,  reversible  ( 
on  judicial  appeal.  They  are  but  little  more  than  certificates  of 
regularity  and  genuineness  of  the  accounts  and  vouchers,  and  are  d 
by  express  law  (section  846,  Eev.  Stat.),  "subject  to  revision  upon  t 
merits,"  by  the  appropriate  accounting  officers  of  the  Treasury.  ' 
provision  of  law  is  not  only  wise  and  proper  in  itself,  but  benevolei 
the  judges,  who  are  thus  relieved  of  a  very  irksome  responsibility 
labor,  which  bring  them  into  unpleasant  antagonism  with  the  offi 
of  their  courts. 

I  will  also  remark  as  to  the  force  and  effect  which  are  to  be  give 
the  transcripts  from  the  books  of  the  TDreasury  Department  at  W 
ington,  which  [transcripts]  are  filed  in  this  and  like  causes.  They 
not  prima  facie  proofs  of  the  facts  and  statements  which  they  coni 
but  are  merely  "evidence''  competent  to  go  before  the  jury  and  c 
for  what  they  may  be  deemed  by  court  and  jury  to  prove.  They 
to  be  presumed  to  present  facts,  in  the  absence  of  contrary  evide 
but  are  not  to  be  accepted  as  outweighing  evidence  given  under 
two  sections  which  constitute  true  legal  evidence,  viz:  those  of  an 
given  under  opportunity  of  cross-examination.  The  language  of  the 
of  Congress,  which  makes  them  competent  evidence  in  the  court 
justice,  is  (section  886,  Rev.  Stat.):  "Transcripts  from  •  •  •  b< 
•  •  *  of  the  Treasury  Department  •  *  *  shall  be  admitte 
evidence,  and  the  court  trying  the  cause  shall  be  authorized  to  g 
judgment  and  award  execution  accordingly."  The  effect  of  this 
vision  is  to  require  that  these  transcripts  shall  be  admitted  as  coi 
tent  evidence  in  a  trial,  to  be  allowed  such  weight  as  the  court  and. 
shall  in  each  cause  deem  to  be  due  to  them. 

I  come  finally  to  a  large  class  of  disallowances  [made  against 
marshal  by  the  accounting  officers],  of  which  [one]  item  •  •  • 
an  example.  It  is  in  these  words :  '*  Forty-two  miles  to  Tazewell  Coi 
to  serve  subpoena  in  U.  S.  v.  Wallace  disallowed;  the  same  travel  b 
charged  to  arrest  in  the  same  trip." 

This  is  one  of  a  large  class  •  ♦  ♦  of  like  character  •  * 
aggregating  $674.12.  The  facts  in  this  case  were  that  the  officer 
ceeded  to  Tazewell  County,  carrying  a  writ  of  arrest  for  Wallace, 
accused  person,  and  also  a  writ  of  subpcena  for  the  witnesses  for 
Government  in  the  case.  He  charged  mileage  for  serving  the  wr 
arrest,  and  also  mileage  for  serving  the  writ  of  subpcena;  thus,  tbo 
making  but  one  journey,  yet  charging  for  two  mileages.  It  was  on 
ground  that  the  Department  rejected  the  charge  of  mileage  in  sen 
the  subpoena.  The  question  for  the  court  is,  whether  the  double  n 
age  was  due,  and,  more  especially,  whether  the  deceased  marshal^  who 
a  disbursing  officer  (1  Lawrence,  Compt.  Dec,  2d  ed.,  App.,  ch.  XV,  € 
paid  it  in  good  faith  to  the  deputy,  ought  to  be  credited  with  the  ft^ 
mileage  in  thi^  suit. 
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Up  to  the  year  1875  there  was  no  doubt  of  the  rifi^ht  of  the  officer  to 
is  doable  mileage,  and  it  was  habitually  allowed,  Itoth  by  the  district 
Iges  and  the  accounting  officers  of  the  Treasury  at  Washington.  The 
^visions  of  law,  under  whicli  this  allowance  was  made  (section  81^9, 
IV.  Stat.),  were  as  follow:  "For  8ervi<*e  of  any  warrant,  •  •  •  or 
icr  writ,  &c.,  •  •  •  two  <lollars  for  each  ])erson  on  whom  serv- 
\  is  made  •  •  ♦.  For  travel,  in  going  onJy,  to  ser\'e  any  process, 
!.,•••  including  writs  of  subpoena  in  •  *  •  criminal  cases, 
:  cental  a  mile,  to  be  computed  fn>ni  the  ]»lace  where  the  process  is  re- 
med  to  the  place  of  service,  or,  when  more  than  one  person  is  served 
erewith,  to  the  place  of  service  whi(;h  is  most  remote,  adding  thereto 
e  extra  travel  which  is  necessary  to  serve  it  <»n  the  others.  •  •  •. 
nd,  to  aave  unnecessary  expense,  it  shall  be  the  duty  of  the  clerk  to 
lert  the  names  of  as  many  witnesses  in  a  cause  in  such  subpcena  as 
ovenience  in  serving  the  same  will  permit.'^ 

On  February  22, 1875,  Congress  ]mssed  a  law  aimed  at  another  object, 
lit  couched  in  the  following  general  terms  (Supplement  to  Rev.  8tat., 
.147  [18  Stat.,  334,  sec.  7|):  "After  the  first  day  of  Jannar}',  1875,  no 
*  *  [marshal]  shall  become  entitled  to  any  allowance  for  mileage 
r  travel  not  actually  and  necessarily  i>erformed  under  the  provisions 
f  existing  law." 

In  view  of  this  latter  statute,  some  question  was  made  in  1870  as  to 
ke  propriety  of  charges  for  double  mileage  of  the  character  I  have 
Idicatedy  as  habitually  made  and  allowetl  before  ita  passage;  and  Act- 
m  Attorney-General  Phillips,  in  an  o])inion  given  on  the  29th  of  May, 
)76  (16  Op.  Att.-Gen.,  108),  pronounced  adversely  to  the  practice,  rest- 
g  his  opinion  distinctly  uiK)n  the  act  of  1875,  and  holding,  virtually, 
lat,  as  the  officer  had  made  the  journey  for  the  puri)ose  of  serving  one 
rit,  he  was,  as  to  the  other  writ,  entitled  only  to  the  fee  for  service, 
id  not  to  mileage,  for  a  journey,  which,  as  to  that  writ,  he  did  not 
ictoally  and  necessarily  perform.*-  This  ruling  does  not  seem  to  have 
aDged  the  practice  of  charging  and  allowing  double  mileages  of  this 
rt;  especially,  as  Mr.  Attorney-General  Devens,  in  an  otiicial  o])inion 
ted  on  the  10th  of  October,  1878  (10  Op.  Att.-Geii.,  100),  rt*vcrsed  the 
ling  of  Mr.  Phillips,  and  held  tliat  the  act  of  JS75  ]>nMlu<*ed  "no 
edification  of  the  ])rovisions  of  section  8120  in  so  far  as  they  lix  the 
De,  determine  the  mo<ic  of  computation,  and  lintit  the  coui])ensation 
the  marshal  for  the  siirvire  of  piinress'^  and  that  the  marshal  ^Ms 
titled  to  *full  mileage  on  ea^^h  icrit  served  by  him,  when  several,  issued 
behalf  of  the  Government  to  be  served  on  ditleriMit  persons,  are  or 
ght  be  served  at  the  same  time,  though  only  one  travel  be  necesMary 
make  the  service  on  all  of  said  ]>ersons,  where  such  travel  is  actually 
rformed.' "  In  supi)ort  of  this  view  of  the  law,  Judge  Ballard,  of  the 
(trict  of  Kentucky,  ma<le  a  similar  ruling  uiK>n  the  account  of  Marshal 
H.  Crittenden.  See  Kx.  Doc.  1,  part  3,  special  sess.,  18S1,  p.  1!>. 
[t  was  not  until  June  li4,  1881,  that  this  ruling  of  the  Attorney- 
neral  was  questioned,  and  it  was  then  practically  annulle<l  by  a 
vision  of  the  First  Comptroller  of  the  Treasury,  the  Hon.  William 
wrenoe  [subixena  case,  2  LawnMice,  Compt.  I)ec.,  lid  ed.,  Ii80],  in 
ich  the  C-omptroller  held,  '^that  the  marshal  is  entitle<l  to  but  one 
leage  for  all  Government  witnesses  served  in  one  locality  or  <lirection 
the  same  time,  no  matter  how  many  writs  4)f  subpcena  he  may  have, 
what  may  t)e  their  form.^  Although  this  particular  decision  of  the 
mptroller  referred  only  to  plural  subinenas  for  witnesses,  it  in  prin- 
le  embraces  the  disallowance  (cite<l  al>4>ve  as  an  example),  and 
libitB  the  charge  for  mileage  in  serving  a  subpiena  in  any  case  where, 
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at  the  same  time  and  in  tlie  same  journey,  mileage  has  been  charged 
for  serving  a  writ  of  arrest. 

I  am  free  to  say  that  I  entirely  concur  in  the  views  of  the  Hon. 
Comptroller  in  the  decision  referred  to,  so  far  as  it  relates  to  doable 
mileages  in  cases  embraced  by  the  terms  of  the  act  of  1875;  and  if 
the  charges  for  double  mileage,  now  under  consider«ition,  had  been  for 
services  rendered  since  June^  1831,  I  should,  without  hesitation,  disal- 
low all  duplicate  charges  of  mileage  for  the  same  journey.  Bat  the 
Comptroller,  in  his  circular  of  August  10, 18SI,*  based  on  his  decisioQ 
of  June  24,  183L,  himself  limited  its  enforcement  to  ^'accoaats  of 
marshals,  clerks,  and  commissioners  for  services  performed  after  Jane 
30, 1881;"  and  I  think,  as  he  himself  implies,  that  it  would  be  anjast 
to  give  it  an  ex  post  facto  operation. 

The  late  marshal  paid  these  double  mileages  on  the  faith  of  the 
previous  practice  in  regard  to  them,  it  would  be  unjust  to  call  upot 
him  to  refund  them,  if  he  were  alive.t  It  would  be  doubly  unjust  te 
require  his  sureties  to  refund  them,  now  that  he  is  dead.  These  mile- 
ages were  all  paid  before  the  end  of  1878,  three  years  before  tin 
decision  was  made  which  has  now  been  applied  to  them.  Looking  M 
these  disallowances  as  a  jury  would  regard  them,  I  find  myself  nnabb 
to  concur  with  the  Department  in  applying  to  them  its  newralin^ 
and  will  credit  them  in  this  suit  to  the  defendants.  They  amoant  to 
♦674.14. 


*  The  circalar  is  as  follows : 

^*  Circular  oonoerning  mileage  for  travel  to  aerve  aubpcpnae,  etc. 
"  [1881,  Department  No.  88,  First  Comptroller's  Office,] 

"Treasury  Departmext, 

"First  Comptroller's  Office, 

"  Washington,  D.  C,  August  10,  1881. 

"Sir:  Herewith  is  inclused,  for  your  information,  a  copy  of  a  decision  whichlhtit 
given  upon  the  question  of  mileage  for  travel  to  serve  subpoenas  on  witnesses  reqnini 
to  testify  in  behalf  of  the  United  States,  involving  a  construction  of  the  law  relitiil 
to  the  manner  in  which  such  subpa)na8  should  be  issued. 

"  The  law  making  it  the  duty  of  the  clerks  to  insert  the  names  of  as  many  of  wk 
witnesses  in  a  snbpcDna  as  convenience  in  serving  the  writ  will  permit,  inclndeB,k| 
implication,  commissioners  of  the  circuit  courts,  upon  whom  it  is  equally  obligatoiy* 
Accounts  of  marshals,  clerks,  and  commissioners  for  services  performed  after  Jm 
30,  1881 — the  close  of  the  last  fiscal  year — will  be  adjusted  in  accordance  with  til 
law  as  now  construed. 

*'Very  respectfully, 

"WILLIAM  LAWRENCE, 

*' First  Comptroaer." 

tNoTE  BY  THE  FiRST  COMPTROLLER. — It  scems  to  be  justand  a  reasonable  prinei^ 
of  law,  that,  when  a  construction  has  been  given  to  a  statute  by  officers  required  If 
law  to  do  so,  which  construction  is  not  clearly  wrong,  and,  on  the  faith  of  such  eei* 
struction,  disbursing  officers  have,  in  good  faith,  and  in  accordance  therevkith,  ftH 
out  money,  they  Should,  in  the  settlement  of  their  disbursing  accoants,  be  ailovdl 
credit  for  money  so  disbursed.  A  change  in  the  construction  of  the  statvtM 
should  operate  prospectively  in  such  cases,  and  as  to  such  officers.  The  €k>yeniiiieBt  b 
not  generally  estopped  from  asserting  the  mistakes  of  its  officers. 

But,  as  the  Government  can  only  act  by  its  authorized  officers  or  agents  (ExigaMT 
case,  3  Lawrence,  Compt.  Dec,  92;  Strong  v.  District  of  Columbia,  1  Mackey,  tt5]^ 
their  acts,  which  are  not  ultra  vires^  but  within  the  limit  of  their  respective  IswftI 
powers,  are  its  acts,  and  should  generally  bo  conclusive  upon  it,  when  third  penK** 
have,  in  good  faith,  in  the  lawful  discharge  of  official  duty,  and  in  obedience  to  th* J 
authorized  direction  of  such  officers  or  agents,  paid  out  money  to  persons  entitled  I* 
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THE  MATTEB  OF  THE  RIGHT  OF  A  UNITED  STATES  DISTRICT  ATTOR- 
EY  TO  PER  DIEM  COMPENSATION  FOR  APPEARING  BEFORE  A  JUDGE, 
E  A  COMMISSIONER  OF  THE  CIRCUIT  COURT,  AT  THE  APPLICATION 
ND  HEARING  FOR  THE  ISSUE  OF  WARRANTS  TO  ARREST  PERSONS 
BARGED  WITH  CRIME.— BRAZEE'S  CASE. 


L  district  attorney  of  the  United  States  is  not  entitled  to  compensation  under  sec- 
tion 824  of  the  Revised  Statutes  for  services  n^ndeitHl  in  the  case  of  a  i>er9on 
eharg^ed  with  crime  prior  to  the  time  T\'hen  the  accused  is  hrooght  before  a  Judge 
or  commissioner. 

rbe  jorisdiction  of  the  Secretary  of  tlie  Interior,  to  decide  on  appeals  by  officers  ot 
courts  from  the  decision  of  the  Fin»t  Comptroller,  having  been  taken  away  by 
tha  statute  which  created  the  Di^partnient  of  Justice,  the  First  Comptroller  can 
BOW  revise  decisions  made  while  such  jurisdiction  on  appeal  existed. 

rhs  decision  of  the  Secretary  of  the  Interior,  baso«l  on  the  opinion  of  the  Attorney- 
Osneral  of  Jane  7,  1458  (9  Op.  Att.-Gen.,  170),  and  in  accordance  therewith,  re- 
examined, and  the  principle  thereof  held  not  applicable  in  the  adjustment  of 
accounts. 


scisiON  BY  William  Lawrence,  First  Comptroller. 

kDclrew  W.  Brazee,  Uiiit^^d  States  district  Attorney  for  the  district  of 
lorado,  in  his  account  for  official  services  during  the  quarter  which 
led  September  30,  1883,  charges  per  diem  fee?  for  appearing  before  a 
omissioner  on  application  and  hearing  for  the  issue  of  warrants  to 
■est  persons  charged  with  crime. 

¥hen  the  account  was  submittetl  by  the  attorney  to  the  Unite<l  States 
trict  court  for  the  district  of  Colorado,  tlie  charges  in  question  were 
i  approved;  because,  says  the  attorney,  ^*  Judge  iJallett  decided  that 
h  charges  were  unauthorized." 

L  like  opinion  was  held  by  a  former  First  Comptroller,  and  was 
>lied  in' the  adjustment  of  accounts.  But,  in  the  spring  of  1858,  an 
>eal,  as  then  authorized,  from  his  ruling,  was  taken  by  the  United 
ktes  attorney  for  the  southern  district  of  New  York,  to  the  Secretary 
the  Interior;  and  by  him  the  question  was  referred  to  the  Attorney- 
neraly  who  gave  an  opinion  June  7,  1858  (9  Op.  Att.-Gen.,  170),  in 
or  of  the  appellant,  which  was  concurred  in  by  the  Secretary. 
nie  clause  of  the  statute,  prescribing  per  diem  fees  for  the  attendance 
district  attorneys  before  commissioners,  is  contained  in  section  824 
the  Uevised  Statutes,  as  follows: 

<For  examination  by  a  district  attorney,  before  a  judge  or  commis- 
ner,  of  persona  charged  with  crime^  five  dollars  a  day  for  the  time 
seeearily  employed.^ 

Bive  ity  especially  in  ctutea,  wliem,  hh  a  vuluutary  and  authorized  payuietit,  or  for 

er  caoae,  money  so  paid  caunot  be  rechiimed. 

Im  to  itUupptl,  see  Sanborn's  cuHe,  3  Lawnaico,  Coinpt.  Dec,  210;  Kilbouni's  case, 

Awrence,  Ck>mpt.  Dec.,  *^  ed.,  57H. 

U  to Tolmmiarif  pajfrncnt,  see  R(^e8ide*8  Appeal,  a/i/f,  15G;  Sanborn's  case,  3  Lawrence 

oapt.  Dec.,  210. 
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Siiiee  the  appeal  referred  to  was  decided,  such  charges,  as  are  nc 
iliie^ntioii,  have  rarely  appeared  iu  the  accounts  of  district  auor 
Itecause  the  practice,  which  the  Attorney-Geueral  describes  in  his 
ion.  is  uot  a  eouiuiou  one.  Heuce,  it  canuot  be  said,  that  nsagi 
settled  the  coustruction  of  the  statute.  District  attorneys  in  ni< 
the  judicial  districts  do  not  appear  before  the  commissioners  to  pi 
warrants  of  arrest. 

The  i[uesciou  is  now  pi*esented,  whether  the  charges  made  I 
Brazee,  but  uot  approved  by  the  court,  shall  be  allowed  in  the  a 
nient  of  the  account  ' 

The  expression  in  the  statute,  ^^exami/m^toit  by  a  district  aut 
l»efore  a  judge  or  commissioner,  of  persons  charged  with  crimed  \ 
the  t'diiminatioH  or  prosecution^  either,  or  both,  of  a  criminal  ckarti 
has  Iteen  said,  **that  examination  o/t/ie  person  charged  means  inn 
Hon  i»/tht  iMst\*  And  the  pertinent  inquiry  has  been  made:  *'Thu 
settletl,  why  should  we  make  any  distinction  between  the  investi| 
which  takes  place  before  the  warrant  and  that  which  comes  befoi 
i^ommittal?"  And  it  has  been  farther  said:  '^They  are  both  eq 
investigations  of  the  case,  and  one  is  no  more  an  examination  o 
person  than  the  other.  It  follows  that  the  district  attorney  is  en 
to  his  fee  of  tive  dollars  i>er  day  for  the  time  necessarily  emplor 
the  pivliminary  pnK*eedings  of  a  criminal  prosecution,  both  befor 
at\er  the  arrest "  v*^  ^V'  Att.-Gen.,  171).  This  reasoning  cannot  b< 
cunvd  iu.  Whether  the  strvice  of  the  district  attorney,  for  whk 
/>cr  «f:V'M  compensation  is  authorized,  consists  of  the  ^*  inrejttigatioR 
^xi.si"  I'!'  i*i  xOK*iintiiUi  :ht  prosecttti<tn  of  a  crimintil  charge,  eitht-rnr 
as  Serine  ivasouaMe.  nt>t  only  the  charge,  but  also  the  arrest,  nii^; 
I  o*lo  liu-  s«  1  Vive. 

: .  I'mn  >  :lio  lU'ce^sLiry  effect  of  the  words  of  the  statute,  whiuh 
tie  .;';••'»  ••ti»i  c\auiinatii»n  •  •  •  of  ijcrsons  c/ifirpeJ  with  ri. 
i.i»:  »»:  .i:i  ala  jL:\itioi[  v»f  crime  before  a  char^'e.  A  person  is  lu-i 
Icu.il  sense,  "i  \'ir',ifi  with  crime,"  until  the  proj>er  allidavit  is  lilnJ 
,ii;  i»:i  V ci  h  i\  ::iu  aaihtuity  to  hear  a  charjre.  Not  onlv  so,  ihf  >: 
uiVf.N  the  .*• '  i  (  u,  iiMi  lor  services  commcncini^  so  s«Kin  as  tht-«i 
:s  :r..ule.  lui:  "iiu  tx.immation  •  •  •  [whatever  that  may  ::ji 
Ihi\»ic  a  indue  '»i"  comniissit»uer,  of  i>ersons  charged  with  crinit  " 
explicit  lauiruaiie,  the  ••examination" — tlie  service — is  tt»  he  -  '' 
lulize  oi  commissioner."  and,  at  a  time  when,  in  such  proeiur,  ;■•: 
are  '•iharued  with  crime."  Tliis  clearly  points  to  a  timt  ainl  a  *■ 
no:  only  r.^'ter  arrt^t.  but  after  a  i>arty  **chiirged  with  criiiu"  ii-i 
••hetoie  a  lUtliTc  or  commissioner." 

-.    rhc  inouirv, '-wliv  shouhl  we  make  any  distinction  hrtv^T:: 

Mm*  • 

in\esti::atiou  which  takes  phice  befoiv  the  warrant  antl  ri.a:  *' 
couus  i»etore  the  committal  f"  is  sutliciently  answered  l»ysa.\::;.' 
tlie  statute  si»  retiuires. 

Hut  reasons  are  not  wanting  to  justify  what  Congress  has  :»rt'V 
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liere  should  evidently  be  nome  time  in  connection  with  an  allegation  of 
rime  when  the  compensation  for  Hervicen  of  a  district  attorney  should 
Mnmence  to  accrue.  Congress  might  have  provided  compensation  for 
is  advice  to  every  person  or  officer  who  might  give  him  information  of 
real  or  supposed  criminal  act,  or  for  inquiry  into  and  examination  of 
Ue^tions  of  crime,  or  for  causing  proper  proceedings  to  be  commenced 
enerallj.  It  may  well  be  supposed  that  such  provision  would  ofien  a 
ide  door  for  claims  to  compensation,  and  hence  Congress,  by  the  act 
r  February  26,  1853  (10  Stat.,  1C2),  now  section  824  of  the  Revised 
tatateSy  authorized  a  per  diem  compensation  to  commence  with  the 
ezamination    •    •    •    before  a  judge  or  commissioner.'' 

3.  This  conclusion  may  be  reached  from  the  immediate  connection  in 
hich  the  provision  in  question  is  used,  and  from  the  subjects  with 
hich  Congress  was  dealing.  The  next  clause  of  the  statute  gives  the 
tstrict  attorney  per  diem  compensation  ''for  each  day  of  his  necessary 
ttoDdance  in  a  court  of  the  United  States,"  &c. 

4.  If  the  clause  now  under  consideration  authorize<i  com]>ensation  for 
ke  ''investigation  of  a  case"  prior  to  the  hearing  before  a  commis- 
itoer,  section  838  of  the  Revised  Statutes,  taken  from  nubseqmnt  ttat- 
lety  wonld  have  be«n  in  part,  at  least,  unnecessary.  It  requires 
every  district  attorney,  to  whom  any  collector  of  customs  or  of  inter- 
il  revenue  shall  report"  certain  violations  of  law,  ''to  cause  the  proper 
looeedings  to  be  commenced  and  ]>rosecuted  •  •  •  unless,  upon 
iqoiry  and  examination,"  such  district  attorney  shall  otherwise  deter- 
ine;  and  it  is  provided,  that,  "for  the  expenses  incurred  and  services 
ndered  in  all  such  cases,"  he  shall  receive  "such  sum -as  the  Secre- 
ny  of  the  Treasury  shall  deem  just." 

In  view  of  all  this,  it  is  held,  that  no  per  diem  compensation  can  be 
lid  to  a  district  attorney,  under  section  824  of  the  Revised  Statutes, 
r  services  rendered  in  criminal  charges  prior  to  the  time  when  the  ac- 
ised  is  brought  before  a  judge  or  commissioner.  The  claim  in  this 
lae  is  disallowed. 

Treasury  Department, 

Firtt  Comptroller's  Office,  October  26,  1883. 
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UHITBD  8TATB8  DI8TBI0T  OOUBT,  BASTBKN  BIBTRIOT  OP  SEV ' 

m  THE  MATTER  OF  THE  ACCOUNT  OF  JOHN  J.  AUJEH.  CHIEF  I 
VISOR  OF  ELECTIONS,  NOVEMBER  18, 1888.— ALLEXTO  ACOOUIT  G 

L  Sectioii  S031  of  the  ReviMd  Statatas  does  not  operate  **tohriagikBumm 
chief  soperviiior  of  electiona  within  the  ecope  of  the  eubeeqoeat  act  if  A 
tt,  1875"  (18  Stot.,  333),  which  "hee  no  appliofttion  to"*  Mieh  aeeont^ k 
by  ita  tenne,  limited  to  the  ecconnte  of  derke,  mwriifcU,  distriel  atfeKH] 
United  States  commiMionen.''  * 

S.  Aa  to  the  conatitntionftlity  of  an  act "  which  aeeka  to  antbofiae  Ihe  pvrrhi 
account  'in  open  eonrt'  before  a  cireoit  or  a  district  eoart^  and  at  Asm 
proTidea  for  the  reviaion  of  the  action  of  the  court  by  the  acesaatiigil 
the  Treaaaiy  "  Department,  puart  f  t 

Horn.  Ckarlei  L.  Benedieij  Jadge,  delivered  the  fidknring  opinN 

^The  accoant  of  John  J.  Allen,  the  Ohief  Sopervbor  of  Eheli 
District,  was  presented  to  the  District  Judge  of  the  DMn 
was  certified  by  him  porsaant  to  section  2031  of  the  Revised  81 
in  the  manner  heretofore  adopted  with  refersnoe  to  other  ni 
counts. 

*-The  same  account  is  now  submitted  to  the  District  Gomt 
District  Attorney  for  the  purpose  of  having  the  aoooont  paiBri 
open  Court  in  the  manner  provided  for  the  accounts  of  ClerkSilfa 
District  Attorneys,  and  United  States  Gommissionen  by  the  set  < 
mary  22,  1875  (18  Stat,  333). 

^^Tbis  action  on  the  part  of  the  District  Attorney  has  raiaed, 
others,  the  question,  whether  the  effect  of  section  2031  is,  to  bi 
accounts  of  a  Chief  Supervisor  of  Elections  within  the  scope  oft 
sequent  Act  of  February  22, 1875;  which  Act  is,  by  its  terms,  lir 
the  accounts  of  Clerks,  Marshals,  District  Attorneys,  and  Unite<] 
Commissioners.  Upon  this  question  my  opinion  is,  that  no  soc 
can  be  jriven  to  section  2031,  and  that  the  Act  of  February  22, 1.' 
no  application  to  the  accounts  of  a  Chief  Super\i8or  of  Election 
tion  Supervisors'  Case,  3  Lawrence,  Compt.  Dec.,  153).  For  this 
therefore,  if  there  were  no  other,  the  Court  is  coustraiued  to  de 
enter  upon  the  inquiry  tendered  by  the  District  Attorney  in  n 
to  this  account,  without  passing  upon  the  validity  of  a  statute  1 
of  February  22, 1875,  which  seeks  to  authorize  the  proving  of  an ; 
(in  open  Court)  before  a  Circuit  or  a  District  Court,  and  at  the  sai 
provides  for  the  revision  of  the  action  of  the  Court  by  the  aco 
officers  of  the  Treasury.  See  United  States  r.  Ferreini  (13  Ho 
United  States  r.  Todd  (Id.^  52,  wo/c),  Ex  parte  Gans  (Vol.  XVll 

Reporter,  471,  No.  6,  September  11, 1883). 

#  •  #  •  #  •  I 

The  account  is,  therefore,  directed  to  be  returned  to  the  1 
Attorney,  to  be  dealt  with  by  him  as  he  may  be  advised.^ 


*  The  opiDion  of  the  learned  judge  in  this  caBe  suBtains  the  decUion  of  I 
ComptroUer  in  £lectitm  Superviaore'  cose  (3  Lawrence,  Compt.  Dec.,  IfiS). 

t  The  syllabus  of  this  case,  prepared  by  the  First  Comptroller,  embncei 
deems  to  be  the  oonolusions  arrived  at  in  the  opinion  hereiu. 
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H  THE  MATTER  OF  THE  RIGHT  OF  THE  LEGAL  REPRESENTATIVES 
OF  A  DECEASED  ATTORNEY,  TO  RECEIVE  THE  TREASURER'S  DRAFT 
ISSUED  IN  PAYMENT  OF  A  CLAIM  PROSECUTED  TO  ALLOWANCE  BY 
SUCH  ATTORNEY,  WHILE  LIVINC;,  UNDER  A  POWER  OF  ATTORNEY 
AUTHOBIZING  HIM  TO  DO  80,  AND  TO  RECEIVE  SUCH  DRAl-T.— 
DECEASED-ATTORNEY  CASE. 


.  A  elaimant  fn^ve  a  i»ower  of  attorney  to  hiH  attorney,  employed  at  a  reasonable 
compenwition,  to  proHecute,  in  the  Treannry  Department,  a  claim  ngainut  the 
United  Statea,  and  to  receive  the  Treaniiry  draft  to  1h*  ifwned  in  payment  thereof. 
Such  power  of  attorney  did  not  contain  any  proviHi<m  declaring,  that,  in  caae  of 
the  death  of  the  agent,  hin  legal  reprintentatives  hIiouUI  be  anthorized  to  receive 
the  draft.  Aft«r  Huccemfnlly  pnmecnting  the  claim,  and  after  the  isHue  of  a  draft 
by  the  Treasurer  of  the  United  States,  payable  to  the  order  of  the  claimant  for 
the  amount  of  the  claim,  4he  attorney  died  Intfore  receiving  such  draft.  Held: 
(1).  That  the  power  of  attoniey  <lid  not  vest  in  the  attorney  a  ]K>wer  coupled 
with  an  interest  in,  nor  give  him  any  lien  ufMin,  the  draft,  or  the  money  thereon 
payable.  (2).  That  the  death  of  the  attorney  t4*rminated  his  agency.  (3).  That 
the  legal  representatives  of  the  deceamMl  attorney  have  no  autluirity  to  receive 
the  draft.  (4).  That  a  power  might  be  executed  in  terms  which  would  give  the 
legal  representatives  of  an  attorney  the  right  to  receive  the  <lraft  in  such  case. 

Adaimant  gave  a  power  of  attorney  to  his  attoruey-at-law,  employed 
a  reasouable  compensation,  to  prosecute  a  elaini  apiinst  tiie  I'ltited 
ates  before  the  Treasury  Department,  an«l  to  re«;eivo  the  TreasTirv 
sft  to  be  issued  in  payment  thereof,  but  without  any  provision  in 
eh  power  of  attorney  that,  in  the  event  of  the  tleath  of  the  agent,  his 
{al  representatives  should  have  a  right  to  receive  the  draft.  The 
komey  successfully  prosecuted  the  claim,  and  a  warrant  on  the  Treas- 
er  of  the  United  States  was  granted  by  the  Secretary  of  the  Treas- 
]r,  and  countersigned  by  the  First  Comptroller,  authorizing  payment 
the  claimant  of  a  specified  sum.  The  Treasurer  accordingly  issued  a 
aft  on  an  assi^^tant  treasurer,  payable  to  the  order  of  the  claimant: 
It,  before  its  delivery  to  the  attorney,  he  died.  The  First  Comptroller 
asked  to  decide,  whether,  under  the  pjwer  of  attorney,  the  draft  can 
I  delivered  to  the  legal  rej)reseiitatives  of  tlie  deceased  attorney. 


BCisiON  BY  William  Lawrence,  First  Comptroller, 

The  power  of  attorney  did  not  vest  in  the  attorney  a  power  coupled 

ith  an  interest  in,  nor  give  him  any  lien  upon,  the  draft  or  the  money 

lereon  payable  (McAllister's  case,  2  Lawrence,  ('ompt.  Dec,  13d  ed., 

W).    The  death  of  the  attorney  terminated  his  agency.    Thus,  in  Whar- 

Hk  on  Agency  (109),  it  is  said,  that : — 

"Agency  necessarily  ceases  on  the  death  of  tlie  agtuit,  and  so  rigor- 
Isly  is  this  rule  applied,  that,  where  a  iirm  is  appoiiite<i  to  an  agency, 
Ich  agency  ceases  U[>on  the  death  of  one  of  the  members  of  the  tirm, 
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and  the  pnncipfd  is  not  boond  by  the  sabaequmt  acta  cf  a  i 
member^ 

The  Secretary  of  the  Treasury  '^ia  authoriaed  to 

tions,  not  inconsifiitelkt  with  hiW|  for  the   *    *  ^ 

business  of  the  Department  (Bev.  Stat,  161).    The  regihtlai 

present  sabjeet  dechires  that: — 

^In  every  case  to  be  finally  adjadicated  in  this  DqMHtM^j 
attorney  shall  present  a  letter  of  attorney  from  the  daisMst  li 
cnte  the  case^  and  shall  be  regarded  as  the  attomm  in  sodi 
ike  right  to  receive  any  draft  tkereh^^  (Di  CSesooIa's  csaei  2 
Compt.  Dec,  2d  ed.,  146;  Clift^s  case,  id.,  IftS). 

This  cannot  literally  apply  to  a  deceased  attomqr,  beemss 
receive  a  draft   The  relation  does  uot^  in  terms,  give  his  kpll 
sentatives  a  right  to  receive  the  draft    It  is  to  be  eonstmel  wHI  l 
enee,  and  in  subordination,  to  general  common  law  principk^i 
so  Ikr  as  the  latter  are  expressly,  or  by  necessary  inftieiwei 
thereby.    The  commoih  law,  so  fiur  as  not  vepeahsd  by  an 
regulation,  enters  into,  operates  upon,  and  oontn^  it    (1 
2  Lawrence,  Compt  Dec,  2d  ed.,  335;  Keysei's  case,  aaCB,  2n). 
classes  of  cases  now  being  considered  an  attorney  ia  choaen  fiir  hbj 
liar  aptitnde  in  the  exercise  of  a  particular  discretioD  and  ftr  till 
worthiness,  and  cannot  hand  over  sudi  trust  to  a  subetilstk 
ton,  Agency,  28,  579,  645,  709,  756.)    The  relation  between 
attorney  is  that  of  a  personal  confidence  and  trust    If  the 
cannot  act  by  a  substitute  in  such  case,  how  can  his  executor  or  i 
istrator  act  witbout  the  autbority  of  the  principal?    An  ez( 
administrator  may  not  be  a  suitable  person  to  execute  such  tmt 
tions  as  existed  between  the  deceased  attorney  and  his  clients.  Ael 
representatives  of  a  deceased  attorney,  who  while  living,  acted 
naked  power,  as  in  this  case,  have  no  authority  to  coinplete  Out 
cu ted  agency.    Their  only  jurisdiction  is  over  the  estate  of  the 
(1  Williams,  Executors,  474,  [409],  note;  Jochnmsen  v.  Saffblk 
Bank,  3  Allen,  87,  89,  96.)    It  seems  probable  that  a  power  ni^j 
executed  in  such  terms  as  to  provide  that,  if  the  attorney  shoili' 
after  the  successful  prosecution  of  a  claim,  his  legal  repi 
should  have  a  right  to  receive  a  draft  issued  in  payment  thereoC 

The  draft  cannot  be  delivered  to  the  legal  representstivei  of 
decedent. 

Trbasuby  Department, 

First  Oomptrollei^s  Office,  November  19, 1883. 
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Effect  of  Apprapriations  orer  Contracts — Coyle*8  Case,  617 

MATTER  OF  THE  AUTHORITY  OF  THE  COMMISSIONERS  OF  THE 
RICT  OF  COLUMBIA,  UNDER  AN  ACT  APPROPRIATING  MONEY  FOR 
EXPENSES  OF  PUBLIC  WORKS  FOR  A  DESIGNATED  FISCAL  YEAR, 
MAKE  CONTRACTS  FOiCTHE  CONTINUATION  OF  SUCH  PUBLIC  WORKS 
L'  SUBSEQUENT  FISCAL  YEAR  CONTINGENT  UPON  AN  APPROPRIATION 
CON(iRESS.— COYLE»S  CASE. 


constrartion  of  the  act  of  Juno  11,  lB7ri  (20  Stat.,  102),  **proviiliug  a  pernia- 
t  form  of  ij^ovemment  for  the  Disfrict  of  Columbia,''  may  be  aided  by  tho 
L'istory  of  th«)  legiHlation  rehiting  to  the  District. 

■ct  of  March  :),  l^Hl  (21  Stat.,  458),  ''making  appropriations  to  provide  for 
expenses  of  the  government  of  the  District  of  Colombia  for  the  fiscal  year  end- 
Jnue  thirtieth,  eighteen  hundred  and  eighty-two,''  appropriates  **for  Boaud- 
•treet  auxiliary  sewer,  fifty  thousand  dollars."    May  12,  IS'i'i,  the  Conimis- 
em  of  the  District  made  a  contract  with  B.  J.  Coyle  to  construct  ''so  much 
the  sewer  as  will  amount  to  a  total  cost  of  $50,000",  at  rates  of  compensation 
tiled.    The  contract  recites  that,  ''the  Commissioners  have  presented  to 
Bs  an  estinmte  of  $Ho,000  to  be  expended  during  the  fiscal  year  ending 
■lie  30,  18d3.     Whatever  amount  may  be  appropriated  for  this  purpose  will  be 
pended  under  this  contract."    The  contract  also  provides  that,  ''all  work 
It  be  commenced  within  sixty  days."    The  contractor  gave  bond  with  sureties 
the  performance  of  the  work  "  in  accordance  with  the  stipulations  of  the  cou- 
The  act  of  July  1, 1882  (22  Stat.,  1:^5),  "making  appropriations    *     •     • 
the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and  eighty- three," 
priates  |rfi>,000  for  the  sewer.     Beld:  (1)  The  contract  is  absolutely  void 
iar  aa  it  professes  to  provide  that  whatever  amount  may  be  appropriated  to 
expended  during  the  dscal  year  ending  Juue  30, 1883,  will  be  expended  under 
eontracty  because  in  violation  (a)  of  that  provision  of  the  act  of  June  11, 
bich  declares  that  the  Commissioners  "  shall  make  no  contract    *     *     * 
r  than  such     •    •     *     as     *     *     •    shall  be  approved  by  Congress"  (20 
,  103-4,  nee.  3);  (6)  of  that  provision  of  said  act  requiring  coutracts  to  be 
after  published  notice,  upon  "the  lowest  responsible  proposal"  (20  Stat., 
•  ^)  t  M  of  sections  81  and  S^\  of  the  Revised  Statutes  relating  to  District 
Columbia,  and  sections  1813,  3690,  3732,  3733,  5503  of  the  Revised  Statutes  of 
United  States;  and  (d)  of  other  provisions  cited  of  acts  relating  to  said  Dis- 
U  of  which  provisions  are  mandatory  and  not  merely  direct4iry,    (2)  Such 
Iraci  U  not  capable  of  ratiJUation  by  the  parties  to  it,  because  of  the  provision 
the  staCnte  re«iuiring  contracts  to  be  made  afti'r  public  newspaper  notice  and 
the  "lowest  responsible  proposal",  which  is  mandatory.    (3)  Congress, 
ith  tfae  asaent  of  the  contractor,  Coyle,  and  his  suretias,  could  ratify  said  at- 
|itrd  contract,  but  it  did  not  do  so  by  the  appropriation  made  by  act  of  July 
(4)  The  Commissioners  of  the  District  having  failed  to  make  any  con- 
dnring  the  fiscal  year  ending  June  :M),  1883,  for  the  expenditure  of  said  ap- 
propriation of  $8.),0U0,  there  is  no  lawful  mode  by  which  it  can  now  bo  expended. 
^5)  The  sureties  in  the  bond  of  the  contractor  did  not,  and  could  n(»t  hy  the  terms 
«f  their  contract,  become  liable  for  the  i>erformance  of  any  work  done  under  the 
appropriation  of  3^'>,000.     (G)  A  contract  for  the  construction  of  a  public  work 
omler  the  government  of  the  District  of  Columbia  made  during  the  tiscal  year 
in  which  an  appropriation  is  available  to  pa3'  therefor,  and  which  contract  pro- 
Tides  that  the  work  shall  commence  after  ku  rh  tiscal  year,  and  be  paid  out  of 
•nch  appropriation  is  absolutely  void,  because  the  providing  of  an  appropriation 
uprrmlg  for  the  exi>enses  of  a  designated  fiscal  year  necessarily  negatives  tho 
idea  of  its  use  for  another  fiscal  year.     (7)  Qaaire^  Whether  the  contract  men- 
tioned is  absolutely  void,  liecause  it  gave  the  contractor,  Coyle,  an  option  to  com- 
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men  CO  work  under  it  after  the  fiscal  year  for  which  the  appropriation  was  madeT 
(8)  Quasrey  Whether  an  appropriation  made  for  a  designated  fiscal  year  for  tin 
expenses  of  puhlic  works  constructed  under  the  authority  of  the  ConimisiioDca 
of  the  District  of  Columbia,  can  be  applied  to  the  payment  of  any  part  of  tlbs 
work  performed  after  the  expiration  of  such  year  under  a  contract  made  daring 
such  fiscal  year,  and  requiring  the  work  to  be  performed  during  such  yearf 

3.  Under  an  annual  appropriation  act,  an  appropriation  for  personal  services  can  only 

be  used  in  paying  for  such  services  rendered  during  the  proper  fiscal  year. 

4.  Under  an  annual  appropriation  act  for  supplies  for  the  service  of  a  designated 

fiscal  year,  payment  can  generally  be  made  for  only  those  supplies  delivered  diD* 
ing  the  year  for  use  in  such  year. 

5.  Construction  given  to:  (1)  Sections  1813,  3690,  3732,  3733, 5503  of  the  Revised  Stat- 

utes.    (2)  Sections  81  and  S^  of  the  Revised  Statutes  relating  to  District  of  Co- 
lumbia.   (3)  The  acts  June  20, 1874  (18Stat.,  116),  and  June  11, 1878  (20  Stat,  102). 

6.  The  case  of  Strong  r.  the  District  of  Columbia  (1  Mackey,  Supreme  Court,  D.  C, 

265),  followed  and  approved. 

By  the  District  of  Columbia  appropriation  act  for  the  fiscal  year : 
ending  June  30, 1882,  approved  March  3, 1881  (21  Stat-  458),  there  wai ; 
appropriated  ^'for  Boundary  street  auxiliary  sewer,  fifty  thousand  doh  j 
lars." 

On  the  12th  day  of  May,  1882,  the  Commissioners  of  the  District 
executed  a  contract,  No.  389,  with  Bernard  J.  Coyle,  by  which  ke 
agreed — 

^^To  furnish  all  necessarjr  labor  and  materials,  and  in  a  good,  firSi 
and  substantial  manner,  in  strict  accordance  with  plans  on  file  in  the 
engineer's  department  of  the  District  of  Columbia,  and  the  printfll 
specifications  as  modified  in  writing  hereunto  attacheil,  and  mad«i 
part  of  this  contract,  execute  the  following  described  work,  viz: 

*' Construct  the  fourth  section  of  Boundary  street  (intercepting) 
auxiliary  sewer,  twenty  (20)  feet  interior  diameter,  from  the  terminal 
of  the  third  section  of  this  sewer,  westwardly.'' 

Then  follow  the  specifications,  giving  approximate  estimates  of  tha 

quantities  of  the  several  kinds  of  work,  and  it  is  then  state<l  that— 

*'The  above  quantities  are  approximate  only,  and  may  be  increased 
01'  dimiuishe<l ;  the  intention  being  to  cmitract  for  so  much  of  the  sewerM 
trill  amount  to  a  total  cost  f>/*  $50,000,  which  is  the  amount  now  araiUibk^ 

"For  the  con)]>Ietion  of  this  section  there  remains  about  1,000  Uneil 
feet  of  sewer,  20  feet  internal  diameter,  the  construction  of  which  ii 
contingent  u]>on  obtaining  the  necessary  appro])riation. 

*'Tho  Commissioners  have  presented  to  Congress  an  estimate  rf 
$85,000,  to  be  expended  daring  the  fiscal  year  ending  June  30, 188i 
Whatever  amount  may  be  appropriated  for  this  pur[>ose  will  he  ex- 
pended under  this  contract.^ 

Then  follows  an  estimate  of  the  quantities  of  work  requinnl  fortlie 

completion  of  this  20  foot  section. 

Ko.  2  of  the  general  conditions  of  the  contract  provided: 

**If,  in  the  opinion  of  the  Commissioners,  the  work  shall  at  any  time 
be  unnecessarily  delayed  or  improperly  performed,  the  <3ommis8iouert 
reserve  the  right  to  suspend  the  contractors  from  performing  ssH 
work,  and  to  ])lace  other  parties  upon  the  work  to  complete  it;  irf.; 
the  additional  cost  and  expense  of  the  same,  if  any,  shall  be  cbar^  r 
to  the  contractors  and  their  sureties,  who  will  each  and  severally  b* 
lield  fully  liable  for  such  cost  and  expense." 
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So.  5.  ^*AII  work  must  be  commence<1  within  sixty  days  after  the 
Ate  of  the  execution  of  the  contract,  antl  prosecute^l  at  an  average 
He  of  10  lineal  feet  per  diem  thereafter." 

The  contractor  gave  bond  with  sureties  to  the  United  States  of  the 

yne  date  as  the  contract,  May  12,  1882,  which  bond  is  in  the  penal 

im  of  $50,000,  and  is  conditioned  that  the  said  Bernard  J.  Coyle  shall 

rictly  and  faithfully  ]>erform,  to  the  satisfaction  and  acceptance  of 

te  Ck>mniissioners  of  the  District  of  Columbia,  the  work  to  be  done 

r  him  in  accordance  tcith  the  Htipulationn  of  the  cftntract,  and  in  every 

spect  fally  comply  with  the  provisions  and  requirements  therein  con- 

ined.     See  act  June  11,  1878  (20  Stat.,  106,  sec.  5). 

Tb«  district  ap]>ro]>riation  act  f4)r  1883,  apjiroved  July  1, 1882  (22  Stat., 

i5),  appropriated  ^'for  Bountlary  strei  t  intercepting  sewer,  eighty-five 

oasand  dollars.^ 

At  the  time  Mr.  Coyle  8nbmitte<l  his  pro]>osal  for  the  work,  he  stated 

I  the  back  thereof  in  writing:  *^1  am  prepared  to  furnish  the  addi- 

onal  bond  that  may  be  required  when  the  i>ending  appropriation 

iplicable  to  the  fourth  section  is  made.''    The  contractor  commenced 

ork  under  his  contract  prior  to  June  30, 1882. 

September  18.  1883,  Mr.  Coyle  notified  the  Commissioners  that  he 

■cliued  to  go  on  with  the  performance  of  the  work  beyond  the  amount 

'  $50,JO0,  first  ]>rovided  for  in  the  contnurt. 

8epteml>er  21,  188.3,  the  Commissioners  of  the  District,  by  virtue  of 

0.  2  of  the  general  conditions  of  the  contract,  suspended  Mr.  Coyle 

om  prosecuting  the  work,  and  calkMl  on  his  sureties  to  complete  the 

otract. 

Octobi*r  1),  18H.3,  the  Commissioners  ask«Ml   the  views  of  the  First 

>mptroIler  on  the  following:  (picstions: 

**lst.  Was  the  contract  so  far  void  that  the  contractor  may  lawfully 
fuse  to  jierform  any  work  in  excess  of  the  8.>0,(M)0  upon  request,  or  was 
merely  voidable  in  case  Congress  failed  to  make  the  appropriation  f 
"3d.  The  Ixmd  being  only  for  *r)0,(KM)  instea<l  of  $1.3r>,(MM),  is  the  con- 
fect  a  uullity  for  that  reason,  and  may  the  contractor  for  that  reason 
fmve  lawfully  to  execute  the  whole  work?  Or,  should  the  contractor 
srfonn  fully  acwinling  lo  the  h'tter  ot  the  contract,  may  he  rely  u\h)\\ 
m\g  paid  the  contract  pri<re?*' 

The  sureties  reipiest  an  opinion  as  to  whether  they  are  bound,  after 

le  exhaustion  of  the  api>ro]matioii  of  $r»0,(MN),  to  proceed  with  the  work 

ider  the  further  apiuopriaticm  ot  ^S.^iNNK 

Hon.  Walter  J).  Davidge  and  7/ow.  JamtH  H.  FuUerton  submitted  an 

'gumeiit  for  the  sureties,  claimiitg  that  they  are  lesponsible  for  the 

'rformance  of  the  coutmct  only  to  the  extent  of  i50,0<K). 


pmiON  BY  William  Lawrenck,  Firnt  ComptroUer. 

1.  The  act  of  Congress  of  February  21,  1871  (lt>  Stat.,  419;  Kevised 
Motes  lielatiug  to  District  of  Columbia),  provided  a  government  for 
€  Diatrict  of  Columbia,  having  a  legislative  assembly  and  board  of 
lUic  works,  with  large  powers. 
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TI16  act  uf  June  20,  1S74  [LS  Stat.,  llfi),  abolislivtl  tbe  pRfinnlfj 
isting  local  government  of  th«  Diutriut  and  creiiteU  anetriKK. 
was  modified  by  the  act  of  June  11,  1»T8  (20  Stat.,  103).    Tbel 
of  the  reasous  which  led  to  these  changes  tlirowa  innt^  light 
reatrictioua  which  UongresR  deemed  it  wiae  to  iuipone  tm  ilie 
eiitinisted  to  the  ComiuiMiiioiieret  of  tbe  Distriet  (BislioiJ,  Wnilifalj 
60,  74,  77,  92a).     It  \»  aufflcieut  to  eay  that  au  iuipr«i(«iuii  i>nmiW 
a  large  esteut,  justly  or  otherwise,  that  the  restrieliwim  iin-viottlf 
isting  had  iiot  met  the  expectation  of  Congress  (Seimte  B«p.  >'«.! 
Sess.  43d  Congress,  I'art  I;   House  Mis.  Doc.  No.  103,  1  iic«& 
Congress). 

The  act  of  Februnry  21, 1871  (16  Slat.,  419,  Kevisfd  StalDl«»  HA 
to  DtKtriut  of  Columbia,  HI,  S'A),  eoiitaiued  prorittioiiK  liniitiu^  ihep 
of  Ihe  board  of  public  works,  which  are  applicitblu  nutr  to  tbe  €*■ 
■ionera  of  the  District.  Act  June  20,  1874  (18  Stat.,  IIG,  wfcJl) 
June  11,  1878  (20  Stat.,  102),  as  follow: 

"Seo.  81.  The  board  of  luiblic  works  have  no  {towfj-  lu  ni^ 
tracts  to  bind  uaid  District  to  the  paymeut  of  any  HiiiiiKof  moiwy 
inptirguance  0/ appropriations  made  by  law,  amJ  not  until  tact  1 
ptialione  ithall  hare  bten  made. 

"Sec.  (*3,  The  board  of  public  works  are  prohibireil  fnun  ina 
or  contracting  further  liabilities  on  liehatf  of  tbe  Uiiittnl  StMlM  it 
improvement  of  slrceti},  avenues,  and  reserx-atioiis  be.yoiid  ihvttm 
of  api)ropristionB  previously  made  by  Congress,  and  fruiu  entwlncl 
atiy  coutraet  touchiug  kucIi  improvemeuts  on  ttchalf  of  tbe  Ti 
States,  except  in  pursuance  uf  appropriatiouii  umde  bv  Cougmih.' 
Revised  Statutes,  1813.) 

Tlie  act  of  Juno  11,  187(1  {20  Stut.,  KB,  sec.  3),  provides  that  tiw 
*' Comiuissiouers  [of  the  District]  in  the  exercise  of  such  duties,  pM 
aril  lUilhority  •  *  •  [given  them  by  law]  shall  make  no  oM 
nor  incur  any  obligation  other  than  such  contracts  and  obligtttiMi 
are  hereinafter  provided  for  and  ukall  be  appiored  hy  Congram.' 

The  statute  gives  the  Csmudssiouers  authority  to  make  coumdi 
the  construction  of  new  sewers  aubject  to  Bvoh  approval  (20Sui>,l 
sec.  5).  And  the  proper  appropriation  for  this  purpose,  and  tbrfl 
like  purposes,  has  always  been  deemeil  "  tKe  approval  of  Cv»yrtm! 

The  act  contains  the  following  provisions: 

"  Sec.  3.  •  •  •  The  said  Coinmiseiouers  shall  submit  to  Ih* 
retary  of  the  Treasury  lor  tbe  fiscal  year  ending  June  thirlielb,  «fU 
liiiiiOred  and  seventy-nine,  and  annually  thereafter,  fur  his  esaminil 
and  approval,  a  statement  showing  in  detail  the  work  progMwed  ti 
ondertaken  by  them  duriug  the  fiscal  year  next  ensuing,  ami  tt*  '' 
mated  cost  thereof;  also  the  cost  of  constructing,  reiuiiriiig.  »i)di 
taiiiing  all  -bridges  iiuthorizcd  by  law  across  the  Potomac  KivK* 
the  District  of  Columbia,  and  also  all  otlter  streams  in  said  DM 
the  cost  of  maintaining  all  public  institutions  of  chai-ity,  rvfuniWi 
and  prisons  belonging  to  or  controlled  wholly  or  in  part  bvlbwDM 
of  Columbia,  and  which  are  imw  by  law  supjiorted  wholly  or  10 1"* 
the  United  States  or  District  of  Coluuibiti;  and  als-i  the  exjifBart 
tbe  Wasbingtou  aqueduct  and  its  appurteuaucea;  and  alMauiU*'' 
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itatement  and  estimate  of  the  aiiiount  iieceHsary  to  defray  the  expeiiNes 
of  the  j|*oveiiinieiit  4if  the  District  (»f  T'ohiiiiltia  tor  the  iM*xt  tiseal  year. 
"8Kr.  5.  That  hercafler  when  any  r<'])airs  of  streets,  avenues,  aUeys, 
OT Meicerft  witliin  the  Distriet  of  Cohinihia  are  to  be  made,  or  when  new 
jiavemeiits  are  to  be  snbhtitutfd  in  ]»1aee  of  those  worn  out,  new  ones 
laid,  or  new  .streets  opened,  sewers  bnilt,  (»r  any  W4»rks  the  total  eost  of 
whirh  shall  exeeed  the  sum  of  004*  thousand  4l(»Ihirsy  notkcv  shall  be  given 
in  one  nt  iCHpaper  in  Wnhhinijton^  and  if  the  total  cont  nhall  exceed  Jirv  thou- 
%and  df*t  tariff  then  in  *  ne  neicxpaper  in  each  of  the  citirn  of  Neic  York,  Phi  la- 
ielphia^  and  Baltimore  alhofvr  one  Kitk\for  p^oposalx,  tcithfull  npecificH' 
\v»HH  an  to  mater iaiH  for  the  irhole  or  ony  portion  of  the  icork  propontd  to 
if  done;  and  the  lowtHt  a  nponsihlv  proposal  for  the  kind  and  character  of 
^arttMtnt  or  other  irork  irhirh  the  CommiMniohcrM  shall  determine  vptni  shall 
in  all  casts  he  acce/*teii :  Provided,  hoicerer,  Tliat  tlie  (.\>mmissi4)ni*rH 
iball  have  the  ri^iit,  in  their  dis4'reiion,  to  r4-Jeet  all  4if  sueii  pn>poMilN: 
Prnrided^  That  work  capable  of  bein^  exeeutetl  umler  a  single  contnict 
iLall  not  be  sulxlivided  S4)  as  to  reduce  tiie  sum  of  money  to  be  paid 
:hen*fur  to  less  than  one  thousaml  d4)ihirs. 

-Sec\  l.'i.  That  thi  re  shall  be  no  increase  of  th**  ptesent  amount  of  the 
Mai  indebted ntss  of  the  District  of  Columbia ;  an4l  any  oflicer  or  pcrs4»ii 
irho  Khali  knowinirjy  in4'ieasf*,  (»r  ai4l  or  abet  in  incit*asin^,  such  total 
iiHieble<1nes8,  except  t4)  the  amount  of  the  tW4)  hun4lre4l  tlnmsand  d4)l- 
lam,  as  authorized  by  this  act,  shall  be  deemed  guilty  of  ai  high  misde- 
Dieaiior,  and,  on  convicticui  theiecd',  shall  be  punisheii  b.v  imprisonment. 
iioi  exceeding  ten  years,  ami  by  tine  n4»t  exceeding;  ten  thousand  dollars.*' 

The  UevistMl  Statutes  contain  the  following;  secti4Mis: 

** Sec.  .'$000.  All  balances  of  appr4>priati<»ns  contained  in  the  annual 
ftppropriatiou  bills  and  matle  spe4'ilically  for  the  servi4*e  of  any  fiscal 
fear,  and  remaining  unexp4*ndcd  at  the  exiurati4m  of  such  tiseal  year, 
ihall  only  be  applie4l  to  the  payment  of  expenses  properly  incurnul  4lur- 
iug  that  year,  or  to  the  fullillmeiit  4)f  contr.urts  properly  made  with. 11 
that  year;  and  balan4.'es  n4»t  needed  tor  such  purposes  shall  be  carried 
to  iLe  Kiirplus  fund.  This  section,  Iniwever,  shall  not  apply  to  appro- 
prialioiiM  kn(»wn  as  permanent  or  in4lefinite  appropriati4)ns. 

"Sec.  'MM.  No  coiitra<*t  or  purchase  4m  behalf  of  the  United  States 
■ball  bi*  made,  unless  the  same  is  authorized  by  law  or  is  un<ler  an  ap- 
prt»pnafi4in  adequate  to  its  fulfillment,  except  in  the  War  and  Navy 
Departments,  for  clothing,  subsistenct*,  forage,  fuel,  <puirteis,  or  trans- 
pfirtation,  which,  however,  shall  not  e\cce4l  the  necessities  of  the  cur- 
ririit  year. 

**Sec.  .'HiJ.'J.  No  contract  shall  be  enter4Ml  into  for  the  «4'e<'ti4)n,  repair, 
Dr  furnishing  of  any  public  building,  (»r  lor  any  pul)lic  impr4)vement 
vliirh  shall  bin<l  tlie(iovernment  to  ))ay  a  larg4M'  sum  4)f  m(»n«'y  than  the 
iuitiimt  in  the  Treasury  appropriated  for  the  spccitic  fiurpose. 

**Skc.  550^.  Kverv  otljcer4)f  tli('(tov4*rnment  w  ho  knowinglv  contracts 
Tor  tlip  err<*tioii,  rep.iir,  or  furnishing  of  any  ]»ublic  buihling,  or  for  any 
ptibliu  impnivement,  to  pay  a  Liiger  amount  than  the  sp(H*ific  sum  appro- 
jiriated  for  such  purpose,  shall  lie  punisluMl  by  imprisonment  imt  lesH 
Ihaii  six  months  nor  more  than  two  years,  and  shall  pay  a  fine  of  two 
thousand  dollars." 

8ome  of  these  provisions  make  no  new  law,  but  are  simply  declara- 
tory of  the  law. 

Fvtmi  the  tacts  of  this  case  and  the  statutes  cited,  the  following  (hui- 
cluaioiis  are  de<lucible: 

I.  So  far  as  the  contr.ict  now  in  (piestiou  undertook  to  provide  tliat^ 
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^^  whatever  amoant  may  be  appropriated  [to  be  expended  daring  the 
fiAcal  year  ending  June  30, 1883]  will  be  expended  under  this  contract,' 
it  is  utterly  void.    It  wan  not  merely  ^H'oidable  in  ease  Congress  Med 
to  make  the  nppropriatiop."    The  statutes  cited,  which  limit  the  power 
to  make  contracts  to  such  as  are  '^  provided  for  and  shall  be  approved 
by  Congress,"  are  not  direct'ny,  but  mandatory  (Exigency  case,  3  Law- 
rence, Oompt.  Dec,,  97).    So  regarding  them  they  clearly  make  the  con- 
tract void  as  stated.     Sufficient  authorit3'  for  this  conclusion  is  foond 
(Strong  V.  The  District  of  Columbia,  I  Mackey,  Supreme  Court  D.  0., 
265;  Bradley  v.  United  States,  98  U.  S.,  113;  4  Op.  Att.-Gen.,  600;  7  Ji, 
1;  Howard  University  case,  ante,  116).    Congress  may  by  law  rat^ 
such  contract,  and  it  would  be,  after  such  ratification,  operative  againafc 
Coyle,  if  he  should  also  asseyii  to  it,  and  also  against  sureties  assenting 
to  it  (Freeil man's  Bank  ca«e,  16  Ct.  CI.,  19).    But  the  appropriation 
made  by  act  of  July  1, 1882  (22  Stat,  135),  was  not  a  ratification  (Brad- 
ley V.  United  States,  98  U.  S.,  104).    There  may  be  cases,  even  uud«r 
annual  appropriation  acts,  in  which  a  contract  for  the  construction  of 
an  entire  work,  whose  cost  will  exceed  an  existing  appropriation  and 
require  future  appropriations^  may  yet  be  valid.    But  this  is  only  ao 
when  some  special  provision  of  the  appropriation  act  clearly  shows  thai 
authority  is  given  to  make  such  contract  (Bradley  r.  United  Stat4»8,W 
U.  S.,  113;   4  Op.  Att.  Gen.,  600;   7  Id.,  1).     Thei-e  is,  however,  nt 
provision  of  any  statute  which  gives  any  color  of  authority  to  tbo 
parties  to  the  contract  now  in  question  to  exceed  the  expenditure  of 
^50,000. 

II.  The  second  question  is:  *' Should  the  contractor  i>erform  fully 
according  to  the  letter  of  the  contract,  may  he  rely  upon  being  paid  tbo 
contract  price?" 

This  inquiry  relates  to  payments  from  the  appropriation  niade  fi»rthO 
fiscal  year  wliicli  ended  June  30,  1883,  and  it  niu^t  be  answered  in  the 
negative.  The  contract  i«  void  so  far  as  it  attempted  to  require  work 
under  this  approj)riation.  It  was  not  capable  of  ratification  even  by  the 
Conmiissioners  and  the  contractor  (Strong  r.  The  District  of  Coluinhia, 
1  Mackey,  D.  C,  2()r);  Seat's  case,  2  Lawrence,  ("ionipt.  Dec.,  lid  ed.,  114; 
«.  c,  18  Ct.  CI.,  400,  408).  Section  5  of  the  act  of  June  11,  1878  (20 
Stat.,  105),  requires  such  contracts  to  be  made  after  public  newspai^er 
notice  and  upon  the  ''lowest  responsible  proposal."  This  provision i« 
mandatory.     No  snch  notice  was  given. 

There  is  no  lawful  mode  by  which  any  part  of  the  $85,000  appropri- 
ated by  the  act  of  July  1 ,  1882  (22  Stat.,  135),  can  be  used.  The  appro- 
priation  was  made,  as  the  statute  says,  "for  the  expense^j  •  •  •  /<r 
the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and  eighty  tkrtt 
*  *  •  for  Boundary  street  intercept ing-sewer.'*  As  the  fiscal  year 
has  i)assed,  and  no  contract  was  ina<le  during  the  year  for  the  expendi- 
ture of  the  appropriation,  there  is  no  authority  now  to  exi)end  it.    See- 
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i90  of  tbe  Bevised  Statutes  expn^AHlydeirlarea,  that  ^'all  balances 
ropriatioDS  •  •  •  reniaininji^  unexpended  at  the  expiration  of 
*     |the]  fiscHl  year,  sliall  only  be  applied  to  the  payment  of  ex- 

properly  incurred  during  that  year,  or  to  the  fulftUment  of  eon- 
frcperly  made  trithin  that  year,^  Tins  \h  conclusive.  This  is  only 
itory  of  the  law.  If  the  appropriation  act  stood  alone^  and  with- 
^  other  prohibitions  to  which  reference  has  been  made,  a  contract 
lot  be  made  after  the  fiscal  year  had  expired  for  the  expenditure 

part  of  the  appn)priation  of  8S5,(>(H).  An  appropriation,  "for 
Hfuses  of  the  government  of  the  District  of  Columbia/or  the  fiscal 
ding  June  thirtieth,  eighteen  hun<lred  and  eighty  three^  (22  Stat., 
\  not  an  appropriation  for  expenses  incurred  in  the  fiscal  year  end- 
%e  30,  1884.  The  appropriation  is  made  in  view  of  prices  and  con- 
existing  in  the  fiscal  year  1883,  not  for  a  later  year  when  these 
e  changed.  No  discretionary  authority  has  been  given  to  the 
ssioners  to  postpone  the  expenditure  of  an  appropriation  made 
!  year  to  another  and  later  year. 

The  sureties  are  not  authorized  to  perform  any  work  or  to  receive 
ij'ment  under  the  appropriation  of  885,0(M>. 

general  rule  o])inions  are  given  in  cases  of  this  diameter  only 
Commissioners.  Hut  when  a  case  is  presented  like  this,  in  which 
mes  necessary  to  determine  wlicther  any  payments  can  lawfully 
le,  if  work  be  perform«»d,  the  incpiiry  of  any  party  interested  con- 
X  his  liability  may  properly  be  answtM'e<l. 

question  of  law  it  seems  almost  perfectly  (rlear  that  the  bond  of 
•eties  extende<l  only  to  the  contract  for  tlie  cx[»en(liture  of  the 
propriation  of  8.>(),()0().  And  this  is  an  additional  reason  showing 
ere  is  no  perfectcjl  <;on tract  between  (.'oyle  and  the  Commissioners 

expenditure  of  any  part  of  the  appropriation  of  $85,(MK).  The 
t  reij Hires  a  bond. 

No  question  is  now  pres(Mit«»d  or  derided  as  to  the  vali<lity  of  the 
;t  of  May  12,  1882,  or  of  the  le;rality  of  payments  made  under  it- 
sontract  was  executed  within  the  fiscal  yeir  for  tlie  expenses  for 
tbe  appropriation  of  $50,000  was  ma<le,  but  it  at  least  permitted 
itractor  to  comment*  work  after  the  expiration  of  tlie  fiscal  year, 
expinitifm  of  the  fiscal  yt»ar — June  .*<(),  18S2 — the  ichoh  appropria- 
18  unexpended.  Section  ;^000  of  the  U«»vis«Ml  Statutes  (leclares 
ill  haiantes  of  ap]»ropriations  •  •  •  remaining  unexpended 
expiration  of  such  fiscal  year,  shall  only  be  ap|»lied  to  the  ]>ay- 
1]  of  expenses  property  incurred  during  that  year^  or  [2]  to  the  ful- 
t  of  contracts  properly  made  withiji  that  vear." 
annual  appropriations  are  generally  nnule  (1)  for  personal  ser- 
2)  supplies,  or  (3)  public  improvements. 
tew  of  all  this,  questions  of  much  importance  are  liable  to  arise. 

has  been  held  that  under  such  acts  [)aytnent  can  be  made  only 
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foT personal  services  ''rendered  for  and  within  such  year^  (Availabilitj- 
Appropriatiou  case,  ante^  133). 

2.  It  has  also  been  held  that  ander  an  annual  appropriation  for  iup- 
plies  for  the  service  of  a  designated  fiscal  year,  there  is  no  authority  to 
purchase  such  supplies  for  the  service  of  a  sabsequent  year  (Specific- 
Appropriation  case,  anfe,  137).  Such  supplies,  for  the  service  of  the 
proper  fiscal  year,  may  be  contnvcted  for,  but  a  contractor,  who  faikto 
deliver  them  within  the  year,  will  not  generally  be  entitled  to  receive  pay- 
ment therefor.  There  may  be  cases  in  which,  on  account  of  tiie  natoie 
of  the  service,  or  the  character  of  the  supplies,  the  purpose  of  the  ap- 
propriation act  may  permit  payment  for  such  supplies  delivered  after 
the  year.  But  such  cases  must  be  exceptional,  and  the  pur[)ose  of  the 
appropriation  act  to  make  payment  in  such  ciises  must  be  cleiir.  The 
construction  of  every  act  must  be  reasonable  (Bishop,  Written  Laws,d3; 
United  States  v.  Kirby,  7  Wall.,  486). 

In  purchasing  supplies  for  a  fiscal  year  under  an  annual  approprift- 
tion  it  may  not  be  possible  to  know  the  exact  quantity  required  for  the 
service  of  that  year.  Purchases  are  to  be  made  with  reasonable  jndf' 
mentj  and  for  the  sole  purpose  of  procuring  supplies  only  for  that  yeoTf 
and  if  in  such  case  some  amount  in  excess  is  procured  this  may  be  ased 
for  a  subsequent  year.  Long  usage  has  adopted  and  settled  this  eon- 
Btruction.  There  ma^',  possibly,  be  rare  and  exceptional  cases  in  whioh 
it  may  be  absolutely  impossible  to  execute  within  a  fiscal  year  the  pur 
pose  of  appropriations  made  for  it,  and  in  which  from  the  circnrastancrt 
and  from  usage  it  may  be  apparent  that  Congress  <lid  not  intend  the 
appropriation  to  fail  of  execution.  In  such  cases  the  time  of  executm 
prescribed  may  be  regarded  as  directory,  not  mandatory.  But  sach 
cases  must  be  very  rare  and  exceptional  in  character.  Cases  may  arise 
in  which  it  may  be  impossible  to  expend  an  annual  appropriation  for 
repairs  or  the  construction  of  a  public  work  during  a  fiscal  year,  and  ui 
which  it  may  appear  that  its  purpose  is  not  strictly  for  the  exdm9$ 
service  of  such  year,  and  that  hence  the  work  may  be  completed  evei 
after  the  year.     (Availability- Appropriation  case,  ante,  133.) 

3.  It  seems  difficult  to  perceive  how  a  contract  made  during  the  fi8Ci| 
year  under  an  annual  approi)riation  for  the  expenses  of  that  year,  evea 
for  public  works  under  the  control  of  the  Commissioners  of  the  Die" 
trict  of  Columbia  can  be  valid,  if  ina<le  in  a  form  to  indicate  a  distinti 
purpose  to  apply  such  apj)r<)priation  to  the  payment  of  work  to  be  trkolljf 
executed  after  such  year.     The  general  purpose  of  an  annual  appropria- 
tion act  is  to  authorize  payment  "for  the  expenses  of — that  is,  iacurrtMl 
during — a  designated  fiscal  yeir.     All  the  statutes  atlecting  appropria- 
tions and  ap[)ropriation  acts  look  to  this  general  purpose.     One  chu^ 
of  section  3G00  requires  appropriations  for  a  designated  fiscal  yeur  to 
be  ap[)lied  only  '*  to  the  payment  of  expenses  properly  incurred  daring  'W 
yearJ*'     Payment  cannot  be  m  ule  in  advance  of  work  done.    Work  done 
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fler  a  fiscal  year  cannot  be  Raid  to  create  an  expense  incarrecl  during 
he  year.* 

Another  clause  of  this  section  declares  that  ^^balancen  of  appropria- 
ious  •  •  •  remaining  nnexpendod  at  the  expiration  of  Hnch  flscal 
Mu*  shall  only  be  applied  to  the  •  •  •  fulfillment  of  contracts 
roperly  made  within  that  year."  The  word  balancen  implies  that  some 
qienditures  were  made  or  were  liabh^  to  be  made  during  the  year, 
his  clause  does  not  say  that  the  contractor  iimy  fulfill  hiH  contract  after 
le  fiscal  year.  It  does  not  aHsunie  to  regulate  his  duties.  It  relates 
Illy  to  the  application  of  appropriations.  It  declan^H  that  they  may 
B  applied  to  fulfill  contracts — that  is,  to  fnlhll  the  obligation  of  the  Oov^ 
HMtfal  as  required  by  contract.  Its  obligation  arising  during  a  fiscal 
mrif  not  fulfilled,  remains  after  the  year,  and  may  l>e  performed  at  any 
me  before  an  appropriation  is  carried  to  the  surplus  fund.  To  hold 
lat  this  clause  extends  to  the  fulfillment  of  a  contract  on  the  part  of 
le  contractor  is  to  extend  its  words  beyond  their  ordinary  meaning, 
nd  to  defeat  the  first  clause  which  implies  tbat  '^exiH^nses"  or  the  lia- 
UUg  of  the  Government  to  make  payment  can  only  accrue  during  the 
■sr.  Bat  it  is  not  necessary  and  it  is  not  intended  now  to  decide  this 
laestion. 

The  questions  presented  will  be  answered  in  accordance  with  the  fore 
loiDg  opinion. 

Treasury  Department, 

First  Comptroller's  Office,  October  23,  1883. 

'The  following  circular  is  publiBbfcl  for  information: 

Treasury  Drpartmknt, 

First  C'omitrollkr's  Okkice, 

lyaMhittyton^  Amgmnt  8,  1870. 

Bj  the  pTovisions  of  the  r>th,  6th,  and  7th  H4*ctionH  of  tho  (i«>n**ral  Appntpriation  act 
V  the  fiscal  year  ending  Juno  3(),  1r71,  appropriatiouH  uiikUi  lor  tho  iMtnvnt  tincal 
MT  ean  be  expended  only  for  the  mTvice  of  tli«'  year — that  in,  for  dohtH  and  liubilitipii 
BcmiDg  within  the  year — and  former  appropriatiouH  can  l»e  uwmI  only  in  payment  of 
Mm  and  liabilities  accrued,  and  in  the  fnltillment  of  contraetH  properly  made  prior 
I  the  first  day  of  July,  1870.  Theiie  provisiouM  t\o  not  apply  to  appmpriatiouH  known 
I  penmment  or  indefinite,  nor  to  thone  to  which  CougreBH  hsm  given  a  longer  duration 

ruw. 

Disbarsing  officers  are  hereby  iuHtructed  to  observe  these  orovlHionH  of  law  strictly, 
nd  they  are  also  directed  to  render  separate  accounts  or  disbursements  made  on 
Dooont  of  debts  and  liabilities  accrued  and  contracts  made  prior  to  July  1, 1870;  and 
tpmnZe  accoaots  of  payments  ma<le  on  accoant  of  the  service  of  the  current  fiscal  year. 
Tbej  will  be  careful,  also,  not  to  use  moneys  appropriated  for  former  years  for  the 
trriee  of  the  current  year. 

R.  W.  TAYLER. 

Comptrollifr. 
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IN  THE  MATTER  OF  THE  RIGHT  OF  SPECIAL  AGENTS  ENGAGED,  UNE 
THE  ACT  OF  MARCH  3,  1883  (22  STAT.,  623),  IN  PREVENTING  TIMJB 
DEPREDATIONS,  TO  BE  ALLOWED  FOR  SLEEPING-CAR  FARE  A8  ?A 
OF  "TRANSPORTATIOX"  EXPENSES.— TIMBER  AGENTS'  CASE. 


1.  Constraction  given  to  the  Revised  Statutes,  sections  162, 183, 1765;  the  act  of  Ma 

3, 1875  (18  Stat.,  452,  sec.  1,  pravUo  Arst) ;  act  March  3, 1883  (22  Stat.,  563,  sec. 
and  act  of  March  3. 1883  (22  Stat.,  623). 

2.  Prior  to  the  act  of  March  3, 1883  (22  Stat..  563,  sec.  4),  the  head  of  each  execn 

Department  had  authority  to  detail  and  send  away  from  his  Department 
clerk  or  employ 6  of  his  Department  to  make  investigations  or  perform  the  da 
essential  to  execute  the  requirements  of  appropriation  and  other  acts. 

3.  The  act  of  March  3,18d3(2^  Stat.,563,  sec.  4),ha8  limit'Cd  this  authority,  bu 

seems  probable  that  any  clerk  or  employ ^  may  be  so  detailed  for  a  perio 
thirty  days  in  any  one  year  with  a  right  to  receive  for  such  time  his  lawful  sal 

4.  QufBrCy  Whether  the  head  of  a  Department  can,  under  the  act  of  March  3,  IBS 

Stat.,  5G3,  sec.  4),  give  a  clerk  or  employ^  a  leave  of  absence  without  pay  T 

5.  The  act  of  March  3, 1875  (18  Stat. ,  452,  sec.  I,  proviso  first),  prohibits  the  allovri 

of  a  fixed  sum,  in  lieu  of  actual  traveling  expenses,  to  any  person  holding 
ployment  or  appointment  under  the  United  States  (with  exceptions  the; 
named),  whether  engaged  in  traveling,  as  a  duty  pertaining  to  an  office,  or  : 
clerk  or  em  ploy  d  detailed  as  special  agent  by  the  head  of  a  Department  to 
ecute  an  appropriation  act  or  other  statute. 

6.  The  act  of  March  3,  1875  (18  Stat.,  452,  sec.  1,  proviso  first),  is  so  far  modified  by 

act  of  March  3,  1883  (22  Stat.,  62^{),  as  that  agents  appointed  under  the  h 
act  engaged  in  "protecting  timber  on  the  public  lands,"  may  be  allowed  a  "f 
sum  per  day,  not  to  exceed  three  dollars,  in  lieu  of  actual  daily  expenses.^ 

7.  The  ** daily  expenses"  mentioned  in  said  act  include  sleeping-c|ir  fare  on  railro 

but  do  not  include  railroad  fare  for  transportation. 


Opinion  by  William  Lawrence,  First  Comptroller. 

The  sundry  civil  appropriation  act  of  March  3,  1883  (22  Stat.,  ( 

623),  makes  an  appropriation,  as  follows : 

"To  meet  expenses  of  i)rotectin^  timber  on  the  public  lands,  sevei 
five  thousand  dollars;  and  the  same,  or  any  part  thereof,  may  be  u 
in  paying  agents  employed  a  fixed  sum  per  da^r,  not  to  exceed  tl 
dollars,  in  lieu  of  actual  daily  expenses,  as  now  provided  by  latcJ^ 

The  Secretary  of  the  Interior  by  letter  of  October  19,  1883,  to 
Secretary  of  the  Treasury,  asks  that  the  opinion  of  the  First  Coi 
troller  may  be  given  on  the  question  arising  under  this  provisi 
Whether  sleeping-car  fare  is  to  be  reported  as  a  part  of  the  expense 
transportMion  of  special  agents  of  the  General  Land  Office  engaged 
the  suppression  of  timber  depredations,  or  should  be  considered  a 
part  of  the  personal  expenses  of  such  agents! 

The  words,  "as  now  provided  by  law,''  in  the  act  of  March  3, 1883 1 

Stat.,  623),  refer  to  a  proviso  in  section  one  of  the  act  of  March  3,  \i 

(18  Stat.,  452),  as  follows: 

Provided^  That  hereafter  only  actual  traveling  expenses  shall  be 
lowed  to  any  person  holding  employment  or  appointment  under  t 
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iited  States,  except  mar8hal8,  district  attorneys,  and  clerks  of  the 
arts  of  the  United  States  and  their  de|)atie8 ;  and  all  allowances  for 
leages  and  transportation  in  excess  of  the  amount  actually  paid,  except 
above  excepted,  are  hereby  declared  ille^ral;  and  no  credit  shall  be 
owed  to  any  of  the  disbursinf^  officers  of  the  United  States  for  pay- 
tut  or  allowances  in  violation  of  this  provision." 

k  usage  has  prevailed,  fully  supported  by  law,  by  which  the  respective 
ids  of  Departments  detailed  clerks  and  employes  therein  to  make  in- 
stigations or  perform  duties  es84mtial  to  the  execution  of  appropria- 
n  and  other  acts  (Clerks'  Investigation  case,  3  Lawrence,  Compt.  Dec.^ 
{,  Rev.  Stat.,  183). 

[n  such  case  the  authorized  usage  was  to  i)ay  the  actual  and  necessary 
vMng  expenses  of  the  i>erson  so  detailed  while  on  duty  awsiy  from  the 
)ital.  And,  as  the  law  gave  to  a  clerk  a  right  to  the  payment  of  his 
ary,  whether  he  performed  any  duty  or  not,  payment  thereof  was 
de  dnring  such  absence  from  his  pn)|>er  Department.  (p]vans'  case, 
Awrenee,  Compt.  Dec.,  2d  ed.,  8.)  No  conii)ensation  can  be  paid  to 
officer  or  employ6  beyond  his  salary  sis  such,  for  services  per.ormed 
ile  detailed  to  make  investigations  away  from  his  Department.  (Rev. 
it^  1765:  Swamp-Land  case,  2  Lawrence,  Compt.  Dec,  2d  ed.,  13G.) 
PVliile  this  usage  of  detailing  clerks  to  make  investigations  and  of 
ring  their  actual  and  necessary  expenseH  prevailed,  there  were  some 
es  in  which  a  fixed  hum  was  allowed,  as  and  for  such  expenses,  with- 
t  referen  ce  to  the  expense  actually  incurre<l.  This  was  unauthorized. 
^nder's  case,  1  Lawrence,  Compt.  Dec,  2d  ed.,  317).  The  act  of 
krch  3,  1875  (18  Stat.,  4.")2,  sec.  1,  proviso^  tlrst)  above  quoted,  was 
wed  to  prohibit  generally  in  such  cases  the  allowance  of  any  amount 
excess  of  actual  exi>enses.  And  ^MiUowances  for  mileages  and  tnins- 
rtation"  in  excess  of  the  amount  *•  actually  paicP  were  specially  named 
prohibited,  probably  because  it  was  supposed  that  abuses  had  ex- 
ed  as  to  these.  The  prohibitions  of  the  act  apply  not  only  to  clerks 
1  employes  of  Departments,  but  to  ollicters  traveling  as  a  part  of  their 
cial  duty.  The  provision  <iuoted  from  the  act  of  March  3,  1883  (22 
It.,  623),  was  designed  to  authorize  the  allowance  to  agents  engaged 
protecting  timl>er  on  the  public  lands,  of  a  ''fixed  sum  per  day,  not 
exceed  three  dollars,  in  lieu  of  actual  daily  expenses.''  The  sum  so 
3d  is  a  commutation  of  tlie  '^ actual  <laily ''  and  personal  expenses.  It 
I  limit  upon  the  amount  to  be  paid  for  nuch  expintti's^  though  it  might 
jeed  the  actual  expenses.  It  was  d«\signed  to  l)e  the  full  measure  of 
>waDce  for  ^^ daily  expenses'^  inchiding  boarding,  hxlging,  and  the 
lal  personal  expenses.  The  ^'a^'tual  <laily  expenses^  mentioned  in 
a  act,  of  course,  do  not  include  **  transportation"  exp<»nses,  as  railroad 
e.  But  they  do  include  nleepingvar  fare^  as  well  as  nuMils  taken  while 
tVeiiog  by  railroiMl.  If  an  agent  is  engaged  in  any  locality  in  protect- 
1^  timber  for  a  day  or  a  week,  his  lodging  expenses,  as  well  as  his 
)als,  are,  clearly,  "daily  expenses.''  If  he  travels  on  foot,  or  on  horse- 
ck,  or  in  a  coach,  and  stops  over  night,  his  lodging  expenses  and 
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meals  are,  clearly,  ^^  daily  expenses " — not  ^'transportatioa'' 
If  he  travels  by  railroad,  his  sleeping-car  fare  is  equally  a  part  of 
**  daily  expenses."    It  is  not  paid  for  ^^tratisportationJ'    The  ^tn 
tation^^  is  paid  for  by  ordinary  railroad  fare,  as  totally  distinct  from 
lodging  expenses  on  a  sleeping  car.    The  sleeping  cars  are  freq 
if  uot  generally,  owned  by  a  corporation  or  oompauy  distinct  froa 
railroad  company.    The  sleeping  cars  are  in  such  cases  transported 
the  sleeping-car  company,  foi*  a  compensation  paid  by  it  to  the  nil: 
company.    The  transportation  expenses  have  do  necessary  codqi 
with  sleeping-car  expenses.     By  far  the  larger  part  of  all  railway 
Aengers  are  transported  in  other  than  sleeping  earn. 

The  act  of  March  3,  1875  (18  Stat.,  452,  sec.  1,  proviso^  first),  asies 
expression, "  allowances  for    •    •    •    transportation,^  which  may 
times  include  sleeping-car  fare.    But  this  act,  as  respects  theq 
now  under  consideration,  is  to  be  construed  with  reference  to  tke 
March  3, 1883  (22  Stat.,  623),  and  in  this  connection  ample  scope  is 
for  the  former  act  without  including  sleeping-car  fare,  which  is  co 
by  the  expression,  "daily  expenses,"  in  the  latter  wqX.     If  this  be  not 
we  must  assign  to  lodging  expensen  two  distinct  meanings  under  the 
act  of  March  3,  1883.    That  is,  the  expression  "daily  expenses^  in 
act,  can  be  construed  to  include  lodging  exi>enses  when  an  agent  i» 
eling  on  foot,  or  on  horseback,  or  by  coach,  but  not  while  traveling 
railroad.     Such  double  meaning  is  not  permissible. 

The  statutes  cited  use  several  expressions  as  to  expenses,  as  (li"d 
expenses,"  (2)  "actual  traveling  expenses,"  (3)  "mileages  and  trdn<f>» 
t.ition."    ** Transportation  expenses"  include  railroad  fare,  stAirr  f*n; 
and  similar  char«^os.     "Daily  exptMises"  generally  include  tin*  ••■♦?'^ 
meals,  lodging,  sleeping-car  faro,  autl  such  other  charges  as  m»tvss 
accrue  while  traveling,  but  do  not  include  the  cost  of  oonveyaiKV. 

The  act  of  March  :^,  ISS:^  (22  Stat.,  r){\^,  sec.  4)  has  limited  tht»ri 
of  clerks  an<l  employes  in  the  Flxecutive  Departments,  to  receiver 
salary  or  compensation  as  such,  in  cases  of  absi-nce,  by  providin;:.  thil 
"a?^  absence  from  the  Departments  on  the  part  of  said  clerks  or-u 
employes,  in  excess  of  such  leave  of  absence  as  may  be  granteil  i»v 
heads  thereof,  which  shall  not  exceed  thirty  <lays  in  anyone  year, en 
in  case  of  sickness,  shall  be  withoiit  pay." 

The  expression  in  this  statute — "«//  absence" — is  so  compn»ben« 
that  a  clerk  detailed  away  fron)  a  Department,  and,  by  reMon  ofw 
detail^  absent  for  more  than  thirty  days  in  any  one  year,  cAnnotilwMl 
such  absence*  receive  any  salary  after  the  expiration  of  such  i^riot 
During  such  period  of  thirty  days  it  seems  probable  that  a  clerk  mfl 
be  so  detailed  with  a  right  to  receive  salary.     Section  18^^  of  the  Bfr 
vised  Statutes,  which  recognizes  the  authority  of  the  head  of  a  Hepart- 
ment  to  detail  clerks  to  investigate  framls,  is  not  in  terms  rei>e-aW.  » 
is  true  the  act  of  March  3,  1883  (22  Stat.,  5G3,  sec.  4),  requires  of  cle* 
in  the  Dejiartments  fixed  hours  of  service,  but  the  purpose  of  this 
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r,  or  chiefly,  to  modify  sectiou  102  of  the  Revised  Statates.  It  has 
D  held  by  the  head  of  at  least  one  Department,  that  ander  the  stat- 
he  hail  uo  {lOwer,  as  he  had  uuder  the  usa^i^e  heretofore  prevailing, 
ive  a  clerk  a  leave  of  absence  beyond  thirty  days  in  any  one  year, 
n  without  salary,  because  the  statute  says  that  leaves  of  absence 
all  not  exceed  thirty  days  in  any  one  year^  (see  Eveleth's  case,  2 
rrence,  Compt.  Dec.,  2d  ed.,  20). 

he  appropriation  made  by  the  act  of  March  3,  188.3  (22  Stat.,  003, 
,  of  course,  authorizes  the  ap(>oiutment  of  proper  persons,  who^ay 
be  clerks  or  employes  in  any  Department,  to  act  as  agents  in  ^^  pro- 
log timber  on  the  public  lands."  Their  compennation  is  to  be  fixed 
le  Interior  Department.  They  can  be  allowed  by  the  same  authority, 
er  (1)  actual  daily  expenses  so  far  as  reasonable  and  necessary,  or 
n  Ilea  of  this  a  ^^  fixed  sum  i>er  day  not  to  exceed  three  dollars,''  and 
n  addition  to  either  of  these  such  agents  may  be  allowed  actual  and 
08ary  transportation  expenses,  as  railroad  fare,  stage  fare,  and  other 
expenses,  but  for  these  there  can  be  no  allowance  of  a  ^*  fixed  sum 
day.''  The  word  ^^may^  as  applied  to  the  ^^ fixed  sum"  mentioned 
le  act  of  March  3,  1883,  is  not  mandatory  in  requiring  a  sum  to  be 
1,  bat  is  permissivej  and  so  does  not  exclude  the  authority  to  pay 
lal  necessary  and  reasonable  traveling  expenses, 
lie  Secretary  of  the  Interior  will  be  advised  accordingly. 

B£ASURY  DePABTMENT, 

Firnt  Comptroller's  Office,  November  1,  1883. 


'HE  MATTER  OF  THE  RIGHT  OF  THE  PERSON  EMPLOYED  TO  PRE- 
ME  A  GENERAL  INDEX  FOR  THK  JOURNALS  OF  CONGRESS  TO  RE- 
aVB  COMPENSATION  FOR  PREPARING  AN  INDEX  TO  THE  CONGRES- 
DNAL  RECORD.— ORDWAY»8  CASE. 


to  af^nopriatioQ  aot«  since  1878,  by  appropriating  coinpenaation  ^*  for  tho  penou 

pceparing  the  general  index  to  tliH  Journals  of  CongrtMH  under  [House]  resoln- 

tkm  of  June  18,  1878,'*  have  recogui^uHl  and  continued  the  authority  of  the  per- 

mm  wo  appoiDted. 

dd  ntolation  doee  not  give  a  ooutinuing  authority  to  appoint  a  person  to  pntpare 

Mud  index. 

■igreas  has  power  under  the  Constitution  by  law  to  designate  a  person  by  name, 

or  otherwise  identify  him,  and  give  him  continuous  authority  from  year  to  year 

to  perform  any  duty  to  carry  its  legixlative  fauctiouH  into  etToct. 

penoo  designated  by  statute  to  prepare  an  iudex  to  the  Journals  of  Congress, 

whieh  statate  fixes  an  annual  salary  for  the  service,  is  a  '*  person  whoso  pay  [is] 

Ixsd  by  law,"  and  by  force  of  section  1763  of  the  Revised  Statutes  he  cannot 

lawftallj  '*  receive  aoy  additional  pay    *     *     '     for  any  other  service  whatever, 

vnless  the  same  is  [1]  authorized  by  law,  and  ['2]  the  appropriation  therefor  ex- 

pHdUj  states  that  it  is  for  such  additional  pay.'- 
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6.  Such  person  when  aUo  employed  nnder  the  Joint  Resolation  of  Febmarj  8, 1881 
(21  Stat.,  516),  to  prepare  an  index  to  the  Congressional  Record,  with  eompeoat- 
tion  fixed  by  the  ditcretion  of  the  Joint  Committee  on  Printing  at  the  maximia 
amount  thereby  authorized,  cannot  lawfully  be  paid  sqch  or  any  aom  for  tk< 
service  mentioned,  because  it  is  not  ^^  fixed  bg  law"  and  the  appropriation  then* 
for  does  not  ''explicitly  state  that  it  is  for  such  additional  pay." 

6.  The  prohibitions  of  section  1765  of  the  Revised  Statutes,  and  of  the  act  of  Jime 

20,  1874  (18  Stat.,  1()9,  sec.  3),  extend  to  compensation  for  all  services  oiBciaI,flr 
quasi  official,  whether  rendered  under  an  appointment  or  contract, 

7.  When  a  statute  gives  authority  to  officers  or  agents  to  employ  persona  to  rente  j 

services,  such  authority  is  to  be  exercised  subject  to  the  general  prohibitions  mI 
regulations  of  existing  laws, 
b.  The  Joint  Resolution  of  February  8, 1881  (21  Stat.,  516),  authorizes  the  employmait 
by  oontract  of  a  person  to  prepare  an  index  to  the  Congressional  Record. 

9.  Such  contract  shonld  under  section  3743  of  the  Revised  Statutes  be  filed  in  tbe 

office  of  the  First  Comptroller. 

10.  The  person  lawfully  employed  under  the  Joint  Resolntion  of  Febmary  8, 18tSl(ll 

Stat.,  516),  is  alone  entitled  to  receive  compensation  for  the  serviees  rendMl 
under  such  employment. 

11.  If  he  employ*  persons  to  assist  him  in  his  services,  there  is  no  privitif  of  con' 

between  them  and  the  United  States,  and  they  have  no  claim  against  the 
emment  for  any  compensation. 

12.  Persons  usually  denominates!  **employ<^s''  do  not  necessarily  or  generally  i 

ordinary  contractorSy  who  render  personal  services  not  official  or  qman  oiMd 
character. 

13.  The  act  of  March  3, 1879  (20  Stat.,  419),  requires  accounting  officers  of  the 

to  paHs  as  '^a  full  and  nufficient  voucher ''  any  which  may  be  (1)  approved  bf 
chairman  of  the  proper  committee  of  the  Senate,  and  (2)  payable  ont  of 
Sonata  contingent  fund.     This  can  not  give  validity  to  any  voucher  for  ex 
itures  prohibited  by  law. 

June  18,  1878,  the  House  of  Repreaentatives  passed  a  preamble  ill 
resolutions  (House  Journal,  141(>)  as  follow: 

*^  Whereas  the  records  of  the  i>roceeding8  of  Congress  have 

so  extensive  that  ready  reference  to  any  matter  contained  in  them 
almost  impossible,  and  the  want  of  uniformity  in  the  method  of  i 
ing  the  various  volumes  renders  inaccessible  mnch  information 
is  valuable ;  and 

*'  Whereas  the  business  of  legislation  would  be  greatly  aided 
expedited  by  a  proper  index  of  the  Journals :  Therefore, 

^^Be  it  resolved,  Tliat  there  shall  be  prepared,  under  the  directioD 
supervision  of  the  Committee  on  Rules,  a  general  index  of  the  Joa 
of  Congress. 

''  Resolced,  That  the  Committee  on  Rules  are  authorized  to  select 
employ  a  proper  i)erson  to  prepare  such  general  index,  at  a  com 
tion  not  to  exceed  $2,50()  per  annum,  to  be  paid  out  of  the  com^ 
Jund^  of  the  House  for  the  ensuing  fiscal  year,  and  to  be  under 
direction  of  the  Committee  on  Rules  as  the  prosecution  of  the 
proceeds." 


•The  act  of  March  :J,  1879  (20  Stat.,  419),  providee  that  any  voucher  appiOf«ilf 
the  chairman  of  a  Senatf  committee  for  expenses,  payable  out  of  the  Senate  oonth 
fund  ''Hhall  be  taken  and  passed  by  the  accounting  officers  of  the  Treainry 
full  and  sufficient  vouchor.*'  This  act  does  not  extend  to  other  vouchecB,  norl» 
House  contingent  fund.  This  act  cannot  give  validity  to  vouchers  for  expenditMi 
which  are  probibit«'d  by  statute. 
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Immediately  afterwards  Albert  Ordway  was  nelectetl,  uudei  this  reso- 
lotiou,  to  perforin  the  Hervice  re<iiiired  by  it,  and  under  the  name  original 
^^poii^tnuent,  han  continued,  and  now  is  in  tbe  same  servicx'.  Annu-fl  ap- 
propriations have  been  made  to  pay  for  the  same.  The  hist  one  made 
bj  the  act  of  March  3,  1883  (22  Stat.,  534),  for  the  legislative  exi>eHses 
of  the  Government  for  the  fiscal  year  ending  June  .'M),  1884,  is  in  the 
Dsaal  form  as  follows:  ^*  For  the  i>erson  preparing  the  general  index  to 
the  Journals  of  Congress,  under  resolution  of  June  eighteenth,  eighteen 
Jiandred  and  seventy-eight,  two  thousand  five  liundnMl  dollars.^ 

The  joint  resolution  of  February  8,  1881  (21  Stat.,  niO),  is  as  foHows  : 

JOINT  RESOLUTION  to  provid*^  for  printing  ami  dirttrilmtiiiK  th«*  iuili'x  of  ilie 

Con  grew  ioiial  Kcconl  mMiii-iiiontlily. 

Resolved  by  the  Senate  and  House  of  Reprexentafives  of  the  United  iStates9 
^  America  in  Congress  assembled.  That  the  Joint  Committee  on  Printing 
•e,  and  they  are  hereby,  authorized  and  dinM*t<Ml  to  make  the  necessiiry 
provisions  and  arrangements  for  lieivafter  issuing  the  index  of  the  Con- 
^gressional  Ueeord  semi-monthly  during  the  sessions  of  Congress,  begtn- 
BiDg  with  next  ensuing  session.  That  tlie  Pulilie  Printer  be,  and  he  is 
liereby,  directed  to  print  and  <1istribnte  thi^  same  number  of  n»pies  of  said 
Mmi-monthly  index  as  he  prints  ami  distribnt<'s  of  the  daily  issu<*  of  the 
Secord,  and  to  the  same  persons  an<i  in  the  same  nianniT.  That  the 
Public  Printer  shall  employ  such  person  to  pn'paiv  said  index  as  shall 
te  designated  by  the  Joint  Committ<H*  on  i*rinting,  icho  shall  also  fix  and 
wegulate  the  compensation  to  be  paid  by  the  Public  Printer  for  the  said  trork, 
and  direirt  the  form  and  niiuiner  of  its  pnblieation:  Provided,  howerer, 
That  the  eom])ensation  Hlloweti  for  pn^paring  sai<l  siMni-monthly  index, 
fnehiding  their  compilation  into  a  session  index,  shall  not  exceed  the 
uxvrjkge  total  amount  now  aHowe<l  by  tin*  Joint  ('ommittee  on  Printing 
for  compiling  the  session  iiid(*x. 

June  4,  18.53,  Albert  Ordway,  in  a  letter  to  tht»  First  Timiptroller, 
•ays: 

"Under  this  joint  resolution  the  Public  i'rintiT  was  (1ire<!ted  by  the 
Joint  committee  to  make  an  allowance  of  $r>,:t00  a  year  for  the  cost  of 
"preparing  the  in<lex  of  the  Congressional  Heconl  and  pay  the  same  to  we 
im  mfmtkly  instalments.  With  tlie  money  thus  p]a<*e<l  at  my  disposal  1 
^rganizefl  and  arrange<l  for  the  work — liave  hired  office  r<N)m,  pai<]  for 
lent,  gas,  fuel,  stationery,  an<1  all  the  expenses  attendant  on  executing 
tte  work;  employe^l,  discharged,  controlled,  and  pai<l  all  the  necessary 
clerical  force  to  do  the  work.  The  i*ublic  Printer,  I  suppose,  as  a  mat- 
ter of  convenience  in  keeping  and  rendering  his  accounts,  entered  the 
l^yment  to  me  of  the  $«'>,:$(M),  and  took  my  receipts  for  the  siune  nu  the 
iregnlar  monthly  payn)lls  of  the  (Congressional  Record,  whi(*h  nntbrtu- 
Hfttely  on  the  face  of  it  would  warrant  the  inference  made  by  your  ofti(*e, 
4lMt  I  was  in  receipt  of  a  salary  in  that  amount — while  in  reality  1  have 
^hnply  been  the  agent  or  instrument  of  the  committee  to  carry  out  and 
supervise  individually  what  they  could  not  do  collectively.'^ 

*  The  joint  resolution  has  in  practice  been  regartled  as  authorizing  the 
Tablic  Printer  to  pay  for  eat*h  year  the  sum  of  ij."»,;{0(>  to  Mr.  Onlway, 
1b  monthly  instalments  as  stated  by  him,  out  ot*  tlie  general  approiiria- 
tiou  *' fur  the  public  printing     •     •     •     including  the  cost  of  printing 
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the  debates  and  proceedings  of  Congress  in  the  Congressional  Beoord| 
•  •  •  including  salaries  or  compensation  of  all  necessary  clerks  and 
employi^s"  (22  Stat.  629). 

The  term  of  the  Forty  seven tli  Congress  expired  at  noon  of  March  4, 
1883.  President  Fillmore'8  Proclamation,  February  25, 1853  (11  Stat., 
788).  On  general  principles  the  selection  and  employment  by  "the  Com* 
mittee  on  Rules'^  of  the  House  of  Representatives  during  that  or  any 
previous  Congress  of  a  person  to  prepare  an  index  of  the  Journals  of  sack 
Congress,  would  have  no  force  after  the  term  of  such  Congress  had  ex* 
pired,  unless  otherwise  provided  by  law.  The  statute  has  given  autboritj 
to  some  ofUcers  of  the  House  of  Representatives  to  perform  some  dotiei 
after  the  expiration  of  the  Congress  during  which  they  were  appointed  1 
(Rev.  Stat.,  31^33).  The  statute  has  given  to  other  ofiScers  of  eaA  \ 
branch  of  Congress  annual  terms  of  office  extending  after  the  expiratiM 
of  a  Congress  (Id.,  52, 53).  The  statutes  referred,  to  do  not  extend  ti 
the  person  selected  and  employed  to  prepare  a  general  index  of  thi 
Journals  of  Congress.  But  each  act  making  an  appropriation  to  pf 
the  compensation  of  such  person  for  his  services  daring  any  fiscal  y€tf 
has  (1)  recognized  the  original  apiK)intment  and  thus  eontinued  it  te 
such  year,  and  (2)  has  given  him  authority  to  x>«rform  his  duties  te^ 
such  year,  even  after  the  expiration  of  a  Congress.  Baoh  appropriate 
act  designates  and  identifies  Mr.  Ordway  as  fully  as  if  he  were  oaoifll 
therein.  This  is  not  a  case  in  which  Congress  has,  by  selecting  iot 
appointing  an  agent  to  execute  a  law,  exercised  the  debatable  authoritif 
of  encroaching  upon  the  powers  and  duties  of  the  executive  or  judidd 
branches  of  the  Government.  The  law  has  only  given  authority  to  per- 
form  a  duty  necessary  and  proper  to  carry  into  effect  the  legislatifB 
functions  which  pertain  to  Congress.  Congress  has  all  the  incident^ 
powers  essential  to  execute  its  express  powers.  This  results  from  the 
common-law  principle,  applicable  to  all  courts  and  bodies,  that  inciilenti 
arc  supplied  by  intendments  (Potter's  Dwarris,  Statutes,  123;  2  Inst, 
306 ;  12  Rep.,  130, 131 ;  Paschal  Anno.  Const.,  3d  ed.,  86,  note  48).  Dw«- 
iug  any  Congress  in  which  there  might  be  a  period  of  time  after  oM 
appropriation  had  expired,  and  before  another  had  been  made,  Ordwif 
would  be  without  authority  to  perform  any  duty.  The  House  resolv-  i 
tion  of  June  18,  1878,  does  not  per  se  give  a  continuing  authority  ti 
select  or  employ  a  person  to  prepare  an  index.  It  could  not  gift 
authority  to  a  committee  of  a  subsequent  House. 

But  it  is  clear  that  Mr.  Ordway.  in  the  discharge  of  his  duty  io  pn-  • 
paring  an  index  of  the  Journal  of  Congress,  under  the  appropriatioa 
made  by  act  of  March  3,  1883,  for  the  current  fiscal  year,  is  "a  /grw»  : 
in    *     *     *     \a]  branch  of  the  public  service  whose  pay    •    *    •    (••J  | 
fixed  by  UncJ"    And  the  Revised  Statutes  provide: 

"Sec.  1765.  No  officer  in  any  branch  of  the  public  service,  or  any 
other  person  whose  salary,  pay,  or  emoluments  are  fixed  by  law  or  ref- 
ulations,  shall  receive  any  additional  pay,  extra  allowance,  or  ocmipei- 
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'tlf  in  any  form  whatever,  for  the  disbursement  of  public  money,  oi 
taj  other  service  or  duty  whatever,  anless  the  same  is  Huthoriseij 
'W,  and  ttie  appropriation  therefor  explicitly  states  ttiat  it  is  foi 
additioiml  pay,  extra  allowance,  or  compeusatiou." 
Ekfs  presents  the  qnestioa  whether,  in  addition  to  the  flxetl  compen 
I  above  mentioneil,  Mr.  Ordway  is  entitled  also  to  receive  any  com 
'^-ation  for  liia  work  during  the  current  fiscal  year  in  preparing  at 
*«=  2t  to  the  Coogressioual  Ret-ord. 

^Cbe  compensation  for  this  work  i8  not  in  amount  "fixed  bylaw.' 
~        lOint  re8i>lution  of  February  8,  18S1,  authorized  the  Joint  Commit 
I  Printing  to  "fix  and  regulate  the  compensation,"  with  a  provist 
kit  tjhall  not  exceed  t5,'i00,  the  amount  allowed  in  1881  "for  com 
r  tlie  session  index."    The  amount  of  compensation  was  tixe<l,  sub 
y  to  eai<l  limitation,  not  hy  law,  but  by  the  discretion  of  said  joim 
Blttee.     There  are  several  opinions  of  Attorneys-General,  all  hold 
I  principle  that  the  claimant  is  not  entitled  to  the  compensation  ii 
.     (Grundy,  3  0p.Att.-Gen.,439,473;  Gilpin, /rf.,  621 ;  Legare 
16, 138;  Nelson,  Id.,  U2;  Mason.  Id.,  464;  Toucey.  5  M.,  74 
t,  d  Td.,  123;  and  Biit«s,  10  Fd.,  435,  442,  444.) 
ft  most  fuvorable  among  the  authoritative  views  presented  ia  thai 
nrersv  r.  the  United  States  (21  How,,  473),  iu  which  it  is  held  ii 
Mple  that  an  officer  or  i>erBon  in  the  public  service  "  who  haa  a  flxe( 
SDsation."  cannot  lawfully  receive  anypayment  beyond  that,  "un 
]  the  service  he  has  performed  is  required  by  existing  laws,  aut 
RremuneratioD  for  them  fixed  by  law."    And  it  is  said  (page  470 
rat  object  has  been  to  establiKh  by  law  the  compensation  for  i>ub 
rices     •    •    •     and  not  leave  it  to  the  dticretion  of  the  he^  o 
icutive  Department."    And  it  is  said  (p.  473)  "the  just  and  fail 
s  from  these  acts  of  Congress,  taken  together,  is,  that  im  diacre 
bis  left  to  the  bead  of  a  Department  to  allow  an  ofiiccr  who  has  i 
\  compensation  any  credit  beyond  his  milary,"  unless  in  the  exceptec 
I  mentioned.     In  that  case  three  dissenting  justices,  concurring 
L.Hr.  Justice  Curtis  In  the  court  below,  went  even  further,  and  de 
1  (p.  477)  that,  "an  officer  whose  salary,  pay,  or  emoluments  wai 
r  fixed  by  the  law,  and     •    •     •     [wLo]  ha*!  received  its  fal 
",  was  not  entitled  to  receive  any  other  compensation  for  anj 
rvice,  uuless  he  sbonld  "show  [1]  not  only  that  the  [other]  serviu 
k  ^titborizetl  by  law,  bat  [2]  alito  that  the  appropriation  for  that  serv 
plicitly  sets  forth  that  it  is  for  such  additional  pay,  extra  allow 
I,  or  compensation."    And  this,  certainly,  is  precisely  what  sectioi 
(^  the  Revised  Statutes  explicitly  says.    The  dissenting  justicet 
■ntly  did  not  concur  in  the  view  (pp.  46!),  471)  that  the  prohibitioi 
BHt  payment  did  not  "embrace  an  employment  which  lias  no  affinity 
moection     •     •     •     with  the  line  of  his  [the  oftieer'a]  olhcial  duty 
ftvbexe  the  service  to  be  performed  is  of  a  different  character,  aui 
LlTereot  place,  and  the  amount  of  compensation  regulated  liy  law.' 
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Section  1765  certaioly  does  not  in  terms  authorize  payment  in  sucl 
It  seems  possible,  if  not  probable,  tbat  the  dissenting  opinion  mi] 
regarded  as  presenting  the  correct  view,  if  the  qnestion  were 
brought  before  the  Supreme  Court.  See  Attorney-General's  Of 
February  1,  1876  (15  Op.  Att.-Gen.,  533):  Rheem's  case,  3  Law 
Coinpt.  Dec,  305. 

But  regarding  the  opinion  of  the  court  as  conclusive  in  this  CiU 
by  its  explicit  language  the  claimant  is  not  entitled  to  payment 
compensation  he  demands,  because  its  amount  is  not  ^^  fixed  by 
but  by  the  ^^ discretion^  of  the  joint  committee.  The  Converse  cj 
plicity  holds  that  the  amount  of  the  compensation  mast  be  ^^fis 
law.''  (United  States  i?.  Shoemaker,  7  Wall.,  338;  Stansbury  r.  1 
States,  8  Id.,  33.)  It  is  not  enough  that  it  be  "fixed  by  compete 
thority  ",  when  such  authority  exercises  a  "  discretion".  (Bender*! 
1  Lawrence,  Compt.  Dec,  2d  ed.,  326;  Evans's  case,  2  Jd,,  2d 
Randolph's  case,  /rf.,  19;  15  Op.  Att.-Gen.,  533,  608.) • 

The  act  of  June  20, 1874  (18  Stat,  109,  sec.  3),  provides,  **  that  n 
officer  of  the  Government  shall  hereafter  receive  any  compensal 
perquisites  directly  or  indirectly  from  the  Treasury  or  property 
United  Stutes  beyond  his  salary  or  compensation  allowed  by  law.' 
use  of  the  word  '^compensation,"  as  distinct  from  ''salary,"  in< 
that  this  provision  was  designed  to  apply  to  employes,  includii 
claimant.  He  has  a  "compensation  allowed  by  law"  for  his  serv 
preparing  a  general  index  of  the  Journals  of  Congress.  A  statute 
expressly  give  him  a  right  to  be  paid  also  for  preparing  an  index 
Congressional  Record.  If  this  act  of  June  20,  1874,  stood  alone 
be  possible  that  both  claims  in  this  case  would  be  within  its  mea 
"compensation  allowed  by  law."  But  its  spirit  and  purpose  are 
secured  by  holding  that  compensation  ^/ircd  in  the  discretion  of  i 
mittee  is  not  "compensation  allowed  by  law."  (Reporter's  case, 
rence,  Compt,  Dec,  2d  ed.,  314.)  But  whether  so  or  not,  the  proh 
of  section  1765  of  the  Revised  Statutes  is  applicable  to  this  case 
prohibitions  of  section  1765  of  the  Revised  Statutes,  and  of  the 
June  20,  1874,  exteu<l  to  compensation  for  services  of  the  charad 
in  question^  when  rendered  by  contractj  as  well  as  by  appointmen 
officer  or  employ^.  Thus,  in  the  Converse  case  (21  How.,  470)  th< 
says  of  similar  statutes:  "The  great  object  has  been  to  establ 
law,  the  compensation  for  public  services,  whether  in  offices  or  o^ 
where  the  nature  and  character  of  the  duties  to  be  performed  we 
ficiently  known  and  definite  to  enable  Congress  to  form  an  estin 
its  vahie,  and  not  leave  it  to  the  discretion  of  the  heiul  of  an  ext 
De[)artnient."  This  (clearly  extends  to  all  services,  official  or  qui 
cial.  This  is  the  necessary  effect  of  the  language  of  the  statute 
is  required  by  their  purpose.     There  may,  perhaps^  be  some  serr 

*Tho  opiuiou  of  the  Solicitor  Gcnoral  of  February  7,  1877  (15  Op.  Att.-Qt^n. 
cODsideiXHl  in  a  MS.  case  which  will  he  published  iu  a  subsequent  volume  oft! 
Comptroller's  Docisious,  ah''"Ei'^e\<i\>\i'ftca.se,  second." 
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such  charac:ter  as  not  to  be  covered  by  the  prohibitions.  Pei'sons  usn- 
aUy  denominated  '^ employes"  do  not  necessarily  or  generally  include 
ordinary  contractors  who  render  services  not  official  or  quaM  official  in 
eharacter.  (Bell  r.  United  States,  Twenty  Per  Cent,  cases,  9  Ct  01., 
302.) 

The  aathority  given  by  the  Joint  re»oliitio!i  of  February  8, 1881,  to  the 
Joint  Committee  on  Printing  can  only  be  exercised  in  subordination  to. 
Mid  subject  to  the  limitations  of,  the  geneml  laws  regulating  compensa- 
tion. Thus,  in  Clark  r.  United  States  (95  U.  S.,  542),  the  court  in  dis- 
BOSsiuK  the  eflfectof  a  statute  ui>on  contracts  made  by  officers  under  its 
lathority,  says  that,  ^Hhe  contnict  itself  is  afiecte<l,  and  must  conform 
to  the  requirements  of  the  statute.'^  (Strong  t>.  Dist.  of  Columbia,  1 
Msickey,  Supreme  Court,  D.C.,  "l(i^\  Exigency  case,  3  Lawivnce,  Compt. 
Dec,  92.) 

The  joint  resolution  of  February  8,  1881,  requires  the  Public  Printer 
to  ^^employ  such  person  to  prepare  said  in<lex  [to  the  Congressional 
Beoord]  as  shall  be  designated  by  the  Joint  Committee  on  Printing." 
Tbe  Revised  Statutes  provide  as  follows: 

*'8ec.  3743.  All  contracts  to  be  made,  by  virtue  of  any  law,  and  re- 
tPOriDg  the  advance  of  money,  or  in  any  manner  connected  with  the 
settlement  of  public  accounts,  shall  be  deposited  in  the  office  of  the 
Knt  Comptroller  of  the  United  States,  [the  Second  Comptroller  of  the 
SPMBory  of  the  United  States,  or  the  Commissioner  of  Customs,  re- 
spectively, according  to  the  nature  thereof,)  within  ninety  days  after 
their  respective  dates." 

It  is  apparent  that  the  joint  resolution  contemplates  the  making  of  a 
mmtraet  for  the  service,  and  section  3743  cited  re<iuires  it  to  be  filed  in 
the  office  of  the  First  Comptroller.  There  may,  in  a  proper  case,  and 
in  favor  of  a  claimant  who  may  lawfully  contract  for  compensation,  be, 
perhaps,  a  right  to  compensation,  though  the  contract  is  not  so  filed. 
(dark  T.  United  States,  95  U.  S.,  539;  Strong  r.  Dist.  of  Columbia,  1 
Hackey,  Supreme  Court  D.  C,  265;  Exigency  cane,  3  Lawrence,  Compt. 
Dec.,  92.) 

The  claimant,  Ordway,  was  alone  eni])h)yed  to  render  the  service  in 
foefltion;  the  contract  was  with  him  alone.  It  is,  perhaps,  possible  that 
he  oonld  render  the  whole  service.  But  if  not,  the  [persons  whom  he 
enployed  were  his  em])loy^s,  not  those  of  the  United  States.  There 
was  no  privity  of  contract  between  them  and  the  United  States.  (Dris- 
eoirs  case,  13  Ct.  CI.,  15;  sec.  96  U.  S.,  421 ;  Herndon's  case,  15  Ct.  CI., 
il6.)     They,  therefore,  have  no  claim  against  the  United  States. 

It  follows,  that,  according  to  the  strict  rules  of  law,  the  claimant  is 
not  entitled  to  any  comi>ensation.  But  lie  has  nnulered  services  in 
food  fiuth  under  a  contra(*t  made  in  e(|ually  giKxl  faith,  and  it  is  not 
doubted  that  Congress  will  ratify  it  and  authorize  full  payment  there- 
■nder. 

Tbeabuby  Department, 

First  Comptroller's  Office,  Xoveinher  5,  188^i. 
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IN  THE  MATTER  OF  THE  RIGHT  OF  THE  POSTMASTER  AT  WASHINOT€» 
CITY  TO  AN  ANNUAL  SALARY  OF  |ojOOO,  COMMENCING  WITH  THE  i^ 
PROVAL  OF  THE  ACT  OF  MARCH  3,  1883  (22  STAT.,  600).— CONOEOT 
APPEAL. 


1.  Under  the  act  of  March  3,  1883  (*22  Stat.,  600),  the  postmaster  at  Washingtoii  Citf 

is  entitled  to  an  annual  salary  at  tlie  rate  of  |5,000,  commencing  with  the  dAte 
of  the  approval  of  said  act. 

2.  Every  provision  of  an  act  of  Congress  takes  efifect  at  the  date  of  the  approTsI  <rf 

such  act,  unless  (1)  otherwise  specified  therein,  or  (2)  by  the  effect  thereon^ 
some  other  law,  or  (3)  by  necessary  inference  clearly  ap])earing  from  the  subjeei' 
matter,  or  otherwise. 

3.  When  one  of  two  or  more  statutes  in  pari  materia  and  enacted  at  the  same  mmm 

of  the  legislature  alludes  to  another  of  such  statutes  as  in  force,  it  will  genenll^ 
be  deemed  in  force  at  the  time  to  which  reference  is  thus  made. 

4.  The  debates  in  Congress  cannot  generally  be  looked  to  as  an  aid  in  giving  con- 

struction to  an  act,  but  its  general  history  and  progress  through  Congress  mxj. 

October  1,  1883,  Frank  B.  Conger,  postmaster  at  Washington  Ci^y, 
District  of  Colnmbia,  rendered  bis  quarterly  accoant  to  the  Po6tIna8te^ 
General  of  moneys  received  for  the  quarter  which  ended  Septembers^ 
1883  (Rev.  Stat,  3843),  retaining  $1,250  for  salary  under  the  actof  MaiA 
8, 1883  (22  Stat.,  600),  for  the  quarter  (Rev.  Stat.,  3857).  November  11; 
1883,  the  Auditor  of  the  Treasury  for  the  Post-OflBce  Department  ad- 
justed the  account,  allowing  only  $1,000,  for  salary  for  said  quarter.  i 
November  17,  1883,  the  postmaster  appealed  from  this  decision  to  the  j 
First  Comptroller  (Rev.  Stat.,  270).  | 

November  26,  1883,  the  Auditor,  in  transmitting  to  the  Comptroller  ] 
the  papers  on  the  appeal,  says:  I 

"Section  4  of  the  act  of  March  3,  1883,  provides,  that  the  salaries  of  | 
postmasters  of  the  first,  second,  and  third  classes  are  to  be  readjostoi 
by  the  Postmaster-General,  to  take  effect  simultaneously  with  the  redM-  ; 
ti'on  of  postage — October  1, 1883.  The  Washington  post-office  belongrf 
to  the  first  class;  and  had  it  been  the  purpose  of  Congress  to  change 
the  salary  for  this  office  before  the  time  fixed  for  the  change  of  the  daii 
to  which  it  belonged,  it  [Congress]  would  have  given  some  evidence  rf 
its  intention  •  •  •  Congress,  having  adjusted  the  sidary  fortte 
Washington  post-office,  instead  of  leaving  it  to  be  done  by  the  Foel' 
master-General,  did  not  afi'ect  the  date  when  the  changed  salaries  te 
post-offices  of  the  first  class  went  into  operation." 


Decision  by  William  Lawrence,  First  Comptroller. 

*'An  act  to  adjust  the  salaries  of  postmasters/'  approved  March  3, 1883  (S  9^ 
600),  provides: 

"That  the  respective  compensation  of  postmasters  of  the  first, seooodi 
and  third  classes  shall  be  annual  salaries,  assigned  in  Qven  hundiedsof 
dollars,  and  payable  in  quarterly  payments,  to  be  ascertained  and  Hxrf 


Salmrjf  of  Po$t master  at  Washington — Conger^s  Appeal.  537 

r  the  Postmaster-General  from  their  rea|>ective  qnarterly  returns  to 
le  Aoditor  of  the  Treasury  for  the  Post-Office  Department,  or  copies 
'duplicates  thereof,  to  be  forwarded  to  the  First  Assistant  Postmaster 
eneral,  for  four  quarters  immediately  preceding  the  adjustment,  at  the 
ilowing  rates,  namely  : 

**  FIRST  GLAK8. 

'^Oross  receipts,  forty  thousand  dollars,  and  not  exceeding  forty-five 
lonsand  dollars,  salary,  three  thousand  dollars. 

'^Gross  receipts,  forty-five  thousand  dollars,  and  not  exceeding  sixty 
loosand  dollars,  salary,  three  thousand  one  hundreil  dollars,"  &c. 

In  similar  form  it  si»ecifies  for  the  first  three  classes  the  salary'  based 
1  ^^ gross  receipts,'^  and  contains  the  following  provisions: 

*^And  in  onler  to  ascertain  the  amount  of  the  ]>ostal  receipts  of  each 
(fice,  the  Postmaster-General  may  require  postmasters  to  furnish  the 
Apartment  with  certified  copies  of  their  quarterly  n^turns  to  the  Auditor 
t  such  times  and  for  such  )>eriods  as  he  may  deem  necessary  in  each 

aoA 

raoca 

"FOURTH   CLASS. 

'^Sec.  2.  That  the  compensation  of  postmasters  of  the  fourth  class 
hall  be  fixed  u|)on  the  basis  of  the  whole  of  the  lN)x-rents  collected  at 
beir  offices  and  commissions  upon  the  amount  of  canceled  ]>ostage-due 
tamps  (provided  for  in  section  two  hundred  and  seventy  of  the  Revised 
AWB  and  Regulations,  edition  of  eighteen  hnndre<l  and  seventy-nine), 
ndon  |>ostage  stamps,  official  staTn]>s,  stanip<'d  envelopes,  postal  cards, 
Dd  uewspa]>er  and  iH^ricnlical  stamps  cancele<l  on  matter  actually 
lailed  at  their  offices,  and  on  amounts  receive^l  from  waste  ))a)>er,  dead 
ewspaperSj  printed  matter,  and  twine  sold,  at  the  following  rate«, 
amely:  On  the  first  fifty  dollars  or  less  per  (juarter,  one  hundred  i>er 
sntum;  on  the  next  one  hundred  dollars  or  less  ]>er  quarter,  sixty  per 
^ntnm;  on  the  next  two  hundred  dollars  or  less  i>er  quarter,  fifty 
^r  centum;  and  on  all  the  balance,  forty  per  centum,  the  same  to  be 
icertained  and  allowed  by  the  Auditor  of  the  Treasury  for  the  Post- 
IBoe  Department  in  the  settlement  of  the  accounts  of  such  postmasters 
[K)n  their  sworn  quarterly  returns:  Provided^  That  when  the  compen- 
ktion  of  any  ]>ostmaster  of  this  class  shall  reach  two  hundred  and  fift;y 
diars  for  four  consecutive  quarters  each,  ex<;lusive  of  commissions  on 
oney-order  business,  and  when  the  returns  to  the  auditor  for  four  con- 
iCQtive  quarters  shall  show  him  to  Ix^  entitled  to  a  compensation  in 
coess  of  two  hundred  and  fifty  dollars  per  quarter,  the  auditor  shall 
qport  such  fact  to  the  Post  master!  leneral,  who  shall  assign  the  office 
\\%R  proper  class,  and  fix  the  salary  of  the  postmaster  as  provide<l  by 
action  one  of  this  act:  Provided  further^  That  in  no  t^ase  shall  there  l>e 
lowed  to  any  postmaster  of  this  class  a  compensation  greater  than  two 
andred  and  fifty  dollars  in  any  one  of  the  first  thn»e  quarters  of  any 
Real  year,  exclusive  of  money  order  commissions,  aiul  in  the  last  quar- 
^r  of  each  fiscal  year  thei*e  shall  l>e  allowed  such  further  sum  as  he  may 
e  entitled  to  under  the  provisions  of  this  act,  not  exceeding  for  the 
hole  fiscal  year  the  sum  of  one  thousand  dollars  exclusive  of  money- 
rder  commissions. 

"Sec.  3. — ^That  the  Postmaster-General  shall  make  all  orders  relative 
Uhe  salaries  of  postmasters;  and  any  change  made  in  such  salaries 
lall  not  take  effect  until  the  first  day  of  the  (piarter  next  following  the 


By  the  act  of  Marcli  3, 1883  (23  Stat,  455).  a  "reduoUon  ol 
of  postage"  is  made,  "to  take  effect"  "ou  and  after  the  first  i 
toiler,  A.  D,  eighteen  hundred  autl  eighty  three." 

Under  the  taw  id  force  prior  to  the  act  uf  March  3, 1883  (22  t 
entitled  "An  act  to  adjust  the  salaries  of  postmasters,"  ihd 
the  postmaster  at  the  city  of  Waahiugton,  District  of  Cohimb 
quarter  which  ended  September  30,  1883,  would  be  $1,000. 
of  March  3, 1883,  opei'ated  from  its  date  ou  the  salary  of  the  ( 
at  Washington  City,  it  woald  be  $1,250  for  such  quarter, 
question,  theretbre,  for  decision  is,  whether  the  salary  in  q 
controlled  by  the  latter  act,  or  by  the  prior  lawf 

The  Constitution  {Art.  I,  sec.  7,  par.  2)  iu  efi'ect  declares,  I 
bill  "shall  become  a  law"  from  the  time  it  is  approvetl  by  ■ 
dent  {Matthews  v.  Zaue,  7  Wlieat.,  164 ;  Potter's  Dwarrls,  Sta 
Bishop,  Written  Laws,  27-31;  Hardcaslle,  Statutory  Lft»| 
Sedgwick,  Construction  Stat,  and  Const.  L.,  2d  ed.,  65-68 
Att.-Gen.,  April  7,  1877;  15  Op.  Att.-Geii.,  222;  15  0p.Att.-< 
Id.,  493).  A  statute  may,  of  coarse,  provide,  that  all,  or  ao 
its  provisions  shall  take  effect  at  a  future  day.  The  time  w. 
some,  of  the  provisions  of  a  statute  may  take  effect,  may  dep 
the  operation  or  effect  of  other  statutes  (I)  to  which  it  reU 
to  which  it  refers  in  terms,  or  (3)  by  Inference  sufficiently  i 
Unless  (1)  a  difterent  time  is  specified  in  terms,  or  (2)  by  tta 
some  other  law.  or  (3)  by  clear  and  necessary  inference,  a  stfll 
effect  from  its  approval  (Taj'lor  e.  The  State,  ex  ret,  Haud,3L' 
MuArthur  v.  Frankliu,  10  Ohio  St.,  193;  U-yner«.The  SmI 
490).  In  Swanu  v.  Buck  (40  Miss.,  268),  decided  under  a  at 
declaring  that  all  statutes  shall  take  effect  at  a  future  ^pei 
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lie  Constitntion,  or  of  any  act  of  Congress,  expressly  determines  when 
tatntes  shall  take  effect.  It  follows,  that  the  general  rule  is  that 
irery  statute  and  every  provision  of  it  takes  effect  fmm  the  date  of 
pprovaly  unless  (1)  the  statute  itself,  or  (2)  some  other  statute,  other- 
ite  determines,  or  (3)  unless  the  subject-matter  thereof,  by  necessary 
iferenoe  otherwise  arising,  clearly  forbids.  The  general  rule  is  to  be 
dlowedy  unless  the  exception  is  sufficiently  made  to  appear. 
The  act  of  March  3,  im\  {22  Stat.,  000),  (1)  provides  the  general 
lode  of  ascertaining  and  prescribing  the  amount  of  salary  for  the  tirst 
iree  classes  of  postmasters,  based  on  amounts  of  gross  receipts,  (2) 
xes  the  compensation  of  postmasters  of  the  fourth  class  on  a  si>ecitie<l 
Mis,  and  (3)  makes  a  special  provision  for  s]>ecified  amounts  for  the  an- 
oal  salaries  of  the  |>ostmasters  at  Washington  City  and  at  the  city  of 
(ew  York. 

1.  It  is  clear,  that  '^the  salaries  of  postmasters  of  the  first,  second, 
od  third  classes,^  not  including  the  postmasters  "at  Washington  City '^ 
od  "in  the  city  of  New  York,"  are  regulated  by  this  act  only  "on  and 
fter  the  first  day  of  October,  A.  D.  eighteen  hundred  and  eighty-three." 
leetion  4  of  the  act  declan*s,  as  to  the  first  three  classes  of  postmasters, 
bat  their  salaries  "shall  be  re-a<ljusted  by  the  Postmaster-General,  the 
!m  adjustment  {under  this  act)  to  take  effect  simultaneously  with  the 
Bdnction  of  the  rates  of  postsige"— October  1,  1883.  This  section  in 
cpress  terms  requires  that  the  Postmaster  (leneral  also  re-adjust  the 
ilaries  in  subsequent  years.  Thus,  they  ure  liable  to  be  changed  in 
Doont. 

2.  No  provision  declares  when  the  act  shall  control  the  salaries  of 
Mtmasters  of  the  fourth  class.  When  the  bill,  which  finally  became 
lis  act,  was  under  discussion  in  Congress,  it  wus  said  in  subst^ince 
lat  the  salaries  prescribed  by  the  bill  as  to  iiostmasters  of  the  fourth 
ass  would  take,  effect  at  its  passage.  This  cannot  be  considered  in 
iving  construction  to  the  act,  though  the  general  history  and  progrt^ss 
'the  bill  through  Congress  may  Iw  ( Aldridge  et  al.  r.  Williams,  3  How., 
;  Springer  v.  United  States,  102  U.  S.,  507;  ITnjted  States  r.  Union 
acific  B,  R.  Co.,  91  U.  S.,  79;  Blake  t\  National  Hanks,  23  Wall.,  307; 
iahop,  Written  Laws,  70-78;  llardcastle,  Statutory  Law,  56;  Devens, 
tt.-GeD.,  April  24, 1877;  15  O]).  Att.  (ien.,  625).  Hut  this  is  its  proper 
mstmction,  and  necessarily  follows  from  the  principle  that  every  pro- 
sion  of  an  act  takes  effect  at  its  date,  unless,  in  some  form,  otherwise 
rovided.  In  addition  to  this,  the  intention  of  Congress,  to  give  the 
It  this  effect,  is  still  more  ajiparent;  because  the  act  itsi^lf  expressly 
t^vides  that,  as  to  postmasters  of  the  first,  second,  and  third  classes, 
shall  take  effect  Octol>er  1,  18S::{,  and  the  necessary  inf(*rence  is  that, 
to  postmasters  of  the  fourth  class,  it  shall  be  operative  at  its  date. 

dd  it  has  been  so  constniivl  in  i)racti<*e  (3  Lawrence,  Conii)t.  Dec, 
trodaction,  xxi).  It  thus  ai)pears,  that  Congress  did  not  fix  one 
iform  date  at  which  tlie  act  should  be  o{>erative  iis  to  the  salaries  of 
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all  postmasters.  The  principles  and  ooosideratioas  stated  throw  some 
light  OD  the  question,  which  arises  on  the  appeal  in  this  case,  and  render 
a  conclusion  thereon  not  difficult. 

3.  The  act  of  March  3, 1883  (22  Stat.,  602,  sec.  4),  is  operative  £rom 
its  date  as  to  the  salary  of  the  postmaster  at  Washington  City.  It  is 
well  settled,  that,  when  there  are  a  general  provision  or  provisions  as 
to  a  class  or  classes  of  cases,  and  a  separate  particular  provi»ian  as  toons 
or  more  special  cases  named^  the  latter  are  excepted  from^  and  fwt  con- 
trolled by  J  such  general  provision  (State  v.  Stoll,  17  Wall.,  425;  Haide- 
koper's  case,  second,  3  Lawrence,  Compt.  Dec,  160).  Hence  the  specid 
provision  of  this  act,  as  to  the  salary  of  the  postmaster  at  Washingtoii 
City,  is  not  controlled,  either  (I)  as  to  the  time  when  it  takes  effect,  or 
(2)  in  any  other  respect,  by  the  general  provisions  as  to  other  salaries. 
This  special  x)rovision  takes  effect  at  its  date,  upon  the  general  prin- 
ciple, that  every  provision  of  a  statute  So  takes  effect,  unless  otherwise 
specially  provided.  And  there  is  no  such  specific  provision,  either  ii 
this,  or  by  force  of  any  other  act.  The  special  provision,  which  is  made, 
as  to  the  time  when  the  act  takes  effect  on  the  salaries  of  postmasteit 
of  the  first,  second,  and  third  classes,  necessarily  gives  rise,  by  implia* 
tion,  to  the  inference  that  Congress  intended  the  act  to  take  effect  tM 
to  all  other  salaries  at  its  date.  This  inference  is  aided  by  the  fact  tbat  \ 
the  act  requires  a  re-adjustment  by  the  Postmaster-General  of  the  sat 
aries  of  the  postmasters  of  the  first  three  classes,  on  which  a  change  d 
salary  should  be  based,  while  there  is  no  readjustment  required  ae to 
the  salary  of  the  postmaster  at  Washington  City,  but  its  amount  is  bj 
the  act  definitely  fixed,  and  is  unchangeable,  except  by  subsequent 
statute.  Congress  has  clearly  shown  a  purpose  to  exclude  the  salary  of 
the  postmaster  at  Washington  City  from  the  operation  of  all  laws  fixing 
amounts,  except  the  special  provision  fixing  it  at  $5,000  per  annoM. 
The  reasons  which  operated  to  make  this  exceptional  provision  must  be 
presumed  to  so  operate  from  the  date  of  the  act,  there  being  no  evidence 
of  a  contrary  intention.  From  the  latter  date  this  oflice  ceased  to  belong 
to  any  of  the  general  classes  specified,  and  hence  is  governed  by  its  own 
law. 

The  action  of  the  Auditor  of  the  Treasury  for  the  Post-Ofiice  Depart- 
ment is  afiirmed  in  its  allowance  of  one  thousand  dollars,  and  is  reversed 
as  to  the  disallowance  of  two  hundred  and  fifty  dollars;  and  said  latter 
sum  is  adjudged  to  be  allowed  to  the  postmaster  at  Washington  City, at 
charged  in  his  quarterly  account  for  the  quarter  which  ended  Septeml)er 
30,  1883;  and  said  account  is  adjusted  accordingly. 

Treasury  Department, 

First  Comptroller's  Office,  ^ove^nher  26,  1883. 


Pay  o/Assitt,  Dist.  Attorney — Sttir-Rouie  Attorney's  Caee,       />4I 


IN  THE  MATTER  OF  THE  AUTHORITY  TO  PAY,  FROM  AN  APPROPRIATION 
FOR  THE  SERVICE  OF  A  CURRENT  FISC^AF.  YEAR.  AN  ALLOWANCE 
MADE  TO  AN  ATTORNEY  RETAINED  TO  ASSIST  A  DISTRICT  ATTORNEY, 
FOB  CONTINUOUS  SERVICE  IN  PART  RENDERED  DURING  A  PREVIOUS 
FISCAL  YEAR.— STAR-ROUTE  ATTORNEY'S  CASE. 


L  When  an  attorney  is,  under  section  3H:)  of  the  Riwined  Statutes,  retained  l»y  the 
Attorney- General,  to  aHsist  a  district  attorney,  and  the  attorney  so  retained  ren- 
ders oontinuouH  service  mnning  through  parts  of  two  fiscal  years,  the  compensa- 
tion for  the  service  rendered  in  each  year  is  to  be  paid  fW)m  the  annual  appropri- 
ation for  that  year. 

1  The  qnostion,  whether  an  attorney,  un<ler  a  retainer  for  continuous  service  to  bo 
eomplctod,  is  entitled  to  any  part  of  his  compensation  during  the  progress  of  his 
serrice,  depends  on  the  terms  of  thc^  contract  of  employment. 

1  Isthorities  cited  on  the  right  of  an  attorney  to  a  quantum  meruit 

The  Attomey-Oeneral  is  aathorized,  ^^  wbeDever  in  his  opinion  the 
laUie  interest  requires  it,"  to  ^^  employ  and  retain,  in  the  name  of  the 
Dmted  States,  snch  attorneys  and  counselors  at  law  as  he  may  think 
Meeasary  to  assist  the  district  attorneys  in  the  discharge  of  their  duties,' 
nd  is  also  authorized  to  fix  *^the  amount  of  compensation"  for  such 
aerrice.    (Be v.  Stat.,  303.) 

In  the  year  1881,  the  Attorney -General  retained  an  attorney  to  assist 
file  attorney  of  the  United  States  for  the  District  of  Columbia  (Rev. 
Stat,  relating  to  Dist.  Col.,  904)  in  prosecuting  what  are  commonly 
known  as  the  star-route  cases.  The  sendee  of  the  attorney  so  reUiined 
kis  continued  at  short  intervals  ever  since.  During  the  fiscal  year  which 
ended  June  30,  1883,  sundry  payments  for  his  services  were  made,  on 
aeeonnts  presenteil  by  him  of  amounts  a))prove<l  by  the  Attorney- 
General,  from  the  appropriation  <^For  payments  of  district  attorneys 
ttd  their  assist-ants,"  provided  by  the  act  of  August  7,  1882  (22  Stat., 
3M). 

An  account  for  the  services  of  the  attorney  so  retained  *Mn  full  to 
Hovember  19, 1883,^^  approved  by  the  Attorney -General  for  a  gross  sum, 
il presented  to  the  First  ComptroUor  for  his  appropriate  action  thereon. 
Tlds  account  covers  services  since  April  5, 1883.  The  appropriation  for 
Ibe  fiscal  year  which  ended  June  30,  1883,  is  exhausted.  The  claimant 
WkB  that  this  entire  account  be  paid  from  the  appropriation  ''For  pay- 
aents  of  district  attorneys  and  their  assistants,"  made  by  the  act  of 
March  3, 18a3  (22  Stat.,  631),  for  the  current  fiscal  year  ending  June  30, 
18S4. 

D£Gi8iON  BY  William  Lawrence,  First  Comptroller, 

It  is  ascertained,  that  the  practice  has  not  l)een  entirely  uniform  as 
to  the  appropriation  from  which  payments  have  been  made  in  such 


542  First  Comptroller's  Office^  Treasury  DepartmenL 

cases  as  this.  This  want  of  uniformity  has,  perhaps,  grown  on 
fact  that  the  appropriations  have  generally  been  adequate, 
result  in  no  way  afi'ected  the  Treasury  or  the  aathoritj  of  C 
If  the  whok  account  in  this  case  can  now  be  paid  from  the  ap 
tion  for  the  current  fiscal  year,  Congress  can  have  no  control  o 
account.  If,  however,  that  portion  of  it,  which  is  for  services  i 
during  the  fiscal  year  which  ended  June  30, 1883,  cannot  be  p 
the  appropriation  for  the  current  fiscal  year.  Congress  will  1 
for  a  deficiency  appropriation  for  the  fiscal  year  1883,  from  wl 
portion  can  be  paid.  Congress  will  thus  exercise  its  discreti 
making  an  appropriation. 

Thus,  the  question  is  presented,  how  far  payment  may  be  m 
the  appropriation  for  the  current  fiscal  year.  And  it  is  clear,  \ 
so  much  of  the  account  can  be  paid  tixnm  this  appropriation  ai< 
approved  by  the  Attorney-General  for  services  rendered  sine** 
1883.  The  statutes  admit  of  no  other  construction.  The  act  ( 
3,  1883  (22  Stat.,  003,  631),  makes  appropriations,  as  it  sayts 
objects  hereinafter  expressed  for  the  fiscal  year  ending  Juwe 
eighteen  hundred  and  eighty-four.^  Its  title  is:  ^*  An  act  makiu 
priations  for  sundry  civil  expenses  of  the  Government  for  the  tii 
ending  June  thirtieth,  eighteen  hundred  and  eighty-four,^  &c 
appropriation  acts  use  an  equivalent  expression  in  making  a] 
tions  "for  the  service  of  the  fiscal  year.^  (Act  August  5,  l^'l. 
219;  act  July  1,  1882,  22  Stat.,  128.)  These  are  mere  example? 
the  approi)riation  for  the  current  fiscal  year  is,  by  its  clear  w 
purpose,  limited  to  the  payment  for  service  rendered  duriiii:  mi 
year.  It  Ijs  an  annual  appropriation^  wliich,  by  well  settletl  ii^.i 
be  (livstintruislied  from  a  permanent  specific  appropriation,  or  t*n» 
ciency  appropriation,  (Mississippi  Central  Railroad  Co.'s  ra- 
Various  provisions  of  the  Kevised  Statutes  recognize  this  vit- 
tion  3G90  refers  to  *' appropriations  contained  in  the  annual  wy 
tiou  bills  and  made  si)eeilically  for  the  service  of  any  fiscal  y^' 
declares,  that  such  aj)propriations  "shall  only  be  applied  to  i 
ment  oi  expenses  properly  incurred  during  that  year^  or  to  the  fii! 
of  contracts  properly  made  within  that  year,"  and,  as  to  serv 
such  as  were  rendered  within  the  year.  The  statute  requires  i 
retary  of  the  Treasury  to  submit  to  Congress  "annual  estimate? 
public  service."  (Kev.  Stat.,  3(>(>9.)  The  appropriations  biise<i  < 
annual  estimates  are  "for  that  fiscal  year,"  for  which  the  ejiti 
made.  (Rev.  Stat,  3679.)  The  history  of  the  legislation  ou  the 
ject  of  appropriations  shows  that  Congress,  by  various  pnnisii 
devoted  annual  appropriations  for  personal  or  official  services 
payment  only  for  such  services  as  were  rendered  within  tbe  } 
which  the  appropriation  was  made.  (1  Lawrence,  (^mpt.  DtH-.. 
App.,  Ch.  XIV,  579;  Mississippi  Central  Railroad  Co.'s  cjise,  ji/'>'' 
claimant  in  this  case  has  apparently  so  trciited  the  appropruiti 
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applying  for  and  receiving  payments  under  the  ap])n>priation  for  the 
flBcal  year  which  ended  June  30,  1S83,  and  by  now  anking  payment 
from  the  appropriation  for  the  current  tiHc;al  year.  If  all  of  a  claim  for 
oontinoous  service,  ninning  into  a  second  year,  falls  due  at  the  termina- 
tion of  such  service,  and  is  payable  from  the  appropriation  for  the  later 
year,  then  the  payments  already  made  in  the  fiscal  year  which  epded 
Jane  30,  1883,  were  unauthorized.  But,  in  faict  and  in  law,  ))ersonal 
lenrice  running  through  two  or  more  years  is,  for  all  purposes  of  annual 
appropriations  and  payments,  to  be  regarded  as  rendennl,  in  part  for 
the  service  of  one  year,  and  so  on  for  other  years,  respectively.  The 
claimant  says: 

'*lt  has  been  decided,  that  an  attorney  liiis  no  right  to  any  compen- 
aatioD  until  his  services  are  completed,  unless  the  client  chooses  to 
nake  a  payment  on  arrount;  that,  if  lie  |surh  attorney],  without  ttause, 
abandons  the  caus<*  or  business  InMore  it  is  romplete<l,  he  can  recover 
nothing;  and  that  the  statute  of  liniitations  runs  against  his  claim  only 
from  the  time  when  the  services  cease  properly." • 

The  question,  whether  an  attorney  shall  be  entitled  to  pnrtial  or  full 
payments  for  servi(*es  from  time  to  time  as  rendered,  depends  entirely 
in  the  contract  made.  The  chiimant  in  this  rase  does  not  seem  to  have 
marie  such  contract  as'  he  describes.  Hut  in  the  case  of  a  contract  by 
ail  attorney  with  the  Government,  for  s<»rvices,  only  to  bo  paid  for  when 
eompleteil,  and  running  t1ir4)ngli  }i  |N*rioil  of  two  or  more  years,  he  is 
entitled  finally  to  ])ayment  for  thv  sir r in-  rnuhrcil  in  tach  year.  He 
vill  charge  acc^>r(lingly.  Hveii  in  siieli  case,  the  a])proprintion  acts  are 
Iair«  which  determine  tin*  I'uml  from  wliirh  tht*  amount  of  vmnpvnHation 
tamed  each  year  shall  in?  i»uid.  To  meet  such  cases,  annual  appropria- 
tions are  made  available  for  two  yrars  after  the  year  in  which  the 
fier\ice  is  rendered  (Hev.  Stat.,  .'MJOO,  M\)\ ;  a«T  June  L'O,  1S74,  18  Stat., 
110,  sec.  5;  act  June  11,  ISTS,  *J0  Stsit.,  i:<t),  sec.  4),  and,  <luriiig  that 
timefSnch  appropriations  may  **  be  applie<|  lo  the  ])ayinent  of  expenses 
pro]>erly  incurred  during  that  |tlie  jiroper  rts<;al)  year*'  (Kev.  Stat.,  3<)90; 
Shipman  r.  United  States,  18  Ct.  CI.,  1  U\;  Dougherty  r.  Tniteil  States, 
/<f.,496;  Mississippi  Central  Hiiilmad  Co.'s  case,  poftt).  And  even  after 
the  two  years  had  elapsed,  the  statute  formerly  providcil  a  mo<le  (which 
became  inopenitive  June  14,  1883),  of  sei^uring  an  appropriation  for 
payment  in  such  cases  (act  June  14,  1878,  'JO  Stat.,  l.'U),  sec.  4). 


*  Ab  to  the  right  of  an  attonioy  to  rocover  on  a  quantum  meruit^  when  tliere  hnn  btHMi 
Atpeciftl  contract,  sec:  \Vhart4>n  (A^iMicy,  r>'2*2),  TlnirNton  r.  IVrrival  (1  Pick.,  415), 
Ctldwell  r.  Shepherd  (ti  T.  H.  Mon.,  :VJ2),  KiiHt  r.  La  Kiu'  (4  Litt.,  41G),  Quint  and 
Rftrdy  r.The  Ophir  Silver  Mining  Co.  (4  Nev.,  :W)4),  Coopwoml  et  al.  r.  Walhu'i*(12  Ala., 
790),  Lewis  and  wife  r.  Vale  (4  Fla.,  41H),  T^iatt  r.  Snllee  (3  Pi>rt.,  lir>),  and  Morgan  et 
■I  V.  Robertu  (38  III.,  fiT)).  The  right  of  an  attorney  againnt  the  (■overnuient  in  Hnch  oane 
tamj  be  different  fh>m  hiH  right  agninHt  priv:ite  piirtieH.  Some  general  principlen  are 
referred  to  in  1  ParsonA  Contrartn  (tUh  etl.,  Iir»),  2  Id.  (.Vi),  (Jontniet-.VsMignment  case 
(i  Lawrence,  Compt.  Dec.  'id  ed.,  47i>),  Exigency  eane  (:J  Lawrenee,  Conipt.  Dec,  104), 
Clark  r.  United  StateH  (l»r»  U.S.,  .'V:!!)),  Dougherty  r.  llnited  StateH  vH  Tt.  CI.,  503), 
And  Strong  r.  Distriet  of  Colnnihiii  (1  Maekey,  26r>). 
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The  construction  now  given  to  the  appropriation  acts  in  question  ia 
not  new;  it  follows  several  decisions  in  other  cases.  (Availability- 
Appropriation  case,  ante  J  132 'j  Specific- Appropriation  case,  aii(«,  137; 
Coyle's  case,  ant^j  517 ;  Mississippi  Central  Railroad  Co.'s  case,  post). 
The  statute  makes  the  allowance  of  the  Attorney-General,  as  to  '^  the 
amount  of  co^npensation^  for  services  of  attorneys  retained  to  assist 
district  attorneys,  conclusive  on  accounting  oflicers  (District  Attorneys' 
Assistants'  case,  ante^  113).  The  appropriation,  from  whichi  payment  is 
to  be  made,  is  to  be  determined  in  the  Treasury  Department  (Bev.  Stat, 
248,  209;  Bender's  ciise,  1  Lawrence,  Oompt.  Dec.,  2d  ed.,  318;  1  Law- 
rence, Compt.  Dec,  2d  ed.,  App.  Chs.,  xii,  xiv,  549,  585).  The  proper 
practice  is  sui)posed  to  be,  to  present  an  account  for  the  service  ren- 
dered in  each  fiscal  ye^tr ;  and  the  amount  of  such  account,  approved  by 
the  Attorney-General,  is  to  be  transmitted  to  the  proper  Aoditor  for  T^ 
port  to  the  First  Comptroller.  For  the  payment  of  the  amount  so  ap- 
proved for  services  in  any  fiscal  year  Congress,  in  case  the  appropria> 
tion  therefor  is  exhausted,  but  not  carried  to  the  snrplus  fund,  will 
be  asked  for  a  deficiency  appropriation.  The  sum  allowed  for  serviee 
during  the  current  fiscal  year  is  to  be  paid  from  the  appropriatiaa 
therefor.    The  parties  interested  will  be  advised  accordingly. 

Tbeasuby  Depaetment, 

First  Comptroller's  Office,  December  20,  1883. 


IN  THE  MATTER  OF  REOPENING  A  DECISION  OF  THE  FIRST  COMP- 
TROLLER REJECTING  A  CLAIM,  FOR  THE  PURPOSE  OF  REFERRING 
IT  FOR  THE  OPINION  OF  THE  COURT  OF  CLAIMS,  UNDER  THE  ACT 
OF  MARCH  a,  imi  (i>2  STAT.,  4^^),  SEC.  2).— RE-OPENING  DECISION  CASE. 


1.  The  (lecisioD  in  Detectiou-Approi)riation  case  (antej  60)  re-afiirmed. 

2.  Section  2  of  the  act  of  March  3, 1863  (22  Stat.,  485),  does  not  apply  to  clainui  finaUy 

acted  on  by  the  First  Coinxitroller,  either  before  or  since  it  became  a  law. 

3.  ThiH  conclusion  iH  justified,  as  well  by  the  words  of  this  Bection,  as  by  the  role 

that  statutes  should  be  so  construed  as  'Ho  avoid  absurd  consequences,  injostior, 
and  even  great  inconvenience." 

In  the  Detection-Appropriation  case  {ante^  60),  the  First  Comptroller 
rendered  a  decision,  February  9,  188*3,  rejecting  a  claim.  Section  2  of 
the  act  of  March  3,  1883  (22  Stat.,  485),  provides: 

'^That  when  a  claim  or  matter  is  pending  in  any  of  the  executive 
departments  which  may  involve  controverted  questions  of  fact  or  law, 
the  head  of  such  department  may  transmit  the  same,  with  the  vondi- 
ers,  papers,  proofs,  and  documents  pertaining  thereto,  to  said  oourfc 
[of  Claims],  and  the  same  shall  be  there  proceeded  in  under  such  roles 
as  the  court  may  adopt.  When  the  facts  and  conclusions  of  law  shall 
have  been  found,  the  court  shall  not  enter  judgment  thereon,  bat  shsli 
report  its  findings  and  opinions  to  the  department  by  which  it  was 
transmitted  for  its  guidance  and  action." 


i 
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Noyember  20, 1883,  the  Commissioner  of  Internal  Revenue,  by  letter 
to  the  Secretary  of  the  Treasury,  re4|uested,  that  said  "claim,  •  •  • 
embraced  in  Fifth  Auditor's  Report,  No.  33039,  now  on  file  in  the  Reg- 
v^s  office,  be  re-opene<l  by  the  First  Com))troller  and  then  sent  by" 
the  Secretary  to  the  Court  of  Claims,  in  accordance  with  section  2  of 
the  act  of  March  3, 1883  (22  Stat.,  485).  November  23, 1883,  the  Secre- 
tuy  referred  this  letter  to  the  First  Comptroller  for  his  views  on  the 
qnestion  of  re-opening  the  claim. 


Opinion  by  William  Lawrence,  First  Comptroller. 

Jn  the  view  biken  of  this  application,  it  is  believed  that  the  Secre* 
tey  cannot  authorize  the  First  Comptroller  to  re-open  the  claim  for  re- 
consideration. 

1.  The  decision  heretofore  made  is  deemed  entirely  correct.  No  new 
iKt  Ib  stated,  nor  princriple  of  law  suggested,  which  seems  in  any  de- 
|iee  to  require  a  re-examination. 

2.  Section  2  of  the  act  of  March  3,  1883  (22  Stat.,  48.5),  is  so  far  pros- 
jstHve  in  its  operation,  that  there  can  be  no  doubt,  that  it  does  not  ap- 
ply to  claims  finally  acted  on  by  the  First  Comptroller  before  it  was- 
pused.  It  is  well  settle<l,  that  all  statutes  are  prospective  in  their 
^ration,  unless  their  terms  clearly  make  them  retro8]>ective  (Bishop, 
Written  Laws,  82-85).  This  act  by  its  own  terms  is  made  prospective- 
It  applies  '^  when  a  claim  or  matter  is  pending.^  The  <.*laim  now  in  ques- 
tion was  finally  decided  before  the  act  was  passed  (Rev.  Stat.,  191). 
Soch  claim  can  in  no  sense  be  regarded  as  ''ponding.'' 

3.  The  rule,  which  requires  a  statnto  to  be  so  construed  as  *'to  avoid 
absard  consequences,  injustice,  and  even  (ircat  /^ico/tre/itVnce,"  justifies 
the  view  already  presented  (Bishop,  Written  Tiaws,  82,  90,  93,  200; 
United  States  r.  Kirby,  7  Wall.,  487). 

If  this  act  were  designed  to  authorize  a  re-opening  of  all  rejected 
tiaims  without  limit  as  to  time,  the  Department  would  be  embarrassed 
vith  a  vast  multitude  of  applications,  wholly  ignoring  that  policy 
Wkich  requires  that  there  should  "Ik'  an  end  at  some  time  or  another 
eren  of  a  claim  against  the  Government--  (Black,  9  Op.  Att.-Gen.,  34). 
It  is  incredible,  that  Congress  intended  that  any  such  effect  should  be 
^ren  to  this  act — an  effect  which  would  result  in  great  injustice  to  the 
Government,  because  of  the  loss  of  its  evidence  to  defeat  claims  utterly 
irithont  merit. 

4.  If  the  Court  of  Claims  should  concur  in  the  decision  already  made, 
iti  opinion  would  be  of  no  utility  in  this  case.  If  the  court  should  not 
•ODcnr,  its  opinion  would  not  be  conclusive  on  the  First  Comptroller, 
■or  ooold  it  be  followed,  unless  its  reasoning  should  be  so  convincing 
M  to  require  a  change  (Bender^s  case,  1  Lawrence,  Compt.  Dec,  2d  ed., 
SI;  1  Lawrence,  Compt.  Dec,  2d  ed.,  App.,  Ch.  xii,  509;  9  Op.  Att.- 
8en.,36;  11  Jcf.,  5;  3  Lawrence,  Compt.  Dec,  Introduction,  xvi).  It 
b  not  necessary  to  secure  concurring  opinions,  and  it  does  not  seem 
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advisable  to  seek  for  conflicting  views  of  the  law.  It  certainly  was  not 
the  purpose  of  the  act  to  invite  any  such  results.  Clearly,  therefore, 
it  does  not  apply  to  claims  finally  acted  on  by  the  First  Comptroller, 
either  before  or  since  it  was  passed.  A  claim  finally  acted  on  caoDOt  be 
said  to  be  a  ^^ pending'*^  claim.  It  is  res  a^judicata.  The  act  of  March 
3,  1883  (22  Stat.,  485,  sec.  2),  gives  no  evidence  of  a  purpose  to  author- 
ize new  tribunals  on  decided  cases.  The  words  of  the  act — "when  a 
claim  or  matter  is  pending  in  any  of  the  executive  departments'*— 
imply  a  contrary  intention.  Section  191  of  the  Eevised  Statutes,  whidi 
makes  the  decision  of  the  Comptroller  final  and  conclusive,  so  far  as 
the  executive  branch  of  tbe  Government  is  concerned,  is  not  changed 
by  the  act  of  March  3, 1883 ;  and  the  reference,  as  asked,  to  the  Court 
of  Claims,  cannot  be  made  without  a  change  of  said  section.  ^ 

The  Secretary  will  be  advised  accordingly.  J 

Teeasuey  Depaetment,  I 

First  Comptroller'* s  Office,  December  24, 1883. 


IN  THE  MATTER  OF  THE  AUTHORITY  OF  THE  COMMISSIONERS  OF  THij 
DISTRICT  OF  COLUMBIA,  OR  THE  COLLECTOR  OF  TAXES  THEREIN,  T0| 
EMPLOY  AN  AUCTIONEER  TO  MAKE  TAX  SALES.— TAX-SALE  CASE. 


The  act  of  March  3, 1877  (19  Stat.,  396,  rcc.  5),  provides  in  substance,  that  tbe  coDeeUf ' 
of  taxes  in  the  District  of  Columbia  shall  sell  at  public  auction  to  the  highest  biddff  \ 
or  bidders,  between  the  hours  of  ten  o'clock  in  the  forenoon  and  four  o'clock  in  tin 
-afternoon  of  a  day  specified,  all  property  upon  which  taxes  remain  unpaid,  ail ; 
shall  have  power  to  adjourn  the  sale  from  day  to  day  until  all  is  sold.  Under tbi| 
authority  of  the  Commissioners  of  the  District  an  auctioneer  was  employed  to  mifclj 
tax  sales,  and  his  bill  for  services  is  presented  for  payment.     Held: 

1.  There  is  no  authority  of  law  for  the  employment  of  an  auctioneer  to  make  tax 
in  the  District  of  Columbia,  nor  can  the  power  to  make  such  sales  be  delegated tlj 
an  auctioneer.     Sales  can  be  lawfully  made  only  by  the  collector  in  person. 

2.  It  is  a  general  principle  of  law  that  when  a  power  is  conferred  by  statute,  ereiiy] 
incident  essential  to  carry  the  power  into  complete  effect  goes  with  it  by  im|^ki»i 
tion.  But  the  implied  power  of  an  officer  (o)  to  appoint  agents  to  execute  statntt^i 
and  (ft)  to  devolve  duties  upon  suhordinale  officers  for  the  same  purpose  is  subject Itj 
some  limitationSf  and  to  some  exceptions. 
Among  the  Umitaiions  are  these: 

(1)  When  a  statute  devolves  the  performance  of  a  duty  upon  a  principal  officer,  aiij 
specifically  designates  officers  or  agents  to  execute  it  subject  to  his  control,  no  oth*^ 
officer  or  agent  can  be  designated  by  such  principal  officer  to  perform  it. 

(2)  When  the  statute,  from  which  an  officer  derives  his  authority,  shows  by  its 
or  purpose  that  the  duty  to  be  exercised  is  a  personal  trust,  there  is  no  implied  povtr  1 
to  devolve  its  performance  upon  other  officers  or  agents.  3 

(3)  The  incidental  authority  of  a  principal  officer  to  ap{>oint  agenta,  or  to  doTolft^ 
duties  upon  subordinate  officers,  cannot  extend  beyond  the  reasooable  neceaailji'  -> 
the  case. 

Among  the  exceptions  is  this  : 
Tbe  principle  of  taking  power  by  implication  does  not  extend  to  the  officers  reqoin'   ; 
to  make  tax  sales. 
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X  Tlie  aathority  of  the  collector  of  taxeft  in  the  District  of  Coluiiibiti  is  like  that  of 
in  ADctioneer,  ''special,  involving  distinctive  discretion,'*  and  cani:ot  be  delegated 
to  a  sobordinate  officer,  much  Um^  to  an  unof!iriai  ]»erHon,  an  auctioneer. 

iitax  sale  made  hv  such  auctioneer,  if  he  exercine  his  own  diHcretiim  as  to  the 
time  of  coDcluding  a  sale,  or  in  performing  any  other  Judicial  act  in  relati<iu  thereto, 
iifoid.  though  made  in  the  pn^mMice  of  the  collector. 

The  question  is  pre«eiittHl  to  the  First  Comptroller  to  decide  whether 
compeDsation  can  lawfully  be  paid  to  an  auctioneer  for  selling  real 
«Btat6  in  the  city  of  Washington  for  the  non-payment  of  taxes  due 
fhereon,  at  the  ))ublic  sale  authorized  to  be  made  in  August  of  each 
jear  by  the  act  of  March  3,  1877  (19  Stat.,  :m>-402);  act  of  June  11, 
1878  (20  SUt.,  103,  sec.  3) ;  act  June  27,  1879  (21  Stat.,  30,  sec.  4). 

There  is  no  ax>propriation  available  for  the  x>aynient  of  an  auctioneer, 
inless  it  be  that  for  ^^  contingent  exi)ense8  for  collector's  office."  Act 
Jnly  1, 1832  (22  Stat.,  137,  138). 

The  act  of  March  3,  1877  (19  Stat.,  390),  provides: 

Sec.  5  That  it  shall  l)e  the  duty  of  the  collector  of  taxes  in  said 
District  to  prepare  a  complete  list  of  all  taxes  on  real  pro))erty  upon 
which  the  same  are  levied,  in  arrears  on  the  first  day  of  July  eighteen 
knidred  and  seventy  eight,  including  all  taxes  due  to  the  late  corpora- 
lion  of  Washington  City,  Georgetown,  levy  court,  and  the  District  of 
Cdambia;  and  he  shall  within  fifteen  days  thereafter,  ])ub]ish  the  same 
with  a  notice  of  sale,  in  a  pamphlet  of  which  not  less  than  five  thousand 
copies  shall  be  ))rinted  for  circulation;  and  it  shall  be  the  duty  of  said 
flollector  of  taxes  to  give  notici'  by  advertising  in  the  regular  issue  of 
two  daily  newspap<T8  ))ublislied  in  said  District  twice  a  week  for  three 
mooessive  weeks,  that  said  pani]dj1ct  has  been  printed  and  that  a  copy 
ttereof  will  be  delivered  to  any  tax  i)ayer  applying  therefor  at  the 
efflee  of  said  tax-collector;  and  thai  if  the  taxes  due  togi^tlier  with  the 
yenalties  and  costs  that  may  have  accrued  thereon,  shall  not  l)e  paid 
prior  to  the  day  named  for  sale,  the  property  will  l>e  sold  by  the  said 
cdlector  at  imblic  auction  at  oflirc  of  said  collector  in  tlie  city  of 
Washington,  on  the  second  Tuesday  of  August  following,  and  each 
day  thereafter  until  all  is  sold,  at  a  fixed  hour,  between  the  hours 
€f  ten  o'clock  in  the  forenoon,  an^i  four  oVl<K;k  in  the  afternoon  of 
Mid  days  to  the  highest  bidder  or  bidders.  The  expenses  of  said 
advertising  and  the  printing  of  said  pamphlet  shall  be  paid,  by  a 
charge  of  twenty  cents  for  each  lot  or  piece  of  projierty  advertised. 
Upon  the  day  specified  aforesaid,  the  collector  shall  ])roceed  to  sell  any 
iod  all  pro]»erty  u]H)n  which  such  taxes  remain  unpaid,  and  continue 
to  sell  the  same  every  secular  day  until  all  the  real  proi)erty  as  afore- 
aaid  shall  have  l)een  brought  to  auction.  Immediately  after  the  close 
€f  the  sale,  u)M)n  payment  of  the  purchase-money  he  shall  issue  to  the 
porohaser  a  certificate  of  sale,  and  if  the  pro])erty  shall  not  be  redeemed 
^ftiie  owner  thereof  within  two  years  from  the  day  of  sale  by  payment 
to  the  collector  of  said  District  for  the  use  of  the  legal  holder  of  the  cer- 
tiflcate  of  the  amount  for  which  it  was  sold  at  such  sale,  and  fiftetm  |)er- 
eentam  per  annum  thereon,  a  deed  thereof  shall  be  given  by  the  Com- 
■iasioDers  of  the  District,  or  their  successors  in  office,  to  the  purchaser 
It  the  tax-sale  or  the  assignee  of  such  certifi<*ate,  which  dee<l  shall  be 
•dmitted  and  held  to  be  prima  facie  evidence  of  a  gocMl  and  perfect  title. 
h fee  simple  to  any  property  bought  at  any  sale  herein  authorized;  ana 
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all  proceedings  prior  to  said  deed  shall  be  presumed  to  have  been : 
until  the  contrary  be  proved ;  Provided^  That  no  property  ad^ 
as  aforesaid  shafl  be  sold  upon  any  bids  not  sufficient  to  m< 
amounts  of  tax  penalty  and  costs;  but  in  case  the  highest  bii 
any  property  is  not  sufficient  to  meet  the  taxes  penalty  an( 
thereon  said  property  shall  thereupon  be  bid  off  by  liie  said  C 
sioners  or  their  successors  in  office,  in  the  name  of  the  District  of 
bia;  but  the  property  so  bid  off,  shall  not  be  exempts  from 
inent  and  taxation,  but  shall  be  assessed  and  taxed  as  other  pn 
and  if  within  two  years  thereafter  such  property  is  not  redeei 
the  owner  or  owners  thereof,  by  the  payment  of  the  taxes,  p( 
and  costs  due  at  the  time  of  the  offer  of  the  sale,  and  that  ma 
accrued  after  that  date  and  ten  per  centum  per  annum  thereo 
any  property  two  years  after  having  been  so  bid  off*  at  any  saL 
ever  in  the  name  of  said  District,  under  this  or  any  other  la 
whether  heretofore  or  hereafter  made  is  not  or  has  not  been  so  re< 
as  aforesaid,  then  the  Commissioners  of  the  District  or  their  sue 
in  office  shall,  in  the  name  and  on  behalf  of  the  District  of  Cc 
apply  to  the  supreme  court  of  said  District  sitting  in  equity 
purpose  of  enforcing  the  lien  acquired  as  aforesaid  by  said  Disi 
the  property  aforesaid,  and  until  such  judicial  proceedings  shall 
the  property  so  as  aforesaid  sold  for  taxes,  and  bid  off  in  the  i 
the  District,  either  at  any  sale  heretofore  made  or  at  any  sale  h( 
to  be  made,  may  be  redeemed  by  the  owner  thereof  by  the  payi 
the  taxes  and  all  legal  penalties  and  costs  thereon. 

Upon  proof  of  the  failure  of  the  owner  or  owners  of  the  proi 
redeem  it  as  provided  by  law,  unless  it  shall  be  shown  by  the  del 
or  defendants  that  the  sale  for  taxes  was  iiTegular  and  void,  th 
shall,  without  unnecessary  delay,  giving  these  cases  preceden< 
current  business,  decree  the  sale  of  said  property  to  satisfy  th( 
penalties,  costs,  and  interest  due  to  the  government  of  the  Dig 
Columbia;  and  the  costs  of  suit  and  said  sale  shall  be  had  in  tl 
manner  as  of  foreclosures,  mortgages,  or  trust-deeds  in  said  cou 
sale  shall  be  made,  unless  by  express  order  of  the  court,  for  an  j 
less  than  the  aggregate  of  said  taxes,  penalties,  costs,  and  i 
Any  surplus  received  from  said  sale  over  said  aggregate  and  tl 
of  the  court,  including  the  commission  of  the  trustee,  shall  be 
the  person  in  equity  entitled  to  receive  it    ♦     •     *. 


Decision  by  William  Lawrence,  First  Comptroller. 

The  collector  has  no  authority  to  employ  an  auctioneer  to 
sale,  unless  (1)  it  is  expressly  given  by  statute,  or  (2)  arises  by  i 
tion.    It  is  clear  that  no  such  authority  exists. 

I.  This  is  the  effect  of  the  statute:  It  declares  that,  "the< 
shall  proceed  to  sell  any  and  all  property  upon  which  such  ti 
main  unpaid."  Property  is  to  be  sold  to  the  "highest  bidder 
ders."  The  sale  may  be  adjourned  from  day  to  day  **  until  all  i 
The  sale  is  an  official  act  made  with  that  good  faith  which  is  pr 
to  be  secured  by  the  oath  of  the  collector,  by  which  he  is  ot 
"  well  and  faithfully  to  discharge  the  duties  of"  his  office.  (Cons 
6;  Story,  Const.,  §§  1844-184G;  Rev.  Stat.,  1756;   act  June  1, 
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ht,  23,  24;  McCulloch  r.  Maryland  et  al.y  4  Wheat.,  416;  Ableman  v. 
oth,  21  How.,  524,  525;  act  February  21,  1871,  IG  Stat.,  425,  Hec.  31; 
i  Leg.  Assembly,  D.  C,  August  23,  1871,  Part  2,  p.  162;  Paschal, 
ino.  Ck>nst.,  note  242.)  There  is  no  statute  which  gives  au  auctioneer 
f  power  to  make  tax  sales  or  re<iuires  of  him  au  oath  faithfully  to 
rfiorm  any  such  duty.  When  the  statute  requires  an  act  to  be  done 
a  sworn  officer,  it  would  be  uni-eu.sonable  to  construe  it  as  giving  him 
thoritj  to  delegate  its  performance  \\\>ou  a  i)rivate  citizen  not  acting 
der  the  obligation  of  an  oath.  The  collector  is  re<iuired  to  issue  to 
ih  purchaser  ''a  certificate  of  sale."  It  must  recite  a  sale  by  the  col- 
tor.  It  would  scarcely  be  insisted  that  the  au<;tioneer  can  issue  a 
tiflcate  of  sale,  for  no  law  authorizes  him  to  do  so.  The  collector 
iDOt  issue  it  as  made  by  him  in  i)erson,  when  in  fact  it  is  made  by  an 
ctioneer. 

U.  Neither  the  collector  of  taxes  nor  the  Commissioners  of  the  Dis- 
et  of  Coluhibia  have  implied  authority  to  appoint  an  auctioneer  to 
ike  a  tax  sale  therein. 

L  Undoubtedly,  it  is  a  general  principle  of  law,  ^^  that  when  a  power 
Donferred  by  statute,  every  incident  essential  to  carry  the  power  into 
nplete  effect^  goes  with  it  by  implication."  (Blackwell, Tax  Titles,  275, 
ing  Mitchell  v.  Maxwell ;  2  Fla.,  594 ;  Witherspoon  r.  Dnnlap.  1  McGopd, 
J;  9  Bacon,  Abr.,  220,  Ed.  of  1846;  10  Pet.,  161, 167;  18  Johns.,  N.  Y., 
J;  2  Cow.,  109,233,235;  2  III.,  79,83;  1  Kent,  Com.,  464.)  This  is 
mded  on  the  maxim,  Quando  lex  aliquid  concedit^  concedere  videtur  et 
per  quod  devenitur  ad  illud.  ^*In  statutes  incidents  are  always  sup- 
ed by  intendments."  (2In«t.,3<)6:  12  Rep.,  130, 131 ;  Potter's  Dwarris, 
It.,  123;  Gratiot  r. United  States,15  Pet.,371;  United  States r.  Ripley, 
SL,  18;  United  States  r.  Fillebrown,  Id.,  28;  Crowley's  case,  3  Law- 
loe,  Compt  Dec,  434.) 

2.  But  the  implied  power  of  an  ofticer  (1)  to  appoint  agents  to  execute 
itntes,  and  (2)  to  devolve  duties  u]>on  Hubordinate  officers  for  the  same 
rpose,  is  subject  (1)  to  some  limitations,  and  (2)  to  some  exceptions. 
1)  The  limitations. 

u  When  a  statute  devolves  the  i)erformance  of  a  duty  ujion  a  prin- 
«1  officer,  and  specially  designates  ofQeers  or  agents  to  execute  it, 
iject  to  his  control  and  sui)ervision,  no  other  officers  or  agents  can  be 
rignated  by  such  principal  officer.  This  is  so  axiomatic  as  to  require 
argument  to  sup|>ort  it.  It  rests  in  part  on  the  maxim,  expressio 
\u$  est  exclusio  alterius.  (See  Georgia  case,  ante,  367,  368;  State  v. 
riow,  15  Ohio  St.,  134.)  The  act  of  July  1*  1882  (22  Stat.,  138),  under 
ich  the  claim  in  this  case  arises,  makes  provision  for  subordinate  offi- 
8  and  employes  in  the  collector's  office.  It  is  to  be  presumed  that 
!8e  are  the  only  officers  and  employes  designed  to  perform  the  duties 
he  office. 

>.  When  the  statute,  from  which  an  officer  derives  his  authority,  shows 
ita  terms  or  purpose  that  the  duty  to  be  exerciseil  is  a  i)ersonal  trust, 


560  First  Comptroller's  Office^  Treasury  Department. 

he  has  no  implied  power  to  devolve  its  performance  upon  sabordinate 
officers,  or  upon  agents  appointed  by  him.  In  such  case  the  maxim^ 
delegata  potestas  non  potest  delegarij  operates.  (Branch,  Max.,  5th  ed.,  38; 
Broom,  Leg.  Max.,  7th  ed.,  839;  2  Kent, Com.,  633;.  Story,  Agency, {§ 
13-16,  29,  34a,  108;  Wharton,  Agency,  28, 679,  645,  709,  756.)  It  is  cer- 
tainly a  general  rule  that  an  official  duty,  which  the  statute  requires  an 
officer  to  perform,  cannot  be  delegated  to  any  other  person,  and  partie- 
ularly  to  one  having  no  official  character.  This  is  especially  so  in  tbe 
exercise  of  the  taxing  power.  (1  Dillon,  Municipal  Corp.,  3d  ed.,  96  [60], 
357  [291J;  2  Id.,  716  [567],  779  [618J,  781  [620];  Hitchcock  t^.  Galveston, 
96  U.  S.,  341;  Wroe  t?.  Harris,  2  Wash.,  129;  Agency-Delegation  case, 
3  Lawrence,  Compt.  Dec,  60.) 

c.  The  incidental  authority  of  a  principal  officer  to  appoint  agents  to 
perform  his  duties,  or  to  devolve  them  upon  subordinate  officers,  cannot 
extend  beyond  the  reasonable  necessity  of  the  case.  (United  States  r. 
Maurice  et  aL,  2  Brock.,  102 ;  Meigs'  case,  postj  588.) 

(2)  The  exceptions. 

Among  the  exceptions  to  the  general  rule  that  incidents  are  supplied 
by  intendments,  the  following  one  may  be  named: 

The  principle  of  taking  power  by  implication  does  not  extend  to  tht 
officers  required  to  make  tax  sales.  (Sibley  v.  Smith,  1  Mich.,  490;  Doe i; 
Chiinn,  1  Ind.,  336;  Van  Home's  Lessee  v.  Dorrance,  2  Dall.,  304, 3U; 
Sharp  V,  Johnson,  4  Hill,  N.  Y.,  92,  99;  Atkins  v.  Kinnan,  20  Wend, 
241,  249,  250.)  Thus  Blackwell,  in  his  work  on  Tax  Titles  (page  276), 
in  discussing  the  statutes  relative  to  tax  sales  and  the  powers  of  officen 
under  them,  says  the  authorities  hold,  "that  this  principle  of  taking 
power  by  implication  ^  is  *^  not  applicable  in  the  constniction  of  this  clMl 
of  statutes;  that,  being  in  derogation  of  the  common  law,  and  autho^ 
izing  proceedings,  the  effect  of  which  is  to  divest  the  citizen  of  his  tith 
to  real  estate,  such  statutes  should  be  construed  strictly,  althoagk 
made  for  the  public  benefit;  that  their  provisions  cannot  be  enforced 
further  than  they  are  clearly  expressed ;  that  the  officers  acting  under 
them  can  talce  no  power  that  is  not  expressly  delegated  to  them;  that  ikf 
ca7i  assume  no  power  by  implicationj  and  that  when  their  acts  are  nol 
clothed  with  the  authority  of  the  statute,  they  are  of  no  validity  whil- 
ever."  And  the  same  aathor  (page  48)  approves  the  argument  on  this 
subject  of  Lawreuce  (of  counsel  in  Kemper  et  al.  v.  McClelland's  Lessee^ 
19  Ohio,  324),  founded  on  "public  policy."  See  Ronkendorflf  v.  TaykA 
Lessee  (4  Pet.,  358).  . 

In  Thatcher  r.  Powell  (6  Wheat.,  125),  Chief  Justice  Marshall  said  in 
the  case  of  a  tax  sale:  "That  no  individual  or  public  officer  can  seU^ 
and  convey  a  good  title  to,  the  land  of  another,  unless  authorized  to  do 
M  by  express  law,  is  one  of  those  self-evident  propositions  to  which  the 

Ind  assents,  without  hesitation;  and  that  the  person  invested  with 
ih,  a  power  must  pursue  with  precision  the  course  prescribed  byl»w> 
kis  act  is  invalid^  is  a  principle  which  has  been  repeatedly  recognised 

this  court.''  i 
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The  inference  from  this  is,  that  a  tax  sale,  made  by  an  auctioneer 
fichoat  "express  authority  of  law,"  even  under  the  supervision  of  the 
eoUector  aothorized  to  make  the  sale,  would  be  void.  There  is  some 
uthority  for  saying  that  in  ))rivate  unoftieial  sales,  an  authorized  auc- 
tioneer "may  employ  another  person  to  use  the  hummer  and  make  the 
ODtcry  under  his  immediate  direction  and  superintendence."  (Wharton, 
Agency,  645;  Commonwealth  v.  Hamden,  19  Pick.,  482;  Poree  r.  Bonne- 
Td,  6  La.  Ann.,  386.) 

It  has  been  intimated  in  an  opinion  of  Attorney-Geneml  Wirt  (1  Op 
Att.-Gen.,  670),  that,  under  a  statute  requiring  a  specified  ofticer  to 
Bgn  an  official  document,  the  name  of  the  otlicer  atlixed  by  the  hand 
of  another  person  in  his  prcHenee,  and  under  his  <lirection,  or  by  a 
Kunp  in  like  manniT,  would  constitute  a  legal  signing.  This  doctrine 
11  at  least  dangerous.  (7  /</.,  5(17.)  It  would  substitute  the  uncertainty 
9f parol  evidence  of  thefftcts  of  signing  for  the  authenticity  of  a  nignature. 
In  the  case  of  wills,  and,  ]K'rhaps,  in  all  ))rivate  transactions,  the  mode 
of  signing  suggested  by  the  Attorney-General  may  be  admissible,  but 
if  so,  the  reasons  and  iN>1icy  which  wouhl  justify  it  an*  different  from 
those  whicb  ap]>ly  to  otlicial  transactions.  (Agency-Delegation  case,  3 
Lawrence,  Compt.  Dec,  6S.)  lUit  however  this  may  be,  there  is  no 
principle  of  law,  and  no  rule  of  public  policy,  which  authorizes  the  ap- 
pointment of  an  auctioneer  to  ))erforin  the  duty  of  the  collector  to  make 
tax  sales  in  the  District  of  Columbia. 

III.  The  invalidity  of  a  tax  sab^  so  made  may  be  deduced  from  other 
principles.  It  is  clear  that,  if  on  general  principles  an  otlicial  deputy 
oollector  cannot  make  a  tax  sale,  an  unotlicial  auctioneer  cannot.  There 
18  no  statator}'  authority  for  the  appointment  of  a  de))uty  collector. 
There  is  no  principle  of  American  common  law  which  recognizes  any 
authority  in  an  officer  to  appoint  a  de])uty. 

In  those  c^ses  in  England  in  which  officers  have  a  common-law 
anthority  to  appoint  deputies,  the  latter  can  {H^rform  only  ministerial 
doties.  (Bac.  Abr.,  ''Offices  and  Otticers,*'  [LJ;  Agency-Delegation 
ease, 3  Lawrence,  Compt.  Dec  ,  (K),  74;  Hitchcoek  r.  Galveston,  96  U.  S., 
341, 348;  Wroe  r.  Harris,  2  Wash.,  129.)  Ollicial  power  not  exclusively 
■inisterial  cannot  l>e  delegated.     (Towell  r.  Tuttle,  ;J  X.  Y.,  ;59«.) 

The  making  of  a  tax  sale  cannot  properly  be  regarded  as  a  ministenal 
act.  It  requires  the  exercise  of  judgment  and  discretion.  These  are 
necessarily  exercised  in  deciding  how  long  the  bidiling  shall  continue 
on  each  lot  offered  for  sale.  The  time  of  adjournment  each  day  requires 
the  exercise  of  judgment.  (Black  well.  Tax  Titles,  275,  270;  Lovejoy  r. 
lant,  48  Me.,  377.) 

Thus  it  is  said:  "The  trust  given  to  an  auctioneer  being  special,  in- 
volving distinctive  discretion,  he  cannot  transfer  it  to  a  clerk  or  sub- 
altern." (Wharton,  Agency,  VAo;  Coles  r.  Trecothick,  9  Ves.,  2:i4,  241, 
U2'y  Stone  r.  State,  12  Mo.,  4<H);  Story,  Agency,  §  108.)  If  an  unofficial 
tnctioneer,  acting  as  a  private  agent,  cannot  delegate  his  power  to  sell, 
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it  is  difficult  to  perceive  how  the  collector  can  delegate  his  official  power 
to  sell  to  a  person  acting  without  the  sanction  of  an  official  oath. 

When  a  master  in  chancery  is  directed  to  ascertain  in  what  oider 
several  parcels  of  land  are  to  be  sold,  his  act  in  determining  this  qaes- 
tion  is  judicial,  not  ministerial.  (Snyder  v.  Stafford,  11  Paige,  Gh.,  71.) 
It  is  somewhat  difficult  to  define  with  accuracy  what  acts  are  ministeml 
(See  Owen  v.  Boerum,  23  Barb.,  187;  People,  ex  ret.  Dickenson  «.  Super- 
visors, Livingston  County,  43  Id.^  232;  Keeler  v.  Frost,  22  Jd.,  400; 
Perry  v.  Tyneu,  le?.,  137 ;  Pressor  v.  Secor,  5  Id.,  607 ;  Voorhes  r.  Martin, 
12  Id. J  508;  Weaver  v.  Devendorf,  3  Den.,  117;  Downing  v.  Bagar,21 
Wend.,  178;  Powell  v.  Tuttle,  3  K  Y.,  396;  People!  ex  rel.  Smith  f. 
Pease,  27  N.  Y.,  45;  s.  c,  25  How.  Pr.,  495;  People,  ex  rel.  Livingston  v. 
Taylor,  1  Abb.  Pr.,  N.  S.,  200;  s.  c,  30  How.  Pr.,  78;  South  et  al.  v.  State 
of  Maryland,  18  How.,  402.)  It  would  seem  that  such  sale  has  in  some 
cases  been  deemed  a  mere  ministerial  act,  at  least  so  far  as  to  permit  a 
statutory  deputy  to  sell.  (Chapman  v.  Bennett,  2  Leigh,  329;  Wroe  t. 
Harris,  2  Wash.,  126;  Bock  bold  v.  Barnes,  3  Baud.,  473.)  However  this 
may  be,  there  is  no  authority  even  for  a  deputy  collector  to  make  sales, 
much  less  an  auctioneer  who  has  no  official  character.  If  a  sale  is  not 
a  mere  ministerial  act,  a  deputy  collector,  if  there  could  be  one,  could 
not  make  a  sale,  except  by  statutory  authority.  If  a  sale  is  a  ministerial 
act,  there  is  still  no  statutory  or  common-law  authority  to  appoint  a 
deputy,  and  no  statutory  or  common-law  implied  authority  to  appoint 
an  auctioneer.  Unless  it  be  held  that  there  is  no  common-law  incidental 
authority  to  employ  an  auctioneer  to  make  sales,  then  every  marshal  of 
the  United  States  may  employ  an  auctioneer  to  make  sales  of  property, 
and  a  wide  door  will  be  opened  for  the  delegation  of  the  official  dutiea 
of  a  vast  number  of  officers  to  persons  to  be  employed  and  paid  from 
contingent  funds.  Upon  every  principle  of  law  applicable  to  the  sab- 
ject,  it  must  be  held  that  the  duty  of  the  collector  of  taxes  in  the  District 
of  Columbia  to  make  tax  sales  cannot  be  devolved  ui)on,  or  delegated 
to,  an  auctioneer.  It  seems  that  a  sale  made  by  an  auctioneer  would  be 
void.  It  may  be  that  the  collector  would  not  be  liable  in  damages  to  a 
tax  purchaser  for  nonfeasance,  if  a  sale  should  be  void  for  that  sole  rea- 
son. This  liability  is  confined  generally  to  ministerial  officers.  Thns, 
it  has  been  said  by  the  Supreme  Court  in  South  et  al.  v.  State  of  Mar}'* 
laud  (18  How.,  402),  that; 

**It  is  an  undisputed  principle  of  the  [English  I  common  law,  that  for 
a  breach  of  public  duty,  an  officer  is  punishable  by  indictment;  bat 
where  he  acts  ministerially,  and  is  bound  to  render  certain  services  to 
individuals  for  a  compensation  in  fees  or  salary,  he  is  liable  for  acts  of 
misfeasance,  or  nonfeasance  to  the  party  who  is  injured  by  them."  (See 
Wilkes  V.  Dinsman,  7  Howard,  89;  s.  c,  12  How*.,  390.) 

A  collector  in  making  a  tax  sale  acts  judicially.  A  judicial  officer 
acting  within  his  jurisdiction  is  not  generally  liable  to  a  civil  action  for 
any  act  done  by  him,  however  erroneous.  (2  Hilliard,  Torts,  162.)  He 
Is  liable  for  a  wrongful  act  done  without  jurisdiction  and  iiyarioasly 
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lAecting  another  person.   (Id.j  179;  Reeeiver^H  case,  1  Lawrence,  Gouipt. 

Dec.,  2d  ed.y  374.)    Bat  the  qaestion  which  would  arise  in  suoh  case  as 

this  would  be  as  to  the  liability  of  the  collector  for  nonfeasa^icej  in  that 

he  omitted  to  make  the  sale  himself.    It  is  not  the  province  of  this 

offloe  to  decide  this  question,  nor  is  it  even  intended  to  pronounce  anjr 

•etUed  opinion,  but  the  possibility  of  such  a  consequence  is  one  of  the 

elements  which  may  be  properly  considered  in  passing  on  the  question 

ef  power  to  make  a  sale.    It  is  probable,  however,  that  the  collector 

loald  not  be  liable  to  a  civil  action  bmught  by  the  tax  purchaser  for 

BODfeasance.    (Phelps  v.  Sill,  1  Day,  Con.,  329;  2  Billiard,  Torts,  167, 

Mte.) 

The  qaestiony  what  is  a  proper  charge  upon  a  contingent  fund,  does 
lot  arise  in  this  case,  because,  as  an  auctioneer  cannot  lawfully  make 
itftt  sale,  he  can  have  no  claim  on  any  fund. 
Hie  claim  for  compensation  in  this  case  will  be  disallowed. 

Tbsasuby  Department, 

Fir$t  Comptroller^H  Office j  Nove^nher  19,  1883. 


or  THE  MATTER  OF  THE  AUTHORITY  TO  PAY  CLAIMS  AGAINST  THE 
DHITED  STATES  ACCRUED  IN  IrJOl  FOR  MAIL  TRANSPORTATION  SERV- 
ICES,  FROM  THE  UNEXPENDED  BALANCES  OF  DEFICIENCY-POSTAL 
APPROPRLATIONS  CARRIED  TO  THE  SURPLUS  FUND  UNDER  THE  ACT 
0PJUNE2O,1874(l8STAT.,110.8EC.r>).-MISSlSSIPPI  CENTRAL  RAILROAD 
CO.'S  CASE. 


At  Minttsippi  Central  Railroad  Company  carried  the  mails  on  its  road  daily  from 
April  1,  to  May  31, 1861,  for  which  it  was  eutithMl  to  #7,70U.()(),  to  pay  which,  sundry 
'*pott-oiBoe  collection  drafts"  on  poHtmanterH  alon^  the  line  of  the  roa<l  were  issued 
to  the  company,  17  of  which,  aiuountinK  to  ;M.*i^i*».<>l,  w*'re  in  18(}t)  returned  uncol- 
keted  and  credited  to  the  company.    This  sum  was  reported  by  the  proper  Auditor 
blSSl,  as  a  claim,  to  the  8ei*retary  of  the  Treasury,  who,  under  the  act  of  Jane  14, 
1878  (;iO  Stat.,  130,  sec.  4),  transmitted  it  with  others  to  the  Si>eaker  of  the  House 
tf  Representatives  for  an  appropriation.     Con^n'M  failed  to  appropriate  money  to 
pty  it,  bnt  appropriated  money  to  pay  other  claims  so  trauMmitted.     In  September, 
UBS,  the  railroad  company  presented  t(»  the  pi-(>p«*r  account iuf;  oAicer  a  statement 
^Mid  claim  and  asked  its  payment.    The  Auditor  requested  the  Secretary  of  the 
I^easary  to  procure  the  opinicui  of  the  Attorui'y-GeiuTal.    The  Secretary  referre<l 
the  papers  to  the  First  Comptroller,  wht»  hrld: 
**  The  opinion  of  Attorney -General  Bates  in  a  similar  cano  is  concurred  in,  that  the 
Attorney-General  ia  not  require^l  ''to  ^ive  an  o])iuion  in  a  case  which  not  only  is 
^ot  before  the  Secretary  of  the  Treasury,  but  which  evidently  cannot  rea(*h  him." 
*^  There  is  no  appropriation  available  to  pay  this  claim:  1.  The  i>oHt-ot!lce  appro- 
priation act  of  March  3,  IdcO  (*<^  Stat.,  4r>:i),  makes  appropriatitmM  only  *'for  the 
Service  of  the  Post -Office  Department  for  the  fiscal   year  ending  June  thirtieth, 
eighteen  hundred  and  eighty-four,"  and  ho  cannot  1h^  uned  to  pay  prior  claims.    2. 
The  d^Uienejf  appropriation  act  of  March  W,  iHrCi  {'H  Stat.,  r>9lM,  appropriates  money 
*'for  deficiency  in  postal  revenues  for  eighteen  liun<ln.'d  and  eighty  and  prior  years, 
twelve  thousand  three  hundred  and  tifty-four  dolhirs,  and  sixty-nine  cents.''    (1)  A 
^efieiencj  appropriation  in  its  technical  legal  sense  is  one  made  to  pay  liabilities 
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legally  created,  and  for  the  payment  of  which  an  inadequate  appropriation  was 
previously  made.  There  was  no  deficiency  in  the  appropriation  made  by  aet  of  Jone 
15,  186(X  (12  Stat.,  37),  for  the  postal  service  of  the  fiscal  year  ending  June  90,  ltf61. 
Hence,  this  claim  cannot  be  paid  from  the  deficiency  appropriation  mentioned. 
(2)  The  act  of  June  14,  1878  (20  Stat.,  130,  sec.  4),  by  providing  a  tpeeial  mode  oi 
securing  payment  of  claims  of  this  cliuSf  denies  by  necessary  implication  relief  in 
any  other  mode. 

III.  The  claim  cannot  be  paid  from  the  unexpended  balances  of  appropriations  foi 
postal  service  carried  to  the  surplus  fund  under  the  act  of  June  20,  1874  (18  St»t., 
110,  sec.  5).  1.  The  act  of  June  20,  1874  (18  Stat.,  110,  sec.  5),  applies  to  such  nn- 
expended  balances  and  requires  them  to  be  *' covered  into  the  Treasury.^  2.  Hm 
purpose  of  the  act  was  by  this  means  to  render  the  fund  unavailable  for  the  p^* 
ment  of  claims.  Such  balances  having  been  carried  to  the  surplus  fund  are  no  longa 
available.  3.  Sections  of  the  Revised  Statutes  305  to  310,  inclusive,  do  not  applyii 
the  drafts  of  the  claimant,  but  only  to  certificates,  drafts,  or  checks  issued  by  thi 
Treasurer  of  the  United  States  or  by  disbursing  officers  otherwise  authorized.  4 
Qucsref  Whether  an  appropriation  improperly  carried  to  the  surplus  fond  can  be  traoi 
ferred  to  the  credit  of  the  original  appropriation.  5.  The  claim  in  this  case  is  doI 
excepted  from  the  operation  of  the  "covering  in"  act  of  June  20,  1874  (18  Stat,  119 
sec.  5).  The  exception  made  by  the  act  as  to  "existing  contracts,''  only  applies  ii 
favor  of  "  valid  contracts  existing  and  in  the  course  of  execution  and  unfulfilled  JoM 
20, 1874." 

IV .  Appropriations  with  reference  to  availability  may  be  divided  into  three  clsnei 

I.  Annual,  and  permanent  annual  appropriations,  available  for  a  current  fiscal  yM 
and  for  two  years  thereafter,  to  pay  liabilities  accrued  during  such  fiscal  ytif 

II.  Appropriations  available  for  a  longer  period  than  annual  appropriations.  0 
•these  there  are  five  distinct  species:  1.  Permanent  specific  appropriations.  8.  ip 
propriations  for  rivers  and  harbors,  light-houses,  fortifications,  and  public  buildion 
3.  Appropriatious  for  the  pay  of  the  Navy  and  Marine  Corps.  4.  Appropriatioa 
made  by  the  act  of  December  21,  1871  (17  Stat.,  24).  5.  Appropriatious  for  the  fill 
fillment  of  cpntracts  existing  June  20,  1874.  This  only  applies  to  "valid  contract 
existing  and  in  the  course  of  execution  and  unfulfilled  June  20,  1874."  in.  Appi» 
priationa  carried  to  the  surplus  fund  and  covered  into  the  Treasury  under  the  »ci 
of  June  20,  1874  (18  Stat.,  110,  sec.  5).  Thcfle  are  available  in  two  distinct  specifl 
of  cases:  1.  Whenever  it  may  be  necessary  in  the  settlement  of  the  accounts  of  di» 
bursing  officers  for  expenditures  made  in  pursuance  of  law.  Act  March  3,  1975  (It 
Stat.,  418,  sec.  5).  2.  Under  sections  306  to  308,  inclusive,  of  the  Revised  Statote^ 
for  the  redemption  and  payment  of  outstanding  and  unpaid  certificates,  drafU^tt^ 
checks  of  the  Treasurer  of  the  United  States,  and  of  disbursing  officers. 

V.  The  remedy  authorized  by  sections  305  to  310,  inclusive,  of  the  Revised  Stitotai 
does  not  apply  to  postal  collection  drafts. 

VI.  The  proper  accounting  officers,  and  the  Secretary  of  the  Treasury,  having  respect- 
ively performed  the  duties  authorized  by  the  act  of  June  14, 1878  (20  Stat.,  130,  sec.  4\ 
as  to  the  claim  in  this  case,  which  act  furnishes  the  only  authorized  remedy  i»/w* 
of  the  cJaimanty  cannot  be  charged  with  any  other  duty  in  relation  to  it. 

The  Mississippi  Ceutral  Railroad  Company,  from  April  1  to  May3L 
18C1,  carried  the  mails  on  its  road  without  formal  contract.  JnlySS, 
1861,  the  Post-Office  Department  made  an  order  for  payment  fortto 
service,  known  as  "  recognized  service." 

August  IC,  18C1,  the  account  for  this  service  was  acyusted  by  tto 
Auditor  of  the  Treasury  for  the  Post-Office  Department  (the  Sixth  Au- 
ditor), who  found  due  the  company  $7,700,  for  the  purpose  of  payiBi 
which  sundry  drafts  upon  postmasters  on  the  line  of  the  railroad  wtft 
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med  to  Wm.  Ooodman,  President  of  the  Company,  amounting  in  all 
I  $6,844^,  and  a  warrant  apon  the  assistant  treasurer  at  New  York 
IT  the  residue,  $855.63.* 

In  1866,  seventeen  of  the  drafts  on  postmasters  were  returned  as. 
upaid  and  uncollectible;  they  were  cancelled,  and  the  railroad  com- 

*T]ieM  were  in  fonn  as  follow : 

A. 

Post  Office  Department. 

I.  — .]  DRAFT.  [t • 

On  Andi tor's  Report. 
I.  — .]  ,  18—. 


> 


PMtmftflter ,  pay  to ,  or  order, dolls. 

Countersigned : 

Auditor  P,  0.  Department  3d  A9%t,  Postmaster  General. 

iOa  the  left-hand  margin:)  United  States  of  America.    Post  Office  Department. 
On  the  right-hand  margin :)  Vignette. 
Across  the  face:)  Specimen. 
At  the  foot :)  Transportation  of  the  mails. 

(On  the  back:) 

Endorsement  must  be  legally  and  technically  perfect,  or  the  postmaster  npon  whom 
rswn  will  refhse  pavment. 

t^  The  name  or  the  P.  M.  on  whom  this  draft  is  drawn,  and  the  name  of  his  office, 
ml  be  inserted  in  the  receipt  below. 

Received  this day  of ,  18 — ,  of ,  P.  M.  at ,  the  amount 

the  within  draft. 
The  last  holder  will  sign  here.  . 

(On  the  left-hand  margin :)  BP"  Delay  in  presentation  of  this  draft  for  payment 

enld  be  avoided.  

(On  the  right-hand  margin :)  17  Postmasters  will  refuse  payment  unless  presented 
ithin  three  months  from  date  of  issue. 

B. 

K— .]  Post  Office  Department  Warrant.  [$ . 

»the  Treasurer  of  the  United  States: 

188—. 

Pay  to ,  or  order,  dollars. 

3rd  Aist,  Postmaster  General, 

The  Assistant  Treasurer  of  the  U.  S.  at will  pay  this  warrant. 

!>oonteTsigned : 


Dreaeurer  of  the  United  States,  Auditor  of  the  Treasury  for  the  P,  0,  Dept, 

On  the  left-hand  margin :)  Vignette.    On  Auditor's  report  No.  — .    Transportation 

the  mails. 

Across  the  face:)  Specimen. 

At  the  foot :)  Residence . 

On  the  back:) 

tefore  indorsing  read  these  instructions. 

*he  name  of  the  payee,  as  indorsed,  must  correspond  in  spelling  with  that  on  the 
B  of  the  warrant;  no  guarantee  of  an  indorsement,  imperfect  in  itself,  can  be 
epted.  If  the  name  of  a  payee,  as  written  on  the  fuce  of  a  warrant,  is  spelled 
orrectly,  the  warrant  should  be  returned  to  the  Thirtl  Ass't  P.  M.  General  for  cor- 

ndanements  by  mark  (-f )  must  be  certitied  to  by  two  witnesses,  giving  their 
ees  of  residence. 

%jetm  and  indorsees  must  indorse  by  their  own  hands;  officials,  officially  with  full 
b;  fimUf  the  nsnal  firm-signature  by  a  member  of  the  firm,  not  by  a  clerk  or  other 
Mm  for  the  firm. 
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pany  was  credited,  by  the  Sixth  Auditor  with  their  aggregate  amoonti 
44,636.01.  In  1881,  this  sum  was  reported  by  said  Auditor  under  the  act 
of  June  14, 1878  (20  Stat.,  130,  sec  4),  to  the  Secretary  of  the  Treasary, 
.as  claim  No.  137,  due  the  company,  and  requiring  an  appropriation  for 
its  payment.  January  14, 1882,  the  claim  was,  with  others,  reported  by 
the  Secretary  of  the  Treasury  to  the  Speaker  of  the  House  of  Bepresent- 
■atives  under  the  act  of  June  14, 1878  (20  Stat.,  130,  sec.  4).  See  House 
Ex.  Doc.  No.  26, 1st  Sess.,  47th  Congress,  p.  77.  No  appropriation  has 
been  made  for  its  payment,  though  other  claims  so  reported  were  pro- 
vided for.  Act  August  5, 1882  (22  Stat.,  257,  281).  September  6, 1883^ 
the  railroad  company  presented  to  the  Sixth  Auditor  a  statement  of  stii 
account  in  favor  of  said  railroad  company  with  a  request  for  payment 
October  13, 1883,  the  Sixth  Auditor  addressed  a  letter  to  the  Secretary 
of  the  Treasury,  in  which,  referring  to  this  claim,  he  says: 

<^The  drafts  covering  said  amount  of  $6,844.77,  and  including  theaef- 
'Cnteen,  aggregating  said  sum  of  $4^36.01,  were  drawn  against  poetil 
revenues  retained  at  certain  post-offices,  styled  ^postal  depositaiiei/ 
and  the  warrant  against  revenues,  and  ^grants  from  the  Treasury  inaid 
thereof,'  deposited  with  the  Treasurer  of  the  United  States.  Each  WM 
negotiable,  and  was  charged  at  date  of  issue  to  the  personal  aooonnta 
•and  proper  appropriation. 

A  thinl  form  known  as  a  collection  draft  is  enclosed  herewith,  marfcei 
O.*  It  is  for  the  collection  of  debts.  It  differs 'from  form  A,  in  thi^ 
that  it  is  not  negotiable,  is  not  drawn  on  a  depositary,  and  is  not  charged 
to  an  appropriation  until  paid.  The  drafts  issued  to  M.  Goodman  were 
in  this  form. 

The  Mississippi  Central  Railroad  service  was  not,  however,  under 
contract,  and  that  company  could  not,  therefore,  be  required  to  mtb 
<;ollectious  and  pay  over  balances.  The  drafts  appear  to  have  been  ii- 
sued  to  the  company  in  part  payment  of  the  balance  found  due  in  finil 
settlement.    As  they  were  returned  uncollected,  the  account  of  the 

•The  form  of  this  is  as  follows: 

C. 

^o.  — ]  Post  Office  Department.  [Ko.- 

$ ttjtt]  [Vignette.]  [•— m 

UNITED  STATES 

To ,  Postmaster : 

Pay  to ,  or  agent, dollars  -nrr- 

,  186— 

Postmati&r-GeMnl 

Countersigned : 

Auditor^  Post  Office  Department. 
(On  the  left-hand  margin  :)  Collection. 
(At  the  foot:)  Not  negotiable. 

(On  the  back:) 

Received  this day  of ,  1&— ,  of >  P.  M.  at , •<!«- 

lars cents  in  full  for  the  Postmaster  GeneraFs  draft  No. . 

RM.€t 

t "nrc- 

Original. 

•Same.    Dnplicate. 
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ipany  on  the  books  of  this  office  shows  the  amount  of  the  cancelled 
fts  to  be  dae  from  the  United  States.  (See  sections  292,  3674  and 
5  Bevised  Statutes)." 

he  letter  also  states  that : 

The  claimant  now  sets  u]) :  that  these  drafts  were  of  the  highest 
Tact  obligation,  and  issued  in  payment  of  service  ^recognized', 
sh,  in  the  absence  of  a  written  contract,  is  the  usual  form  of  provid- 
for  railway-mail  service.  It  is  also  claimed  that  these  drafts  should 
povemed  by  the  same  rules  sis  would  have  been  applied  to  the  war- 
',  i^ven  in  part  payment  (Rev.  Stat.,  300  to  310),  and  should  be  paid 
of  the  deficiency  appropriation  for  the  Post-Oflflce  Department,  cov- 
1  into  the  Treasury  to  the  credit  of  Surplus  Revenue,  under  the  pro- 
one  of  the  act  of  June  20,  1874,  which  provided  that  Sec.  5  should 
'operate  to  prevent  the  fultillment  of  contracts  existing  at  the  date 
tie  i>a8sage  of  the  act'  (18  Stat.,  111). 

The  point  upon  which  I  desire  the  opinion  of  the  Attorney-General 
his:  Whether  these  dnifts  returned  and  canceled,  or  the  railroad 
ice  for  which  they  were  issue^l  in  payment,  were  in  the  nature  of 
tracte,  and  of  such  a  character  as  would  bring  them  within  the  pro- 
on  above  named  for  payment,  or  whether  they  must  wait  until  an 
ropriation  is  made  by  Congress.'' 

•ctober  22, 1883,  this  letter  was,  by  the  Secretary  of  the  Treasurj-  re- 
ed to  the  First  Comptroller,  <<  for  his  consideration." 
Ion.  Samttel  Shellabarger  and  Jeremiah  M.  Wilson  for  the  claimant. 

»  If  these  collection  drafts  had  been  payable  out  of  the  general  treas- 
,  the  amount  thereof  would  have  been  '^  carried  to  the  credit  of  the 
ee  and  could  now  be  paid.  (Act  May  2,  18C0,  carrieil  into  Rev. 
t.,  306-310).  It  is  true  it  has  not  been  the  ])ractice  of  the  Post- 
Ice  Department  to  treat  the  postal  revenues  as  coming  within  this 
•  This  legislation  defines  the  character  of  such  unpaid  drafts.  The 
d  against  which  they  are  drawn  is  held  in  the  Treasury  as  a  de]>osit, 
mst,  a  fund  set  apart  for  the  public  (rreditor  to  which  no  statute  of 
itations  will  apply.  Taylor  r.  United  States  (14  Ct.  CI.,  330;  s.  c, 
U.  S.,  216),  and  which  is  not  subject  to  the  covering-in  act  of  June 
1874  (18  Stat,  110  sec.  5;  15  Op.  Att.Gen.,  358).  There  is  no  lim- 
don  as  to  time  upon  the  disbursements  from  the  i>oHtal  revenues^ 
1  the  postal  revenue  funds  are  not  subject  to  (1)  the  covering-in  acts, 
le  20,  1874  (18  Stit.,  110  sec.  5),  or  (2)  to  the  limitation  upon  annual 
propriations ;  that  is,  as  far  as  the  general  balance  of  the  fund  is  con- 
ned. These  drafts  are  payable  from  the  <'urrent  appropriation. 
I.  If  a  warrant  cannot  be  issued  to  pay  these  drafts  from  ])ostal  rev- 
les,  they  may  be  paid  from  the  geueraf  Treasury. 
:^or  to  the  passage  of  the  act  of  July  12,  1870  (16  Stat.,  251,  sec.  5; 
V,  Stat.,  3690),  all  balances  wore  carried  forward  from  year  to  year 
i  merged  into  the  subsequent  a]>propriations,  and  all  demands  and 
igations  on  the  respective  appropriations,  irrespective  of  the  year  in 
ich  they  accrued,  were  paid  out  of  the  amount  to  the  credit  of  the 
>ropriation  at  the  date  of  payment. 

ieferring  to  the  Register's  **  Receipts  and  Expenditures,^  as  reported 
inally  to  Congress,  it  api>ears  that  the  balance  of  the  appropriation 
m  the  general  Treasury  for  **  l>eliciencies  in  Postal  Revenues"  on 
\  30th  day  of  June,  1871,  was  85,935,032.    This  was  the  first  balance 
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kept  intact  under  the  act,  and  was  carried  forward  from  year  to  year 
and  subjected  to  the  payment  of  all  old  demands  for  that  and  prior 
years,  and  when  the  covering-in  act  of  June  20, 1874  (18  Stat.,  110,  set*. 
5),  was  passed,  the  unexpended  balance  of  $1,44S,184.67  was  covered 
into  the  Treasury. 

This  section  directed  that  all  unexpended  balances  of  appropriations 
which  shall  have  remained  upon  the  books  of  the  Treasury  for  two  fiscal 
years  should  be  covered  into  the  Treasury-  on  and  after  the  first  day  of 
July,  1874,  ^^  Provided y  That  this  section  shall  not  operate  to  prevent  the 
fulfillment  of  contracts  existing  at  the  date  of  the  passage  of  this  act  J* 

This  proviso  was  to  save  the  act  from  the  constitutional  objection  of 
impairing  the  obligation  of  a  contract;  and  the  term  ^< contract,^ as 
herein  used,  should  receive  as  broad  an  interpretation  as  the  Supreme 
Court  has  given  it.    (99  U.  S.,  718.) 

It  not  only  includes  siich  statutory  contracts  as  these  drafts  were 
issued  in  settlement  of,  but  also  treaty  obligations  with  the  Indian 
tribes  (15  Op.  Att.-Gen.,  632).  These  drafts  are  evidence  of  the  hi^eat 
contract  obligation,  being  negotiable  and  issued  in  payment  of  a  pablie 
indebtedness.  They  stand  second  only  to  the  public  securities,  eo  fitf 
as  the  contract  obligations  of  the  United  States  are  concerned.  The 
original  debt,  as  evidenced  by  the  contract,  was  merged  in  these  nep- 
liable  obligations,  and  a  totally  new  right  of  action  accrued  to  the  claus- 
ant.  (McEnight  v.  The  United  States,  13  Gt.  GL,  292, 305,  affirmed  in  96 
U.  S.,  179.) 

The  word  ^existing,^  as  used  in  this  proviso,  has  received  a  constmc- 
tion  in  consonance  with  these  principles,  and  does  not  mean  such  con- 
tracts as  were,  at  the  date  of  the  act,  in  process  of  fulfillment  by  the 
contractor.  It  means  all  those  express  contracts,  in  contradistinctioD 
to  implied  contrac^ts,  on  which  something  remained  to  be  done,  by  either 
or  both  parties,  before.  coini)letiou.  No  contract  is  completed  until  tht 
consideration  is  paid.  It  exists  in  all  its  binding  force  and  obligation 
until  both  parties  fully  comply  with  its  terms.  The  consideration  is  the 
fniit  of  the  contract. 

This  proi)Osition  is  not  a  novel  one  to  either  the  Treasury  or  tbe  Post- 
Office  Department,  but  has  been  adopted  in  practice,  and  all  such  i^y- 
ments  have  been  made  from  the  surplus  fund  by  adding  the  words  "in 
payment  of  contracts,"  or  their  equivalent,  to  the  ap))ropriation  desig- 
nated on  the  requisition,  and  a  requisition  by  the  Postmaster-Genend, 
countersigned  by  the  Sixth  Auditor,  drawn  on  the  Appropriation  for 
"Deficiencies  in  the  Postal  Kevenues,  1871,  in  payment  of  Contracts' 
is  as  much  entitled  to  be  honored  by  the  Secretary  of  the  Tre^isurrai 
any  other  api>ropriation  standing  to  the  credit  of  the  Department. 

111.  There  is  another  view  of  the  law  that  may  be  taken  in  this 
matter. 

The  payment  of  these  drafts  from  the  balance  of  the  apjjropriation 
of  1871,  will  be  in  accordance  also  with  the  act  of  1806.  The  deficiency 
api)ropriatiou  from  the  general  Treasury  for  the  postal  service  is  the 
residuary  appropriation  of  that  Department,  the  postal  revenues  being 
presuniabl\  exhausted  before  resort  is  had  to  that  appropriation. 

Now,  undtT  the  act  of  1806,  the  amount  of  these  unpaid  drafts  most 
be  rei)resented  in  this  residuary  fund,  which,  when  covered  into  the 
Treasury,  may  be  drawn  against  to  pay  the  "outstanding  liabilities* 
which  it  rei)resents.  The  act  does  direct  the  respective  amounts  due  to 
each  i)ublic  creditor  to  be  carried  to  his  credit  on  the  books  of  the 
Treasury,  but  this  literal  execution  of  the  act  is  not  possible  in  every 
instance,  and  it  not  unfrequently  occurs  that  aggregate  amounts  are 
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18  covered  in,  from  which,  afterwar<l8,  on  proper  proof,  the  individual 
liter  is  identified  and  paid  from  the  aggregate  fund  so  covered  in. 

'.  T.  Potter  J  for  the  claimant. 

.  There  is  no  limitation  to  the  imyment  of  warrants  of  the  Post- 
»ter-General  issued  payable  from  postal  revenues.  Thev  were  issued 
er  the  act  of  July  2,  1830  (5  Stat.,  80,  sees.  4,  10, 14).  '  There  is  no 
3rence  between  a  warrant  o!i  the  Treasury  after  the  )H>staI  revenues 
e  been  dei>osite<l  in  the  Treasury  and  a  warnuit  on  the  sjime  funds 
ire  they  are  deiK)8ited.  If  the  covering  into  the  Treasury  never  be 
>mpli8hed,  the  payment  wouhl  be  good  (Com.  r.  Lewis,  0  Biiin., 
I.  Warranto  are  regulate<l  by  liev.  Stat.,  245,  240,  247,  248,  200, 
,  3477 ;  as  to  postal  service,  277,  3074 ;  all  to  be  registered,  277, 
,  313,  3674,  3675;  not  required  to  l)e  negotiable  in  fornij  but  made 
jfnable  by  law  (Id.,  3477;  Floyd,  Aecei)tances,  7  Wall.,  606;  Bay- 
le  V.  City  of  San  Franci^o,  1  McAlL,  175;  United  States  v.  Bank 
the  United  States,  5  How.,  382).  A  ])ostal  revenue  warrant  is 
able  to  order  (McKnight's  case,  13  Ct.  CI.,  303).  Postal  collection 
ftB  constitute  new  contracts  into  which  previous  claims  are  merged. 
)y  are  evidence  of  an  account  stilted,  and  will  sup]K)rt  assumpsit. 
sKnight's  case,  13  Ct.  CI.,  305 ;  Buftalo  Bayou  Railroad  cases,  16  /cf., 
;  Halstead's  case,  3  Lawrence,  Compt.  Dec.,  233 ;  Ilager  v.  Thom- 
I  etaL  1  Black,  80;  11  Kng.Law  and  Eq.,  421;  16  Ala.  742;  Davis 
Georgetown  Bridge  Co.,  1  Cranch,  C.  C,  147.) 
I!lie  covering  in  acts  have  no  applicabilitv  to  tlie  postal  revenues. 
Acts  of  March  3  1705;  May  1,  1820;  Aug.  31,1852;  Rev.  Stat., 
n  5  act  of  June  20,  1874;  18  Stat.,  110.) 
rhere  is  no  question  about  an  exhaust o<l  a)>pro])nation. 
The  act  a])plieH  alone  to  the  settlement  of  claims  in  the  first  instance, 
1  not  to  an  outstanding  draft  on  a  former  settlement. 
Prior  to  the  passage  of  the  act  of  .Inly  12,  1870  (Rev.  Stat.,  3691), 
I  claims  were  payable  from  current  a])])ro]>nations,  although  annual 
terms  (7  Op.  Att.-Gen.,  14).  and  after  the  passage  of  the  act  of  June 
1874  (18  Stat.,  110),  surh  old  claims,  //*  contracts,  were  payable  from 
» balance  a]»])licablr  then>to,  which  liad  been  carried  to  the  surplus 
id.     (See  Hecond  prorino  of  said  act.) 

[I.  The  Auditor  erred  in  not  crrtifying  the  balance  to  the  Postmaster- 
neral  as  requireil  by  law  (Rev.  Stat.,  277),  after  cancelling  the  old 
ifts,  and  erred  in  not  paying  the  amount  as  outstanding  liabilities 
BV.  Stat,  306-i'iO8).    There  was  no  authority  to  certify  this  balance 
the  Speaker  of  the  House  of  Representatives  for  an  appropriation, 
the  act  of  June  14,1878(20  Stat.,i;U),  sec.  4),  is  limited  to  claims  "the 
lances  of  which  have  been  exhauntcd  or  carried  to  the  Hurphis  fund^ 
rhe  system  of  receipts  and  disbursements  of  the  )>ostal  revenues  is 
>arate  and  distinct  from  the  general  Treasury  system  (McKnight's 
»e,  13  Ct.  Gl.,  303),  although  nuHleled  on  the  same  general  plan. 
rhe  general  features  common  to  both  systems  are : 
I.  The  revenues  are  to  be  i)aid  into  the  Treasury-  of  the  United 
ites,  and  receipted  for  bv  the  Treasurer. 
]reDeral  Fund  (Rev.  Stat.,  3617,  3044,  305). 

Postal  Fund  (7<f.,  3017,  3644,  408;  act  July  2,  1^36,  5  Stat,  80,  sees. 
5). 

I.  To  be  kept  separate  (Kev.  Stat.,  3642,  3643,  3644;  see  act  Aug. 
1846/9  Stat.,  61,  sec.  10). 

L  To  be  exi)ended  as  appropriated  by  Congress. 
General  Fand  (Rev.  Stat.,  3675). 
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Postal  Kevennes  {Id.^  4054,  3674;  act  July  2, 1836,  5  Stat,  80,  sees.    1 
3,  0;  4  Op.  Att-Gen.,  301;  3  Id.,  13). 

The  styles  of  the  appropriation  acts  differ — one  being,  flpom  "any 
moneys  in  the  Treasury  not  otherwise  appropriated,''  and  the  other, 
''out  of  any  money  in  the  Treasury  arising  from  the  revenues  of  said 
Department." 

4.  To  be  paid  only  on  warrants. 

General  Fund,  of  the  Secretary  of  the  Treasury  (Eev.  Stat.,  3675. 305). 
Postal  Eevenues,  of  the  Postmaster-General  (act  March  3,  1825,  4 

Stat.,  102,  sec.  1;  Kev.  Stat.,  4055,  277,  3674). 

5.  Appropriations  (balances)  not  drawn  to  be  covered  into  the  Treai* 
ury  (carried  to  the  surplus  fund). 

General  Fund  (acts  of  1795,  1820,  1852;  Eev.  Stat.,  3691,  now  sup- 
plied by  act  June  20,  1874, 18  Stat.,  110,  sec.  5). 
Postal  Kevennes,  (not  required  by  law). 

6.  Warrant  (or  certificates,  drafts  or  checks)  not  paid:  General  Fand^ 
to  be  covered  into  oustanding  liabilities  (Rev.  Stat.,  306  to  310). 

Postal  Revenues  (W.,  306  to  310  held  not  to  apply  to  cover  into  tto 
General  Treasury,  but  to  be  retained  for  a  similar  purpose  in  the  postal 
revenue  account). 

7.  Depositaries  use  for  both  funds  (Rev.  Stat.,  3644). 
Postal  Revenues.    Postmasters  as  depositaries  (Id,,  3846,  3639). 


Opinion  by  William  Lawrence,  First  Comptroller. 

Several  questions  arise  upon  which  an  opinion  seems  to  be  required;^' 

First  It  is  not  deemed  advisable  that  the  Secretary  of  the  Treasmy 
should  ask  the  Attorney-General  for  such  an  opinion  as  was  requested 
by  the  Auditor  of  the  Treasury'for  the  Post-Office  Department.  Such 
opinion  is  desired  by  the  Auditor  to  aid  him  in  the  discharge  of  hisot 
flcial  duties.  Attorney-General  Bates,  in  an  opinion  November  1% 
1863  (11  Op.  Att.-Gen.,  C),  in  a  similar  case  said:  *^I  would  be  dearly 
wrong  •  *  *  to  give  an  opinion  in  a  case  which  not  only  is  not  be- 
fore the  Secretary  of  the  Treasury,  but  which  evidently  cannot  reaA 
him.  My  opinion  would  simply  be  advice  to  the  Auditor ^  and  not  totke 
Secretary,  and  this  I  have  no  potcer  by  laic  to  give?^  (See  10  /d.,  48; 
Kev.  Stat.,  356.) 

The  Secretary  of  the  Treasury  has  no  duty  in  connection  with  the 
subject  upon  which  an  opinion  is  desired.  The  act  of  June  14, 187S 
(20  Stat.,  130,  sec  4),  provides  as  to  claims  allowed  by  accountiDg  of- 
ficers "  under  appropriations  the  balances  of  which  have  been  exhausted 
or  carried  to  the  surplus  fund,"  that  the  Secretary  ^^  shall  report  •  •  • 
[them]  to  the  Speaker  of  the  House  of  Representatives."  But  there- 
porting  of  claims  is  a  mere  ministerial  duty — at  least  generally  so— 
and  it  is  not  perceived  that  any  opinion  of  the  Attorney-General  can  be 
desired  as  to  this. 

Second,  The  claimant — the  Mississippi  Central  Railroad  Company— 
cannot  be  paid,  because  there  is  no  appropriation  available. 

I.  The  regular  Post-Oflfice  Department  appropriation  for  the  cunent 
fiscal  year  is  not  available.     Prior  to  the  act  of  March  3, 1795  (1  Stit? 
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.  16),  balances  of  appropriations  were  carried  upon  the  books  of 
)artment  from  year  to  year  and  were  available  until  exhawfted, 
the  fiscal  year  187 L  the  appropriation  accounts  on  the  ledgers 
Treasury  Department  were  kept  in  continuous  accounts  from 
year,  and  payments  were  made  without  reference  to  the  yeair  in 
he  appropriation  wa^  granted,  or  in  which  claims  originated; 
r  the  passage  of  the  act  of  July  12,  1870  (16  Stat,  251,  sec.  5; 
at.,  3690),  annual  accounts  were  opened,  and  have  since  been 
Ml  with  those  appropriations  made  for  fiscal  years.  The  same 
Fuly  12,  1870  (10  Stat,  251,  sec.  7;  liev.  Stat,  3679),  expressly 
s  that: 

Department  of  the  Government  shall  expend,  in  any  one  fiscal 
y  sum  in  excess  of  appropriations  nuMle  by  Congress  for  that 
ear,  or  involve  the  Government  in  an}'  contract  tW  the  future 
t  of  money  in  excess  of  such  appropriations." 

ict  making  a))propriations  for  the  service  of  the  Post  Office  De- 

it  for  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred 

hty-four,  and  for  other  puri)oses,"  approved  March  3,  1883  (22 

53),  provides: 

t  the  following  sums  be,  and  the  same  are  hereby,  appropriated 
service  of  the  PontOffice  Department  for  the  year  ending  June 
y  eighteen  hundred  and  eighty-four ^  out  of  any  money  in  the  Treae- 
ingfrom  tlie  revenuett  of  said  Department^  in  (umformity  to  the  act 
second,  eighteen  hundred  an<l  thirty-six  [5  Stat,  81  J,  as  follows:" 

m  specifies  sums  appropriated  for  various  oflicers  and  purposes 
postal  service,  including,  *'For  railway  post-office  car  servicey 
lion  five  hundred  and  seventy-five  thousand  dollars."    It  also 
provides: 

.  2.  That  if  the  revenue  of  the  Post-Office  Department  shall  be 
eut  to  meet  the  appropriations  made  by  this  act,  a  sum  equal 
deficiency  of  the  revenues  of  said  Department  is  hereby  appro- 
,  to  be  pai4  out  of  any  money  in  the  Treasury  not  otherwise 
iated,  to  sum>ly  the  said  deficiencie.s  in  the  revenue  of  the  Post- 
department  for  the  year  ending  June  thirtieth,  eighteen  hundred 
hty-four." 

IS  appears  that  the  general  appropriation  act  of  March  3,  1883 
t.,  453),  appropriates  (1)  tin*  postal  rerenueJt,*  and  (2)  general 
w,  if  necessary  to  me«*t  any  dolicienc.V  in  postal  revenues,  but 
•r  the  servict  of  the  Post-Ollicjc  Department  for  the  year  ending 
lirtieth,  eighteen  hundred  and  eighty-four^ — not  for  paying  for 
»  rendered  in  any  prior  year.  The  act  of  July  12,  1870  (Kev. 
679),  expressly  prohibits  payment  from  the  appropriation  for 
en  fi.scal  year,  for  services  rendered  prior  thereto. 

]7on^itiitioii  provideH  that,  "Nn  iiuuu'y  hI»siII  he  (Iniwii  trmii  the  Trt*aMury  but 
:|iieDce  of  appropriiitioiiM  made  hy  hiw."  (Art.  1,  wm'.  1>,  c\.  7.)  The  postal 
are  not  in  practice  ^rencnilly  covered  into  the  Treasury.  It  hiu*  been  naiil  that, 
it  the  public  moueyrt  at  the  dt.H|MiHal  of  tlie  rostinaHter-ireiieral  are  teehuicaUy 
reasnry  or  not,  the  npirit  of  this  provision  [of  the  CooHtitiition]  applies  to 
I  onf(ht  to  be  faithfuUy  oltserved  in  their  expenditure."    (3  Op.  Att.-Geu.,  13.) 

^d83 
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ir.  The  claimaut  cannot  be  paid  from  tlie  deficieney-appro[Mriatioo 

act  of  Mai  cb  3,  1883  (22  Stat.,  599). 

•  <^An  act  making  appropriations  to  Bupply  deficiencies  in  the  appro- 
priations for  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred 
and  eighty-three,  and  for  prior  years,  and  for  those  certified  as  due  by 
the  accounting  officers  of  the  Treasury  in  accordance  with  section  four 
of  the  act  of  June  fourteenth,  eighteen  hundred  and  seventy-eight,  here- 
tofore paid  from  permanent  appropriations,  and  for  other  purposes," 
approved  March  3,  1883  (22  Stat.,  582,  599),  provides:  *'That  the  fol- 
lowing sums  be,  and  the  same  are  hereby,  appropriated,  out  of  any 
money  in  the  Treasury  not  otherwise  appropriated,  for  the  objects  here- 
inafter stated,  namely: 

To  supply  deficiencies  in  the  appropriations  for  the  fiscal  year  eighteea 
hundred  and  eighty-three,  as  follows:" 

The  act  then  makes  deficiency  appropriations  for  various  puriXMly 
including  those  for  payment  of  claims  allowed  by  the  First  Comptrolleri 
Second  Comptroller,  &c.,  but  not  including  any  allowed  by  the  AnditM 
of  the  Treasury  for  the  Post-Office  Department,  and  it  then  appropri- 
ates as  follows : 

"  POST-OFFICE  DEPARTMENT. 

'^  For  deficiency  in  postal  i^venues  for  eighteen  hundred  and  eigblf 
and  prior  years,  twelve  thousand  three  hundred  and  fifty-four  dollail 
and  sixty-nine  cents.  ' 

"For  deficiency  in  postal  revenues,  eighteen  hundred  and  eighty sd| 
prior  years,  to  pay  certificates  numbered  one  hundred  and  fifty-sevM 
one  hundred  and  fifty-eight,  one  hundred  and  fifty-nine,  one  hnndnM 
and  sixty,  one  hundred  and  sixty-one,  and  one  hundred  and  sixty-tw^ 
for  mail  transi)ortation  and  clerk  hire,  thre<5  thousand  four  hundred  aM 
sixty-nine  dollars  and  thirty-seven  cents." 

This  deficiency  appropriation  of  $12,354.69  cannot  be  used  to  i^iythl 
claimaut  for  several  reasons: 

1.  A  deficiency  approi)riation  in  its  technical  legal  sense  is  one  madi 
to  pay  a  liability  legally  created  (Rev.  Stat.,  3732,  3C90),  for  the  pw- 
meut  of  which  an  inadequate  appropriation  was  previously  made.  TUi 
definition  results  from  the  terms  used  in  deficiency-appropriation  acte 
Thus,  the  title  of  the  act  of  March  3,  188,3  (22  Stat.,  599),  now  in  qaaf- 
tion,  declares  it  to  be, '*An  act  making  appropriations  to  «ii;ip/jf  AS^ 
ciencies  in  the  appropriationft  for  the  fiscal  year  ending  June  thirtielfei 
eighteen  hundred  and  eighty-three,  and  [to  supply  deficiencies  in  thf 
appropriations  forj  prior  years."  This  clearly  implies  that  such  appio* 
priations  are  not  to  be  used  to  pay  liabilities  accrued  in  any  year  excefl 
when  the  appropriation  lor  that  year  was  insufficient.  The  appropria- 
tion for  postal  service  for  the  fiscal  year  ending  June  tM),  18G1— withia 
which  year  the  claim  now  in  question  accrued — was  adequate  to  mM*: 
all  demands,  including  that  of  the  claimant.  It  was  the  act  of  Jnne  ISf; 
1860  (12  Stat.,  37),  which,  after  appropriating  from  the  postal  reresmi\ 
8i>ecified  sums  "  for  transportation  of  mails''  and  other  service,  provid«l»i 
"that  if  the  revenues  of  the  Post-Office  Department  shall  be  insuffident 
to  meet  the  appropriations,''  a  fiirther  sum  is  appropriated  "to  be  \^' 
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oat  of  siny  luoticy  in  the  Tniiisury  not  otherwise  appropriated/'  Tlio 
books  of  ^^iJir  office  an<l  of  tliti  Ko;i:isti*r*s  oilice  show  that  (»n  Jnly  1,  ISIU, 
there  wsi8  au  unc.xpLMuliMl  hahuicc  of  ^2,.'»(i!»,r»l4..'U  of  ap])ropriath)ns  to 
npply  drficiencif.K  of  postal  ivvnnies  \\\nn  thr  liscal  yoar  th«*n  un.led 
lod  from  previon.s  yc?ars.  Tii«*  K«*;iistor's  •*  A<H'oiints  of  th<»  KrcMMptn 
ud  Ex|>endituivs  •  •  •  tor  iln*  iisral  y.Mi- (Miiliii;^  Jnmr  :{0,  isTT* 
(House  Ex.  Doc.  Xo.  57,  1  iSt'.ss.  VM\  (.*oii;: n^ss,  p.  \VM).  show  an  nm^x- 
pendetl  balanrv  of  a])|)ropriation<  .Iniio  .'(i).  1S71,  *Mo  naM't  <lt*th!i(Mu*leA 
in  the  revenue  of  tlie  I'ost-iXlict*  I>r]>ai'tiniMit/'ani4Mihtin;;  to  ^.V.KjojKii*, 
■0(St  of  whh'h  was  (*xp(Midr<l  prior  (o  .lune  .'>0.  lS7-t,  wIkmi  the  hahmce 
was81,477fL84.<)7,  of  whirh  $1,1 1S,1.S1.I»7  was  thiMi  <'.ai'n<  d  lo  the  surplus 
hnd,  under  the  act  of  June  20,  lS7t  (IS  Stat.,  11(»;  see  aet  July  lli,  1S70, 
16  Stat.,  1^*31),  leaving  $11,1  lf».->'S  unexpended,  retaiiuMl  to  pay  for  recent 
Mrvice,  which  had  ntit  then  Imtu  reported,  and  whicli  sum  was  drawn 
frDinthe  Treasury  1)y  the  iN)st  Ollice  Department  March  1,  i<S74>,  fm-  tho 
jNirpose  of  paying  for  such  si^rvice,  le,avin^  nothing;  applieahle  to  liabil- 
ities ]ncuri*ed  prior  to  »luly  1,  isUI,  even  if  any  suiii  eould  (*ver  have 
befU  applied  to  such  liahilities  ( Kr;;ister's  A(M'ount  of  Ueeeiiits  and  Kx- 
penditures  for  lis<.^al  year  endin^^  .June  30,  lS7o,  p.  450).  An  appro- 
priation act  may  be  entitled  a  ^^'Icfieirncy'^  aet,  antl  it  may  apjiropriate 
honey  to  pay  claims  for  which  no  previous  appr«>priation  was  math*,  or 
riaioiH  of  any  sp«*ci(icd  class.  lint  such  act,  as  to  sucli  claims,  makes 
UL original  appntpriation.     It  is  in  no  technical  sense  a  <lellcicncy  act. 

2.  The  claimant  cannot  be  paid  ii'om  the  d«*(iclency  appropriation 
Bade  by  a<;t  of  March  :>,  iss:;,  because  the  a<:t  of  June  11,  1.S7S  (ifO 
BtaL,  130,  hie<:.  1),  has  provid«*d  fi  special  ntatutory  ninvdy  by  appeal  to 
CoDgre8S.  Th(*  claim  in  this  cast*,  as  authorized  by  that  act,  has  been 
Bxaniined  and  imported  to  the  8])eaker  of  the  House  of  KepresentativeH 
bran  api>ropriatioii.  The  law  havin;^  provided  that  mmlv  of  seekin;r  a 
reined}'— one  which  rcsi»rves  to  <!oii;:ress  tin*  power  to  say  whether  the 
cbimKhaill  be  pahl,ornot,  by  tiiakin;;  or  rdusin;^  to  m<ike  an  ai)propria- 
tkm — it  cjiunot  fairly  I h*  supposed  that  ron;^ress  ii:is  left  to  the  clainmnt 
mother  mode,  wlii(-h  may  be  pursued  without  any  tumtrol  b\  that  binly. 
If  theh&w  slioidd  lie  constr.ie«l  as  ;:iviii;;  alternative  n*medies,  the  result 
WDnld  be  or«j::)ni/ed  iruionsisiency,  one  reinetly  ilefciitin;^  th«»  safeguard 
pravideii  by  the  other,  thus  produeiu;;  ** absurd  conseipiences/"  which 
ihould  lie  avoided  when  any  fair  inierpietation  of  the  words  cm  ployed 
»ill  permit,  (liishop,  Written  Lau>,  sj,  00,  o:;,  LMM>.)  In  addititui  to 
thia,  the  act  of  June  11.  IS7s  (L*o  Sisi;..  l.'io,  se**.  (;,  hjivin;;  ]u-ovided  a 
|)ecial  nimle  of  relief  yor  thin  rhtss  t>/  rajie^t^  i»y  necessary  implicatioQ 
lenied  I'elief  in  any  oth(*r  mode  or  under  any  other  statute  (8nuth  v. 
•teveu8, 10  Wall.,  3L'0;  State  r.  Marlow,  IT)  Ohio  St.,  114;  llnitlekopers 
iae,  3  LawrentHf,  Compt.  Dec,  H>:i:  Hish(»p,  Written  Laws,  04,  112a, 
t6y  131,  152,  \oii;  Sedgwick,  C!onstiU(*tiou  Stat,  and  (-oust.  L.,  2d  ed., 
i).      Thus,  ill  Smith  r.  Lock  wood  (13  Ihirb.,  200)  it  is  said,  '^  where 

*     *     the  weans  of  acquirin;;  it  [a  ri^ht  |  is  conferre^l,  and  an  adequate 
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remedy  for  its  invasion  is  given  by  the  same  statute,  parties  injared  are 
contined  to  the  statutory  redress.^  Other  cases  show  that  the  same 
principle  applies  when  the  right  and  the  remedy  are  given  by  separate 
statutes. 

The  remedy  authorized  by  the  act  of  June  14,  1878  (20  Stat.,  130,  sec 
4),  has  been  invoked  and  thus  far  denied  by  Congress.  As  aathorized 
by  said  act,  the  claim  in  question  was  examined  and  adjusted  by  the  , 
proper  accounting  officer,  and  reported  by  the  Secretary  of  theTreasaiy  ' 
to  the  Speaker  of  the  House  of  Representatives  for  an  appropriaticm  : 
(House  Ex.  Doc,  No.  26,  1  Sess.  47th  Cong.  2,  77),  but  Oougress  while  ; 
waking  an  appropriation  for  the  payment  of  other  claims  so  reported  (A 
p.  2  et  seq.',  Act  August  5,  1882,  22  Stat.,  275,  281),  omitted  to  make  an 
appropriation  for  this.  {Id.  275,  281,  compared  with  said  Doc  2, 77.) 
It  would  be  an  idle  ceremony  and  an  absurd  performance  to  report  a 
claim  to  the  Speaker  of  the  House  for  an  appropriation,  if  the  authoritj 
existed  to  pay  it  without  consulting  Congress.  In  those  cases  in  whibk 
the  law  authorizes  a  claim  to  be  so  reported,  it  cannot  reasonably  be 
held  that  there  is  authority  to  make  payment. 

3.  As  a  matter  of  fact  the  deficiency  appropriation  in  question  wai 
made  to  pay  claims  other  than  the  one  now  submitted.  Estimates  tK 
appropriations  are  required  of  heads  of  Departments  to  aid  CongrMi 
in  making  appropriations.  (Kev.  Stat.,  414,  3660,  6669.)  It  maybe 
that  these  cannot  be  examined  to  aid  in  the  construction  of  astatolb; 
(Artificial- Limbs  case,  2  Lawrence,  Compt.  Dec,  2d  ed.,  384,  401, 40i) 
But  the  absence  of  any  estimate  for  tlie  claim  in  question,  as  one  to  be 
covered  by  a  deficiency,  is  some  evidence  th:it  it  was  not  regarded  H 
a  proper  subject  for  sucli  appropriation,  especially  when  the  statute 
pointed  out  another  remedy  for  the  claimant  which  was  pursued  with- 
out success. 

Third.  The  claimant  cannot  be  paid  from  unexpended  balanoee  ef 
appropriations  fr)r  postal  service  carried  to  the  suri)lus  fund.  Under 
the  act  of  June  20,  1874  (18  Stat,  110,  sec.  5),  an  unexpended  balanei 
of  $1,448,184.07  of  i)reviou8  api)ropriations  for  ^'deficiencies  in  Postal 
Revenues"  was,  by  proi)er  "covering-in  warrant,''  "carried  to  the  8■^ 
plus  fund  and  covered  into  the  Treasury"  June  30,  1874.  The  genertl 
a])pro])riation  acts  for  postal  service  are  of  money  "arising  from  tbi 
revenues  of  the  Department,"  the  '^ deficiency  appropriations^  of  thil 
serv!(je  are  from  "any  monej'  in  the  Treasury  [arising  from  other 
sources]  not  otherwise  approi)riated." 

The  claimant  cannot  be  paid  from  the  surplus  fund  of  $1,448,184.67, 
unless  (1)  the  act  of  June  20,  1874  (18  Stat,  110),  did  not  authoriH 
said  sum  to  be  carried  to  the  surplus  fund,  and  unless  (2)  the  sum  H 
covered  into  the  Treasury-  may  be  transferred  to  the  credit  of  an  ap- 
pro|)riati<)n  available  for  the  i)ayuient  of  the  claimant,  or  nnlesfl  (3) 
assuming  tliat  said  sum  was  ])ro])erly  carried  to  the  surplus  fund,  thi 
chumant  can  be  paid  by  virtue  of  sections  306  to  310,  inclasive,  of  tfc» 
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leviHetl  Statntes.  These  subjects  will  he  considered  in  the  order 
rated. 

I.  The  **coveriug-in^  act  of  June  20,  1874  (18  Stat,  110,  sec.  5), 
pplies  to  unexpended  balances  of  appropriations  of  postal  revenues 
ad  requires  them  to  be  covered  into  the  Tn?asury. 

1.  It  provides, 

"That  from  and  after  the  first  day  of  July,  eighteen  hundred  and 
rventv-four,  and  ol  each  year  thereafter,  the  Secretary  of  the  Treasury 
lall  cause  a^/  unex]ieiidi'd  balanrtvsof  appro])riations  which  shall  have 
mained  ujwn  the  books  of  the  Treasury  for  two  fiscal  years  to  be  car-. 
id  to  the  surplus  fund  and  covered  into  the,  Treasury.^ 

This  language  is  so  comprt4iensive  and  general  as  to  include  unex- 
nded  bahinces  of  appropriations  for  postal  revenues  as  well  as  others, 
lis  conclusion  follows  from  several  princijiles  of  (!onstruction: 
a.  Whatever  is  spoken  in  gem^ral  terms  shall  be  interpreted  in  a  com- 
"ehensive  sense, '^  unless  it  be  qualified  by  some  special  hubs(*quent 
mrds.^  (Broom«  Ijeg.  Max.,  7th  ed.,  647.)  This  act  is  in  general  terms, 
here  are  no  words  of  limitation. 

k  Ad  exceptwn  is  not  to  be  engraft<»d  on  a  general  provision  by  infer- 
ice,  but  can  only  arise  from  language  clearly  indicating  a  purpose  to 
ftkeit  (Claims- Assignment  case,  3  Lawrence,  Compt.  Dec,  1^9;  Osage- 
iDds  case,  Id.,  307,  :^68.) 

e.  A  statute  clear  in  its  terms  must  rest  on  the  wonls  used  "nothing 
Iding  thereto.''  In  such  ease  words  are  not  to  be  importe<l  into  a 
itate  "which  are  not  found  there.''  (I^»aven worth,  &c.,  R.  K.  Co.  r. 
nited  States,  02  U.  S.,  751.)  The  act  of  1874  is  clear  in  its  terms.  "It 
not  permitted  to  interpret  that  which  has  no  need  of  interpretation.'' 
attel,  Law  of  Nations,  244,  Potter's  Dwarris,  Statutes,  120.) 

2.  The  reason  and  spirit  of  the  act  of  June  20,  1874,  apply  as  well  to 
Btal  appropriations  as  to  others.  This  is  made  clear  by  the  history 
the  legislation  on  the  subject,  which  shows  that  it  was  the  purpose 
Congress  to  abolish  the  practice,  which  ha<l  previously  prevailed,  of 
ying  old  claims  from  unexpended  balances  of  a]:propriations,  carried 
roagh  long  periiwls,  on  the  books  of  the  Treasury-  Department — "the 
Deral  design  being  to  cut  otf  the  allowance*  and  ])a3'ment  of  long 
sraed  or  past  due  claims."  (1  Lawrence,  Compt.  Dec,  2d  ed.,  App., 
1-5^2.) 

i.  The  contem])oraneous  and  continued  construction  of  the  act  of  June 
1874,  and  the  uniform  practi<*(i  thereunder  have  been  in  acconlance 
th  these  views. 

3n  the  9th  of  Deceml>er,  1878,  the  Auditor  of  the  Treasury  for  the 
«t-Office  Department  submitted  to  the  Secretary  of  the  Treasury 
[airiea  as  to  the  pro|H'r  construction  of  this  act,  whicli  were  referred 


Od  the  qn«;(»tioii  whether  clainiH  enn  he  iillnwe<l  Htiico  tho  expiration  of  the  five 
n  mentioDed  in  the  act  of  June  14,  leJ78  (20  Stat.,  l:{0,  Hec.  4),  when  there  in  no 
ilftble  ftppropriatiou  for  their  payment.  (See  NebraHka  five  pt^r  eent.  (■a8e,4  Law- 
oe,  Cumpt.  Dec.,  ante  1251;  Keasbey'H  case,  1  Id.y  2d  ed.,  ISl;  Crocker's  caiie,  Id,^ 
mnd  note, ) 
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to  the  First  (comptroller,  who  pive  opinion  January  7,  1879  (MS.  letter 
record,  Miscellaneous,  1871),  \rdge  52),  as  follows: 

"The  provisions  of  section  4,  act  of  June  14,  1878,  apply  to  appropri- 
ations of  the  revenues  of  the  Post-Oflice  Department  as  fully  as  toap- 
])roi)riations  from  other  sources.  Postal  appropriations  are  not  among 
those  which  are  made  exempt  by  the  proriso  in  section  5,  act  of  June  *i6, 
1874,  to  which  the  provisions  above  referred  to  are,  to  some  exteut, 
supplemental.  Tlie  questions  propounde<l  by  the  Auditor  should  be 
answered  respectively  as  follows: 

"1.  Claims  i)resented  after  the  lapse  of  two  years  cannot  be  paid  from 
unexpendfMl  balances  of  ap])ropriations*of  postal  revenue,  and  the  fact 
that  an  uuexi)ended  balance  of  a  deliciency  apiiroprjation  of  genend 
revenue  remains  on  the  Auditor's  books  has  no  bearing  u|K)n  claimi 
which  cannot  be  paid  out  of  such  balance.  The  claims  are  to  be  audited 
and  reported. 

"2.  Claims  presented  after  the  lapse  of  two  fiscal  years  agrainst  ap- 
propriations for  specific  puii)ose8,  payable  out  of  the  Treasury,  the 
unexpendeil  balances  of  the  appropriations  having  been  carried  to  tha 
sur]>lus  fund,  are  to  be  received,  exann*ne<l,  and  reiK)rted  by  the  Auditor. 

"3.  When  ai)propriations  originally  made  from  the  revenues  of  tha 
Department  prove  insufficient  for  the  payment  of  service  actually  p«^ 
formed,  or  for  sui>plies  furnished,  the  claims  presented  against  tha 
Government,  which,  if  presented  in  time,  would  be  payable  from  such 
appropriations,  if  sufficient,  are  to  be  received,  examined,  and  reported. 
But  none  can  be  received  except  such  as  have  accruwl,  pursuant  to 
authority  of  law,  in  cases  where  the  expenses  are  not  limited  to  tha 
sums  a])proj)riated.  Only  demands  for  the  payment  of  debts  lawfiiUj 
incurred  are  to  be  considered  by  the  accounting  offic>ers  under  the  pro- 
visions of  the  statute." 

The  unexi)ended  balances  in  question  having  been  c^irried  to  the  sur* 
plus  fund,  under  a  statute  the  clear  purpose  of  which  was  thus  to  remltf 
the  money  unavailable  for  use,  it  is  beyond  the  reach  of  claimants.  Tha 
act  could  have  no  other  puri)ose. 

II.  The  claim  in  this  case  is  not  excepted  from  the  operation  of  tha 
"covering  in"  act  of  June  20, 1874  (18  Stat.,  110).  Section  5  of  this  act, 
after  making  the  provision  mentioned  for  carrying  the  unexpended  bat 
ance  of  ai)i)roi)riation  to  the  surplus  fund,  excepts  certain  approprit' 
tions,*  and  i)rovides,  "that  this  section  shall  not  operate  to  prevent  tha 

•Ay)])roi)rintituiH  with  rc»f«*n-in-e  to  avaihhUitif  may  l>e  divided  into  Fom  CLAiWBJ 

I.  Aiiii'.tal,  and  ixTinanont  arnnial  apvr(>])riatiniis,  Hvai1a)dt^  f(.»r  a  riinrcnt  tiM>a]  y<^i 
and  for  two  \tai.s  thiitaitcr  to  ])av  lial.'ilitit'N  an  riu'd  during  sjurli  \'isvn\  Vfar.  (K*^. 
Stat.,  ::()?.^.  :ir.7ii,  wur-,,  lUiiid,  n«;i)l:*Aft  .Jimr^o,  1-74,  1h  stat.,  lin,  sec.  .\) 

II.  A]i))ropi-iations  available  lor  a  lon^i'r  ]K>rio()  tliau  annnal  iippn>iiriatii>ns.  Of 
th«*H<'  tlHTr  a IV  live  hjn'cics: 

1.  '•rrniiaiMiit  siiccitir  appro])!  iatiouN.''  (Art  .Inno  yt).  1^74.  IH  Stat.,  110.  mi-.  3; 
Tilanu)i»k  casr,  1  Lawrence,  Conipt.  Dee.,  *Jd  etl.,  VAf^;  AshtonV  cnse.  Id.,  ItW;  /^ 
Ap]).,  ,')"^l»:  O.sajii-hidiaii  case,  "2  Id.,  \'d  eil.,  'i'lf));  and  as  it»  appmpriationH  to  psj 
interest  on  ]inhlii-  di  bt  (s»»<'  and  cnnipaii*  Andit  ease.  1  Lavrence,  Cmnpt.  I>t^.. 3a 
«m1.,  1*^;  Police  cane,  /rf.,74;  Asliton's  ease,  Id.j  1G7,  note;  rutnniuV  cum*,  Mt^l^r 
Kev.  Stat.,  :ir)l)l,  and  act  Ajml  1,  iN'-O,  iil  Stat.,  70). 

xJ.  Appi(>])riationH  t(»r  rivern  anci  Iiarl)r»rs,  li^Iit-lionses,  fortiti<-«ti<Mi«.  public  ImiM* 
in^.s.  (Act  June  tiO.  1^74,  IH  Stat.,  110,  sec.  n:  act  Jnne  »j:i,  1H74.  irf., '27;%:  3  l^wivM«i 
C'uni[»t.  Dec,  2d  ed.,  Ajuk,  .''.^H;  Arsenal  ease,  M,  147.) 

:<.  Appn»priation8  for  tbe  pay  of  the  Navy  and  Marine  Cori>8.  (Act  Jiint?  iO,  l!^*» 
:?"  Stat.,  110,  we.  .''»;  1  Lawrence,  Conipt.  Dee.,  2d  eti.,  Aj>p.,  r>t<b.) 

4.  AjjpropriationH  unide  by  the  act  of  December  21,  IfcTl  (17  Stat.,  24). 
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Wlment  of  contractH  exiHting  at  tin*  date  of  tin*  pasMa^e  of  this  act." 
118  does  not  apply  to  the  rlaiiii  now  in  (|ucstion,  hut  only  to  ^^  valid 

*  *  contracts  existing  and  in  the  cours4'  of  execution  and  iinfid- 
(ed  Jane  1M>,  1S74.'^  This  (iiiestion  was.  in  principle,  decided  hy  the 
)D.  R.  W.  Tayler,  First  ('oniptrolhM*.  .Inly  1"),  ISTl,  and  his  decision 
lA  published  by  the  Treasury  I>epartni(*nt  in  a  circular  letter  of  in- 
uctions  for  the  information  and  ^^Miidancc  of  all  concerned.  It  iH 
necessary  to  iv^MMt  the  reasoning  of  his  decision,  which  will  be  found 
ewhere.  (1  Lawrence,  <'onipt.  Dec.,  iM  «-d.,  App.,  .">71>-r)!»*J.) 
[II.  In  the  view  thus  ]»resented,  it  is  unnecessary  to  consider  the<]ueH- 
D  whether  an  unexpended  balance  of  an  appropriation  improperly  car' 
d  to  the  surplus  fund  can  be  transferred  to  the  (rredit  of  the  (U'i;*inal 
[>ro]»riation.  In  (Mie  case  money  has  been  so  transferred.  On  the 
:h  tif  Jane  1847,  under  the  act  of  March  .^  l7fC>  (1  Stat.,  4:^7,  hw..  1(>), 

SarpluB  Fund  War  DepartnuMit  Warrant  No.  19,  signed  by  K.  J. 
alker.  Secretary  of  tlie  Treasury,  and  countersitrniMl  by  J.  W.  .Mc- 
illoh,  Comptroller^  ^07<>,27li.7.'{  was  ordered  to  be,  an<l  was,  carried 
the  surplus  fund,  being  sundry  unex|HMided  balances  on  said  *M){\\ 
ine,  1847,  agreeably  to  the  statement  of  the  First  Comptroller  theivto 

R.  Ap]iru|iriatitiiiM  for  tin*  fnltniiiK'iit  t>t'  i-iMitnu'tH  fXiNtin^  Juiir  *J(),  1^7-1  (net  .Fiino 
li^4,  \n  Stat.,  IK^  M'l*.  Tt\  I  LavirtMiri*.  Coiiipt.  Di'i*.,  2d  cd.,  App.,  r».-**.M. 
IL  A|»i»ropri;iti<iiiH  cirrU'd  to  xXw.  Hiir|iliih  t'liiul  uuilfovm-d  inti>  thf  Trc'iMiiry  iindor 
J  act  of  June  'iO,  li^4  (l?*  Stat.,  in>.  wr.  '^).     T1h*si»  jiro  av:ii!alt]i>  in  t\v»)  rlnHm^H  of 


.  I.'uder  (wctioii  .'» of  tin*  art  of  June   .'«»,  I>r4  \\^  Slat.,  I  in.  m'c.  .'>).  *' \vhi'ii«*v«r  it 
y  be  iifceHsjirv  in  tlie  M«'ttU'infiii  of  tin*  art'tMinth  of  diN.nii-Nin>;  olliriTH      •      •      • 
cxpiMiditur  H  aln'udy  niado  in  pin-Huaiifr  of  law."     Art   March  W,  l"»7.'»(ls  Stat., 
*,  Ht-c.  5). 

L  Uiiiler  Mv'tions  :tOi)  to  ^i')*',  inoliisivi>,  of  tlit>  Ikcvisi'it  Statnti'M.  wIumi  n4'('«*HMary  to 
r  elaiitiri  incliidtMl  in  the  ar'rount  of  "oiit'ttantliiiL;  liahilirii*'*"  for  tin*  rcdt'iiiptiou 
1  payment  of  outstanding  and  nnpaid  I'tTtilicati's,  draft  <«,  and  clicck.^.  i  I>i  Cesnola'M 
i»". 'i  LuwriMii'i',  ('»)nipt.  hi-r.,  -Jd  jmI.,  \\\\\  ) 

V.  Ill  th(t'«*'  ciiMi'M  in  wliich  otllrrrs  arc  aiitliori/«>d  liy  statute  to  make  ('ontra<'tM 
'olviDK  the  iiovtTnnicTit  in  lialdlity,  whiTc  tlitTi'  in  no  appri>piiation  to  make  pay- 
Ot,  (he  ofti<-«'rM  of  tin*  TifaMury  l><-pai'tn:i'ht  cannot  make  any  payment  until  an 
pnipriation  he  made.  In  v\is%'  a  coutiari  he  made  umli-r  i/if/i  >talnh:  or  hy  virtue 
the  authority  of  an  a]>propriatii>n  act  a|<pri»piiatini;  a  lixeil  .sum.  .sueh  otlieeiH  lan- 
t  par  any  Hiim  in  e\reHf«  of  the  appropriation,  even  if  the  eontraet  in  tlie  tirxt- 
ntioneil  elahH  of  easen  does,  or  in  the  si><-onil  elaMs  of  ea**eH  mentioned  prot'eHse'^  to, 
■ate  a  liability  ^renter  than  the  Kuni  appropiiat<'d.  (>hi]niian*.s  ca.si-,  1*-  (.'t.  (M., 
>:  PneiKe  liaiiroail  t-aN*-,  (im/«  M\\.)  Ihit  it  seems  to  ha\e  been  iiehl,  that  when  u 
itrart  in  Utr  partial  j*erviee  under  the  solr  authority  id' a  i;i'ner:il  ap|iiopiiation  art  — 
\  for  the  rmtirf  M'r\iee  ;inthoii/i>d  — a  p!tit_\  i-enderin^  •*!  rvi<*e  in  excess  of  the  appro- 
atioii  niav  recover  thend'or  in  the  (  ourt  »d'  Claims,     i  lJ<iu;;hert\'H  vixsv,  If^Ct.  CI., 

The  prohibitiomi  against  the  making  i>t  contracts  reqnirnii;  i-xpenditurcM  in  cxcchh 
appn>pri:itionM  are  emphatic  and  sv.i-cpiiiL:.  i  K«'v.  Mat..  :»ti7^.  IttiTl*,  ItTtt'i,  It7:il{.) 
Ivt-ry  oflieer  of  the  ((iivernmi'iit  w'lo  knowingly  ci>ntiai-is  tor  the  iTection,  repair, 
fiiriiiHbhiK  nf  any  pnh}i<-  building,  or  lor  any  pnhlii*  improvenii-nt.  ti»  pay  a  htrf^er 
oniiC  than  the  Hpecitied  sum  appro]iriiiteil  tor  hucIi  purpose."  is  guilty  of  a  crinH>. 
'.,  550!).)  It  iH  certainly  a  tjru*rul  ruh  that  when  a  public  oilicer  attemptN  to  nnike 
wmtract  yMauthwunl  hit  /rifr,  and  cNpcciaily  when  such  att<'ni])t  is  a  rrhni\  his  at- 
ipted  «-ontrart  isvtiid:  that  a  contract  in  e\ii<«sof  authority  is  void  as  to  such 
eiM:  and  that  all  ]MTHons  dralinu  with  such  (»lticeis  an'  honml  at  their  peril  to 
tw  the  extent  itf  their  authority,  i Clark  r.  Cnited  States,  it.'i  V.  S.,  oCJ;  Stron;r  r, 
trict  of  Colnmbia,  1  Mackty. '-^Vl:  I'ilor  r.  rnitiil  St:ites,  l»  Wall..  4^:  Whiteside 
/.  r.  I'niTed  Slates,  IW  C.  S.,'\M7:  mc  .Mcrriam  r.  Cnited  States,  107  /</.,  4;t7 ;  S.  c, 

;t.  CI.,  7«>;  9.  f.,  14  /rf.,  '^^i ) 


by  him,  and  shall  give  receipts  for  all  moneys  received  b; 
all  receipts  for  moneys  received  by  him  shall  be  indorsed 
rants  signed  by  the  Secretary  of  the  Treasury,  withoat  whi< 
so  signed,  no  acknowledgment  for  money  received  into 
Treasury  shall  be  valid.  He  shall  render  his  accounts  U 
Gomiftroller  quarterly,  or  oftener  if  required,  and  shall  tranc 
thereof,  when  settled,  to  the  Secretary  of  the  Treasury.  He 
times  submit  to  the  Secretary  of  the  Treasury  and  the  First  C 
or  either  of  them,  the  inspection  of  the  moneys  in  his  hands. 

Sec.  306.  At  the  termination  of  each  fiscal  year  all  amoanti 
that  are  represented  by  certificates,  drafts,  or  checks,  issi 
Treasurer,  or  by  any  disbursing  officer  of  any  Department  c 
ernment,  upon  the  Treasurer  or  any  assistant  treasurer,  or 
depositary  of  the  United  States,  or  upon  any  national  bank 
as  a  dei>ositary  of  the  United  States,  and  which  shall  be  repi 
the  books  of  either  of  such  offices  as  standing  to  the  credit 
bursiug  officer,  and  which  w(?re  issued  to  facilitate  the  paym 
rants,  or  for  any  other  purpose  in  liquidation  of  a  debt  di 
United  States,  and  which  have  for  three  years  or  more  rei 
standing,  unsatisfied,  and  unpaid,  shall  be  deposited  by  the 
to  be  covered  into  the  Treasury  by  warrant,  and  to  be  cai 
credit  of  the  parties  in  whose  favor  such  certificates,  drafti 
were  respectively  issued,  or  to  the  persons  who  are  entitled 
pay  therefor,  and  into  an  appropriation  account  to  be  d< 
"outstanding  liabilities." 

Sec.  307.  The  certificate  of  the  Register  of  the  Treasury,  i 
the  amount  of  any  draft  issued  by  the  Treasurer,  to  facilita 
ment  of  a  warrant  directed  to  him  for  payment,  has  remains 
ing  and  unpaid  for  three  years  or  more,  and  has  been  de|>06it 
ered  into  the  Treasury  in  the  manner  prescribed  by  the  pre 
tion,  shall  be,  when  attached  to  any  such  wari*ant,  a  sufficic 
in  satisfaction  of  any  such  warrant  or  part  of  any  warrant,  1 
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drafts  correctly  iiiclorBed  and  fully  KatiHticnl  were  attached  to  Buch 
at  or  part  of  warraut.    And  all  Huch  nioneyH  mentioned  in  this 

the  preceding  section  Hball  remain  as  a  ])ermanent  appropriation 
)  redemption  and  payment  of  all  sucli  outstanding  and  unpaid  ccr- 
w,  drafts,  and  checks. 

.  308.  The  payee  or  the  bona- tide  hohler  of  any  <lraft  or  check  the 
it  of  which  has  been  deposited  and  Ciivered  into  the  Ti-easury 
mt  to  the  preceding  sections,  shall,  on  ]>resenting  the  same  U*  the 
•  officer  of  the  Treasury,  be  entitled  to  have  it  paid  by  the  s€»ttle- 
)f  an  account  and  the  issuing  of  a  warrant  in  his  favor,  according 
practice  in  other  Ciises  of  authorized  and  litjuidated  claims  against 
lited  St4ttes. 

.  309.  The  amounts,  except  sucli  as  are  provided  for  in  section 
hundred  and  six,  of  the  accounls  of  every  kind  of  disbursing 
,  which  shall  have  remained  unchanged,  or  which  shall  not  have 
ncreased  by  any  new  deposit  thereto,  nor  <iecreased  by  drafts 

thereon,  for  the  spa<;e  of  three  years,  shall  in  like  manner  be 
d  into  the  Treasury,  to  the  i>roper  appropriation  to  which  they 
:;  and  the  amounts  thereof  shall,  on  tlie  certifittate  of  the  Treas- 
lat  such  amount  has  been  depo.site<l  in  the  Treasury,  be  creditt»d 
t  proper  acc4)unting  officer  of  the  Department  of  the  Treasury  on 
oks  of  the  Department,  to  the  officer  in  whose  name  it  had  stood 
)  books  of  any  agency  of  the  Treasury,  if  it  appears  that  he  is 
d  to  such  credit. 

.  310.  The  Treasurer,  each  assistant  treasurer,  and  each  desig- 
depositary  of  the  United  States,  an<l  the  cashier  of  each  of  the 
al  banks  designated  as  such  depositaries,  shall,  at  the  close  of 
!B8  on  every  thirtieth  day  of  June,  re|>ort  to  the  JSecretary  of  the 
iry  the  condition  of  every  a<?count  stan<ling,  as  in  the  preceding 
1  specified,  on  the  bi)oks  of  their  res)K*ctive  offices,  stating  the 
Df  each  depositor,  with  his  official  designation,  the  total  amouLt 
ling  on  deposit  to  his  credit,  and  the  <lates,  respectively,  of  the 
edit  and  the  last  debit  ma<le  to  each  account.  And  each  disburs- 
Bcer  shall  make  a  like  return  of  all  checks  issued  hy  him,  and 

may  then  have  been  outstanding  and  unpaid  for  three  years  and 
stating  fully  in  such  report  the  name  of  the  payee,  for  what  pur- 
ach  check  was  given,  the  office  on  which  drawn,  the  number  of 
acher  received  therefor,  the  date,  number,  and  amount  for  which 
drawn,  and,  when  known,  the  residence  of  the  payee. 

fsage  has  deterinine<l  that  these  sections  do  not  authorize  pay- 

to  the  claimant.    They  have  nev4'r  been  construe<l  as  applicable 

pa^'ment  of  such  drafts  as  those  now  in  (piestion,  nor  to  the  orig- 
idebteduess  represented  by  thtMu.  (1  Lawrence,  Compt  Dec, 
[action  ix.) 

'he  language  and  scope  of  these  He(;tions  clearly  indicate  that 
Jrafts  and  checks  than  these  in  cpiestion  are  referred  to — ^^certifi- 
drafts  or  checks  issued  by  the  Treasurer  [of  the  United  States] 
any  disbarsing  officer  of  any  Department  of  the  Government." 

are  namerous.  (Rev.  Stat.,  306;  1  Lawrence,  Couipt.  Dec,  2d 
pp.,  592-640.)  These  sections  do  not  include  the  drafts  of  the 
9  who  make  payments  for  mail  transportation.  The  ^'collection 
"  delivered  to  the  claimant  were  issued  by  the  Postmaster-G^n- 
rantersigned  by  the  Auditor  of  the  Treasury  for  the  Post-Office 
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Department,  for  the  purpose  of  paying  for  postal  services.  This  mode 
is  authorized  as  an  incident  to  the  general  powers  given  to  the  Post* 
master- General  (The  Floyd  Acceptances,  7  Wall.,  dSO;  Rev.  Stat,  395, 
408,  3617,  3644),  and  by  specific  pro\i.sion  of  statutes.  {Rev.  Stat,  277, 
395,  3639,  3642,  3643,  3644,  3674,  3846,  4054  and  4051.)  No  part  of  the 
postal  revenues  proi)er  has  ever  been  C5arried  into  the  "appropriation 
account"  of  "outstanding  liabilities,''  mentioned  in  section  306  of  the 
Revised  Statutes. 

It  seems  to  be  supposed  that  "the  original  debt  [to  the  Railroad  Co.] 
•  •  •  was  merged  in  these  negotiable  obligations  [the  collection 
drafts]  and  a  totally  new  right  of  action  accrued  to  the  claimant,''  in  sup- 
port of  which  is  cited  McKnight's  case.  (13  Gt.  01.,  292;  8.  c.  98  U.a^ 
179;  liuffalo  Bayou  Railroad  case,  16  Ct.  CI.,  2;^;  Merrick  r.  Bowiy, 
4  Ohio  St.  R.,  60;  Bank  v.  Slemmons,  34  Ohio  St.  R.,  140.)  If  this  be  M, 
it  does  not  aid  the  claimant.  Congress  has  made  no  appropriation  to  pay 
this  alleged  "new  right  of  action,"  and  sections*  306  to  308,  inclusive, 
of  the  Revised  Statutes,  have  never  been  construed  as  furnishing  any 
relief  in  such  case.  If  a  new  account  could  be  stated  by  the  proper  Andh  \ 
tor,  and  balance  certified  thereon,  there  is  no  appropriation  available  te 
its  payment.  If  the  act  of  June  14,  1878  (20  Stat.,  130),  gives  a  remedy, 
that  reined}'  has  already  been  pursued,  but  it  was  met  by  a  failure  of ; 
Congress  to  appropriate  money  for  payment. 

But  it  is  not  perceived  that  there  has  been  any  merger.  An  originil 
claim  may  cease  to  exist  in  several  modes,  as  by  (1)  m^rger^  (2)«r(i»" 
gui4ihment^  (3)  novation  or  substitution,  (4)  accord  and  satisfaction  (Leavitt 
V.  Morrow,  6  Ohio  St.  R.,  71),  (5)  payment^  and  in  other  modes.*  There 
has  been  no  merger  in  any  technical  legal  sense.  A  claim  is  merged  when 
there  is  substituted  for  the  evidence  of  it  other  evidence  of  a  higher  natuti 
(Bank  of  Ooluiribus  v.  Patterson's  Adm'rs,  7  Cranch,  303;  Eldred  ff. 
Bank,  17  Wall.,  545) ;  it  is  extinguished  when  the  party  entitled  to  pay* 
ment  becomes  also  the  debtor  (Oompton  r.  Oxenden,  2  Ves.,  264^  Bouvier, 
Law  Diet.,  "  Merger,"  4) ;  it  is  novated  when  the  debtor  with  the  assent  of 
the  creditor  is  released  from  liability  by  creating  a  liability  therefor  to 
another  partj'  (1  Parsons,  Cont.,  6th  ed.,  217);  it  ceasejj  by  aiXord^xA 


•The  following  analyHis  iiuiy  be  shUUmI  of  tlio  various  modes  l)y  which  the  habil- 
ity  of  the  debtor  lui  any  i»artirMliir  form  of  debt  may  craae  to  exist: 

I.  By  ]>aynuMit. 

II.  By  (iischarjj;<^  other  than  by  i)aymeiit. 

I.  By  nperatiou  of  law. 

(1)  By  a  provision  of  a  Bankrupt  or  Insolvent  Act. 
(ii)  By  merger  in  ajnd;;mcut. 
l^X)  By  ^ift  or  bt-quest. 

(4)  By  ilebt'^ir's  ap]K>intuient  at  common  law,  to  be  the  executor  of  W 

creditor. 

(5)  By  any  other  matter  which  constitutes  a  discharge  by  the  local  !»•■ 
"2.  By  agreement  of  the  parties. 

(1)  By  accord  and  satisfaction. 

(2)  By  release. 

(.i)  By  covenant  not  to  sue. 

(4)  By  novation,  or  substitution. 

(5)  By  agreement  of  the  creditor  to  take  another  or  higher  lecori^ 

\u  U«u  oC  the  debt.     (See  2  Dan.,  Neg.  Inst.,  1221-1^93.) 
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5<um,  which  is  a  new  affroomont  l>otween  the  parties  in  HntiHfaotion 
mer  one,  or  the  execution  of  the  hitter  aprreement  (2  Id.,  681);  it 
t  by  (a)  the  delivery  of  money  or  other  pn)i>erty  accepttnl  in  satis. 
thereof,  or  (&)  when  the  debtor  executes  to  his  creditor  a  neijo- 
lecarity  with  a  mutual  agreement  or  intention  that  it  is  to  operate 
i/action  (Peter  r.  Beverly,  10  Pet.,  5^7;  Sheehy  r.  Mandeville, 
ch,  253,  263,  264;  2  Pars.,  Cont.,  6th  ed.,  625,  684;  Stewart  r. 
,  10  Ohio  St.  K.,  18S;  Riddle  r.  Cauley,  4  Western  Law  Monthly 
and,  Ohio],  124);  and  finally,  remedies  thereon  may  be  lost  by 
r,  when  the  cn^litor  has  made  some  representation  in  relation 
>  which  good  faith  will  not  [permit  him  to  deny,  or  has  done  some 
has  been  guilty  of  some  omission  of  dut^'  to  the  prejudice  of  some 
fho  has  changed  his  condition  by  reason  tliereof.  (Mor]>hy  r.  IMan- 
5 La.  Ann.,  133;  Hani  r.  Seeley,  47  Harb.,  428;  2  Pars.,  Cont.,  681  j 
i  Bayou  case,  16  Ct.  (M.,  230;  Bailey  r.  Tnited  States,  Supreme 
T.  8.,  October  term  1SH:3.)  In  the  Buffalo  Bayou  case  (16  Ct.  Ch, 
was  held  that  an  action  may  1m'  maintained  against  the  United 
upon  a  Treasury  draft  issued  in  payment  of  an  account  audited 
rtified  at  the  Treasury  Department,  notwithstanding  that  the  orig- 
use  of  action  is  barreil,  and  although  su(*h  draft  is  not  in  the  claim* 
ossession,  but  has  been  wrongfully  paid  to  another  party.  It  is 
this  case  that  such  drafts  "constitute  new  contracts  on  the  part 
Government,  into  which  the  prerioun  claims  upon  which  they  issued 
'ged,  and  are  valid  and  binding  uiH)n  the  United  States  in  the  hands 
\fide  holders^  by  indorsement  for  valuable  consideration,  as  com- 
1  bills  of  exchange  and  promissory  n(»tes  are  between  in<li viiluals." 
was  held,  that  great  wrong  and  ibjustice  wouhl  result  if  "  such  evi- 
of  indebtedness  couhl  be  ignored  at  the  option  of  tin*  party  who 
them,  and  public  creditors  !)e  }iecesHarily  remitte*!  to  their  pri- 
ause  of  action.^  In  strict  law  it  wouhl  seem  then?  is  no  technical 
as  stated.  It  is  clear  that  such  drafts  aiH?  proper  evidence  of  a 
f  action.  The  question  whether  tin?  original  criMlitor  may  elect 
on  such  evidence,  or  on  the  primary  cause  of  action,  is  not  now 
»1.     (2  Greenleaf,  Ev.,  104.)*     As  to  the  claim  now  under  consid- 

of  exohau^c  hikI  pnniiisNory  iiotfN  <It)  not  ditl'fr  in  <lipiitv  fnnii  otluT  parol 
:«.  LonI  Aliing(*rin  ItiH-kliaiii  r.  Diako  (l»  M.  &  W.  t»'J),  says,  "Thi*  law  makes 
jotiun  ill  eoiitrariH,  except  IxMwet'ii  roiitracts  wliicli  art',  mihI  (.'ontrat'ts  which 
nuder  H«'a1.  I  wvoWrrt  <mu'  of  thi*  iin»st  h-anu'd  Jinl^os  [I^onl  Klli'nl»oron«;h] 
T  Aat  n\wu  this  i>r  any  othtT  hfiirii,  bi'in;;  vory  an;fry  wh»*n  a  <listinrtion  was 
ed  to  b«-  takiMi  l)ftw»MMi  ]»arol  au«l  written  rontrartM,  and  Kiyin^,  'Thoy  are 
I,  iiiileMH  niidi^r  m^al.*'* 

lintakt*  of  dirttiui^iiiMliiii;;  hctwci'ii  writtou  and  oral  I'ontractH  has  canned 
ifii.<*ioii.  (1  I'arsonrt,  Cont.,  t»th  (*d.,  n^  and  antlmritit^s  citfMl.) 
MSOiy  notes  and  hillH  «>f  f\<dian^<',  it  is  trno,  po-tsfss  char.irtcriHtii'H  wliirli 
ish  them  from  other  t^vidi'nci'H  of  imlfhtodne^s.  They  ar**  not  only  trann- 
Mare  now  all  other  choHes  in  action,  hut  they  carry  in  the  transfer  a  rUar  title^ 
»9iira,  and,  like  an  ingtrnuieni  nnder  seal,  import  a  consideration.  (1  Dan. 
t.,  I.)  But  thoy  do  not  alter  the  natun-  of  the  niniple  c(»ntract  dubt.  (Soo  Uank 
1  Stotes,  6  How.,  M,) 
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eration,  it  may  be  said,  that  the  evidence  shows  that  the  eolle 
drafts  already  mentioned  have  been  canceled,  and  the  claimant  is 
suing  his  remedy  on  his  primary  cause  of  action.  And  as  to  thii 
sole  remedy  is  that  which  is  open  to  him  by  the  act  of  June  14, 
(20  Stat.,  WO). 

Fourth.  No  executive  officer  has  any  further  duty  to  perform  ii 
ereuce  to  the  claim  now  in  question.  It  has  been  allowed  by  the  pi 
Auditor,  it  has  been  by  him  transmitted  to  the  Secretary  of  the  T 
ury  under  the  act  of  June  14,  1878  (20  Stat.,  130,  sec.  4),  and  the  1 
officer,  as  said  act  authorized,  reported  the  amount  due  the  claima 
the  Speaker  of  the  House  of  Representatives,  who  laid  the  same  b 
Congress,  and  that  body  failed  to  make  an  appropriation  for  its 
ment.  (Uouse  Ex.  Doc.  No.  26,  1st.  Sess.  47  Cong.,  pi  77;  act  Ai 
5, 1882 — 22  Stat.,  275  and  281;  compare  with  said  Doc.  pages  2 
77.)  In  performing  the  duties  and  exercising  the  powers  ment: 
the  Auditor  and  Secretary  respectively  constituted  a  special  tril 
each  with  authority  prescribed  and  limited  by  statute.  Chief  Ji 
Marshall  has  said  it  is  ^^a  sound  principle,  that  when  a  special  tri 
is  created,  with  limited  power,  and  a  particular  jurisdiction,  * 
whenever  the  power  given  is  once  executed,  the  jurisdiction  is  exha 
and  at  an  end — that  the  person  thus  invested  with  power  is,  i 
language  of  the  la^Wj  functus  officio.^  (Ex-parte  Randolph,  2  Brock 
lieeside's  Appeal,  anf€,lG8;  Bank  r.  Moss,  C  How.,  38;  Jackson  v.  Ac 
10  Pet.,  480 ;  Schell's  case,  poH^  573  /  State  ex  rel.  Commissioners  of 
ilton  Co.,  26  Ohio  St.,  369;  Meade  v.  United  States,  9  Wall.,  691;  g 
Ct.  CL,  161.)  No  statute  has  given  any  executive  officer  any  further  i 
over,  or  charged  any  such  officer  with  any  additional  duty  as  to,  this  ( 
On  the  4th  of  June,  1857,  Attorney-General  Black  said:  "There  mi 
an  end  at  some  time  or  another  even  of  a  claim  against  the  Gc 
ment.  Interest  reipublicce^  ut  sit  finis  lilium,  is  a  maxim  as  appli 
to  i)ublic  creditors,  urging  their  claims  upon  an  executive  Departi 
as  to  any  other  class  of  litigants."  (9  Op.,  Att.-Gen.,  34.)  Congr 
clothed  with  abundant  authority  to  provide  for  the  payment  of  all 
claims  against  the  United  States,  without  limitation  as  to  time 
with  a  power  to  act  which  can  never  be  exhausted.  There  is  d 
thorized  mode  of  relief  for  the  claimant  except  by  an  appeal  to  tha 
lightened  body,  whose  sense  of  justice  is  not  to  be  doubted. 

The  Secretary  of  the  Treasury  will  be  advised  accordingly. 

Treasury  Department, 

First  Comptroller's  Office^  December  2,  1883. 
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DTHE  MATTER  OF  CHARGIXG  IM'EKKST  ()S  A  FINAL  JIIIX^MENT.  FOU 
THE  PAYMENT  OF  WHICH  THE  KMTKl)  STATES  IS  LIABLE.  AND  OF 
OPENING  SUCH  JITDUMENT  BY  (  ONSENT  AFTEK*  I'HE  TERM  AT  WHICH 
IT  WAS  RENDERED  HAS  ENDE1».— SCHKLL'S  CASE. 


October  7,  ld82f  C  recover  red  ,ju<l^in<'iit  tor  :$  1,731.  >^0  in  tlif  trirciiit  court  of  tho  I'njted 

StatM  agaiDdt  S.,  a  colliH'tnr  nf  ciiMtoiiis.  t'nr  rxccssivt'  i'vvH  fXurtiMl  at  a  cuMtoiii> 

house  ou  entries.     March  I'J,  l.><t,  the  Stipn  nn'  C«»iiit,  f»ii  error  uAinucd  Hiiid  jii<lg- 

nent,  "with  interest  until  paid/^  awd  iVwrvird  a  nminlaht  to  the  ruurt  hi-luw  (u  enter 

Judgment  aectinlinijly.     April  10,  nt  thf  sann*  ti*nn,  thf  Soliritor-dnirral  moved, 

OD  behalf  of  8.,  to  correct  the  jnd.irinent   and  mandate,  no  that  they  nhmild  not 

oury  interest  up  to  the  time  u  new  jnd>;inent  slionld  be  rendered  hy  the  court 

below.    May  7,  the  motion   wuh  <iverrnh'd.     Fiiml  judgment   w»h  Hnl>HiM|neut1y 

tttered  in  the  court  behiw  in  aeconlaueo  with  the  mandate.     Prior  t4»  the  wrigiual 

dwision  on  the  writ  of  ern>r,  R.  recov<'red  a  vrrdict  against  S..  on  a  Himilar  eause 

of  aetion,  and  it  wa.s  a}rr<**^d  that  Judgment  thereon  nhonhl  await  the  deeiHion  on 

tiio  writ  of  error  and  abide  itN  event.     After  the  ori;rin.i1  deriNion  on  error,  j udf^- 

WDt  wan  entered  on  the  veniict,  April  23,  lH-:i.  witli  interest  to  that  time.     Novem* 

bwS^  lrt83,  R.  made  application  to  the  Sect e fury  of  the  Tn'a.snry  to  allow  interest 

csthe  latter  Judgment  ''until  paid,'*  or  ti>  authorize  the  )M-o)»er  district  attorney 

fowumt  that  the  Jnd^rnieivt  l»e  opened,  and  a  new  jud;;ment  entered  including 

bterast  to  date.    The  Secretary  n»ferred  the  applirati<Mi  t«>  the  First  Coniptndler, 

vboA«M:     I.  Section  9^J  of  the  Revised  Statnten  ri'ipiires  the  rr.ited  States,  on 

proper  showing;,  to  pay  the  principal  /turn  of  Nai<l  tiual  .jndfrnients.     *J.  The  law 

prerames  that  the  Government  is  always  ready  ami  willini^  to  pay  its  onlinary 

debts,  and  so  does  nut  generally  hold  it  liable  for  intercut  tliere<m.    It.  Rut  when 

the  United  States  a-isumes  a  liability  t'nr  tin'  ai't- of  an  olYirer,  and  a  claimant  has 

been  obliged  to  brin;;  suit  aKainst  sueb  oOIcer,  Murh  claimant  is  entitled  to  interest 

Utilbe  recovers  final  ju^Kment.     And  if  a  writ  of  error  be  taken,  by  authority  of 

tbe  United  States,  from  a  circuit  court  in  which  a  judgment  has  been  rendered,  to 

tbeSnpreme  Court,  and  such  .jnd>:uient  be  aflirnied,  "with  interest  until  paid,'' the 

flhimant  is  entitled  to  be  pai<I  the  amount  of  a  final  Jnd^^ment  riMideriHl  on  the 

Budate  in  the  court   below,  induilin^  interest   to  the  ilate  of  the  entry  of  the 

htter  Judgment,  but  not  afterwards.     Hence,  in  the  raw  of  the  judgment  i>f  C.  he 

li entitled  to  Interest  until  the  date  of  the  tinal  Judgment  entered  in  pursuance  of 

tbe  mandate.    4.  The  Government  is  not  liable  to  pay  inten^st  on  such  final  Judg- 

■ent.    5.  The  United  States  is  not  liabl<>  to  pay  interest  on  the  judgnu>nt  in  favor 

of  R.  for  several  reasons:  (I)  It  was  entered  in  conformity  to  the  decision  of  the 

Supreme  Court,  as  required  by  the  agrrrmtut  to  nhide  the  errnt  of  such  decision. 

(*)Tho  Judgment  was  a  re*  mljiuUrafa  of  the  rijrhts  of  R.,  both  on  his  original 

cuae  of  action,  and  OHatt'ecred  by  the  agreement  mentioned.    {W)  The  I'nited  States 

bMbeeu  reaily  at  all  times  to  p:iy  the  judgmi-nt.  (  I )  The  jmlgnient  is  a  new  ron tract j 

10 the  highest  form  known  to  the  law,  ihe  validity  of  which  cannot  be  called  in 

I^Jestion  collaterally  and  by  parol  evi«lenrr.  (Ti)  NeitluT  the  Sern'tary  of  the  Treas- 

^  nor  any  other  otflcer  is  nnthori/ed  to  nuisent  tt»  the  opening  of  the  judgment. 

(S)  Rights  of  the   United  States.  Iei;;ill\  lixed  by  the  jn<lg!nent  of  a  court,  <'annot 

^  eurrenderiMi  or  waived  without  expn'ss  authority  of  law.  (7)  The  power  of  a 

coQrt,  when  exercised  by  the  nMidition  of  a  tinal  judgtnent,  is  exhausted,  and  the 

^nn  is,  as  to  the  subject-matter  adjudgfil, /««/•/// s  ojffirio.  ('^)  When  the  law  docs 

Botgive  a  court  Jurisiliction  of  a  particular  eause  of  action,  it  cannot  be  given  by 

*Moif  of  parties.  (l>)  Stvtiou  'M)\2^  of  the  Revised   Statutes  nnkes  a  permanent 

■pecifio  appropriation  for  the  payment  of  judgments  against  collectors  of  customs 

^  the  exaction  of  excessive  duties. 
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the  State  of  New  York/'  (Schell  r.  Cochran,  107  U.  S. 
V.  S(5hell,  1(L,  017.)  On  the  4th  of  April,  188,%  the  inai 
the  eoiirt  below,  and  it  nia^'  be  inferred  that  judgme 
accordingly  entered  therein,  but  the  date  is  not  shown 
at  the  Hanie  term  of  tlie  Supreme  Court  in  which  the  jn 
ance  was  entered  in  Schell  v.  Cochran,  the  So1icitor-G^ 
ing  the  United  Suites,  moved,  on  behalf  of  Scliell,  to  < 
nient  and  the  mandate,  by  sti*iking  out  the  direction  ; 
that  the  jud^^ment  of  October  7,  1882,  should  not  oarr^ 
time  a  new  judgment  should  be  rendered  by  the  court  beta 
the  mnndat^.  May  7,  1883,  the  motion  was  overruled. 
Before  this  ca^se  was  taken  to  the  Supreme  Court,  t^ 
u^'ainst  Schell  in  siu)ilar  tictions  had  been  obtained  in 
The  respective  i)laintili's  and  the  district  attorney  t 
that  these  cases  should  "stand  over  without  judgmen 
until  the  case  of  [Schell  v.  Cochran]  •  •  •  shouh 
the  Supreme  Court,  and  [that  they]  were  to  abide  th< 
case."^  After  the  original  decision  of  March  19,  1883, 
Court,  judgments  were  entered  in  the  two  cases  in 
April  23,  1883,  Uecknagel  v.  Schell  for  $1,452.79,  an4 
Button  V.  Schell  for  $1,571».97.  November  22,  1883,  A 
attorney  for  these  judgment  creditors,  addressed  a  le 
tary  of  the  Tre;isury,  stating  in  substance  the  foregoii] 
ing  that,  "according  to  the  mandate  in  Cochran  r.  Scbt! 
draws  intcrent  until  paid,^^  and  asking  that  interest  l 
judgnuMits,  as,  by  reason  of  the  long  delay  in  paymei 
tant  it4'm.     And  he  adds: 

"  Should  not  the  cases    *     •     •     stand  or  be  placed 
ing  I  with  Schell  r.  CiK'hranlf     They  were  to  abide  th< 
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as  to  whetber  intcre8t  can  be  allowed  by  this  Departmiit  one 
^ents." 


%  BY  William  Lawrence,  Fimi  Comptroller. 

tatnt«  pn>vide8,  that  under  certain  ciir.uin8tanc4'R  the  amount 
•d  against  a  collector  of  cuntoms  for  ex(!eHHi  ve  fees  exacted  by  him 
ipou  tlnal  judgment,  be  provided  for  and  paid  out  of  the  pn»|K^rap- 
ion  from  the  Ti-easury.''  (He v.  Stat.,  9S<»;  a<;t  March  .S,  1875, 18 
H,8ec-8;  act  March  3, 1875,  LS  Stat.,  469;  lie  v.  Stat.,  2084, 3012}, 
92;  15  Op.  Att.-Gen.,  121,  V2i\.)  The  law  presumes,  **that  the 
nent  in  always  ready  and  willin*;  to  i>ay  its  ordinary  debts,^  and 
Q  most  cases,  it  is  not  chaypreable  with  interest.  But  where  the 
nent  has  assumed  liability  for  the  iict  of  a  collector  in  exacting 
'e fees, and  the  citizen,  who  1ms  paid  them,  "has  been  obliged  to 
lit  against  the  collector,  he  is  entitle^l  to  recover  interest  from  the 
the  illegal  exaction  until  final  juilgmeut."  (Erskine  r.  Van  Ars- 
Wall.,  6.)  The  Government  is  not  liable  in  such  cases,  for  inter- 
ever,  after  final  judgment,  l)ee4iuse  it  is  ])resnmed  to  be  ready 
ling  to  pay  such  judgment.  (White  r.  Arthur,  20  Blatchf.,  237; 
'.  Cochran,  107  U.  S.,  620.)  In  United  States  t?.  Sherman  (98  U. 
,  it  was  decided,  that  there  must  l)e  a  certificate  of  probable 
mder  section  989  of  the  Ki*vised  Statutes,  before  the  liability  of 
emment  to  pay  a  judgment  against  a  revenue  officer  can  attach, 
t,  where  a  "certificate  of  probable  cause"  is  nmde  after  the  judg- 
rendered,  the  Government  is  not  liable  for  the  interest  which 
on  the  judgment  before  the  making  of  the  certificate.  But  when 
-emment  takes  a  writ  of  error  to  review  a  ju<lgment  recovered 
:nit  court  against  a  collector,  for  (excessive  fees  exacted  b^'  him 
es,  the  Supreme  Court,  when  affirming  such  judgment,  will  allow 
thereon  under  its  twenty-third  rule.  In  such  case,  the  "final 
nt",  the  amount  hereof  is  payable  under  titection  989  of  the  Re. 
•tatute^,  is  that  rendeivd  by  the  circuit  court  pursuant  to  the 
e  of  the  Supreme  Court,  and  interest  may  be  added  to  the  date 
ntry  of  such  judgment.  (Stihell  r.  Cochran,  107  LT.  S.,  (i25;  Rule 
reuie  Court  U.  S.;  Kev.  Stat.,  9(>(),  1000,  1001,  1010.)  It  is  cer- 
\t  the  attorney  for  the  claimants  in  this  case  is  mistaken  if  he 
58  that  the  legal  effect  of  the  mandate  of  the  Supreme  Court  in 
ti  17.  Schell  is,  that  the  '\judgment  dratrs  interest  until  paid^  The 
meut  cannot  be  required  to  pay  any  interest  on  the  **  final  judg- 
in  that  case.  The  rule  is  well  sctth»d,  that  the  United  States 
>t  pay  interest  on  any  rlaim  which  is  due,  l>ecause  it  is  suppose<l 
Iways  ready  to  i>ay.  (Cases  ante;  Gordon  r.  Tnitwl  States,  7 
188,  192;  United  Stat<\s  r.  McKee,  91  U.S.,  450;  Todd  v.  United 
Dev.,  95;  Stephanies  case,  1  Lawrence,  C<mipt.  Dec,  2d  ed.,  35; 
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'Richej'^^  case,  M,  86;  Campbell's  case,  2  Id.j  2d  ed.,  242;  Elgee'scase, 
Id.,  459. 

The  i>riiicii>les  above  stated  seem  to  be  conclusive  ag&iust  the  requesto 
made  by  the  attorney  of  the  claimants. 

1.  Tlie  first  request  is  that  Wm  judgments  of  the  claimants  a^aimtAt 
United  Stutes  shall  bear  interest  until  paid.    This  is  asked  upon  the    ; 
gn>unds  that,  (1)  ^^  according  to  the  mandate  of  the  Supreme  Court  in 
Schell  V,  Cocliran,  f^af  judgment  draws  interest  until  paid,"  and  (2)  that 
these  cases  "  were  to  abide  the  decision  in  that  case." 

The  sufficient  answer  to  this  request  is,  that  the  Government,  in  ao- 
cordance  with  the  legal  effect  of  the  judgment  and  mandate  in  Schell  t. 
Cochran,  will  pay  the  amount  of  the  <' final  judgment"  entered  in  tin 
circuit  court  in  pursuance  of  the  mai\date,  but  no  interest  thereon— ioi 
it  will  pay  the  amount  of  each  of  the  other  final  judgments  with  ni 
interest  thereon — thus  placing  all  on  the  same  footing.  In  Schell  •• 
Cochran,  the  Supreme  Court  affirmed  the  judgment  of  the  circuit  cooit) 
rendered  March  10,  1883,  and  the  mandate  issued  thereon  April  4.  It 
is  not  shown  wh^n  judgment  was  entered  in  the  circuit  court  in  pom* 
ance  of  this  mandate,  nor  is  it  material.  The  motion  was  made  Apd 
16,  to  reform  the  judgment  and  mandate,  and  was  overruled  May  7,  and 
it  is  probable  that  the  final  judgment  in  the  circuit  court  was  not 
entered  until  after  this  latter  date.  The  claimants  in  this  case  did  noli 
await  the  decision  of  the  motion  of  April  16,  but  had  their  judgmffiill 
entered,  one  April  23,  and  the  other  April  30.  The  decision  on  the 
motion  of  May  7,  did  not  change  the  former  judgment  of  the  Supreme 
Court.  The  claimant  in  Schell  v.  Cochran  secured  interest  up  to  tin 
date  of  the  last  judgment  in  the  circuit  court,  entere<i,  probably,  altar 
May  7,  1883.  lint  it  does  not  seem  to  be  a  proper  construction  of  the 
agreeuient  mentioned,  to  hold  that  the  claimants  in  this  ca«e  shall  have 
interest  evon  up  to  that  date.  The  "event"  which  the  agreemeit 
required  the  United  States  *'to  abide,"  was  the  judgment  of  March  U^ 
1883,  which  gave  interest  until  "final  judgments"  The  claimants  M 
treated  it,  and  had  their  respective  "^wai  judgments"  docketed  inpiu^ 
Buance  of  the  agreement,  before  any  motion  wa«  made.  The  claimanH 
were  then  entitled  to  payment  of  their  judgments,  on  presenting  thea 
to  the  Treasiir}'  Department  with  i)roper  evidence.  (Rev.  Stat.,  9SI, 
2084,  30124,  3013,  5202;  act  March  3,  1875,  18  Stat.,. 401,  sec.  8;  act 
March  3,  1875,  18  Stat.,  400;  15  Op.  Att.-Gen.,  121,  126.)  It  does  not 
ai)X)ear  that  the  Government  asked  any  delay  in  the  payment  of  theae 
judgments,  to  abide  th<i  event  of  the  motion.  The  claimants  chase  to  give 
practical  construction  to  the  only  agreement  there  was  to  abide  the 
event,  by  entering  their  final  judgments.  Their  resi)ective  rights  were 
merged  in  the  judgment  which  each  recovered,  **And  it  is  conclusireii 
to  all  prior  matters  relating  to  it."  (Wells,  Res  A<yudicata  and  Staie  j 
Decisis,  442,  443;  Moore  r.  Barclay,  23  Ala.,  750;  Herman,  Estoppel) 
176;  Bank  v.  Hoi)kins,  2  Dana,  305.) 
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A  final  jadgmcDt  settles  all  previously  existing  rights  which  passed 
rem  judicatam.  It  is  not  alleged  that  there  was  any  agreement 
ftde  after  the  rendition  of  the  judgments,  either  for  delay  in  their 
lyment  or  otherwise  affecting  them.  Such  judgment  is  in  legal  effect 
new  contract.  Thus  in  Prouty  r.  Lake  Shore  &  Michigan  Southern 
B.Co.  (26  Hun.,  546, 548),  it  is  said,  '*  a  judgment  is  the  highest  form 
contract,  •  •  •  and  as  such  is  beyond  legislative  control  or 
^erference."  (Burch  v.  Newberry,  10  N.  Y.,  .'iTo,  392;  see  Louisiana  v. 
lyor  of  New  Orleans,  Supreme  Court  U.  S.,  Oct.  Term,  1883.)  In 
jlor  t.  Root  (4  Keyes,  335, 344),  it  is  said,  '^  a  judgment  is  a  contract 
the  highest  nature  known  to  the  law.'*  This  contract,  which  is  so 
^  that  it  creates  a  vested  right  in  the  cnnlitor,  which  cannot  be 
rested  by  the  power  of  Congress — this  contract  which,  in  the  highest 
m,  declares  that  the  liability  of  the  debtor  shall  not  be  increased  by 
Y  legislative  body,  in  legal  effect  stands  like  the  ])illars  of  Hercules, 
pressed  with  the  inscription  ne  plus  ultra^  and  denies  the  authority 
any  officer  to  add  to  or  take  therefrom. 

In  brief,  the  claimant  is  not  entitled  to  interest,  l>ecause,  (1)  the 
Igment  was  in  fact  entered  in  conformity  with  the  decision  of  the 
ipreme  Court  and  with  the  agreement:  (12)  it  is  a  res  adjudicata  of 
B  rigbt»  of  the  claimant  arising  on  his  original  cause  of  action  and 
der  the  agreement,  and  (3)  the  Tnited  States  has  always  been,  and 
ready  to  pay  it.  If  the  rlaimant  can  dt^lny  the  ]>resentation  of  his 
Igment  for  payment,  and  in  the  mean  time  secure  payment  of  six  per 
t,  interest  then*on,  it  will  1h*  a  wrong  up4>n  the  Government,  which, 
ring  all  this  time, couhl  have  borrowed  money  at  3  percent,  interest; 
the  judgment  is  a  new  rontraet  which  cannot  be  invalidated  or 
peached  collaterally  and  by  parol  evidence. 

L  The  second  request  is,  that  tlie  United  States  attorney  bo  author- 
d  to  consent  to  the  opening  of  the  ja<lgment8  of  the  claimants  to  the 
1  that  the  interest  which  has  arcrued  since  tlie  judgments  were 
sketed  may  be  added  to  tlie  amount  and  new  judgments  entered 
lading  this  interest. 

rhe  judgments  were  entered  by  a  court  of  competent  jurisdiction, 
li  the  knowletlge  and  consent  of  the  attorney  representing  the 
intifb,  without  any  pretensi*  of  fraud  or  even  fault  of  any  person, 
1  in  exact  acconlance  with  tlie  legal  effect  of  the  decision  of  the 
preme  Court.  The  term  of  tlie  court  at  which  the  judgments  were 
idered  has  passeil.  The  n*qiu'st  whicli  is  made  should  be  denied  for 
'eral  reasons : 

^  If  granted,  it  would  require  the  irnited  States  to  pay  interest 
which  the  claimants  are  not  entitled.  This  has  been  sufficiently 
>wn. 

L  No  officer  is  authorized  to  surnMider  ov  iraire  the  right  of  the 
lited  States  as  fixed  by  the  judgments. 

rhe  United  States,  as  a  political  corp«)ration,  can  act  only  by  its 
37D83 


Of  coarse^  when  power  is  given  by  law,  "everything  nece 
making  of  it  effectual  is  given  by  implication."  (Potter 
Statutes,  123;  2  Inst.,  306;  12  Eep.,  130;  Broom,  Leg.  Mf 
486.)  Thus,  in  some  cases  an  attorney,  as  incidental  to  l 
may,  during  the  term  of  a  court  at  which  judgment  is  entei 
to  open  the  judgment,  on  notice  to  his  client.  (Wharton,  A 
Olussman  v,  Merkel,  3  Bosw.,  402;  Bead  v.  French,  28  N.  Y., 
V.  Lloyd,  6  Abb.  Pr.,  N.  8.,  281 ;  36  How.  Pr.,  378.)  But, 
attorney  has  no  authority  to  consent  to  open  a  judgment,  a 
the  entry  of  a  new  judgment  which  shall  charge  the  United 
a  liability  that  no  laxo  imposes  on  it.  Thus  in  Andreae  v. '. 
Blatchf.,  407,  419),  when  it  was  insisted,  that  an  officer  of  i 
ment  had  waived  its  right  to  avail  itself  of  the  statute  of  lii 
a  bar  to  an  action  against  a  revenue  officer,  in  a  matter 
liability  against  the  United  States,  the  court  said,  ^Hhat 
Government  officers,  nor  any  authority  of  the  Government 
a  liability,  either  at  law,  or  in  equity,  which  he  [the  revenue 
not  incur;  and  we  deny  that  either  a  subordinate  in  the 
custom-house,  or  even  the  Secretary  of  the  Treasury  hii 
deprive  the  defendant  of  his  right  to  defend  by  ^ny  defenf 
legal  for  his  protection.''  And  it  is  said  th<tt  the  ^'Govemi 
be  prejudiced '*  by  any  such  attempted  wiaver.    (See  s.  c,  no 

Ke(lfield,  98  U.  S.,  225;  Supervisors  v.  Briggs,  2  Den., 
Hill,  135 ;  Seat's  case,  2  Lawrence,  Gompt.  Dec,  2d  ed.,  Ill, 
01.,  458 ;  Dunnegan's  case,  2  Lawrence,  Compt.  Dec.,  2d  ed. 
Ot.  CL,  247;  Davis's  case,  17  Jd.,  294.)  The  Court  of  Claii 
that  a  judgment  in  a  case  between  the  United  States  and  a; 
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mrte  Randolph,  2  Brock.,  447;  ReeHitlo's  Appeal,  ante,  167;  Georgia 

fm,antej  354;  Bank  r.  MosH,f>  How.,  38,  citing;  numerous  authoritien.) 

Hie  request  of  the  attorney  for  the  chiiniant  should  be  denied. 

3.  In  view  of  the  authorities  presenter!,  it  seems  unnecessary  to 

iqnire,  whether  a  judgment  can  Ihj  oi>encd  hy  consent^  after  the  term 

as  passed,  during  which  it  had  been  rendered,  and  a  motion  made  to 

Bopen  it  had  been  continued  to  another  term  for  decision.    If  it  could 

otbe,  an  additional  reason  exists  for  denying  the  request  maile.    It 

as  been  suggested  obiter  by  a  Iearne<l  Judge,  "That  two  men,  plaintiff 

Dd  defendant  in  a  suit,  might,  by  agreement,  at  a  term  subsefjuent  to 

hat  at  which  a  judgment  was  rendere<I,  have  the  judgment  set  aside  or 

lianged,  may  be  conceded.''     (Seat's  case,  IS  Ct.  CI.,  468.)    It  is  not 

ipposed  that  it  was  intended  by  this  to  decide  this  question.     In  Jack- 

im  V.  Ashton  (10  Pet.,  480),  it  appeared,  that  at  January  term,  1834 

lid.,  148),  the  judgment  of  the  circuit  court  was  "reversed  for  want 

r  jurisdiction  in  that  court,  by  reason  of  the  omission  to  allege  that 

lia  parties  were  citizens  of  different  States,^  and  the  ap|)eal  to  the 

lopreme  Conrt  was  dismissed.    At  Jaiuiary  term,  1836,  application  was 

uide  to  the  Supreme  Court  to  reinstate  the  cause,  and  amend  the 

Beord  by  stating  the  citizenship  of  the  defendant.    And  the  parties 

onsented  that,  "  if  the  court  could  take  jurisdiction  of  the  case,''  it 

bonld  do  so.    The  court  said : 

''The  record  cannot  be  amended  or  the  cause  reinstated  in  this  court. 
t  would,  in  effect,  be  a  reversal  of  the  former  decree  of  this  court.  We 
ave  no  power  over  the  decrees  rendered  by  this  court  after  the  term 
ts  passed,  and  the  cause  has  bc^en  dismissed,  ov  otherwise  finally  dis- 
ooed  of  here.  •  •  •  A  <lecree  may  be  •  •  •  rendered  [in  the 
ircait  court]  by  consent  of  the  parties,  in  order  to  i)ring  the  cause  with- 
nt  any  delay  to  this  court." 

The  inference  is,  that  as  there  was  no  final  subsisting  decree  in  the 
[rcait  court,  the  x>arties  might,  as  in  an  original  cast*,  appear  in  that 
snrt  and  consent  to  a  decree,  just  as  they  might  in  any  original  case, 
otthat  the  Supreme  Court  could  take  no  jurisdiction  even  by  consent, 
t  a  matter  which  had  therein  already  passiMl  in  rttn  judicatam.  The 
bjection  to  reoi^en  the  decree  was  not  based  on  an}'  want  of  original 
irisdiction  in  the  Supreme  Court.  The  hgal  principles  upon  which  this 
bjection  seems  to  rest,  are  twofold,  (1)  that  the  power  of  a  court  when 
Dce  finally  exercised,  is,  in  the  absence  of  fraud,  exhausted,  and  the 
nirt  is  functus  officio  (Hank  r.  Moss,  i\  How.,  ',]S;  .Jackson  r.  Ashton, 
)  Pet,  480;  Noonan  r.  Bradley,  12  Wall.,  129;  Dred  Scott  case,  1!) 
[ow.,  303;  Catlin  r.  Itobinson,  2  Watts,  371).  380;  Ex  parte  Sibbald  r. 
nited  States,  12  Pet.,  492;  3  Hac.  Alir.,  Krror,  I,  «;  Co.  Lit.,  260a; 
ickard  r.  Matthesou,  and  Wallace  r.  Thomas,  7  Ves.,  293;  Newhouse 
Hitford,  12  W.,  456;  1  Story.  Tr.,  310;  1  Hoff.,  Chancery  Pr.,  559; 
Smithy  Chancery  Pr.,  14  ei  seq, ;  Currio  and  Whitney  r.  Henry,  and 
Dmond  r.  Carpenter,  3  Johns.,  140;  Killpatrick  r.  Rose,  9  Jd.,  78; 
elly  r.  Eeizir,  3  A.  K.  Marsh.,  26S;  Davis's  case,  17  Ct.  CI,  292);  and 
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(2)  that  a  cause  of  action  which  has  passed  in  remjudicatam  is  not  open 
to  future  litigation — that  rights  are  thereby  fixed  which  no  action  of 
the  court  or  law  can  divert.  In  view  of  these  principles  it  seems,  th«t 
the  law  denies  all  power  to  a  court  to  readjudge  that  which  has  already 
been  adjudged;  that  the  consent  of  parties  cannot  take  the  place  of 
law,  and  violate  the  law  by  attempting  to  give  authority,  which  the 
law  does  not  give  or  permit  to  be  exercised,  when  the  power,  which 
the  law  gave,  has  already  been  exercised  and  gone — i)ower  which  the 
law  does  not  only  not  give,  but  declares  forever  exhausted.  (Jadt- 
son  r.  Ashton,  8  Pet.,  148;  Kelsey  v.  Forsyth,  21  How.,  85;  Ex  pwrU 
Lange,  18  Wall.,  1G6,  167;  Memphis  r.  Brown,  94  CT.  S.,  716;  Sosselh 
Motion,  15  Gt.  01.,  171.)  Thus  it  is  said,  ^' where  the  judicial  tribaml 
has  not  general  jurisdiction  of  the  subject-matter  under  any  circoa* 
stances  *  *  *  no  consent  can  confer  jurisdiction."  (Herman,  Es- 
toppel, 148;  Sheldon  v.  Wright,  5  N.  Y.,  497;  Oases  ant^.)  And  ithift 
been  expressly  and  repeatedly  decided  that  a  ''court  has  no  power  \$ 
review  its  decisions"  after  the  term  has  passed  at  which  such  judgmeri 
was  entered.  (Noonan  v.  Bradley,  12  Wall.,  129;  Washington  Bri 
Co.  V.  Stewart,  3  How.,  425;  Orabtree  v,  Neff,  1  Bond,  554.) 
cases  show  that  nothing  less  than  a  statute  operating  prospectively 
give  such  power  of  review.  A  judgment  operates  as  more  than 
estoppel — the  original  cause  of  action  is  merged  therein,  so  that  it  is 
longer  open  to  litigation.  (Herman,  Estoppel,  176.)  It  is  an 
guishnient  of  the  original  cause  of  action,  which  "no  intention  of 
parties  can  prevent."  {Id.;  Suydam  r.  Barber,  18  X.  T.,  468;  Bonesteel 
r.  Todd,  9  Mich.,  371.) 

In  any  view  of  this  case  the  requests  made  should  be  denietl. 

The  Secretary  of  the  Treasury  will  be  advised  accordingly. 

Treasury  Department, 

First  ComptroUer^s  Office,  December  24,  1883. 


IN  THE  MATTER  OF  THE  RIGHT  OF  REGISTERS  AND  RECEIVERS* 
DISTRICT  LAND-OFFICES  TO  FEES  FOR  THE  SELECTION  OF  SWAlff 
LANDS  FOR  ANY  STATE.— SWAMP-LAND-FEE  CASE. 


1.  Under  the  act  of  Septcuiber  28,  1850  (9  Stat.,  519),  the  selection  of  swamp  Uai% 

to  which  auy  Stiitc  may  lie  entitled,  is  to  be  made,  not  by  the  State,  bat  ui' 
the  authority  of  the  Department  of  the  Interior. 

2.  Under  section  2238  of  the  Revised  Statutes  neither  registers  nor  rcc^ivew  of  diita* 

laud'offices  are  entitled  to  any  fee  for  an  original  selection  of  a  tract  of  swaflf 
land  for  any  State;  but  they  are  each  entitled  to  ''a  fee  of  one  dollar  for  Mck 
indemnity-location  of  IGO  acres  by  any  Stat«.*  ; 

The  following  opinion  of  the  honorable  Secretary  of  the  Interior  i»- 
published  for  Information,  and  its  conclnsions  in  relation  to  the  rigjtt 

•  Tho  abo\ft  ByWabus  was  prepared  by  the  First  Comptroller. 
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f  registers  and  receivers  of  district  laiid-oflices  to  ft»cs  in  cases  of  orij;- 
lal  swamp-laud-selections  fur  States  are  concnrred  in.  The  question 
'jurisdiction,  referred  to  in  tlie  Nebraska  Five-per-cent.  csise  {ante^ 
17),  is  now  immaterial. 

Depaktmknt  ok  the  Intkkkir, 

(U'l  ICE   iW   THE   SKI'KETARY, 

}yaHhimjton,  IK  C\,  Derember  L\S,  1883. 

le  Commissioner  op  the  General  Land  Office: 

Sir:  I  have  considered  tlie  a]»]»eal  l»y  tlie  Secretary  of  State  of  the 
ate  of  Wisconsin  from  your  <lecision  of  Felnnary  S,  18S3,  which  holds 
iit  registers  and  receivers  are  each  entitled  to  a  fee  of  one  dollar  for 
ch  selection  of  100  acres  of  swamp  land  by  the  State,  to  be  ])aid  when 
B  lists  of  selections  have  been  examined  by  tliein  for  a]>proval,  and 
Bt  said  lists  must  not  be  a])proved  and  posted  until  sai<l  fees  arc  paid. 
Ihis  decision  is  based  on  secti<»n  2ti.'^S  of  the  Revised  Statutes,  which 
ads  as  follows: 

^Registers  and  receivers,  in  addition  to  their  salaries,  siiall  be  allowed 
€h  the  following  fees  and  commissions,  namely:" 
"Seventh.  In  the  location  of  lands  by  States  and  corjwrations  under 
ants  from  Congress  for  railroads  and  otln^r  ])urposes  (except  for  agri- 
Itaral  colleges),  a  fee  of  one  dollar  for  each  final  location  of  ICO  acres, 

be  paid  by  the  State  or  corporation  making  such  loCAtion." 
First — It  is  to  l>e  observe*!  of  this  section,  that  it  contemplates  an 
t  done  by  the  State,  namely,  locating  the  land  under  the  grant.  If, 
erefore,  the  State  is  rer|uii*efi  by  law  to  locate  swam])  land,  and  does 
Bate  it,  one  condition  arises  upon  which  the  said  fee  is  due  and  pay* 
»le.  But  there  is  no  law  requiring  swamp  land  to  be  located  by  the 
ate.    The  granting  act  of  September  li8,  1850,  requires  the  Secretary 

the  Interior  to  make  out  and  transmit  to  the  governor  of  the  State 
enrate  lists  and  plats  of  the  swamp  lands  to  which  it  is  entitled,  and 

issne  patents  therefor  on  his  request.  Consequently  any  act  to  be 
me,  by  way  of  ascertaining  or  locating  said  lan<ls,  is  to  be  <lonc  by  the 
ind  Department,  and  the  State  is  entirely  i»assive  in  the  matter.  In 
reneh  r.  Fyan  (03  U.  S.,  171).  the  court  says:  **  We  are  of  opinion  that 
is  section  devolved  upon  the  Secretary,  as  the  head  of  the  department 
bich  administered  the  affairs  of  the  public  lands,  the  duty,  and  con> 
rred  on  him  the  power,  of  determining  what  lands  were  of  the  descrip- 
m  granted  by  that  act,  and  made  his  ntlice  the  tribunal  whose  decision 
I  that  subject  was  to  i)e  controlling.'^  It  follows  that  the  State  has 
fither  duty  nor  ]H)wer  in  the  i>remises,  and  that  l(K'ati(ms  of  swamp 
ndsare  not  made  *'by  States,''  as  they  must  be  in  order  to  come  within 
C  purview  of  section  •JL'.W,  Revised  Statutes. 
Second, — It  is  to  l>e  observed  that,  under  said  section,  the  payment  to 

made  by  the  State  is  a  fee^  which  contemplates  some  service  rendered 
jOr  in  behalf  of,  the  State  by  the  register  and  receiver.  This  is  ])laiMl3' 
t  forth  in  the  act  of  July  1.  lSt»4  (i;3  Stat.,  ;?:r»),  fnmi  which  the  sev- 
th  subdivision  ot  section  2L'3S  is  taken,  and  therein  the  fee  is  expressed 

be  "for  their  services  therein,"  /.  r.,  in  ''the  h)cation  of  lands  by 
ates."  In  the  api»eal  now  i)efore  nu*,  tlie  State  of  Wisconsin  disclaims 
.  request  or  receipt  of  such  service.  She  says:  "The  State  has  not 
ked  tbein  to  do  anything,  and  they  have  done  nothing  for  the  State." 
le  regulations  of  y4>ur  otlice  sustain  this  disclaimer,  and  show  that  any 
mces  they  render  in  the  [»remises,  an*  rendered  to  and  in  behalf  of 
e  Land  Department.     AftiM*  the  Secretary  has  approved  the  lists  of 
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swamp  lands  made  by  your  office,  duplicate  copies  are  made,  of  which 
one  is  sent  to  the  f^ovemor,  and  ^'  the  other  list  is  transmitted  to  the 
register  and  receiver  of  the  land  office  in  which  the  lands  are  situated, 
and  they  are  requested  to  examine  the  same  with  the  records  of  their 
office  and  report  any  conflicts  found"  (Regulations,  April  18,  1882). 
Their  examination  and  ai>proval,  or  disapproval,  therefore,  are  for  the 
])urpose  of  advising  the  Land  Department  and  for  its  benefit^  and  ate 
not  made  by  way  of  service  to  the  State;  they  ait?  in  aid  of  the  selection 
by  the  Secretary,  which,  as  has  been  shown,  is  the  only  selection  or 
location  authorized  by  law.  Hence,  there  would  appear  to  be  no  more 
propriety  in  requiring  the  State  to  pay  for  said  services  than  there  would 
be  in  requiring  her  to  pay  for  t^ieir  services  in  the  multifarious  qnestiont 
in  relation  to  swamp  lands  that  may  be  the  subject  of  correspondemt 
between  the  local  officers  and  the  Land  Department.  In  this  matter 
they  are  the  hands  by  which  the  Land  Department  executes  the  law, 
iind  there  are  therefore  no  "fees"  due  them  "to  be  iiaid  by  the  State," 
under  section  2238  of  the  Revised  Statutes. 

Third. — It  is  to  be  observed  of  this  section  that  the  act  done  by  the 
State  is  de^ciibed  as  a  location,  whilst  the  bill  rendered  by  the  locil 
office  is  for  certain  State  selections.  It  is  true  that  the  swamp  landi 
certified  to  a  State  are  usually  termed  "State  selections,"  and  that  ia 
fact  the  States  do  make  a  selection  of  them,  based  on  the  reports  of 
their  own  agents  or  of  the  surveyor-general  of  the  United  States^ 
The  State  of  Wisconsin  elected  to  adopt  the  latter  method.  It  is  wdl 
settled,  however,  that  these  acts  of  the  States  arc  done  by  leqoestof 
and  in  aid  of  the  Secretary  of  the  Interior,  and,  with  the  exceptioi 
of  the  case  of  the  State  of  Louisiana,  "at  the  expense  of  the  Unitel 
States."  (Oregon  v.  United  States,  7  [Copp's]  Land  Owner,  53.)  ItfH, 
it  would  seem  that  these  selections  are  not  the  locations  contemplated 
by  the  statute  under  consideration,  beciuise  they  are  not  made  **by 
States,"  but  by  the  Land  Department. 

The  said  statute  was  under  review  by  the  SuiJi-eme  Court  in  Hunne 
well  V.  Cass  County  (22  Wall.,  477),  in  connection  with  a  grant  of  landi 
for  railroad  purposes,  and  they  say  of  it:  "These  fees  are  to  be  paid 
on  all  the  lands  located,  which  niav  fairlv  be  construed  to  be  all  the 
lands  jiscertained  to  belong  to  the  comi)any,  under  a  grant."  The  foroe 
of  this  language  ia  to  be  delermined  by  a  reference  to  the  subject  matltf 
under  discussion,  l^y  the  act  of  July  2,  18(J4,  the  Burlington  and  Mifr 
Rouri  Eiver  Railroad  Couii)any  were  required  to  pay  "the  cost  of  survej- 
ing,  selecting,  and  (conveying"  the  lands  grante<l  to  them,  and  it  vai 
said  in  argument  that  the  cost  of  these  "selections"  were  the  fees  tobe 
paid  on  "locations"  under  the  act  of  July  1,  1S04.  The  court  Mow 
ha<l  exi)ressly  decided  that  "these  fees  are  for  location,  not  for  elect- 
ing the  land;"  and  tlie  Supi-enic  Court,  pointing  out  the  difficulty  in  the 
way  of  holding  otherwise,  says  that  it  is  *^extremfly  uncertain"  thU 
these  were  the  costs  of  s(»lecting,  and  finally  do  not  decide  the  iwint 
raised.  But  it  had  Ikhmi  shown  in  argument  that  "the  process  of 
locating  railroad  grants-'  was,  in  the  first  instance,  a  selection  by  tl»* 
com])any,  which  ajipearcMl  on  their  original  lists  tiled  with  the  local 
ollicers.  which  were  next  conected  and  certified  by  these  ofiicers,  and 
which  were  finally  apinoved  by  the  ('onnnissioner  and  Secretary. 

It  was  with  reference  to  these  facts,  as  may  fairly  be  presumed,  that 
tlie  court  used  the  language  above  quoted;  and  it  therefore  means  that 
the  "locations"  referred  to  are  the  lands  ascertained  to  belong  to th« 
<*onipany  on  their  application  to  the  local  officers.  Here  then  is  an  art 
done  by  the  company,  an  application  to  the  register  and  receiver  and* 
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)e  performed  by  tliem,  for  wbich  fees  may  properly  be  due;  and 
appears  to  be  no  resison  to  infer  that  the  eourt  intended  to  apply 
Btnte  to  a  case  where  there  is  no  such  act,  application,  or  service, 
oommon  law  a  location  is  ^4he  act  of  selecting  and  designating 
which  the  person  making  the  location  is  autliorized  by  law  to 
."  (Boavier).  Manifestly  the  definition  does  not  include  the  case 
limp  lands,  for  the  States  were  not  authorized  by  law  to  designate 
ectsach  lands,  and  in  fact  nnver  did  designate  or  select  them. 
irtk. — If  the  fees  are  to  l>e  paid  on  selections  of  swamp  lands,  the 
nanner  of  enforcing  their  payment  by  the  Department  is  to  with- 
ipproval  and  patent  until  payment  is  made.  This  is  substantially 
decision  in  the  case  at  bar,  as  above  recited.  But  here  we  are 
»y  the  fact  that  the  payment  of  the  fees  becomes  a  condition  pre- 
t  to  the  enjoyment  of  the  grant,  and  that  it  is  a  condition  prece- 
rhich  is  pre-scril>ed  by  an  act  passe^l  sul>se()uently  to  the  date  of  the 
iDg  act.  In  Kailroad  Company  r.  Smith  (!)  Wall.,  1)!)),  in  referring 
)  act  of  1850,  the  court  says:  ^^All  the  lands  of  that  description 
ip  land]  were  granted,  and  they  have  remained  so  granted  ever 
;"  whilst  they  have  uniformly  held  that  said  act  was  a  grant  in 
lilt,  and  vested  full  title  in  the  States.  In  Railway  Company  r. 
ott  (16  Wall.,  003),  the  court  uphehl  the  power  of  (Congress  to 
1  such  a  condition  to  the  Pacific  Kailroad  grants  by  subsequent 
fttion;  but  it  was  expressly  on  the  ground  that,  as  there  had  been 
Bnlte  location  of  the  road,  ^mio  right  had  been  veste<l  in  any  tracts 
id"  at  date  of  the  subse<iuent  legislation.  I  do  not  think  that 
ress  could,  nor  do  I  think  that  they  intended  to,  attach  any  condi- 
»recedeut  to  the  swampland  grant  of  1850,  by  the  act  of  July  2, 
A  similar  opinion  was  maintained  by  Mr.  Secretary  Schurz,  in 
tate  of  Oregon  r.  The  United  States  (7  [Copp's]  Land  Owner,  53), 
ation  to  the  act  of  March  12,  1S<M). 

iA. — It  is  to  be  observe<l,  that  Congress  may  be  supposed  to  have 
lie  swamp-land  acts  in  view  when  enacting  the  statute  now  under 
ieration,  and  if  there  is  any  provision  in  the  former  iiets  to  which 
ktter  act  refers  in  terms,  a  ])roper  construction  of  it  requires  that  its 
tion  shall  be  limited  to  that  provision.  An  inspection  of  the 
iug  acts  makes  it  clear  that  there  is  such  provision.  In  the  origi- 
St  of  1850  a  location  by  the  States  was  not  iiMjuired  or  authorized, 
1  the  amending  act  of  March  L*,  isr».">,  it  is  provided  that  **  where 
Olds  have  been  loi^ated  by  warrant  or  scrip,  the  said  State  or  States 
be  authorized  to  locate  a  quantity  of  like  amount,  upon  any  of  the 

3  lands  subject  to  entry."  It  is  plain  therefore  that  the  swamp- 
ict  as  amended  provided  for  the  selection  of  swamp  lands  by  the 
tarj"  of  the  Interior,  and  for  tlie  location  of  indemnity  lands  by  the 
!.•     So  it  stood  at  date  of  the  passage  of  tlie  act  of  July  1,  1804, 

am  therefore  of  o])inion  that  said  act  re<]UJred  the  payment  of  a 
dy  on  the  location  of  indemnity  land  by  the  States. 

rs  BTTHE  FiR8TComi»tkollkI{.— Tln'»Stiit«'Hwaiiip-lainl  inilriiniily  si»U'ctiou«iire 
inder  the  act«  of  March  -i,  !<>:>(  10  St:it..  «»:M\  and  Munli  :i.  Ku  (11  Stat.,  251)— 
tat.  :i6d9,  ]»aj!;e  72X.    Th«'  State  s4*lrrtion*«.  dii  wliii-h   i<m's  aro  allowod  rogintora 
ceiven,  are  inade  iiiiil«»r  th«*  art^^of  Ki'hinaryAJ.  K»'.»  ill  .Stat.,;K"»),  ana  June 

4  (IS  Stat.,  2(W)— K«?v.  Stat.,  \i-J7r>.  Tin'  fi-««  lull  a>  U\  Statr  rti»ltM'tion«,  found  on 
10,  3  Lawreuc«*,  (Vunpt.  Dcr.  I'Jd  rd. ),  is  nioditiiMl  aminliii^ly.  The  tinal  home- 
Moimifwionfl.  oh  f<Mind  tni  ]>a;;«^  4*Jl).  "i  I^awrfiiri'.  CDiiiiit.  Di'o.  i*Jd  (mI.)i  an)  ho 

•d,  that  •*  When  the  area  of  a  hnmeNtead  iMitry  is  U'hh  than  even  ■*<>  acren,  or  does 
oont  to  160  acn^H,  theeoininiKsion.H  payal>Ie  tlieri'on  an^  to  he  eouipiited  at  three 
itam  on  the  earth  value  of  the  land  as  ti\eil  hv  law.'*  (Art  ,lnlv  1,  I8t>4,  13 
05;  act  March  21,  l-^l,  Id.,  :M-K»«v.  .Stat.,  i'U^,  e'.H.  seventh  an«l  twelfth.) 


H.  M.  TELL 

i 


IN  THE  MATTER  OF  THE  AUTHORITY  OF  THE  ACCOUNTING 
OF  THE  TREASURY  DEPARTMENT  TO  DECIDE  UPON  THE  Vi 
THE  PROCLAMATION  OF  THE  GOVERNOR  OF  A  STATE,  O] 
SPECIAL  ELECTION  FOR  A  REPRESENTATIVE  IN  CONGRESS.- 
PROCLAMATION  CASE. 


1.  The  House  of  Representatives  of  the  United  States  is  made  by  the  Con 

sole  ''Judge  of  the  Elections,  Retains,  and  Qualifications  of  it«  ow 

2.  This  includes  the  right  to  decide  upon  the  validity  of  the  proclamatio 

ernor  of  a  State,  ordering  a  special  election  for  a  Representative  in 

3.  The  interest,  which  one  or  more  electors  in  a  Congressional  district 

election  of  a  Representative  in  Congress,  is  too  remote  to  authorize 
ing  officers,  on  the  application  of  snch  elector  or  electors,  to  decic 
person  claiming  to  be  elected  as  such  Representative  is  entitled  to 
of  salary. 

4.  The  United  States,  in  such  case,  is  sufficiently  protected  by  the  sett] 

accounts  of  the  proper  disbursing  officer. 

December  20, 1883,  certain  electors  of  Loaisiana  represen 
First  Comptroller  that  they  had  prepared  a  petition  to  be  pi 
the  House  of  Eepreseutatives  at  the  present  session  of  Gongn 
that,  at  the  regular  election  held  in  November,  1882,  in  the 
gressional  district  of  that  State  for  a  Eepresentative  in  the  F< 
Congress,  Andrew  S.  Herron  received  8,052  votes,  and  was  do] 
elected  over  his  competitor,  Louis  Frazer,  by  4,037  m^ority 
Herron  died  November  27, 1882;  that,  on  30th  November,  18 
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Notice  of  this  application  was  given  by  the  attorney  of  said 
ns. 

tt  Steever,  attorney  in  behalf  of  the  electors,  submitted  a  brief,  as 
rs: 

When  vacancies  hai>pen  in  the  Representation  flroni  any  State, 
xecntive  Authority  thereof  shall  issue  Writs  of  Election  to  till  such 
ncies  (Constitution  of  the  United  States,  Art,  I,  sec.  2,  par.  4). 
-  is  •  •  •  essential  to  the  validity  of  an  election  that  it  be  held 
3  time,  and  in  the  place,  provi<led  by  hiw  ( McCrary ,  Elections,  §  109). 
hose  provisions  of  law  which  fix  the  time  or  place  of  holding  elec- 
are  to  be  construe<l  as  mandatory,  and  not  as  merely  directory '^ 
§  lU,  citing  (^8  Pa.  St.,  S^-,  20  W.,  484;  5  Cal.,  34,3;  15  W.,  321; 
'.,  82). 

Id:  That  the  statute  retiuiring  the  Governor  to  issue  his  proclama- 
)f  election  to  fill  vacancies,  which  oi'cur  not  in  the  onlinarj-  way  by 
xpiration  of  the  term,  but  by  death  or  resignation  before  the  term 
^  is  mandatory,  and  an  essential  prerec]uisite  to  all  such  elections 
!al..  49,  with  review  of  authorities). 

leituer  the  time  nor  place  of  hohling  an  election  can  be  changed 
being  once  legally  fixed,  unless  such  change  is  authorized  by  stat- 
(McCrarj-,  Elections,  §  122,  citing  5  N.  Y.,  22;  8  Cow.,  280). 
De  and  place  mamlatorv.    Mode  and  manner  directory  (McCrary, 
tions,  §  127,  citing  19  Barb.,  540). 

[.  The  House  of  Kepresentati ves  will  not  look  behind  the  certificate, 
be  signed  by  the  ])it)])er  oftieers,  and  if  it  contains  a  statement  in 
aivocal  terms  of  the  result  of  the  election;  yet  something  may 
ar  upon  the  face  of  the  certificate  itself  to  destroy  or  impair  its 
5  as  prifna  facie  evidence  (McCrary,  Elections,  §§  210,  217,  citing  2 
lett,  25). 

f  •  •  •  the  certificate  contains  upon  its  face  a  recital  of  facts, 
these  facts  show  afiirmatively  that  the  party  hohling  it  was  not 
elected,  it  may  be  disregarded^  (McCrary,  Elections,  §  221,  citing 
irb.,  61). 

he  case  of  Hunt  r.  Chilcott  is  a  case  where  the  certificate  of  the 
mor  of  a  Territory  was  <lisregarded  (2  Bartlett,  164).  The  reason 
that  the  party  holding  the  certificate  furnished  sufficient  evidence 
peach  it,  and  it  was  issued  in  violation  of  law  (McCrary,  Elections, 

). 

L  certificate  may  destroy  itself  ( Jrf.,  §  225,  citing  32  Barb.,  55).'' 


ION  BY  William  Lawrence,  First  Comptroller. 

e  principal  objection  to  the  validity  of  the  election  held  on  the  15th 
bruary,  1883,  is,  that  the  Governor  of  Louisiana,  having  first  issued 
claraation  fixing  the  8th  of  the  same  month  as  the  day  for  election, 
10  aothority  to  postimne  the  election  to  a  subsequent  day.  There 
Ases,  in  which  an  executive  oflicer  may,  by  constitution  or  statute, 
a  limited  power,  which,  when  once  exercised,  is  exhausted.  Some 
e  cases  on  this  subject  are  collected  elsi^where.  (Mississippi  Oen- 
Sailroad  Co.'s  case,  ante,  553.)  Whether  the  authority  of  the  Gov- 
,  as  to  the  election  now  in  question,  is  of  this  character,  seems  now 
immaterial. 
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The  House  of  EepreReutatives  of  the  United  States  is  the  8ole'*JiM 
of  the  Elections,  Returns  and  Qualifications  of  its  own  Membe 
(Const.,  U.  S.,  Art.  I,  sec.  5.)  It  has  the  exclusive  right  to  detenu 
who  has  been  chosen  by  the  qualified  electors,  including  the  righ* 
decide  u])Ou  the  validity  of  the  action  of  the  Governor  of  a  State. 
Story,  Const.,  §  833.)  It  might  be,  that  the  First  Comptroller  vc 
on  the  application  of  the  pro])er  disbursing  officer,  or  of  the  party  cl 
ing  to  be  elected,  hold  that  payment  of  the  salary,  either  shoal 
should  not,  be  made  between  the  commencement  of  the  term  au 
final  decision  of  the  Uouse.  But  no  such  application  is  made, 
final  decision  of  the  Uouse  will  determine  whether,  if  oompensatioi 
been  paid  monthly,  the  payments  were  lawful.  Such  decision  will  i 
ha<ik  to  the  election  and  finally  decide  on  its  validity.  (4  Kent>  Co 
337;  citing  Litt.,  sec.  169;  Co.  Litt,  113a.)  See  Bouvier  (Law 
Tit.  "Relation'').  The  Government  will  be  amply  protected  b; 
final  settlement  of  the  accounts  of  the  proper  disbursing  officer, 
right  to  compensation  will  not  be  considered  on  the  application  < 
elector.  His  interest  in  the  question  of  compensation  is  too  remi 
•  authorize  the  inquiry  here. 

The  attorney  for  the  electors  will  be  ad\ised  accordingly. 

Treasury  Department, 

First  Comptroller's  Office^  December  31, 1883. 


IN  THE  MATTEK  OF  REPAYMENT  OF  INTERNAL-REVENUE  LVCOyJ 
TO  CERTAIN  CITIZENS  OF  TENNESSEE.— JORDAN'S  CASE  :?  LAWKl 
COMPT.  DEC.  'J74). 


1.  The  St'iTotary  of  tli»^  Treasury  concurs  in  the  decision  of  tho  First  C«>mpT.' 

'Jordan  8  Case  {\\  Lawn-nee,  Compt.  Dec,  *J74'^. 

In  Jordairs  case  (3  Lawrenoe,  Compt.  Dec,  274),  the  First  Couij*' 
decided  that  the  act  of  July  29,  18S2  (22  Stat.,  Private  Laws,  ::> 
not  authorize  the  refimdins:  of  any  internal-revenue  taxes,  ex»vp: 
as  had  been  *•  collected  •  •  •  contrary  to  the  provision^  > 
re^xidations  issued  by  the  Secretary  of  the  Treasury  under  d.ite  -•: 
twenty -first,  ei^litcen  hundred  and  sixty-tive."  The  Court  i»f  t' 
in  a  C4ise  involvinu  tlie  same  question,  and  the  same  claim  ..h'r« 
I'nited  States,  19  Ct.  Cl.,  — ),  decided  otherwise,  and  rendered  juJ- 
accordin<rly,  January  21,  lSiS4. 


Sepapmmt  of  Income  Tax — Tordan^H  Case  f  Continued  J.        587 

AToh  1, 1884,  the  Honorable  Secretary  of  the  Treasury*  addressed  a 
T  to  the  Honorable  Attorney-General,  as  follows: 

Treasury  Department, 
Office  of  the  Secretary, 

Washington^  D.  C,  March  1,  1884. 

Honorable  Benjamin  Harris  Brewhter, 

A  ttorney-  General  y 

B:  I  have  the  honor  to  transmit  herewith  the  decision  of  the  First 
iptroller  [Jordan's  case,  3  Lawrence,  Coinpt.  Dec.,  2741  rejecting  a 
n  of  Iklward  L.  Jordan  a^cainst  the  Uniteil  States,  ana  the  opinion 
be  Goart  of  Claims  [Jordan  r.  United  States,  19  Ct.  CI.,  — ]  on 
[ering  Jndgment  January  21,  1884,  in  favor  of  said  Jordan  for  the 
\intS[  said  claim,  both  of  which  1  have  carefully  considered;  and, 
wrringj  ae  I  do^  in  the  decision  of  the  Comptroller,  I  respectfnlly 
iMt  that  yon  will  examine  the  subject,  and  ap|>eal  from  said  judg- 
t  to  the  Supreme  Court,  if  you  should  be  of  opinion  that  the  opinion 
lie  Comptroller  is  correct,  and  if  not,  please  advise  me  accordingly, 
liieh  event  the  Comptroller  informs  me  he  will  certify  balances  in 
)r  of  other  claimants  having  like  claims.  The  question  decided 
dTes  liabilities  amounting  to  $5,017.12. 
I  have  the  honor  to  be,  very  resi>ectfully, 

COAS.  J.  FOLGER, 

Secretary. 

be  Attorney-General  subsequently  took  an  appeal  from  the  judgment 
he  Court  of  Claims  to  the  Supreme  Court  of  the  United  States.  The 
r  interesting  question  involved  in  the  case,  which  is  discussed  with 
itj  by  the  learned  Court  of  Claims,  will,  doubtless,  in  due  time,  be 
•llj  settled  by  the  Supreme  Court. 

BKASURT  Department, 
First  Comptroller's  Office,  March  7,  1884. 

Son.  Charles  J.  Folger,  the  prt'ticiit  Secretary  of  the  Treasury,  held  the  office  of 
SB  in  the  State  of  New  York  for  sixtoeu  years;  dnriiiff  eleven  years  of  this  period 
me,  he  was  a  Jadf^e  of  the  Court  of  ApiMtals.  the  highest  Court  of  the  State;  and 
Dgthe  latter  part  of  his  tenn  of  service,  he  was  Chief  Judge  of  said  Court,  which 
t  ne  resign«9d  November  14,  I8dl,  to  accept  the  office  of  Secretary  of  the  Treasury 
opinions,  Justly  noted  for  their  le^al  lenrning  and  acumen,  will  be  found  in  vol- 
•  43  to  86,  inclusive,  of  the  New  York  I{oi»ortM. 
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IN  THE  MATTER  OF  THE  RIGHT  OF  A  RETIRED  ARMY  OFFICER, 
DESIGNATED  BY  ACT  OF  CONGRESS  AND  BY  THE  SECRETARY 
INTERIOR  TO  PERFORM  DUTIES  IN  CONNECTION  WITH  THE  EI 
OF  A  PUBLIC  BUILDING,  TO  RECEIVE  ADDITIONAL  COMPENSAT] 
SUCH  SERVICES.— MEIGS'S  CASE. 


1.  The  act  of  Augnst  7,  1882  (22  Stat.,  324),  appropriates  money  for  the 
under  tlie  general  authority  of  the  Secretary  of  the  Interior,  of  a  public 
in  accordance  with  designated  plans,  and  ''  under  the  auperviaion  of  Gen 
Meigs,  late  Quartermaster-General  United  States  Army,  retired."  The 
of  the  Interior  commissioned  said  Meigs  to  be  Supervising  Engineer,a 
tect  for  the  erection  of  said  building,  with  compensation  ''.at  the  ra 
dollars''  per  diem,  not  fixed  by  statute,  but  by  the  Secretary  in  his  d 

Held : 
(1.)  A  retired  Army  officer  is  an  officer  in  the  public  service. 
(2.)  Congress  has  constitutional  power  to  add  to  the  duties  of  a  retired  Ar 

the  further  duty  of  supervising  the  erection  of  a  public  building,  and  fo 

ter  service  the  officer  is  not  entitled  to  any  compensation,  unless  so  pn 

statute.  , 

(3.)  Inasmuch  as  no  statute  authorizes  the  payment  of  compensation  foi 

ices  required  of  General  Meigs  by  the  act  of  August  7,  1882  (22  Stat 

is  not  entitled  to  receive  any  therefor. 
(4.)  If  the  commission  issued  by  the  Secretary  of  the  Interior  was  deslg: 

quire  services  of  General  Meigs  other  and  different  from  those  require 

act,  he  is  still  not  entitled  to  compensation  therefor,  because  of  the  pr 

of  section  17r)5  of  the  Revised  Statutes, 
(5.)  Under  section  1259  of  the  Revised  Statutes,  a  retired  Army  officer  < 

assigned  to  any  other  duty,  except  as  therein  specified,  or  as  autl 

required  by  subsequent  statute. 
(6.)  The  commissioD  issued  by  the  Secretary  of  the  Interior  to  General  '. 

not  constitute  him  au  officer. 
(7.)  An  office  cannot  exist,  unless  it  be  established  or  recognized  by  the 

tion,  or  by  act  of  Congress. 
(8.)  The  question  of  constitutional  law — whether  Congress  can  by  stat 

nate  a  person  named  to  perform  executive  duties — referred  to. 
(9.)  An  appointment  to  office  does  not  constitute  a  contract  the  terms  of  ' 

legislative  power  cannot  change  as  to  compensation  and  duties,  unless 

provided  by  the  Constitution. 
(10.)  When  no  law  fixes  or  authorizes  compensation  for  the  services  of 

they  are  rendered  gratuitously. 
(11.)  What  is  an  office?   .Office  defined. 
(12.)  How  is  the  term  ^^ officer ^^  defined? 
(13.)  A  party  who  agrees  with  the  United  States  to  furnish  it  with 

materials  or  supplies,  is  not  an  officei-j  but  is  a  contractor. 

Officers  of  tbe  Army  on  the  active  list  may,  by  reason  of  le 
service,  age,  and  otber  causes,  be  "  retired  and  pLiced  on  the 
list.''    (Rev.  Stat.,  1243-1260.)    They  are  entitled  to  receive  "« 
five  per  centum  of  the  pay  of  the  rank  upon  which  they  are 
{Id.  J 1274.) 
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Brigadier  ami  Brevot  Major  Gem^nil  Moiit;;omory  C.  ^Irijrs  wjis 
retired  February  «»,  18S2,  with  tin'  rank  ami  pay  of  hrijjadicr-jreneral, 
being  seventy-tivc  per  cent,  of  the  annnal  sahiry  of  t.N.'iOO. 

The  act  of  March  3,  IS.Sl  (21  8tat.,  448),  makes  an  appropriation  as 
follows: 

"For  the  purchase  of  a  Kuitahle  site  in  tlie  city  of  Washington  for 
the  erection  of  a  brick  ami  metal  tire-]>roof  bnihlin^  to  W.  used  and 
occupied  by  the  Pension  Bureau,  the  buildin;;  to  be  erected  in  acconl- 
ancewith  plans  ajtproved  by  tlie  Secretary  iA'  War  anil  thr  8ecn*tary 
of  the  Interior,  under  the  au]N'rvision  of  the  Quiirterniaster(ieneral  of 
the  United  States  Army,  tlie  site  for  whicli  sliall  be  seleetiMl  by  hin), 
Mbject  to  the  approval  of  the  Setrretaries  afon^said,  Inith  as  to  Io<',ation 
iDd  price,  and  the  title  to  the  land  to  Ik*  appi*ove<l  by  the  Attorney- 
General  of  the  United  States,  two  hnndivd  and  lifty  thousand  dollars.** 

No  part  of  this  a])propriation  was  expended,  and  the  act  of  August 
7, 1882  (22  Stat.,  324),  with  the  caption,  '<  Under  tlie  Department  of  the 
Interior — Public  Buildini^s,*"  ma<le  an  a])propriation  as  follows: 

''For  the  erection  4tf  a  brick  and  metal  Hrc-pr(K>f  building,  to  be  usetl 
tod  occupied  by  the  Pension  Ibireau,  in  accordance  with  plans  to  be 
*pprove<l  by  the  Se<Tetary  of  War  and  the  Secretary  of  the  Interior, 
nnder  the  supervision  of  (leneral  M.  C  Meigs,  late  Quartermaster- 
General,  United  States  Army,  retired,  the  sum  of  two  hundriMi  and 
Ifty  thousand  dollars  a]»propriated  by  the  sundry  civil  act  appi*oved 
March  third,  eighteen  hundred  and  eighty-one,  is  hereby  re-appropri- 
fttedand  made  avaihible  for  this  purpose/* 

September  S,  18S2,  the  Acting  Sei-retary  <M'  tlie  Interior  issntMl  a  com- 
nission  appointing  ^*Brigiidi(*r  and  r>n*ver  Msijor  (ieneral  Montgomery 
^.  Meigs,  U.  S.  A.  (n»tired),  •  *  •  to  be  Supervising  Kngineer  and 
Architect  for  tlie  erection  of  si  brick  and  met  id  tire-proof  building  tor 
the  use  of  the  Pension  Ollice  undiM'  provisions  of  an  act  (»f  Congress 
approved  August  7,  InSl*,  this  iippointnient  to  takr  efi'tet  tSfpU-mher  1, 
1882,*  and  do  authorize  and  (Miipi»wi'r  him  to  exei'Ute  and  fidtill  the 
dntieflof  that  oflice  according  to  law,  and  to  hold  the  said  otllee  with 
^1  the  rights  and  emoluments  thereunt(»  legally  app(*rtaining,  to  him, 
the  said  Montgomery  O.  Meigs,  during  the  itleasuivof  the  Seci-etary  of 
tlie  Interior  for  the  time  being." 

September  0,  1«S2,  tin*  Acting  Seeretary  of  the  Interior  addn*ssed 
General  Meigs  a  letter  of  instructions  as  to  the  work  of  enacting  the 
Pension  Building,  in  whitrh  he  said.  **your  com])ensation  will  be  at  the 
'*teof  ten  dollars  ;>{?r  diem  from  Sepfembir  1,  ISSi'."* 

*  Then;  cannot  I***  rftroartirf  fi}nipmt*atinn  witljrtiit  h«'rvj<Of«.  (t  Op.  Atl.-lJi^ii.,  n-l-*: 
«.,  \t\:  'i  W..  -J?. •*,:»-:  :\  ///.,  lo:,-.  ^'olIins-H  .jiM..  i:.  ct.  ci..  M:  Amlmu'  r.  KtMlfiolil,  I'J 
»l4tchf.,4(»7;  Sartonl  A  Cti.'.s  <;is«-.  1  Lawri'iiri*,  ('inni»r.  1  »«•«•..  :H\\i.\ 

*Tbe  wliolo  l«'lt»*r  ref«»rnMl  t<»  in  tin*  ti*xt  al»i>v«*.  is  :in  tollows: 

DkI'AUIMKNT   nr   TIIK   IMKKIOK, 

ti'nshi H ijton,  c^ep ^•m Inn-  D.  I S^^'i. 

^n'Kadier  anil  Brfvct  Major  fJpinTal  M.  (\  Mkhj-^.  V.  S.  A.  rKi'lirfdi: 
_8lB:  Uiidor  your  npfHtintnuMit  as  Sii|)i'ivl-iiitr  Kn^iiKMT  and  Arrliitort  for  tli«^  rror- 
tiouof  B  hrirk  Bnd  inctal  lirt'-])i-(»i»t'  liiiihiiiiL:  tn  Im*  iihimI  ami  iK-nipiod  liy  tlio  PoiiRioii 
^iKia  of  tliiN  1>i*partni(Mit.  aiithnii/fti  1»\  an  ai-t  t>f  (.'iiii;;n's*<i.  upprovtMl  Auf;iiHt  7, 
1^.  I  haw  th»*  honor  to  r«M{i]cst  that  ymi  will,  im  ^mn  as  prartirahh*.  ])nK'oo<l  with 
'lie  prepanition  of  plans,  and  niaki'  >ni-h  ]in'liiitiiiaiy  i'\:iuilnatioiis  a;*  to  tho  availa- 
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September  11, 1882,  General  3Iei^  took  an  oath  to  ^'faithfa 
charge  the  duties  of  theofiice  on  which  I  am  aboat  to  enter,^&c. 
form  prescribed  by  section  1756  of  the  Revised  Statutes. 

The  money  appropriated  for  the  erection  of  the  Pension  Bui 
disbursed  by  tlie  disbursing  clerk  of  the  Interior  Department 
the  settlement  of  his  accounts  the  question  is  presented,  vhetl 
era!  Meigs  is  entitled  to  be  paid  the  compensation  mentioDe 
dollars  per  diern^  or  any  compensation. 

June  9, 1883,  General  Meigs  submitted  an  argument  in  snppo 
right  to  compensation : 

1.  Senate  Judiciary  Committee  Report  No.  429,  Ist  session,  4' 
gress,  April  18, 1882,  which  refers  to  section  1222  Rev.  Stat-  as ' 
to  the  actite  list,  and  would  clearly  imply  that  an  Army  office 
retired  list  could  be  a  civil  officer.''  The  disqualification  im] 
section  1223  against  holding  a  diplomatic  appointment  "  wass 
repealed  by  the  act  of  March  3, 1875."  (18  Stat.,  512,  sec  2.)  Tl 
concludes  that  ''  a  retired  Army  officer  can  lawftilly  hold  a  ei 
under  the  Government  of  the  United  States." 

2.  Opinion  Attorney-General,  June  11,  1877  (15  Op.  Att.-G 
that  a  retired  Army  officer  may  hold  a  civil  office  that  does  do 
to  the  diplomatic  service,  and  draw  the  pay  of  both  offices. 

3.  The  pay  granted  by  law  to  a  retired  Army  officer  is  in  th 
of  a  reward  or  support,  given  for  service  during  the  period  oi\ 
vigor,  and  is  a  pension  earned,  and  for  which  he  is  not  held  tc 
service.  (Collinses  case,  15  Ct.  CI.,  40.)  His  time  is  his  own. 
liberty  to  seek  enii>loyment  from  private  persons  or  from  tb« 
States,  and  to  ari'ange  the  jus$t  terms  of  compensation  for  X\\t 
which  no  law  compols  liini  to  render.  A  pensioner  is  entitleil 
^<ion  and  to  the  salary  (if  an  oftice  lie  holds.  ( Uev.  Stat.,  47-4. 
sion  cannot  be  withheld  in  ease  a  pensioner  is  in  arrears  tt»  ih» 
States.     (/(/..  47.S4.) 

4.  Tlie  Constitution  deelares  that,  '*  private  i»roiK»rty  shall 
taken  tor  public  use  without  just  eompensation.'-  The  time.  U 
skill  of  a  citizen  are  his  ]>rivate  luoperty,  and  cannot  be  taken 
his  etuisent,  nor  without  just  compensation.  Retired  ariuv  uil 
protected  a^Minst  bein^  dejuived  of  the  free  use  of  their  timf 
JSta't.,  !-.■)?»,  lL*t;o.'.  A  retired  otlicer  may  be  a  contractor  to  eievi 
ing  and  be  paitl  therefor.  ;ind  so  for  his  servi<:es. 

bilit\  »'t'  tIm'  >\Xk'  «:i  >isiiiattil  in  >aiil  m.t  ;is  \\\  wuir  jmljiir.ini  may  Mt  m  i-- 
tlu'  iul"i»iiii:iti«'::  :inl  a-  tioii  »»t"tlu*  Sniriarv  i»f  War  and  t!ir  St'i  iti.ii\  oi  T  .- 

Yiui  an^  In  III  .  ;irilioi  i/r«l  to  incur  x\\v  ♦■\]n-iisrs  nvn-ssary  tor  trXM:  ::  \' 
hiti'  drsiiinati  «1 :  tt»  aMi-itain  its  UMTfs  ami  lioniids  and  1«'m.*1s,  Ac.  a:.«i  '■■ 
•  omprttnt  v'.t'iK.  and  othiv  nn-i  <sarv  t  nipli»y«'t'i-,  ami  t«t  pnu-iin*  tlit-  o--,  .. 
riM-nis.  fiirnitr.ri*.  Ai-. 

\"«'ih  lu  iH  ,.n  ii  I  •Hint  tif  ixjM'niliiuii'N  lonni-rttd  with  tliis  work  w  iii  li-  :'■ 
(lij.bnr»»:r.i;  ckrK  «.t"  thin  l)i']iarTnn  ni  n]Min  ]iri's»  ntation,  lu'iirinj:  yo»ir  wy 
»»il!ii»  atii«n  t!i.i:  tIuv  ait»  loTii-it. 

* 

Sm  li  statnuiiTN  and  prir'tini:  as  n.av  lu*  ri-uniiMl  will  In*  fnrniHlu«!  m-  :  v.: 
h.tion  n.a«lr  wyow  \\\v  Mank  t"nrni>  oi"  this  I>(>{iartnirnt.  i>a\ini'iit  tlitToior  !t^ " 
to  tin'  ap]»roi'i  aiio'.i  t'or  \\w  work  at  ci'ntrarl  and  M-lndnlo  rati'.-*. 

Kor  tho  iT'tornat'on  ot'thi**  l»i  iiaTrn:rnt  a  monthly  n-purt  of  o|HTutio!;4  » 
th  Miahlr. 

Vor.i"  voippi  :  »«.4t.o:.  w  .\\  l-f  a*  *\  v  t.iTi  of'*!-:"  dollar.** /«/  dithx  tVuni  ^v^'Tii:' 

M.   1.,  Jt»Sf. 
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act  of  August  7, 1882,  established  an  office,  and  made  the 
a  civil  officer,  suiiervisor,  or  superintendent.  He  was  so  com- 
1.  The  act,  by  requiring  duties,  made  them  official.  No  fur- 
kfter  the  President's  signature  to  the  law  was  necessary  to  give 
3  authority  to  act,  or  to  charge  him  with  the  duty.  He  is  by 
ite  specifically  engaged  and  en)ployed,  or  '^  appointed  by  the 
b  with  the  consent  of  the  Senate,"  and  the  House  of  Represent- 
so,  all  of  which  have  combined  to  constitute  the  office  and  put 
it 

press  has  exclusive  legislative  power  in  this  District    It  can 
leers  here,  define  their  duties,  and  legislate  them  into  office, 
accounting  officers  have  no  authority  to  revise  the  orders  of 
tary  of  the  Interior  as  to  salary  in  this  case.    ( United  States  v. 
i  How.,  92 ;  Gollins's  case,  15  Gt  GL,  22 ;  Landram's  case,  la 
Bedrick's  case,  Jd.,  88 ;  Real  Estate  Savings  Bank's  case,  Id.^ 
hoi's  case,  M,  422 ;  Bamett  &  Go.'s  case,  Jd.,  510.) 

tm.  H.  M.  Teller f  Secretary  of  the  Interior,  in  a  letter  Decern - 
)83j  on  this  subject  to  the  Secretary  of  the  Treasury  says: 

1  Meigs  is  a  military  officer,  on  the  retired  list  of  the  Armv, 
the  law  forbids  him  to  be  ordere<l  on  any  public  duty,  still 
any  civil  duty.  He  never  had  any  relation  with  the  Interior 
ent  and  never  owed  to  it  any  duty  or  service.  His  time  wa» 
protected  by  law  from  any  requisition,  even  to  military  duty, 
these  circumstances,  the  duty  of  the  Secretary  of  the  Interior 
to  be  plain.  It  was  to  take  such  measures  as  would  accom- 
object  of  the  law,  the  erecting  of  a  building,  and  under  the 
on  of  the  person  named  and  designated  in  the  act  of  Gon- 

sting  Secretary  of  the  Interior  consulted  with  General  Meigs,. 
racted  for  his  services  at  a  fair  rate  of  compensation.  •  •  • 
this  the  Interior  Department  has  iK'en,  I  take  it,  within  the 

whatever  has  been  done  is  within  its  proper  sphere  and 
'.  The  law  approi)riate<l  money  for  a  certain  purpose,  and 
By  must  be  a])p]icable  and  available  to  procure  all  necessary 
whether  of  mechanics,  laborers,  foremen,  superintendents,  or  the 
mdent  specially  designated  in  the  law.  Such  supervision  is  a 
k,  and  its  execution  is  a  service  under  the  civil  establishment. 
Meigs,  appointed  by  the  Secretary  of  the  Interior,  under  his 
powers,  and  in  accordance  with  tlie  ]>rovi8ions  of  the  act  of 
r,  1882,  is  an  emplo.v(^  of  the  Interior  Department.  •  •  • 
act  of  earlier  date  than  August  7, 1882,  appears  to  have  estab- 
rule  inconsistent  with  the  latter  act,  then  the  later  law  repeals 

act  so  far  as  it  is  inconsistent  therewith. 
the  language  of  the  act  of  August  7,  1882,  there  arises  no 
tJon  that  it  was  the  purpose  to  impose  a  duty  or  burden  on 
Meigs  without  compensation,  inconsistent  with  the  theory  of 
t  legislation,  viz:  that  after  a  <'ertain  age  officers  of  the  Army 
f  are  to  be  released  from  all  duties  of  whatsoever  kind.  (Sec- 
3-1260,  R.  S.)  If  it  had  been  the  wish  of  Gongress  to  change 
»  of  retired  officers,  more  direct,  positive  wonis  would  have 
d ;  for  it  never  can  be  supposed  that  Gongress  would  repeal 
iction  a  privilege  or  a  gratuity,  which  as  between  individuals,. 
;e  and  an  individual,  would  be  considered  a  vested  right. 
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Hon.  Joseph  K.  McCammony  Assistaut  Attorney-General  (detailed  tA 
duty  in  the  Interior  Department),  submitted  an  able  oral  argument  ii 
support  of  the  right  of  General  Meigs  to  compensation. 

If  it  be  held  that  the  act  of  August  7, 1882  (22  Stat,  324),  createc 
the  civil  office  of  superintendent  of  the  construction  of  the  Pensioi 
Building,  and  legislated  General  Meigs  into  that  office,  then  he  hold 
two  established  Government  offices,  one  civil,  one  military,  and  so  h 
entitled  to  the  salary,  pay  and  compensation  of  both.  (Converse  r 
United  States,  21  How.,  471;  15  Op.  Att.Gen.,  306;  Report  Xo.  42i 
Senate  Judiciary  Committee,  Ist  Sess.  47th  Congress.)  But  whethei 
officer,  agent,  or  employ^,  he  is  by  the  Constitution  entitled  to  compen- 
sation for  personal  ser\ices  taken  "for  the  public  use'' and  accepted 
by  the  Goveniment,  and  the  act  of  August  7, 1882,  is  applicable  by  iti 
own  terms  to  obtaining  the  service  and  to  paying  therefor.  This  lat 
ter  act  governs  and  sets  aside  pro  tanto  all  previous  laws  which  migbl 
appear  to  interfere  with  its  operation  and  execution.  The  appropria 
tion  it  makes,  is,  in  terms,  as  much  for  the  purpose  of  procuring  an^ 
<sompensating  the  services  of  General  Meigs,  as  those  of  a  foreman  o 
bricklayer,  draftsman  or  laborer,  officer  or  agent. 


Opinion  by  William  Lawrence,  First  Comptroller . 

The  services  for  which  the  claimant  <asks  compensation  were  and  ar 
to  be  rendered  either  (1)  b}'  virtue  of  the  requirement  made  of  him  b 
name^  in  the  act  of  August  7,  1882  (22  Stat.,  324),  or  (2)  by  virtue  of  ai 
appointment  made  by  the  Secretary  of  the  Interior,  or  by  virtue  c 
both. 

I.  The  claimant  is  not  entitled  to  compensation  for  services  renderw 
under  the  requirement  made  of  him  by  name  in  the  act. 

1.  This  must  be  so,  because  the  duties  required  by  said  act  are  by  ft 
added  to  the  duties  of  General  Meigs  as  a  retired  Army  officer,  and 
without  any  [)r()vision  for  compensation. 

The  act  of  August  7,  1882  (22  Stat.,  324),  requires  a  new  Pension 
Bureau  Building  to  be  erected^  ^^under  the  supervision  of  General  M.C. 
Meigs,  late  (Juartermaster-General  United  States  Army,  retired."  If 
this  oflicial  designation  of  General  Meigs  is  a  mere  descriptio  person^^ 
then  the  act  attempts  to  designate  a  private  citizen  to  perform  a  serrioe 
without  any  specific  provision,  requiring  his  consent,  as  a  condition 
precexleut  thereto,  and  without  any  provision  fixing  a  rate  of  compen- 
sation, or  declaring  him  entitled  to  payment  for  his  services.  It  is  not 
supposed  that  a  statute  can  thus  impose  such  duty  on  a  private  citiien. 
His  services  cannot  in  time  of  peace  be  taken  against  his  consent  with- 
out compensation.  But  this  act  does  not  thus  attempt  to  violate  tk6 
Constitution.  It  is  capaWe  of  a  construction  which  will  avoid  any  con- 
stitutional objection.  It  does  not  attempt  to  take  the  services  of  aj»rt- 
vate  citizen.  It  simply  imposes  new  duties  on  General  Meigs  as  a  rctird 
Army  officer.  It  has  been  suggested  that,  as  a  question  of  oonstitn- 
tional  power,  Congress  cannot  designate  a  private  citizen,  even  with 
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MBOODsent,  to  i^erform  duties  which  belong;  to  the  executive  branch  of 
the  Government,  and,  perhaps,  in  some  cases  this  may  be  so.  Gonj^ress 
cm  aathorize  executive  officers  to  appoint  affentti  to  execute  the  laws, 
bat  if  a  statute  can  designate  agents  by  name  to  perform  the  duiies  of  the 
eiecative  branch  of  the  Government,  legishitive  and  executive  powers 
foold  seem  to  be  somewhat  blended.  This,  perhaps,  may  be  incou- 
uteDt  with  the  theory  that  the  three  irreat  branches  of  the  Govern- 
■eot— the  legislative,  executive,  aud  judicial — are  independent  and 
eoSrdiaate.  (United  States  r.  Ferreira,  13  How.,  51.)  And  if  this  be 
10^  the  inference  is  all  the  more  clear,  that  Gongress,  in  the  act  of  1882, 
iiposed  a  new  duty  on  General  Meigs  as  an  officer,  aud  not  as  a  private 
citiien.  There  is,  however,  high  authority  for  holding  that,  'Hhe  legis- 
htare  may,  unless  specially  restricted  in  the  Constitution^  *  *  *  by 
Itatnte  •  •  •  directly  provide  for  [officers],  •  •  •  named  and 
mmnted  by  the  legislature."  (1  Dill.,  Mun.  Corp.,  3d  ed..  §  Gi);  Bal- 
tiBore  V.  Board  of  Police,  15  Md.,  37(»,  455;  People  v.  Hulburt^  24  Mich., 
41;  8i)eed  r.  Crawford,  3  Mete,  Ky.,  207.) 

If  this  be  correct,  it  would  seem  that  Congress  may,  by  statute,  des- 
tpttte  a  person  named  or  otherwise  identified,  as  agentj  to  superintend 
the  erection  of  a  public  building. 

There  is  no  provision  of  the  Constitution  which  expressly  restricts  the 
Mthority  of  Congress  in  such  a  form  as  t^  deny  its  power  directly  to 
irovide  for  agents  ^Miamed  and  appointed"  by  statute. 

Bat  there  is  nothing  in  the  act  of  August  7,  1882,  to  indiciite  that 
OoQj^ress  intended  to  designate  the  private  citizen,  M.  C.  Meigs,  as  an 
ifMt charged  with  duties  to  be  i>erformed  for  the  Government.  If  such 
hid  been  the  pur|M)8e,  it  wouhl  have  been  unneci'ssary  to  add  the  words, 
''hte  Quartermaster-Genenil,  United  States  Army,  retired."  Such 
iAdal  designations  are  not  usually  given  in  acts  relating  to  private 
citizens.  It  must  be  assume<l  that  they  were  used  for  a  purjiose — to 
Aowtbat  the  ^^ supervision^  required  was  a  duty  imposed  upon  the 
^feer.  If  Congress  had  intended  to  require  this  '"supervision"  of  the 
ti&KHj  Meigs,  and  not  of  the  officer,  it  is  reasonable  to  infer  that  com- 
l_  POwation  would  have  been  prescribtMl.  Even  with  compensation  his 
line  and  services  as  a  i>rivate  citizen  can  not  be  taken  by  act  of  Con- 
IPW  without  his  consent,  and  with  his  consent  tiiey  may  be  thus  taken 
^thoat  compensation.* 


*Itiiiay  well  be  doiil»tt*(l,  whether  tin*  HfrrirtH  nfii  ritizi^ii  roiiio  within  i\w  iiuiiiiiing 
*f"prir»to  pni|»tfrty/'  whirh,  by  tbt;  CoustilutitMi,  ouiiiiot  bo  taken  **for  public  use 
vittnn(  Jii8t  coiiipeuHaMon.'* 

iBCdminimioniTit  r.  Withent  (*29  Minn.,  1)  it  wnn  b«*I<l  timt,  'in  miitemplntion  of 

WielayM»iii  the  |.%}rut4!]  conHtirutioii  [that  private  prop«*rty  Hhall  not  bo  takon  for 

MitetiM  without  JiiHt  compensation],  it  nioatis  nncb  property  of  a  npcciHr^  flxed^  ^wd 

*'  ^p^^  tiafure,  capable  of  buin;;  bad  in  ixis^'MNinn,  aud  transiniittid  to  auothcr,  as 

MWm,  lands,  and  chattel  s.*' 

OthercnurtH  have  extendiMl  thi*  niranin:;  of  thn  words  ho  as  to  inrlndo  cho<H'!H  in 

aetioD.    (People  r.  Eildy,  4:{  Cnl.,  331 :  S.»vin^r  and  Loan  Snrit^v  r  AuMin.  40  Id.,  415, 

M)    "Jii  pruiierty,  no  matter  wbetlior  real  or  perHonal,  whether  HiiM;eptil>bi  of  man- 

111  poaanaiioa,  or  a  mere  choM)  in  ai*tion/'  it  is  n>»w  ronsidered  l)y  the  highest  uiithor- 

Km^buij  be  taken  by  virtue  of  the  right  uf  eminent  domain.   (Sedgwick,  OunBtrnction, 
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tne  Officer^  aim  nor  upon  a  private  ctiizen. 

This  conclusion  seems  all  the  more  certain  from  the  fact  th 
in  the  initial  act  for  the  erection  of  a  Pension  Baildii 
imposed  the  duty  of  supervising  the  erection  thereof  on  1 
master  General  of  the  Ai^my,  as  a  part  of  or  in  addition  t 
duties,  and  without  additional  compensation.  Thus,  the  a 
3,  1881  (21  Stat.,  448),  expressly  declares  that  the  buildi 
"  erected  *  *  *  under  the  supervision  of  the  Quartenna 
of  the  United  States  Army/'  General  Meigs  was  then  1 
master-General  on  the  active  list.  This  act  also  required  1 
the  site  of  the  building,  subject  to  the  approval  of  the  Secre 
and  of  the  Secretary  of  the  Interior.  He  could  not  claim  c< 
for  services  rendered  under  that  act.  (Rev.  Stat.,  1764.)  It 
none.  No  appropriation  was  made  for  paying  for  services, 
purpose  exce[)t  "for  the  purchase  of  a  suitable  site.''  This 
appropriate  money  for  the  erection  of  the  building,  yei 
permanent  provuion  tliat,  whenever  thereafter  the  buildii 
erected^  it  should  be  under  the  supervision  of  the  officer — 
master-General.  When  the  act  of  August  7, 1882,  was  pas 
Meigs  had  ceased  to  be  Quarternm,ster-General,  and  had  I 

Stat,  and  Const.   F^aw,  Tiiy.)    That  "the  right  of  conipenRation     " 
exiHt  in  cases  where  the  right  to  the  properry  taken  is  not  absohitel; 
time  of  tlie  legislative  act  ntleeting  it''  (Id.^  b''X,\^  *^^),  is  a  qnahfication 

Tliat  one's  ocmpation,  profession,  or  business  is  not  proi}ert9f  in  the 
that  word  is  used  in  tlie  Constitution  of  the  United  States  and  the  var 
stitutions,  may  be  inferred  from  the  decisions  which  sustain  the  vali 
taxes,  though  by  constitutional  provision  taxation  is  required  to  be  ad 

In  Georgia  it  was  distinctly  ruled,  that  a  tax  on  retail  dealers  io  liq 
a  tax  on  property''  (Kohlcr  r.  Schneider,  49  Ga.,  200),  and  that,  "a  ta 
lion  or  emphymoit  *  -^  *  lias  no  reference  to  profH!rty*^  (42  /rf.,  ijH 
Meiirs,  as  a  citizeu,  was  not.  by  the  act  of  Anjrust  7,  188*2,  rennire<l  to  reB 
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Qoartermaster-Geiieral,  rnitiMl  St  sites  Army,  ivtiivd,"  ami  tliis  statute 
tnwuferretl  the  duty  of  supervision  from  the  C^uarterinasterCieiieral  on 
the  active  list,  to  the  ••(Jnart«*rinaster  <Teiierai,  United  States  Army, 
retired,^  and  si>entirally  named  liim  as  such,  and  so  ehar;re<l  him  with 
tbediity  whieh  had  hiMMi  pn^viously  <Ievolved  upon  him  as  an  ofheerou 
tie  active  list.  Hut  the  art  of*  issj,  like  that  of  ISSI,  makes  no  pro- 
vision for  compensation  for  the  servii^es  of  sueh  otiieer.  It  is  I'easonahle 
to  infer  that  (Nm^^ress  in  both  nets  intended  to  re*|uiiv  the  serviees 
vitliont  compensation,  heeaus4'  both  are  silent  as  to  any  pn>visiou 
therefor.  The  silenee  of  the  latter  :ict  is  quite  as  si;;niheant  of  the 
pnrpoHe  of  Conj^ress  as  that  of  the  former.  And  as  to  sueh  eases, 
aectioii  1704  of  the  Revised  Statutes  provides  that  no  compensation 
CM  be  paid  for  services,  unless  such  compensation  is  ^^erpreMsly  au- 
thorized by  hiw.^  It  was  in  view  of  this,  that  the  hulian  appn»pria- 
tion.acts  of  May  17,  18SL>  (22  StJit.,  85),  and  Man^li  1,  I8S:^  (fd.,  t4S), 
npremly  anthori/(i  eomiHMisation  to  K.  IL  Pratt,  a  captain  in  the 
Amy,  for  services  at  the  Indian  industrial  s4'ho<d  at  i'arlisle.  Penusyl- 
TMiia.  But,  if  this  wcmc  not  so.  the  payment  of  the  com|K^nsati(m 
chimed,  as  will  \h*  shown  hereaner,  is  ]>rohibited  by  section  17tir»  <»f  the 
Kerised  Statutes. 

2.  General  Mei^s  as  a  retiriMl  Army  i»llicer,  is  still  on  officer  In  thv  puhlie 
ferriee,    Section  Uf\H  of  the  Revised  Statutes  dechin»s  that,  **  tin*  Army 

.  <rfthe  l-nited  States  .Nliall  consist  of"  ctTtain  ollicers  an<l  departments 
named,  and  '*the  ortic«»rs  of  the  Army  on  the  retinMl  list.'^ 

In  the  ease  of  TTnited  States  r.  Tyh*r  M0."»  r.  S.,  244),  the  Supreme 
Court  said : 

*^lt  is  imfHKssibh*  to  liohl  that  nu^n  who  are  by  statute  <leclare<l  To  be 
*|Mrtof  the  Army,  who  may  weiir  its  uniform,  whost*  names  siuill  be 
home  apon  its  iv;jister,  who  may  be  assi^iuMl  by  their  superior  otVuvrs 
tOMpecitied  duties  by  detail  as  other  oHicers  ar**.  who  are  subject  to  the 
nleaand  articles  of  war.  and  mav  be  tried,  not  bv  .i  jurv,  as  other  cit- 
Benaare,  but  bv  a  militarv  <'ourt-martial,  for  anv  breach  of  those  rules, 
ttuwno  may  finally  be  dismissed  on  such  trial  from  the  service  hi  dis- 
grace, are  still  not  in  tlumilittirif  srrrin'"  (s.  c,  Itl  <'t.  CI.,  22:i;  s.  <'.,  17 
lin  437). 

In  Tyler  r.  Tnited  States  (U\  ('{,  ('!.,  2:C»),  it  is  sai<l  of  retired  Army 
ofllcers  that  **l)ein^  offiwrs  in  thr  -Irwi//,  Contfrtss  ran  at  any  time  impose 
^nthem  nperi<il  dntien  irhivh  they  tronld  Iw  forced  to  perform^  And  in 
Captain  Tyler's  motion  (is  ///.,  27:,  tlu*  print'iple  is  reiitlirmed  that  a 
Wtipwi  Army  otticer  is  'mu  the  s<»rvi<re  of  the  (nited  States." 

3.  Confi^ss  had  constitutional  p(»wer  to  re(|uire  of  iieneral  AIei;;s,  as 
to  officer,  the  duty  specified  in  the  act  of  1SS2.  In  an  opinion,  Feb- 
nwry  1,  1870  (15  Op.  Att.-(nMi.,  .Vm),  the  Attoriiey-iieneral,  discussing 
the  power  of  Confi;n»ss  to  a<hl  to  the  duties  (»f  a  marshal  without  ^ivin;j: 
idditional  comi>ensation,  said:  '*It  will  not  1>e  questioned  that  (\ui- 
fRtH  has  the  i)Ower  toa<ld  such  <luties,  and  that  whether  these  warrant 
aiMitional  pay,  is  entirely  a  matter  of  ]e;ris]ative  discretirm.*'    This  is 
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fully  supported  by  authority  (1  Dill.  Mun.  Corp.,  3(1  ed.,  §§  229,  233; 
Burr's  case,  17  Ct.  CL,  384).  In  Converse  v.  United  States  (21  How., 
475),  the  Supreme  Court  said: 

*'  Undoubtedly  Congress  has  the  power  •  •  •  to  deny  comi^ensa' 
tion  altogether,  if  the  officer  chooses  to  perform  the  services  [extra  ser" 
vices  as  an  agcnt^  having  no  connection  with  any  official  duty] ;  or  they 
[it  J  may  require  an  officer  holding  an  office  with  a  certain  salary  •  •  • 
to  perform  any  duty  directed  by  the  head  of  a  department,  however 
onerous  or  hazardous,  without  additional  compensation." 

So  it  was  said  by  the  Attorney-General,  February  1, 1876  (15  Op.  Att- 
Gen.,  63G),  ^Hhat  the  ordinary  compensation  of  an  officer  is  a  full  cod- 
sideration  for  the  whole  of  his  time,  and,  therefore,  that  such  time,  if 
not  now"  fully  employed,  may  be  appropriated  entirely  whenever  Con- 
gress may  choose;  •  •  •  such  additional  appropriation  of  his  time 
and  faculties  constitutes  no  consideration  upon  which  to  base  the  suppo- 
sition of  an  implied  promise,  or  even  an  equity  for  compensation"  (An- 
drews V.  United  States,  2  Story,  202). 

It  is  well  settled  by  a  long  course  of  legislation  in  Coug^ress,  and  in 
our  States,  that  new  duties  may  be  added  to  an  office,  and  that  no  ad- 
ditional compensation  can  be  demanded  therefor,  unless  anthorixed  by 
statute.  The  act  of  June  25, 1860  (12  Stat,  106),  appropriated,  «<  for  the 
completion  of  the  Washington  aqueduct,  five  hundred  thousand  dollars, 
to  be  expended  according  to  the  plans  and  estimates  of  Captain  [M.  0.] 
Meigs,  and  under  his  superintendence."*  He  was  then  on  the  active 
list  of  the  Army.  A  statute  which  adds  a  duty  to  an  office^  is  different 
in  principle  from  one  which  adds  to  the  duties  of  a  named  offioerj  since 
in  the  former  case  a  change  of  the  officer  ciirries  the  duty  to  his  suc- 
cessor (United  States  t?.  Ferreira,  13  How.,  47,  51). 

*  Jnm*  *25,  I860,  tliiH  bill  was  by  the  PresidcDt  seut  to  the  Hoiifw  of  RepreaeutativM 
with  a  iiH'8«ttge  as  foUows : 

To  the  House  of  lieprcMcutativen : 

I  have  approved  and  Hi^^ned  the  bill  entitled  '^An  act  making  appropriations  Ibr 
Huudry  (Mvil  expenses  of  the  Government  for  the  year  ending  the  30th  June,  eighteen 
hnndred  and  sixty-one." 

In  notifyin><^t]ie  II(»uso  of  my  approval  of  this  bill,  I  deem  it  pro)>er,  under  tkt 
peculiar  (rircnnistancfs  of  the  ease,  and  in  ace(»r<lance  with  precedent,  to  uiakeaffiw 
explanatory  observations,  so  that  my  coui*8e  in  relation  to  it  may  not  hereafter  bemit- 
understood. 

Amid  a  ^reat  variety  of  important  appro])riations,  this  bill  contains  an  appropri** 
tion  '*  For  the  eonipK't'ion  ot  the  Washington  aqnednct,  five  hnndn*d  thouiukU4ldollar% 
to  be  expended  aceordin;j;  to  the  phins  and  estimates  of  Captain  MeigH,  and  under  hit 
8nperiiit«*ndeuee:  Prorided,  That  the  ofTiee  of  engineer  of  the  Potmnac  water-worki  ii 
liereby  abolished,  and  its  dnties  shall  hereafter  be  discharged  b^*  the  chief  engini^r  of 
the  Washington  ac|nednct.*'  To  this  ap])ropriation  for  a  wise  aud  b«?netieiai  object  I 
have  not  the  least  ol)j(>ction.  It  is  trne  I  had  reason  to  believe,  when  the  l:iHt  appro- 
priation was  made,  of  eight  hnndred  thousand  dollars,  on  the  12th  June,  trtGd,  "fur 
the  cou)]tletion  of  the  Washington  aipiednct."  this  would  have  been  ButHciHUt  for  the 
purpose.  It  is  now  discovered,  however,  that  it  will  require  half  a  million  more  ''for 
the  coni]>l('tioii  of  the  Washington  acpieduct;"  and  this  ought  to  be  granU*«l. 

The  Captain  Meigs  to  whom  the  bill  ivfers  is  Montgomery  C.  MeigH,  a  captain  in 
the  <rorp.s  of  engineers  of  the  Army  of  the  United  State's,  who  has  sn|iertnt«*n«l«Hl  thit 
work  from  its  connnencement,  under  the  authority  of  the  late  and  present  Secrrtary 
of  War. 

Had  this  appropriation  been  made  in  the  usual  form,  no  difficulty  could  hare 
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UnclonhtiHlly,  there  are  some  coiistitiifional  limitations  on  the  pow(*r 
of  Congress  to  add  to  tlie  duties  of  otlicrors  ereated  by  the  (.'onstitriti<»n, 
and  l>y  it  clnirj^rcd  with  duties  of  a  spcrilii'd  character.  Thu.n,  (Miurts 
or  jnil^res  cannot  be  rrquircd  to  {HU'form  the  executive  duty  of  audit  in;^ 
accounts.  ( Hay  burn's  <!ase,  li  Dall.,  4(M>;  ruitetl  States  r,  Ferrei:;;,  l.'i 
How.,  40;  United  States  r.  Todd,  Id,,  oi';  Heatty  r.  Unite<l  States, 
I>ev.,  240.)  If  Judjres  or  courts  consent  to  act  in  sueli  eases  unth*r  acts 
par^K^rtiny:  to  aiitliori/e  or  re<|uire  such  services,  tlu\v  do  so  merely  as 
commissioners  and  witliont  t'ompeusation.  Jud^res  an<I  courts  so  act  in 
appro vin*^  the  accounts  f)f  cU*rks  of  courts,  district  attru'ueys  ami 
marslials  under  statutes  (licv.  Stat.,  SKJ:   act   iM'bruary  *Jl*,  IS7."»,  is 

a|H>n 
nionoy 
Tbf 
l«re«l 

AH  enil  to  the  (|ti*-Mtinii.  I'poii  further  i'x:iiiiiii:ii  inn,  I  (Icciiicit  it  iiiiiio>Mil»]c  that  (.*on- 
gresjf  c«>iil(l  liavr  iiit('ii«t«Ml  to  iiiti-rti'n*  Mitli  t)p'  rit':ii'  ri;x]ir  of  iho  l'r«-Hiili'rit  !«>  i-nin. 
niaiiil  the  Army,  niiil  to  onlcr  Iim  otliccrH  to  »iiv  dntv  li«'  iiii;{lit  «li><>ni  most  cNii.'diriit 
for  the  piiblii;  iiitirn-Hr.  Ifllicy  cMiilfl  witluhaw  an  oi'iiriT  t'liHii  tli<*  riMniiiiMul  ni  tlu' 
President  and  M'lert  Iiiiii  for  rlir  iwrt'oiniaiicc  of  :Ui  rxfciitivf  <!Mty,  tlii'V  init;lit.  niion 
the  naiiicf  principle,  anni'X  to  an  appropriation  to  carry  on  a  war  a  ronilition  n'i|iiir- 
ing  it  xior  to  be  nnfil  tor  tlir  ilcfiMiHi*  of  tin-  ronntry  unless  a  i>artirnlar  person  nf  iin 
o^m  apl<*cti(>n  Mhoiild  eonnimml  tli**  Army.  It  vva.simporisilili*  tli:it  ( 'oppress eoulilhavt^ 
had  ipnrh  an  intention.      ' -i:..- — .: *•  *i i .-....,    :» 

merely 
depri 
forma  ncr 
not  be- 
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^   V^Ul^B  K^«*^  .•■.••■"I     iiit^iiii,    •!«    iii«riitii:^iitij^<      *v  lilt  II    iii<_«    iiti»iiiiiifi<>\i«i.t«'iiii.   ti'i<      ««iiii 

my  ai»»<>liite  antlmrity  to  nnl*'r  ('apl:iin  Mi-i);H  to  any  otlii-r  s.'rvice  I  mi;;ht  ili-i>in  ex- 
pedient. My  jifrtrrt  ri^lit  HtlM  n'mainM.  iiot\vitli>ramlin;;  tlif  fl.iiiHc,  to  mmhI  liiiu 
away  rrom  Wasliinj^ton  to  any  i»:irt  of  the  I'nion  to  MUperinteml  tiu*  I'reetion  of  a 
fortj titration,  or  nny  other  nppropriati'  duty. 

It  hoA  Im'oh  aUcffrd,  I  think,  without  suttiriiMit  cause,  that  thi'^  clause  is  iinrdnKti- 


the  PreMtcliMit  ninl  Ornate.  It  is  evident  that  ('on«;rfSMMiii'iidi'il  ut>thin;;  morr  >tv  this 
clattMe  than  to  express  a  deeidi-d  o)dnion  tiiat  Captain  Me i;[rs  should  he  eontiiiui'd  in 
the  eznplftyiiient  to  which  li<^  liad  hi-eii  previously  assigned  hy  rompeteiit  uutli<irity. 

It  i**  not  inipr«d»ahle  that  another  ipiestion  of  ;;rave  importanre  may  .-ins"  out  of 
tltift  clatUM^-  l^  the  nppn»priati(»n  conditional.  :ind  will  it  fall  provitl<'d  1  do  nor  ileeni 
it  proper  that  it  Hhall  he  expfMuh'd  iinilfr  the  snperinti'iidence  of  Captain  Mt'i«;Hf 
Thia  ii  aqneHtioii  whirh  shall  receive  serious  cniisideratioii ;  iH'causeupiui  its  decision 
laay  depend  whether  the  (;omp!etii>u  of  thi*  wat»r-works  shnll  he  arrested  for  another 
peaaon.  It  is  not  probahle  that  ('fiuirre^s  couhl  have  intended  that  this^^rcat  and  im- 
portant work  Hhoiild  d«MM'nfl  upmi  the  various  casualties  and  vii'issitudes  iuciiliMit  to 
rhe  natural  or  ofticiai  life  of  :i  sinir)(>  tiiUcer  <»f  the  Army.  This  would  he  t(»  make  the 
«rork  anlM^nlinate  to  the  man,  and  not  the  urirt  to  the  work.  :iiid  to  reverse  our  «;i*eat 
axlomaric  maxim  of  **  principles  and  not.  men."  ITpon  the  true  and  correct  il'cisiou 
of  the  clanMe  in  thirt  respect  1  d«'.<«ire  to  express  no  opiniiui.  I  repeat  that  thit*  quest  ion 
ahalL  be  carefully  cmisidered  should  its  decision  ever  hectniie  neccssarv 

.lAMKS  lU'ClIANAN. 

WAUnixOTO!*,  June  •i'i.  IN». 

The  "Captain  Meij^s'*  refom'd  to  in  said  act  is  the  same  who  is  now  (fcneral  M.  ('• 
jfeigSy  retireil.    Tn  an  nr^innent  submitted  li\  (tcneral  Meii^s  in  this  t>ase,  it  is  s:iid. 
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Stilt.,  .*)3.'>)  preparatory  to  a  (iiial  allowaiHie  by  accountiug  oflicers,  and 
ahrai/s  tcithont  compensation.  So  there  may  possibly  l>e  constitutional 
liiiiitatimis  on  the  power  of  Congress  to  add  duties  to  officers  required 
by  the  Constitution  for  specific  i»urposes  but  created  by  statute.  Thus, 
the  ijuestion  wiiich  seems  to  be  sugjrested  by  President  Buchanan's 
message  of  June  25,  18()0.  is  not  \vith<»ut  difficulty — whether  an  Army 
officer  on  the  active  list  can  be  char<j:ed  with  such  civil  duties  as  ^i-ould 
interfere  with  the  authority  of  the  President  to  command  bis  services 
in  active  military  duty  ? 

The  olliet*  which  a  retired  Army  oilicer,  or  which  any  other  officer,  may 
hold,  presents  nothing!:  in  the  nature  of  a  "contract",  the  "obligation" 
of  which  is  violated  by  a  statute  requiring  additional  duties  of  such 
officer  (Const.,  Art.  I,  sec.  10). 

that  niter  tlic  act  of  Jiiiif  'i.%  ia>0  (12  Stat.,  lOiJ),  was  passtnl,  '*a  hi^h  officer  of  tine 
f^overnineiit"  [the  Secretary  of  War  J  ordered  **  Captain  Meiers  to  the  Gulf  of  Mexico, 
relieving  him  an  far  as  he  could  from  this  and  other  dutiett,  siiperiuteudeiice  of  the 
coiistnictiou  of  the  h^j;ishiti  ve  halls,  and  the  dome  of  the  Capital,  and  of  the  construc- 
tion of  the  (leneral  Potst-Oftice  building,  by  attempting  to  commit  the  uoutrol  and 
exi)en<liture  of  the  atiuediict  work  and  appropriation  to  another  officer."  It  is  said, 
hIho,  that  after  this  **the  President  lUrceted  that  Capt.  Meigs  return  from  exile  and 
resume  eliarge  of  all  the  works.'' 

The  uet  of  March  *3,  1851  (9  Stat.,  609),  refers  to  some  party  not  uaiued,  but  desig- 
nated as  *^the  architect  and  author  of''  u  plan  of  the  custom-house  at  New  Orleans 
and  re(|i{ires  him  to  ^^  be  employed  at  a  salary  not  exceeding  eight  dollars  per  day,  to 
fnrni.sh  all  information  relating  to  the  anatomical  [architectural]  parts  of  the  watkJ' 

The  act  of  August  31,  1852  (10  Stat.,  87),  provided  similar  compensation  for  '^ao 
officer  detaih'd  from  the  corps  of  topographical  engineers*'  for  superinteuding  ths 
erection  of  the  same  building.  Under  this  act,  G.  T.  Beauregard,  then  a  captain  in 
the  regnlar  Army,  was  detailed  to  said  service  and  ])aid  therefor  the  prem^ribeil  com- 
pt^nwitioii,  in  addition  to  whieh,  as  the  records  of  the  Treasury  Department  show,  be 
wius  ])ai(l  the  compensation  of  his  rank  as  a  military  officer. 

These  acts,  by  prescribing  compensathny  seem  by  inference  to  exclude  tlie  right  to 
any  for  services  rendered  under  other  acts,  requiring  them  of  olticers,  but  without 
such  provision.  The  act  of  June  11,  lH7f3  (*-iO  Stut.,  1U:J),  authorized  the  Prenident  to 
detail  an  officer  from  the  Corps  of  Engineers  to  perform  the  civil  duties  of  a  Comini*- 
sioncr  of  the  District  of  Columbia,  but  without  any  compensation  beyond  that  of  hiii 
military  office,  which,  howo\er,  was  given  by  the  act  of  March  3,  1881  (^1  Stat.,  460). 

Additi<»Dal  <luties  have  been  frequently  imposed  by  statute  on  salaried  officers  with- 
out provision  for  additional  compensation,  and  in  such  cases  none  )iaa  Iteen  claimed 
or  p;»i«l.     Reference  will  be  made  to  some  of  these. 

By  the  act  of  March  3,  1879  (iiO  Stat.,  397),  an  appropriation  was  made  for  a  lire- 
])roof  building  for  the  use  of  the  National  Museum,  to  be  erected  under  the  directioa 
and  supiTvision  of  the  l^*gents  of  the  Smithsonian  Institution. 

The  Anrhitect  of  th(>  C'apitol  has  in  several  instances  had  jvdditional  duties  ussigned 
to  him  by  Congnss.  See  act  of  February  *2:J,  IbM  (21  Stat.,  331),  for  enlarging  City 
Hall ;  act  of  August  7,  i^f*2  (22  Stat.,  330),  for  additional  accommo<iation8.  Government 
Hospital  ft»r  the  Insane  :  (Act  March  3, 1871,  It)  8tat..  470;  15  Op.  Att.-Gen.,  Irtf). 

The  act  of  August  5, 18^*2  {22  Stat.,  "284,  s<*c.  fi),  created  '*a  boanl  of  audit  consist- 
ing of  the  First  and  Second  Comptrollers  of  the  Treasury  and  the  Treasurer  of  the 
United  States'-  with  si»?cilied  duties.  This  inipcscd  dutieii  on  the  offi«*ers.  as  they 
were  or  might  be,  and  not  on  named  officem. 

The  act  of  August  7.  \i^ii2  {*^Z  Stat..  331),  appro]>riates  ten  thouKnnd  dollar^*' for 
the  enaction  of  suitable  lin'-escapes  and  stand-pii)es  and  other  facilities  tV»r  extin- 
guishing tin*  in  the  Governnu-nt  Printing  Ollice  and  the  (5ovennnent  Hospital  for  the 
Insane  *  ^  "^  to  1m*  expended  und<*r  the  direction  of  the  Architect  of  th«*Tn»awiry, 
(icneial  M.  C.  M«"igs,  and  the  Architect  of  the  Capitol."  Each  of  these  thi-ee  office'iv 
has  a  Kalary  i>n'scrib<'d  by  law.  If  (ieni'rjil  Meigs  can  claim  eomp<>nKutiou  for Sfrvicm 
because  naniid  in  the  act  of  August  7,  IHS'i  {22  Stat.,  3*i4),  and  for  services  reudeied 
thrn'tinder,  it  wouhl  Im*  difficult  to  perceive  why  lu^  and  the  other  offit^rit  rr/arrtil  to  ia 
i<aid  act  of  ,iutfust7,  18^*2,  and  thosr  K]K'rilied  in  other  similar  acts,  nniy'not  claim 
eoniiiensjition  for  s('r\  ices  also.  Hut  any  claim  to  (.'ompensatioii  by  officem  nudrr 
tlirse  statutes  ist'xpressly  exrluded  by  section  17G4  of  the  Revij*€Ml  Statutes. 
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It  has  been  said  that  *^(]UO.stioiis  of  salary  are  ((nestions  of  coiitraet." 
y[it42]ieirs  ciwe,  18  Vt,  CI.,  2S1:  (Jlaitn>i-Assi;riiineiic  <:ase,  3  Lawrence, 
ompt.  Dec.,  22.)  And  this  may  he  true  for  the.  |>uri>ose  for  which  it 
'a«  stated.  But  it  is  equally  true  tliat  an  appointment  to  ollice  does 
ot  geuerdlly  constitute  a  c<»ntraet.  in  the  ordinary  sense,  or  with  the 
?g»l  eftects  thereof,  (.'onji^ress  cannot  chan;(e  rl;^hts  existing  under  a 
^ntract,  but  it  can  change  the  compensation  and  duties  of  an  otTice,  or 
boliHb  it,  except  in  cases  otiierwise  exinessly  providnl  by  the  Consti- 
ition.  (2  Story,  Const.  133  //.  130r>  n.;  \  Cooh\v,  Const.  Lim.  SM}  [277] ; 
I>ill.  Mnu.  Cori».,  M  ed.,  230;  Kishrr's  case,  ir>  Ct.  CI.,  323,  decided  on 
ppeal  iu  Supreme  Court,  Nov.,  ISS-i;  MitclielFs  case,  IS  Ct.  CI.,  281, 
ocided  ou  apix'al  in  Supreme  Court,  Nov.,  18S3;  Butler  r.  Penusylvaniay 
)  How.,  416.)  So  a  part^*  to  a  contract  <*.2innot,  as  a  K^neral  rule,  re 
>ver  tbe!  coDiiK'nsation  therein  inovitled  for  him,  without  performing 
s  conditions,  luit  an  otHcer  (tan  recover  his  salary  ;;enerally  although 
e  may  neglect  to  perform  the  duties  of  his  ollice.  (See  act  March  3, 
883,  22  Stat.,  563,  sec.  4;  1  Dill.  Mun.  Corp.,  3d  ed.,  §  2.35,  and  cases 
ited.)  So  civil  ottices  may  generally  be  resigned  without  the  consent 
r  approval  of  any  authority,  but  a  party  to  a  contract  cannot  lawfully 
bandon  its  performance.  And  it  is  well  settled  as  to  oflicers,  that  'Mf 
o  la^'  •  •  •  [hasj  fixed  their  fees  or  pay,  their  services  must  be 
rataitous.''  (Boyden  r.  Hrookliue,  8  Vt.,  284;  Taft,  January  20, 
577,  15  Op.  Att.-Gen.,  187;  Pierrepout,  February  I,  1876,  Id.,  534.) 
[owever  this  may  l>e,  the  authority  of  Congress  to  require  of  a  retired 
xmy  officer  the  i>erformauce  of  such  civil  duties  as  will  not  interfere 
ith  his  nominal  military  duties  cannot  be  doubt<*d.  And  that  is  pre- 
i8el3'  what  the  act  of  August  7,  1882,  does  as  to  (icneml  Meigs. 

4.  Sat  if  this  were  otherwise — if  the  statute  requiring  these  civil 
aties  is  uacoustitutioual,  as  attempting  to  require  services  of  a  private 
itizen  without  his  consent,  then  General  Meigs  is  under  no  obligation 
»  perform  them.  If  he  choose  to  waive  his  right  to  object,  or  to  regard 
le  statute  as  authority  to  act  under  it,  he  cannot  claim  compensation 
»r  his  services.  The  statute  has  provided  none.  Without  reference 
>  any  statute  on  the  subject  he  falls  within  the  maxim,  volenti  Jit  non 
spuria.  The  Supreme  Court  has  said  that  Congress  may  <leny  compen- 
fttion  beyond  salary  to  any  otllcer  even  "if  the  oflict^r  chooftes  to  perform 
le  [extra]  services."  (Converse  r.  United  States,  21  How.,  475.)  And 
le  statute  does  deny  compensation.  (Hev.  Stat.,  1703,  1704,  1705.) 
he  claimant  occupies  precisely  the  positionof  the  judges  who  audit  the 
soounts  of  clerks  of  courts,  marshals  and  district  attorneys.  And  it 
ill  be  shown  hereafter  that  he  falls  within  the  prohiltition  of  section 
r65  of  the  Revised  Statutes.  If  the  statute  purporting  to  require  civil 
aties  of  him  is  un(H>nstitutional,  it  is  void.  A  void  statute  is  as  no 
atate.  It  cannot  re<iuire  the  i»erformancif  of  duties.  Tiie  performance 
r  services  under  it  can  raise  no  indcbitatuHthssnmpsit'ui  his  favor  against 
le  United  States.  The  Gov<»rnment  can  (uily  bt*  charged  with  a  lia- 
ility  arising  under  a  valid  statute.     (Strong  r.   District  of  Coluni- 
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bia,  1  Mackey,  2G5;  Exigency  case,  3  Lawrence,  Conipt.  Dec.,  107.)  A 
party  cannot  make  himself  a  creditor  of  the  Government  by  violating 
the  law,  or  doing  that  which  is  nnanthorized.  It  follows  that  the  claim- 
ant has  no  right  to  compensation  for  8(»rvices  rendered  by  virtue  of  his 
designation  in  the  act  of  Angnst  7,  1882. 

5.  A  fatal  objection  to  the  payment  of  compensation,  for  services 
rendered  by  reason  of  the  designation  in  the  statute,  is  that  no  such 
compensation  has  been  claimed,  no  authority  has  fixeil  any  amount  to 
be  paid  therefor,  and  the  duties  assumed  under  the  appointment  of  the 
Acting  Secretary  of  the  Inferior  are,  to  some  extent  at  least,  different 
from  those  required  by  the  statute,  if  not  so  far  in  conflict  as  to 
render  the  performance  of  the  duties  of  both  positions  impossible.  The 
statute  requires  a  building  to  be  erected  "  under  the  supervision  of '^ 
General  Meigs.  The  Acting  Secretary  appointed  him  "to  be  Super- 
vising Engineer  and  Architect  for  the  erection  of  ^  the  same  bailding* 
The  duties  required  by  the  statute  and  by  the  appointment  are  not 
identical.  The  compensation  authorized  or  attempted  to  be  authorized 
is  for  services  under  the  appointment^  and  not  under  the  designation 
in  the  statute.  If  the  duties  required  in  the  two  forms  named,  are 
incompatible^  as  would  seem  to  be  possible,  then  the  statute,  if  valid,  i» 
violated,  and  no  right  to  compensation  could  grow  out  of  a  disregard 
of  its  provisions.  If,  however,  the  duties  are  compatible,  yet  if  the 
performance  of  one  would  necessarily  interrupt  or  prevent  the  per 
fornumce  of  the  other,  the  statute  would  be  equally  violateil,  and  the 
same  result  would  follow%  It  may  be  that  a  proper  conclusion  as  to 
some  of  these  suggestions  could  onlj'  be  reached  on  evidence  not  yet 
presented.  But,  in  any  view,  no  legal  ground  seems  to  be  presented  to 
sanction  the  payment  of  compensation. 

II.  The  claimant  is  not  entitled  to  compensation  under  the  apiwint- 
ment  of  the  Secretary  of  the  Interior. 

1.  Assuming  that  the  act  of  August  7,  1882,  is  valid  in  requiring,  to 
the  extent  therein  mentioned,  the  services  of  General  Meigs,  and  with- 
out compensation,  and  that  the  commission  of  the  Secretary  of  the  In- 
terior requires  the  same  services^  it  is  clear  no  compensation  can  be  paid. 
The  statute  fixes  the  right  of  the  Government  to  the  services  tritkout 
compensation.  Any  payment  would  be  a  gratuity^  which  no  officer  i» 
authorized  to  make.  { Andreaer.Redfield,  12Blatchf.,407;  Safford  &  Co.*s 
case,  1  Lawrence,  Coinpt.  Dec,  2d  ed.,  202;  Collins's  case,  15  Ct.  CI.,  34.) 

2.  Whether  the  servicies  required  by  the  appointment  of  the  Secre- 
tary of  the  interior  are  difleront  from,  or  the  same  as,  those  reqnireil  by 
the  act  of  August  7,  1882  (22  Stat.,  324),  still  no  compensation  can  be 
paid  therefor. 

(1)  This  is  the  necessary  effect  of  a  provision  of  the  Revised  Statateft 
as  follows: 

"Sec.  1705.  No  officer  in  any  branch  of  the  public  service^  or  any  other 
person  whose  salary,  pay,  or  emoluments  are  fixed,  by  law  or  regulations 
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9hall  recite  any  additional  pay,  extra  Jillowance,  or  compenHafion,  in  any 
fomk  fchatever^  for  the  ilisbursemiMit  of  public.  ini)iii*y,  or  for  any  other 
wervice  or  duty  whatever^  unless  the  Name  is  authorized  by  law,  aud  the 
appropriation  therefor  explieitly  states  that  it  is  for  such  additional 
pajy  extra  allowance,  or  eonipensation.-' 

a.  It  lias  already  been  shown  that  General  Meijjs,  as  a  retired  Army 
oflBcer,  is  an  "officer  in  a  branch  of  the  public  service  •  •  •  whose 
salary  is  fixed  by  law."  And,  as  such,  he  is  expn»ssly  prohibited  from 
receiving  "any  additional  compensation  for  an}' other  service  or  duty 
whatever.'' 

A.  It  seems  to  be  supposed  that  this  prohibition  does  not  "embrace 
an  employment  which  has  no  •  •  •  connection  •  •  •  with  the 
line  of  •  •  •  official  duty  ^  of  an  offici»r.  (Converse  r.Unitetl  Sbites, 
21  How.,  471.)  But  the  Supnmie  Court  has  said  in  effect  that  it  does 
embrace  such  emiiloyment,  unless  "the  amount  of  compensation^^  for  such 
extra  services  is  ^^ authorized  by  laic.'^  ( Td,j  471.)  And  the  court  has  said 
"the  great  object  has  been  to  establish  by  law  the  compeuHation  for  public 
■ct  V ices  •  •  •  and  not  leave  it  to  the  diseretinn  of  the  head  of  an 
ezecative department."  (Id.j  470.)  And  the  prohibition  of  section  1705 
is  especially  applicable  "to  officers  in*  the  military  service"  (Id.,  471), 
althoogh  its  "words  are  fi^enend  and  undoubtedly  include  offii^ers  in  every 
trantsh  of  the  public  service."  (Id.,  471.)  The  8u])reme  Court  has  said 
mch  oflBcsers  are  "iw  the  military  service."^  (Tyler  case,  10."i  IT.  8.,  244; 
Capt.  Tyler's  motion,  18  Ct.  CI.,  27.)  They  are,  therefore,  "in  a  branch 
of  the  public  service."  (Kev.  Stat.,  17(ri.)  But  if  there  couhl  be  any 
doabt  about  this,  the  act  of  Au^Mist  7,  1882  (22  Stat.,  .'»24),  makes  the 
saperviiftion  of  the  erection  of  the  Pensi(m  Uuildin^,  a  duty  in  connection 
with  the  militar3'  office  held  by  General  Mei^s.  l^^on^it'ss  deemed  this 
wise  and  ju.st,  and  its  decision  is  eon<;lusive.  A  military  officer  may  be 
charged  with  the  duty  of  supervising^  the  erection  of  a  fort.  Why  not 
with  the  erection  of  a  building  in  which  to  conduct  the  business  requi- 
^te  to  secure  the  payment  of  pensions  to  soldiers?  At  all  events,  if 
Congress  shall  deem  it  iiroper  to  command  the  service  of  Army  officers, 
posaessinfr  superior  learnin|i^,  abihty,  and  exi)erience  in  a  particular 
fleld  of  knowledge  and  usefulness,  accounting  otlicers  can  not  say  that 
a  law  requiring  this  is  invalid. 

c  The  act  of  August  7, 1882  (22  Stat.,  :^24),  dws  not  except  the  claim- 
ant from  the  prohibitions  of  section  1705  of  the  Revised  Stalutes.  If 
aach  exception  is  made,  it  can  only  be  by  operation  of  a  repeal  pro  tanto 
of  section  17(>5.  There  is  no  such  exception  made  in  ex])ress  terms.  It 
can  only  be  so  made  by  language  clearly  ci-eating  it.  (Claims- Assign- 
ment case,  ^^  Lawrence,  Compt.  Dec,  21);  OsageLand  case,  /(2.,  «'{6S; 
Capt.  Tyler's  Motion,  IS  Ct.  CI.,  27.)  As  repeals  by  implication  are  not 
favored,  the  exception  mentioned  cannot  be  created,  urdess  the  act 
of  1882  is  so  inconsistent  with  section  17G5  that  both  cannot  stand 
together.  (United  States  r.  Taylor,  104  U.  S.,218.)  If  both  acts  can 
be  executed  by  requiring  the  servicer*  of  General  Meigs  without  com- 


602  Firtft  Comptroller's  Office,  Treunury  Department, 

pcusatioii,  there  is  uo  repeal  pro  tanto^  aud  heuce  uo  exct^ption  created 
in  liis  t'jivor.  Tlie  question  of  repeal  may  be  considered  as  arising  in 
two  aspects:  Jirst,  that  the  act  of  1882  gives  the  Secretary  of  the  Inte- 
rior /«i/>//erf  authority  to  appoint  the  necessary  agents  to  erect  a  Pension 
lUiilding;  and  aecond^  that  said  act  in  terms  requires  the  services  of 
(icneral  Meigs. 

First.  The  act  of  1882  undoubtedly  gives  the  Secretary  of  the  Interior 
implied  authority  to  select  the  n'ecessary  agents  to  eftect  its  objects. 
But  this  implied  authority  is  subject  to  the  restraints,  limitations^  and 
prohibitions  of  other  general  statutt^^s,  including  section  1765.  This  act 
of  1882  is  as  fully  subjected  to  the  limitations  of  section  1765  as  if  both 
were  in  one  act.  In  legal  effect,  section  1765  becomes  incorporated 
into,  and  forms  a  part  of,  the  contract  by  which  General  Meigs  wa* 
employed,  or  constitutes  a  condition  in  the  terms  of  his  agency  appoint- 
ment. (Greenleaf,  Ev.,  292;  Keyser's  case,  4  Lawrence,  Compt.  Dec^ 
294;  Paschal,  Annotated  Const.,  3d  ed.,  note,  157,  and  anthorities  cited.) 
When,  therefore,  the  Jict  of  1882  by  implication  says  to  the  Secretaiy 
of  the  Interior  that  he  may  employ  agents  to  erect  a  Pension  Building, 
it  also  says  to  him  that  if  lie  employs  an  ^^  officer  •  •  •  whose  sal- 
ary  is  fixed  by  law,"  such  officer  shall  not  receive  "any  additioual  p«j, 
extra  allowance,  or  compensation"  for  any  "service"  renrtered  under 
such  employment.  Any  other  construction  of  the  statute  of  1882  would 
make  every  act,  appropriating  money  to  be  expended  ander  the  aathcv- 
ity  of  the  head  of  a  Department  in  coUvStructing  a  public  building  or 
work,  to  repeal  section  1705  as  to  all  salaried  officers  employed  in  reo- 
dering  service  as  to  such  building  or  work.  Xo  such  claim  as  this  has 
ever  been  made.  It  would  be  against  all  usage  and  contrary  to  the 
universal  understanding.  The  question  whether  a  salaried  officer  is 
bound  to  render  service  under  such  employment  by  the  Secretary  of  the 
Interior  is  wholly  immaterial.  If  the  law  requires  the  officer  to  render 
such  service  his  duty  is  to  obey.  But  if  his  services  cannot  be  required 
against  his  consent,  and  he  voluntarily  renders  such  services  in  the 
face  of  law  which  denies  him  a  right  to  compensation,  he  is  withool 
remedy.  His  right  is  settled  by  the  maxim,  volenti  fit  non  injuria, 
(Broom,  Leg.  Max.,  7th  ed.,  208;  Wilkes  v,  Dinsman,  7  How.,  125: 
Dogget  r.  Emerson,  1  Woodb.  «&  M.,  3;  Plummer  v,  Webb,  Ware,  8L) 

Second.  The  acjt  of  1882  does  not  by  requiring  the  services  of  General 
Meigs,  except  him  from  the  prohibitions  of  section  1705.  It  is  assumed 
for  ])resent  purposes  that  the  a<;t  of  1882  in  requiring  such  services  is 
constitutional.  It  has  already  been  shown  that  additioual  duties  may 
be  lawfully  imposed  on  a  salaried  ofhcer  without  additioual  compensa- 
tion. As  every  act  is  to  be  so  construed  as  to  make  it  constitutional,  if 
practicable,  this  act  must  be  held  to  impose  the  additional  duties  oq 
General  Meigs,  as  a  retired  Army  officer,  without  compensation.  In 
this  view  the  claimant  is  not  entitled  to  any  compensation  for  services 
under  the  act  of  1S.S2,  and  lience  it  and  section  1705  can  both  stand  and 
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be  operative.     There  is  no  i»riiicii>Ie  upon  whii'li  a  r<qK*al  pro  tanto  vmu 
be  inferred. 

(2)  The  (compensation  to  which  a  rotiriMl  Army  otlh'cr  is  rntitl(Ml  is 
Dot  a  petisioH.  It  is  not  providiMl  for  in  any  statute  ^rantin^  piMisiont*;. 
It  is  si>eeifieally  flerhuvd  by  the  statute  to  be  ''ptty."'  (Kev.  8tat.,  VJi\U, 
li574,  127.J.) 

lu  this  respect  it  is  piet'isely  tiie  same  as  the  (tompensation  ofotHcers 
of  tbe  Army  on  the  aetive  list.  (Hev.  Stat.,  12(51-1 -M>S.)  Siujtion  17(55 
of  the  Revised  Statutes,  for  the  puri>(»se  of  enforcing  its  prohibitions, 
uses  tbe  word  ^^2'*^y''  -'^"^^  ^^^^^  prohibitory  leji^ishition  ^rew  out  of  the 
claim  of  military  otlicers  to  extra  eompensation. 

(3)  It  i.s  urge<l  in  ar;;umeut  that  (//)  tiie  time  and  services  of  the  e.laim- 
Rnt  are  bis  own,  (h)  whieii  he  may  laxrfully  sell  to  the  (Toveriiment,  as 
fully  a8  be  may  sell  bricl\,  or  otiier  building  materials  or  supplies.  Hut 
neither  o1[  these  allegations  is  correct,  and  li'  either  is  incorrect,  his  right 
to  compeusation  fails. 

a.  It  may  l>e  true,  that  subject  to  nominal  exceptions,  the  time  of  a 
retire^l  Aruiy  officer  is  his  own,  to  use  in  every  lawful  mode.  (Rev. 
Stat.,  125.V126(l.)  Hut  the  statute  whii^h  confers  this  right,  is  amended 
by  tbe  later  act  of  August  7,  ltS82,  so  as  to  require  additional  services 
0(f  General  Meigs.  It  has  already  been  shown  that  this  latter  avX  has 
added  to  tbe  nominal  military  duties  otherwise  I'ecjuiivd  of  Oeneral 
Meig^,  tbe  further  duty  of  Huperrinintf  the  erex-.tion  of  a  iVuision  Kuild- 
in^.  Tbe  time  thus  requireil  is.  therefore,  not  hin  own — it  lawfully  be- 
ongs  to  the  (lovernment. 

A.  Sat  if  this  were  not  so,  he  cannot  lawfully  sell  it  to  the  Govern- 
ment. He  may  sell  to  the  (lOvernment  building  materials  and  supplies, 
beeanse  no  statute  has  denied  the  inherent  natural  right  to  do  so.  But 
iectioD  1765  of  the  Revised  Statutes  expressly'  declares,  that  he,  as  a 
lalaried  officer^  or  oflicer  entitled  to  *^/>a^"  shall  receive  no  comi>eusa- 
fcion  *'  in  any  form  whatever  ^  for  ••  any  other  itercice  or  duty  whatever.-' 
ETo  stronger  language  could  Ix^  used  to  ex(;lude  the  right  of  the  claim- 
ant to  receive  comi»ensation  for  the  personal  serricen  in  question.  The 
act  of  August  7,  1882,  imposes  a  ^^  duty^^  on  General  Meigs  to  render 
^ service^  as  therein  provided  and  he  is  thus  clearly  within  the  ])ro- 
liibition  of  section  17(5.'>.  One  of  the  obje<;ts  of  this  sec^tion,  evidently,  is 
to  equalize  the  peeuniary  benelits  arising  fi-oin  salaiied  olliees,  or  to  pre- 
vent tbeir  bolders  fi*om  obtaining  com]>ensation  for  unoflicial  services, 
nr  for  nervices  pertaining  to  an  ottice  not  held  by  them,  in  addition  to 
that  wbich  the  law  has  declared  sutlicient  for  the  whole  public  setrvices 
ftnd  time  of  an  officer.* 


•The  anttnal  coiiiiM'iisiitioii  of  (fCiiiTal  M«'ij;s,  :•**  a  n-tinMl  Army  olliccr,  in  §4,l2r>, 
rhicb  with  $S,ii^K  if  »lii)Wr<l  tlin  pvr  dmn  (*(Mii|M:iisati<>u,  rlaiint'd  under  the  apjHnnt- 
meni  of  the  Acting  Secrctart/ of  thr  Intn-ior  wmiM  makr  a  total  ofs7,7r.'>  tV»r  a  year.  Tliis 
imount  would  Htill.lie  Incrcancd^  it*  In*  ran  i-Iaiiii  I'lMnpriisation  tor  nrrvirrs  midtTeil. 
H>IA.  nuder  hin  dettignatioH  bit  nam*  in  viid  ad  of  Aii;riist  7.  I'^^'J  (*^**i  Stut..:{'J-l),  nMiiiir- 
,ng  hi-S  iM?rvic4M  in  sui»(^rvisiii;;  tiii*  erection  i>f  tlu*  rcnsion  Jiiiildiii;;.  and  luulrr  lii.s 
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(4)  The  question  arising  in  this  case  is  substantially  decided,  in  prin- 
ciple at  least,  in  Captain  Tyler's  motion  (18  Ct.  CI.,  25).  Section  5498 
of  the  Revised  Statutes  prohibits  under  penalty  "every  officer  of  the 
United  States"  from  acting  as  an  "agent  or  attorney  for  prosecutiog 
any  claim  against  the  United  States."  A  motion  wa«  made  in  the  ConrC 
of  Claims  that  Capt.  11.  W.  Tyler, «  retired  officer  of  the  Army,  might 
be  allowed  to  assist  in  prosecuting  certaim  claims  in  suits  against  tbo 
United  States.  The  court  ovemded  the  motion,  holding  that  a  "re- 
tired officer  of  the  Army  is  an  officer  of  the  United  States  within  the 
meaning  of  Rev\  Stat.,  section  5498,"  and  so  prohibits  him  fmm  acting 
as  attorney'  for  prosecuting  a  claim  against  the  United  States.  That 
being  a  penal  statute,  is  to  be  strictly'  ex)nstrued,  while  section  1765  of 
the  Revised  Statutes  is  not  liable  to  the  same  construction.  Yet,  if  the 
prohibition  contuined  in  section  5198  applies  to  a  retired  Army  officer, 
"whose  time  is  his  own,"  it  is  difficult  to  perceive  any  reason  why  sec- 
tion 1765  does  not  prohibit  such  officer  from  receiving  compensation 
for  personal  services  to  the  United  States.  This  is  the  inference,  at 
least,  which  seems  to  arise  from  the  opinion  of  the  Court  of  Claims  iQ 
Hedrick's  case  (10  Court  CI.,  103)  and  in  the  Collins  case  (15  Ct.  GL.,40). 

(5)  It  seems  to  be  supposed  that  the  Secretary  of  the  Interior  haii 
under  the  act  of  August  7, 1882  (22  Stat.,  324),  authority  in  his  diseretiM 
to  employ  such  agents,  and  pay  such  compensation  for  services  in  connee^ 
tion  with  the  erection  of  the  Pension  Building  sis  he  may  deem  proper^ 
and  that  the  accounting  officers  cannot  revise  his  judgment  thereon,  in 
support  of  which  are  cited  United  Stat<?s  r.  Jones  (18  How.,  92),  and 
Barnett  &  Co.'s  case  (10  Ct.  CI.,  515,  521). 

a.  The  act  of  August  7,  1882,  expressly  requires  the  Pension  Building 
to  be  erected  "under  the  supervision  of  General  M.  C.  Meigs."     Assam- 


de)*ignation  by  name  in  th«^  other  act  of  August  7,  lbS2  (*i2  Stat.,  3*U),  reqiiiriD|;  his 
vicPH  in  (lin'ctinjj  expenditures  for  the  erection  of  tire-escajiCH,  stand-pi pt*s,  &c 

The  Attorney-(ieneral  has  said,  that  the  Departuientij  **are  to  pres>utne  that  (1m 
ordinary  eom])enHation  of  an  odicer  ia  a  full  coimderaUon  for  the  whole  of  hu  time.^ 
(15  Op.  Att.-Gen.,  iVM).)  That  was  said  of  an  oHicer  on  active  duty  in  an  ofl9c«Mrhi«h 
required  his  whole  time.  And  if  this  view  be  correct  as  to  such  ojficcr,  it  wonld  kmoi 
to  apply  with  ^roat^r  force  to  an  officer  with  only  nominal  official  dntien.  Andtlw 
Attorney-(i(»neral  said,  the  time  of  an  officer  **  if  not  now  fullv  employed,  may  lie  Appr^ 
priated  entirely,  whenever  C'onjjress  may  choose/'  ami  without  additional  compensa- 
tion. The  principles  stated  in  that  opinion  seem  conclusive  aj^ainst  the  claim  in  tbM 
case.  One  of  the  evident  purposes  of  section  17(55  of  the  Revised  Statutes  was  to  pre- 
vent any  one  officer  from  securin>j  for  extra  services,  conipensation  in  addition  to  his 
pay  &s  an  officer.  Its  policy  seems  to  be  to  prevent  a  multiplication  of  benefits  iu 
favor  of  ow«  penton,  and  to  leave  the  way  open  for  others  lens  favored  to  share  the 
cmolnnients  of  public  employment.  This  policy  is  not  only  enforced  by  section  1765 
of  the  Revised  Statutes  but  by  section  1764,  which  nrovidcfl,  that  '' no  allowance  or 
comjjensatiou  shall  be  nnide  for  any  extra  s<*rvicc8  wnatever  which  any  officer  *  * 
may  be  required  to  ])erform,  iinlenH  expresnlfi  authorized  ft. v /air."  General  Mei^  is  an 
officer.  He  is  require<l  by  the  act  of  August  7,  IH'^'i  ('-«  Stat.,  :W4),  to  perfi»rm  certain 
dnties.  No  compensation,  therefore,  is  *' expressly  anthorized  by  law.  Ileuce.  nnder 
section  17G4,  "  no  allowance  or  compensation  "  can  be  niailo  for  such  Hervice.  If  this 
act  authorizes  the  Se<'retary  of  the  Interifir  to  require  other  services  of  General  M^ig^^ 
he  cannot  be  paid  any  compensation  therefor,  because  none  is  ^^expresHlv-iiithorizcvl 
by  law."  If  the  Secretary  of  the  Interior  cannot  lawfully  retinire  the  wrvices  of  Gen- 
eral Meijrs,  then  he  is  not  under  obligation  io  render  any.  If  he  chooses  volnntarilr 
to  do  so  his  ri;:ht  to  compensation  is  denied  by  section  i7<»  of  the  Hevisc^l  Statute*.' 
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ing  tbis  provision  to  be  valid,  no  officer  had  any  authority  either  to 
mppoint  General  Mei^s  as  an  agent  to  render  that  fc>ervice,  or  to  make  a 
eantract  with  him  for  that  purfmse.  And  if  this  be  so,  no  v\^\\i  to  com- 
penaatiou  for  that  service  conhl  arise  from  such  appointment  or  contract 
Bince  neither  could  be  thus  made.  Thin  duty  wai<  already  devolved  upon 
General  Meigs,  as  a  retired  Army  ofllcer,  leaving  no  discretionary  or 
other  power  in  the  Secretary  of  the  Interior  as  to  that^  or  as  to  the 
caimpensaiion  therefor. 

h.  The  Secretary  of  the  Interior,  clearly,  had  discretionary  authority 
to  appoint  necessary  agents,  and  to  employ  i>erHons  to  render  all  other 
services  necessary  to  erect  the  Pension  Buihling,  and  to  fix  their  com- 
pensation, ej^xpt  in  so  far  as  this  or  oilier  HiaiuieH^  regulate  or  limit  that 
aathority.    The  act  of  August  7,  1882,  so  far  as  Implickl  authority 
■TJnm   under  it  to  prescribe  compennation  for  services  to  execute  its 
purposes,  and  section  17(j5  of  the  Ilevised  Statutes  are  in  pari  materia 
-^they  are  both  to  be  considered  together,  and  effect  is  to  be  given  to 
both,  and  each  is  to  be  so  construed  as  not  to  interfere  with  the  opera- 
tion of  the  other.    Such  statutes  ^'are  to  \^  taken  together  sis  forming 
system,  and  as  interpreting  and  enforcing  each  other"  (Palmer's 
1  Leach,  3d  ed.,  39.'3).    They  are  ^^explanatory  of  each  other"  (Bex 
Wm  Ixiehdale,  1  Burr.,  447).    This  ru[e  of  construction  is  well  settled 
<17nite<I  States  r.  Taylor,  104  U.  S.,  218;  StMlgwick  Construction  Stat. 
and  Const.  L.,  2(M^;  liardcastle,  Statutory  Laws,  58;  Bishoi>,  Written 
Ijaws,  82).    And  of  this  the  proper  accounting  otlicers  are  required  by 
law  to  jndge  (liev.  Stat.,  2G9,  277  ;  Hall's  Opinion,  1  Lawrence,  Compt. 
I>ec.,  2d  ed.,  App.,  5(MI).    The  Secretary  of  the  Interior  has  under  the 
oet  of  August  7, 1882,  implieil  authority  to  em[>loy  all  i>ersons  and  appoint 
all  agents  he  may  deem  necessary,  and  to  i)iv8cribe  compensation  in 
hi9  discretions  except  as  limited  in  said  act  and  by  section  17G5  of  the 
Bevised  Statutes.    With   his  discretion,  when  exercised   xcithin  those 
HmiiSj  no  accounting  oflicers  can  interfere.    The  Secretary  is  tiie  sole 
and  final  judge.    And  this  is  all  that  is  decided  in  the  much  misun^ 
derstood  and  misapplied  case  of  United  States  r.  Jones  (18  How.,  95). 
That  case — decided  by  a  divided  court — has  been  elsewliere  fully  con- 
sidered, and  it  is  unnecessary  to  repeat  what  has  been  there  said. 
(1  lAwrence,  Compt.  Dec.,  2d  ed.,  541,  rM),)     In  the  Barnett  case  (16 
Ct.  Cl.f  521),  the  effect  of  the  action  of  the  Commissioner  of  Internal 
Bevenae  as  giving  a  right  of  action  in  that  courts  was  involved,  and  was 
pix>|9erly  decided.    That  was  a  question  for  the  court,  not  for  account- 
ing  ofBceni,  to  decide.    The  authority  of  accounting  otlicers  was  not 
imvohedf  the  csise  did  not  require,  and,  of  course,  there  could  not  be, 
any  decimon  thereon.    This  is  ch'ar  from  the  opinion  of  the  Supreme 
Coart  in  United  States  r.  Savings  Bank  (104  U.  S.,  7:i3).    The  principle 
staled  in  the  Bainett  case  applies,  not  universally  nor  generally,  but 
in  siHscial  cases  when  a  statute  gives  the  head  of  a  Depiirtment  exclu- 
idve  anthority  to  employ  agents  and  fix  their  compensation,  and  when 
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sa<»h  authority  is  exerciaed  in  a  mode  not  to  conflict  with  any  law.  It 
is  not  supposed  the  case  wa«  intended  to  lay  down  any  other  rule 
than  this.  However  this  may  be,  acconnting  officers  in  very  many 
cases  ^^hare  the  burden  of  responsibility  cast  upon  them  of  revi»ing 
the  judgments"  and  of  "correcting  the"  real  "mistakes''  of  officers 
who  by  inadvertence,  mistake,  or  error  in  construing  st-atnte^,  have 
in  form,  but  not  in  legal  effectj  created  a  liability  against  the  United 
States.  This  is  too  well  settled  to  admit  of  doubt.  It  Is  shown  by  the 
unanswerable  opinion  of  a  learned  Comptroller,  remlered  February  10, 
1851  (1  Lawrence.  CJompt.  Dec,  2d  ed.,  App.,  509).  If  this  were  not  so, 
the  accounting  system  would  be  of  but  little  value.  In  like  manner 
the  inadvertence,  n]istakes,or  (errors  of  accounting  officers  in  constraing 
statutes  are  equally  subject  to  revision  by  Congress,  and  by  the^'juif 
authority^  which  constitutes  the  highest  and  greatest  safeguard  for 
every  ri^ht  of  every  citizen — a  tribunal  which  has  no  superior,  and 
which  commands  the  respect  of  the  world — the  Supreme  Court  op  j 
THE  Fnited  States.  In  exceptional  cases,  other  courts  can,  to  a  li»- 
ited  extent,  exercise  a  somewhat  similarjurisdiction,  and  their  jiidgmentti 
{ire  to  be  obeyed,  and  are  always  entitled  to  the  highest  consideration 
and  respect  (3  Lawrence,  Compt.  Dec,  In  trod.,  xxxiv).  So  the  action 
executive  otlicers  in  the  execution  of  laws  is  always  entitled  to,  anl-j 
must  receive,  the  highest  consideration  and  respect.  But  aecoantiBf  ■;) 
officers  are  by  law  charged  with  duties  which  they  have  no  discretion 
to  omit,  and  are  required  to  .judge  within  tiie  jurisdiction  assigned  \ 
them,  of  the  effect  of  laws,  and  to  act  on  the  conclusions  they  may 
thus  reach. 

III.  Tile  appointTiient  made  by  the  Secretary  of  the  Interior  did  not 
constitute  (leneral  Meigs  an  opicer, 

1.  It  is  well  settled  that  a  retirerl  Armv  officer  mav  hold  another 
compatible  civil  office,  aii<l  be  entitled  to  receive  the  salary  of  both 
offices.  (I)evens,  Attorney-General,  June  11,  1877,  15  Op.  Att.-CleiL, 
;50fi;  Collins  r.  United  States,  15  Ct.  CL,  22.)  The  act  of  September 
;](),  1850  (0  Stat,  512),  prohibited  the  payment  to  one  person  of  the  sala- 
ries of  two  ollices,  but  this  was  omitted  from  the  Revised  Stntates. 
(Colliiis\s  cas(»,  15  Ct.  CL,  37.)  If  therefore  (ien.  Meigs  is,  under  the 
r.ommission  of  the  Secretary  of  the  Interior,  an  ojjfic^r^  he  may  be 
entitled  to  comiieiisation  as  such. 

2.  In  those  cases  in  which  the  head  of  a  Department  is  charged  by 
an  appropriation  or  other  act  with  the  duty  of  erecting  a  public  budd- 
ing, an<l  the  law  has  not  specifically  prescribed  the  agents  he  may 
omi)loy,  he  may  appoint  the  necessary  agents  to  execute  the  duty  so 
imposed  on  him,  but  tlies(*  are  not  officers.  Thus,  in  Gratiot  r.  The 
CTnited  States  (15  IVt.,  ;570),  it  is  said: 

** There  are  many  authorities  <'onferred  on  the  different  Departments 
of  the  Government,  which,  for  their  due  execution,  require  services 
and  duties  to  be  performed,  which,  are  not  strictly  appertaining  to,  or 
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«levolve<l  npoii  any  particular  otlioers,  or  which  require  arfencieH  ot*  a 
special  cliHcretioiiary  nature.  In  su<;h  cases  the  Department  charged 
with  the  execution  of  the  particular  authority,  busiiu»ss,  f»r  duty,  Jias 
always  been  deemed,  incidentally,  to  ])Ossess  the  ri;;ht  t(»  eniphiy  the 
proper  perttotM  to  |KMform  tiie  same,  as  the  apjiropriate  means  to  carry 
into  effect  the  required  end."' 

In  l^nitetl  States  r.  FiUeUrown  (7  Id.,  4.*5),  it  was  liehl  that  the  com- 
missioners of  the  "Navy  h(»spita1  fund"*  had  authority  "to  appcnnt 
agents  and  superintendents  for  the  mana«rement  of  the  business  con- 
nected with  the  em]doyment  of  the  fund.'' 

3.  Persons  so  appointed  have  uniformly  been  styled  ayentn^  and 
Others,  especially  those  employed,  have  been  desi^ijnated  as  cmployvH, 

\  (United  States  r.  Germaine,  \)\)  V,  8.,  .">0S;  Swamp  Land  case,  -*  Law- 
rence, Compt.  Dec,  2d  ed.,  VM\i  Clerks'  Investi^xation  case,  .*i  /r/.,  218; 
Attorney-General  Nelson,  Septend)er  21.  1S4:5,  \  Op.  Att.  Gen.,  248; 
Bev.  Stat.,  3014,  ;m;;'>8:  Mallorv-s  case,  :\  (>t.  ('!.,  2r>fi;  fit  one's  case, 
JA,  2riO;  Kirby-s  case,  A/.,  2<M>;  Tyson's  cas^^  4  Td.,  'M^i\\  5  0|>.  Att.- 
Oen.,  754.) 

4.  The  (Constitution  provides  that: 

*^[The  l*re8ident|  shall  nominate,  and  by  and  with  the  advice  and 
consent  of  the  Senate,  shall  appoint  ambassadors,  other  public  minis- 
ters and  conAuls,  Judf^es  of  the  Supreme  Court,  and  all  other  offieern  of 
the  United  Stateft,  whose  appointments  are  not  herein  otherwise  provided 
fbr,  and  which  shall  be  fHtahlinhed  by  law ;  but  the  Congress  may  by  law- 
vest  the  appointment  of  such  inferior  oflic<Ts.  as  they  think  pro|H'r,  in 
the  President  ahme,  in  the  courts  of  law,  or  in  the  hea<ls  <»f  Depart- 
mentH.^     (Const..  Art.  2,  sec.  2.) 

LTnder  this  it  is  apparent  that  there  can  be  no  office^  unless  it  is  estab- 
lished or  recognized  by  the  Constitution  or  l>y  act  «)f  Conjjress.  (United 
States  r.  Maurice  et  aL,  2  P»rock.,  104,  105;  People  t\  Bedell,  2  Hill, 
If.  Y-,  19r»;  Field  r.  Girard  Collcj^e,  51  Pa.  St.,  2,T;:  Bender's  case,  1 
liawrence,  Compt.  Dec,  2d  cd.,  .*>25;  s.  <.,  ///.,  .iOU;  Hhcem's  case,  ;5  fd,^ 
307;  -"i  Op.  Att.-Gen.,  8.S,  754;  7  ///.,  210.)  The  head  of  a  DepartnuMit 
cannot  creatr  an  office^  and  unless  it  bi'  trreattMl,  it  cannot  be  lilled  by 
appointment.  The  creation  of  an  4»nicc  is  the  exercist^  of  le,i»:islative 
power.  (1  Dill.  Mun.  Corp.,  .'>d  ed.,  207;  llo1)oken  r.  Harrison,  .*>0  N. 
J.  Luj  73.)  Th(»  incidental  authority  of  the  head  of  a  Department  to 
carry  ont  the  purposes  of  an  api»ro])riation  act  cannot  extend  bcyoml 
the  reasonable  necessity  of  tin*  <!ase,  and  this  is  satisfuMl  in  this  case  by 
the  apiK)intment  of  an  ayent.  Thus  in  (iiited  States  r.  Maurice  vt  al, 
(2  Brock.,  102),  Marshall,  C.  J.,  said:  'M  do  not  think  that  the  mere 
direcstion  [by  an  act  of  (Nmjjress|  that  a  thin^  shall  be  done  (the  erec- 
tion of  a  public  work  by  the  President  |,  *  •  •  can  be  fairly  con- 
straed  into  the  establishment  of  an  office  for  the  purpose,  if  the  object 
can  be  effected  without  one."  (lloboken  r.  Harrison,  .'$0  X.J.  L.,  7.'i; 
White  r.  Tallman,  2  Dutch.,  t)7;  1  Dill.  Mun.  Corp.,  .id  ed.,  207;  Whar- 
ton, Agency,  §§40,  127,  7(M):  The  Floyd  Acceptances,  7  Wall.,  080.) 

rt  18  difficult  t^)  find  an  exact  detinition  of  an  office  under  the  National 
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CoiistitutioD.  It  lias  been  defined  '^a  public  charge  or  employment" 
But  it  is  said  that,  <^ although  an  office  is  'an  employment,'  it  does  not 
follow  that  every  employment  is  an  office.  A  man  may  certainly  be 
employed  under  a  contract,  express  or  implied,  to  do  an  act,  or  perform 
a  service,  without  becoming  an  officer.''  (United  States  v.  Maurice  rt 
al^  2  Brock.,  103 ;  Bell  v.  United  States,  Twenty  Per  Cent.  caseH,  9  Ct 
GL,  302.)  This  definition  is  therefore  neither  complete  nor  accurate.  In 
United  States  v.  Hartwell  (6  Wall.,  393),  the  court  said : 

'<An  office  is  a  public  station,  or  employment,  conferred  by  the  ap* 
pointment  of  government.  The  term  embnices  the  ideas  of  tennrei 
duration,  emolument,  and  duties."  (See  United  States  v.  GteruuuneiM 
U.  S.,  511.) 

This  describes  qualities  some  of  which  are  essential  to  an  oflBce— it 
gives  characteristics  or  attributes  of  an  office.  It  does  not  seein  to  pro- 
fess to  give  all.  So  far  as  it  defines  an  office  as  a  ^'public  station  or 
employment,^  it  is  not  supposed  that  it  professes  to  give  a  compreheo- 
sive  or  exact  definition  for  all  cases.  There  are  many  public  Btatknt^ 
and  employments  which  are  not  offices.  So  far  as  it  says  an  office  i 
conferred  ^^  by  the  appointment  of  government,"  it  may  be  remar 
that  legislative  officers  may  be  ap[>ointed  or  elected  by  either  Hooae 
Congress,  or,  for  legislative  i)uri>oses,  may  be  craated  by  statnte  ani 
appointed  in  the  mode  it  prescribes.  Executive  and  judicial  offi< 
ai*e  appointed,  not  by  the  '^  government"  in  its  full  sense,  bat  by  thtj 
President,  ^'by  and  with  the  advice  and  consent  of  the  Senate,"  exoefit 
in  those  cases  in  which  Congress  has  by  law  vested  ^Hhe  appointmeol 
'of  inferior  officers  in  the  President  alone,  in  the  courts  of  law,  or  in  the 
heads  of  De])artments."  So  far  as  it  declares  that  the  term,  office,  em* 
braces  the  idea  of  emolument,  it  may  be  said  that,  according  to  the 
Attorney-General,  tbere  may  be,  "strictly  speaking,  public  officers' 
holding  offices  of  "  trust"  without  emolument.  (15  Op.  Att.-Gen.,  187.) 
The  court  was  not  dealing  with  exact  definitions,  but  stating  attribotai 
of  an  office  with  reference  to  the  case  before  it. 

In  the  United  States  an  office  in  the  technical,  legal  sense  is  a  posi- 
tion of  public  trust  in  the  government,  or  some  branch  of  the  pnblio 
service,  created  or  recognized  as  such  by  the  Constitution,  or  by  anthoritj 
of  a  statute,  requiring  of  its  incumbent  the  performance  of  such  dntM 
as  are  i)rescribed  or  recognized  by  the  authority  under  which  it  is 
created.*  A  dcjure  oliicer  is  the  legally  appointed  and  qualified  incam- 
bent  of  an  office.  Of  course  there  may  be  de  facto  officers,  and  so  stat- 
utes may  describe  p(Tsons  as  officers,  when  they  are  not  techuieally  so^ 
and  may  describe  officers  by  misnomers.  A  misnomer  does  not  change 
real  character.  Things  may  be  called  what  they  are  not;  they  may  be 
what  they  are  not  called.  Their  character  is  determined  by  what  they 
are,  rather  than  by  what  thej'  are  called. 


•  It  cannot  ho  created  liy  treaty.     (Holdcn  v.  Joy,  17  WaU.,  226; 
the  Treaty  Power,  Law  Library  of  Congress,  chapter  18,  No.  2.) 


aee  Lawrence  on 
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There  seeinB  to  be  one  anomaly  in  our  system  on  the  subject.  The 
onstitatioQ  has  prescribed  the  mode  of  appoiutinf^  executive  and  judi- 
ial  officers.  A  person  not  so  appointed  cannot  be  an  officer^  though  he 
lay  perform  duties  having  all  the  requisites  of  those  belonging  to  a 
ablic  office.  (United  States  r.  Germainc,  09  U.  B.,  508.)  In  such  case 
e  woald  be  technically  an  oflicer,  if  appointed  by  the  head  of  a  Depart- 
leut  auder  a  statute  authorizing  it.  This  seems  to  present  a  class  of 
uee  in  which  official  character  is  determine<l,  not  alone  by  the  inherent 
uflJity  of  the  duties  required  and  services  rendered,  but  by  the  source 
r  the  appointment.  In  other  words,  we  may  be  com|>elled  to  call  one 
lan  an  officer  and  another  an  agent,  though  both  are  |>erforming  the 
une  character  of  service.  The  claimant  is  not  an  officer  by  virtue  of 
lie  appointment  made  by  the  Secretary  of  the  Interior. 

5.  It  seems  to  be  supposed  that  the  act  of  August  7, 1882,  creates  an 
flBee,  and  makes  General  Meigs  the  incumbent  thereof.  This  act  was 
greed  to  by  the  Senate  and  was  approved  by  the  President.  It  declares 
hat  the  Pension  Building  therein  mentioned  shall  be  erected  ''  under  the 
■pervision  of  General  M.  C.  Meigs,  late  Quarterniaster-Cxeneral,  United 
Hatee  Army,  retired."  The  President  did  not  act  alter  the  approval  of 
Ilis  etatate  to  appoint  or  commxHgion  any  officer  under  it.  The  Consti- 
ation  declares  that  the  President  '^ shall  noininnte^  and  by  and  with  the 
idTice  and  consent  of  the  Senate  appoint  •  •  •  officers.'^  It  is 
■id  by  an  eminent  author  that  the  words,  ^'shall  nominate,'^  mean  '^to 
woomuieud  in  writing  to  the  Senate  the  name  of  an  appointee  for  con- 
Irmation.  It  is  in  this  form  the  ^advice  of  the  Senate'  is  asked.  This 
a  the  sole  act  of  the  President,  and  is  voluntary.''^  (Marbury  r.  Madison, 
L  Cranch,  137;  Story,  Const.,  1548;  Paschal,  Anno.  Const.,  .'M  ed.,  175.) 
ftjid  it  is  said  that,  ^'even  after  confirmation,  the  President  may  in  his 
liacretion  withhold  a  commission;  and  until  a  (commission  has  been 
ngnedj  the  appointment  is  notjully  conMummatedJ^  (4  Op.  Att.-Geii.,  1218, 
103;  Paschal,  Anno.  Const.,  170;  United  States  v.  Le  Baron,  10  IIow., 
r4;  Story,  Const.,  1548-1554;  4  Jefferson's  Correspondence,  75, 317,  372; 
Bawle  on  the  Const.,  IGO;  Marbury  r.  Madison,  1  Cranch,  157:  Moore's 
95  U.  S.,  TOO;  Collins's  case,  14  Ct.  CI.,  575;  s.  c,  15  /rf.,;U.)  It 
clear  that  there  has  been  no  nomination  of  (ieneral  Mei|;:s,  no 
ionArmation  by  the  Senate,  no  commission  issued,  no  oftice  created,  and 
benoe  that  the  claimant  is  not  an  olUcer  under  the  act  of  August  7, 1882. 
knd  furtheTi  from  what  has  been  already  said,  it  is  equally  clear  that 
under  the  approved  description  of  the  character  and  functions  of  an 
iffloer,  the  claimant  in  dischargini;^  duties  in  reflation  to  the  Pension 
Building  is  not  an  officer.  This  question  has  been  authoritatively  set- 
led*  The  Supreme  Court,  in  referring  to  a  statute,  which  in  terms 
mposed  uongudicial  duties  on  judicial  ofticers  therein  designated  by 
lieir  official  titles,  has  said  that,  ^^  if  they  are  to  be  regarded  as  officers, 
udding  offices  under  the  Government,  the  i>ower  of  appointment  is  in 
dto  President,  by  and  with  the  advice  and  consent  of  the  Senate;  and 
13133 2 
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Congress  could  not  by  law,  designate  the  persons  to  fill  these  offioesJ"  (United 
States  V,  Ferreira,  13  How.,  51.)  • 

It  follows  that  the  claimant  was  not  made  an  officer  by  the  act  (rf 
August  7,  1882. 

lY.  So  far  as  any  assignment  to  duty  was  made  by  the  Acting  Secre- 
retary  of  the  Interior,  if  any,  beyond  the  duties  required  by  the  act  of 
August  7,  1882,  it  would  seem  to  be  void. 

The  act  of  January  21, 1870  (16  Stat,  62),  provides: 

"That  fl]  no  retired  officer  of  the  Army  shall  hereafter  be  assigned  t» 
duty  of  any  Mnd^*  or  [2]  be  entitled  to  receive  more  than  the  pay  atd 
allowances  provided  by  law  for  retired  officers  of  his  grade;  and  all  sntk 
assignments  heretofore  made  shall  terminate  within  thirty  days  frofli'i 
the  passage  of  this  act." 

This  was  amended  by  joint  resolution  of  April  6, 1870  (16  Stat,  SlfS^ 
and  February  27, 1877  (19  Id.,  243),  and  carried  into  the  Revised  3tal* 
utes,2d  ed.,  as  follows: 

"  Sec.  1259.  Retired  officers  of  the  Army  may  be  assigned  to  da^ 
the  Soldiers'  Home,  upon  a  selection  by  the  commissioners  of  that  ii 
tution,  approved  by  tbe  Secretary  of  War;  and  a  retired  officer  shaU 
be  assignable  to  any  other  duty:  Provided,  That  they  receive  firom 
Government  only  the  pay  and  emoluments  allowed  by  law  to  ret 
officers.'' 

*  The  foUowiDg  official  order  is  given  for  information : 

[General  Orders  No.  15.] 

Headquarters  of  the  Army, 
Adjdtant-Generax'8  Offick, 

WaaihifigUm^  Fehrmarg  S,  18III. 

I.  Under  the  provisions  of  the  act  approved  January  21,  1870  (General  Orden  Kik 
9),  all  retired  officers  who  have  been  assigned  to  duty  will  be  conrndered  bb  reUeviA-; 
from  such  assign  men  t  on  the  21st  instant,  and  will  proceed  to  such  homea  bb  theywsf 
elect. 

II.  Ketired  officers  detailed  as  professors  at  colleges  (under  the  act  of  Jal v  88, 18M^ 
section  26),  will  be  considered  as  relieved  from  the  detail,  bat  they  are  ftt  libefty  ti 
remain  at  the  colleges,  if  they  desire,  nnder  any  private  arrangements  with  the 
thorities  thereof. 

III.  It  is  understood  that  retired  officers  may  enter  upon  any  pHvola  hu8ime$$;  thil 
they  have  a  right  to  change  their  place  of  residence,  or  travel  at  their  own  pleaHM^ 
witliout  fui*ther  authority,  except  to  leave  the  United  States  to  go  beyond  sea  ifsx^ 
graph  1^3,  Regulations  of  1863);  and  that,  unless  specially  exempted,  they  shoiiidf^ 
port  their  address  monthly  to  the  Adjutant-General. 

IV.  In  thus  performing  a  duty  which  the  law  imposes,  the  Secretary  of  War  uA 
General  of  the  Army  take  occasion  to  express  their  regret  that,  in  the  natoral  eennt 
of  things,  the  long  continuance  of  most  faithful  devotion  to  dnt^  on  the  part  of  tbi 
officers  concerned  must  at  last  terminate.  Doubtless  in  mostj  if  not  in  all  caMt,ft 
respite  from  unceasing  toil  and  responsibility  will  be  grateful^  if  not  neceesary,  oofl^ 
ing  as  it  does  in  this  involuntary  form,  and  without  a  poesibility  of  implied  reproedL 
The  best  wishes  of  the  Government  for  their  future  comfort  and  happinees  Iblloir 
these  veterans,  and  those  who  have  preceded  them  in  retirement  ftom  all  serriee,  to 
the  homes  of  their  choice. 

By  command  of  General  Sherman : 

E.  D.  TOWNSEND, 
^  AdJBtami^G€BmmL 

9 

After  this  order,  acts  were  passed  July  15,  1870  (16  Stat.,  320,  ch.  294,  aee.  O;  ael 

February  27,  1877  (19  Stat.,  283,  ch.  69).    See  Rev.  Stat.,  1260. 
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The  act  of  Janaary  31, 1870,  seems  to  be  so  general  and  comprehen- 
re,  as  to  prohibit  the  assignment  of  a  retired  Army  officer  <^  to  dnty  of 
ly  kind."  And  this  prohibits  snch  assignment,  either  by  the  War 
epartment  for  military  duty,  or  l>y  the  hea<l  of  any  other  Department 
r  auy  other  dnty.  This  resnlt  is  made  all  the  more  manifest  by  the 
aase  which  declares  a  retired  officer  shall  not  ^^be  entitle<l  to  receive 
ore  than  the  pay  an<l  allowances  provided  by  law  for  retired  officers 
'  his  grade."  This  latter  clause  is  not  carried  into  section  1259  of  the 
erised  Statutes,  doubtless,  because  it  was  wholly  unnecessary,  since 
a  retired  officer  could  not  ^^be  assigned  to  duty  of  any  kind,"  of  course 
»  could  not  ''be  entitled  to  receive  more  than  the  pay  and  allowances 
rovided  by  law  for  retired  officers  of  his  grade."  The  whole  legisla- 
on  iu  relation  to  retired  officers  shows  the  purpose  of  Congress  to  deny 
leoi  compensation  when  exceptional  authority  was  given  to  detail  them 
%  any  dnty.  Thus  the  act  of  July  15,  1870  (10  Stat,  320,  sec.  23),  as 
inied  into  section  1260  of  the  Revised  Statutes  amended  by  act  of 
'ebmary  27,  1877  (19  Stat.,  243),  i)ermitted  any  retired  officers  to  be 
etailed  to  serve  as  professors  in  any  college,  but  with  "  no  additional 
nnpensation."  (And  see  Rev.  Stat.,  2062;  act  March  3, 1879, 20  Stat., 
My  sec.  1 ;  act  July  1,  1879,  21  Stat.,  46.)  The  analogy  of  the  opinion 
f  Attorney-General  Devens  of  September  4,  1877  (15  Op.  Att.-Gen.y 
B2),  is  applicable  here  and  supports  the  conclusion  that  the  claimant 
annot  be  paid. 

Finally,  it  may  be  said  that  the  importance  of  this  case  does  not  rest 
lone,  nor  chiefly,  on  the  amount  it  involves,  but  rather  on  the  fact  that 
iie  principles  upon  which  it  must  be  decided,  afifect  a  large  and  merito- 
kms  class  of  citizens — the  retired  Army  officers.  If  it  should  now  be 
flld  that  the  claimant  is  entitled  to  payment,  and  if  such  conclusion 
honld  be  in  violation  of  a  proper  construction  of  the  statutes,  the 
ETOr,  perhaps,  could  not  in  any  mode  be  correcte<l  in  favor  of  the  United 
Itetes.  (Beeside's  Appeal,  ante  171;  3  Lawrence,  Compt  Dec,  Introd., 
ITU.)  But,  if  the  construction  now  given  to  the  statutes  above  con- 
ideied  be  erroneous  the  claimant  has  an  ample  remedy.  (Id.,  xxxvii.) 
Ebe  ODly  safe  course  to  pursue  is  to  hold  that  the  claimant  cannot  bo 
awfully  paid. 

The  disbnrsing  officer  of  the  Interior  Department  will  be  advised  that 
a  the  settlement  of  his  accounts  he  cannot  be  allowed  for  payments 
Dade  to  the  claimant. 

Tbsisubt  Department, 

Jfnl  CcmptroOer^i  Office^  December  29, 1883. 


KoTK. — Am  to  the  power  of  a  legislative  body  to  dosigoate  a  peraon  by  name  in  a 
:»tate  to  perform  official  or  other  duties,  see  State  r.  Kennon,  7  Ohio  State  Rep.,  546. 
SflBoloiiieDt  ia  not  an  eeeential  element  of  an  ofiBce  {Id.,  &r>8).    Office  defined  {Id), 

JnljrSly  1860,  Attorney-General  Black  gave  an  important  opinion  (9  Op.  Att.-Gen., 
B),  ou  the  memorial  of  "  Captain  Meigs,''  in  relation  to  his  rights  under  the  act  of 
Bne  35, 1800  (IS  SUt,  106). 
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Siuce  the  foregoing  opinion  was  rendered  by  the  First  Ck>m 
in  this  case  the  folio vviug  proceedings  were  had  therein  in  tiie  ( 
Claims : 

CouBT  OF  Claims. 

MONTGOMEEY    C.   MeIGS 

vs. 
Thk  United  States. 

(JaJgmenb  rendered  May  5, 1884, 19  Ct.  CL, .) 

This  case  having  been  heard  before  the  Conrt  of  Claims,  the 
upon  the  evidence,  find  the  facts  to  be  as  follows: 

On  the  8th  of  September,  1882,  the  Secretary  of  the  Interior 
and  delivered  to  the  claimant  the  following  commissidn : 

<^  The  United  States  of  America  to  all  to  whom  these  presen 

come,  greeting: 

^<  Know  ye  that,  reposing  special  trust  and  confidence  in  th( 
rity,  ability,  and  discretion  of  Brig,  and  Bvt.  M^.  G^u'l  Montj 
C.  Meigs,  U.  S.  A.  (retired),  I  do  appoint  him  to  be  supervisin 
Beer  and  anrhitect,  for  the  erection  of  a  brick  and  metal  fire-prooi 
iug  for  the  use  of  the  Pension  Office,  under  provisions  of  an 
^Congress  approved  August  7, 1882,  this  appointment  to  take  effe 
tember  1,  1882,  and  do  authorize  and  emi)Ower  him  to  execute  ai 
ifill  the  duties  of  that  office  according  to  law,  and  to  hold  the  sail 
with  all  the  rights  and  emoluments  thereunto  legally  appertAii 
him,  the  said  Montgomery  C.  Meigs,  during  the  pleasure  of  the 
tary  of  the  Interior  for  the  time  beiug. 

^*ln  testimony  whereof  I  have  caused  the  seal  of  the  Departi 
tlie  Interior  to  be  hereunto  affixed. 

"  Given  under  my  hand,  at  the  city  of  Washington,  the  eigh 
of  September,  in  the  year  of  our  Lord  one  thousand  eight  hundr 
eighty-two,  and  of  the  Independence  of  the  United  States  of  A 
tlie  one  hundred  and  seventh. 

[SEAL.J  "  M.  L.  JOSLYN 

"  Acting  Secretary  of  the  Inta 

On  the  9th  of  said  September  the  said  Secretary  addressed 
claimant  the  following  letter : 


"Department  of  the  Interior, 
"  \Vashingtonj  September  9th j  I 


<*  Brigadier  and  Brevet  Major-General  M.  C.  Meigs, 

"  U.  S.  A.  (retired)  : 

"Sir:  Under  yonr  appointment  as  supervising  engineer  and 
tect  for  the  erection  of  a  brick  and  metal  fire-proof  building  to  b 
tiud  occupied  by  the  Pension  Bureau  of  this  Department  anthorij 
an  act  of  Ccmgress  api)r()ved  August  7,  1882,  I  have  the  honor 
quest  that  you  will,  as  soon  as  practicable,  proceed  with  the  pr 
tion  of  plans  and  make  such  preliminary  examinations  as  to  the 
ability  of  tlie  site  desi<i:iKited  in  said  act  as  in  your  judgment  maj 
necessar^^  for  the  information  and  action  of  the  Secretary  of  Wa 
the  Secretary  of  the  Interior. 

'^  You  are  hereby  authorized  to  incur  the  exx>enses  necessaiy  f 
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amination  of  the  site  designated ;  to  ascertain  its  metes,  and  boutids, 
and  levels,  &e.,  and  to  employ  a  comi)etent  clerk,  and  other  necess:iry 
emploj^H,  and  to  procure  the  requisite  office  rooms,  furniture,  &c.,  &c. 

**  Vouchers  on  account  of  expenditures  connected  with  this  work 
will  be  paid  by  the  disbursing  clerk  of  this  Department  upon  presenta- 
tion, l)earing  your  approval,  or  certification  that  they  are  correct. 

^^  Snch  stationery  and  ]>rinting  as  may  be  required  will  be  furnished 
yoa  npon  requisition  made  upon  the  blank  forms  of  this  Depai'tment, 
payment  therefor  to  be  charged  to  the  appropriation  for  the  work  at 
oontraQt  and  sche<lule  rates. 

^<  For  the  information  of  this  Department  a  monthly  rei>ort  of  opera- 
tions would  seem  desirable. 

^Tonr  compensation  will  be  at  the  rate  of  810  i>er  diem  from  Sep- 
tember 1, 1882. 

**  Very  respectfully, 

*<  M.  L.  JOSLYN, 
^^  Acting  tSecretary.^ 

In  pnrsnance  of  the  aforesaid  appointment  aud  letter,  the  claimant, 
^teving  first  taken  the  oath  of  office  prescribed  by  law,  entere<l  upon  the 
of  the  position  assigned  to  him,  and  has  ever  since  been  engaged 
tlie  performance  thereof. 

He  was  paid  for  his  services  at  the  rate  of  $10  per  day,  from  the  begin- 
np  to  November  1,  188:^;  when,  under  instructions  issued  by  the 
<3omptroller  of  the  Treasury  to  the  disbursing  clerk  of  the  Depart- 
it  of  the  Interior,  further  pay  was  refused  him. 
Fiom  November  1,  188.'),  to  February  20,  1884,  both  inclusive,  the 
imant  served  as  sui)ervising  engineer  and  architect  of  said  building, 
'  has  received  no  pay  for  that  service.    During  tliat  time  all  the  dis- 
pluming accounts  for  the  said  building  were  settled  and  paid  npon  his 
appioval  and  certification. 
Ten  dollars  per  dieni  is  not  an  undue  compensation  for  the  services 
1ered  by  him ;  but  is  probably  lower  than  a  man  of  his  character  and 
lilitjr,  who  was  not  a  retire<l  Army  officer,  could  have  been  obtained  for. 
Upon  the  foregoing  facts  the  conclusion  of  law  is  tliat  the  claimant 
entitled  to  recover  $1,210,  on  the  grounds  stated  in  the  following 
opinion : 

Drake,  Ch.  J.,  delivered  the  opinion  of  the  court : 

In  the  sundry  civil  act  of  August  7, 1882  (22  Stat.  L.,  324,  ch.  43'^), 
Bong  the  appropriations  *^  Under  the  Department  of  the  Interior  "  wns 
Ike  following  clause : 

^For  the  erection  of  a  brick  and  metal  fireproof  building,  to  l>o  used 
•ad  occupied  by  the  Pension  Bureau,  in  acconlance  with  plans  to  bo  np- 
fiaved  by  the  Secretary  of  War  and  the  Secretary  of  the  Interior,  under 
He  supervision  of  General  M.  C.  Meigs,  late  Quartermaster-General, 
IMted  States  Army,  retired,  the  sum  of  $250,000,  appropriated  by  the 
tadiy  civil  act  approved  March  3,  1881,  is  hereby  reappropriatod  and 
Ude  available  for  this  purpose." 
The  place  given  in  the  act  to  this  provision,  together  with  the  fact 
lit  the  Pension  Bureau  belongs  to  the  Department  of  the  Interior, 
Held  seem  to  leave  no  room  for  question  that  the  money  there  appro- 
Hated  was  to  be  expended  under  the  authority  and  superintendence  of 
bs  head  of  that  Deimrtment. 

Bvidently,  too,  it  was  the  intention  of  Congress  that  there  should  be 
^foMed^  a  eupervieor^  of  the  erection  of  the  building,  and  that  the 


lawfully  entitled  to  any  compensation  for  his  services,  unl< 
appropriation  bie  made  to  pay  him  therefor. 

For  pay  from  November  1, 1883,  to  February  29, 1884,  i 
suit  is  brought. 

In  support  of  the  defense  the  Government  relies  on  sect 
1765  of  the  Eevised  Statutes,  which  are  as  follows : 

<<  Sec.  1764.  No  allowance  or  compensation  shall  be  ma 
cer  or  clerk,  by  reason  of  the  discharge  of  duties  which  1 
other  officer  or  clerk  in  the  same  or  any  other  Departn 
allowance  or  compensation  shall  be  made  for  any  extra  s 
ever,  which  any  officer  or  clerk  may  be  required  to  perfoi 
pressly  authorized  by  law. 

''  Sec.  1765.  No  officer  in  any  branch  of  the  public  s( 
other  person  whose  salary,  pay,  or  emoluments  are  fixed  b] 
lations,  shall  receive  any  additional  pay,  extra  allowauc< 
sation,  in  any  form  whatever,  for  the  disbursement  of  pub 
for  any  other  service  or  duty  whatever,  unless  the  same  i 
by  law,  and  the  appropriation  therefor  explicitly  states 
such  additional  pay,  extra  allowance,  or  compensation." 

These  sections,  beyond  doubt,  aftbrd  a  wide  field  for  di 
difference  of  opinion  as  to  their  intent  and  scope ;  but  we 
it  necessary  to  enter  it ;  for  they  have  been  passed  upon 
Supreme  Court  in  such  a  way  as,  in  our  judgment|  to  se 
tions  involved  here. 

It  is  claimed  by  defendant's  counsel  that  the  act  impose 
upon  the  claimant  as  an  Army  officer,  and  that  the  law  f 
ceiving  extra  pay  for  performing  those  duties,  unless  " 
thorized  by  law.''  We  do  not  concur  in  this  view  of  the  c 
iug  him  in  the  act  for  the  supervision  of  the  erection  of  the  b 
existing  law  forbade  any  retired  officer's  being  assigned 
whatever :  and  if  it  had  been  the  intention  of  Congress  to  i 
law  as  to  nim,  and  to  impose  this  duty  on  him  as  a  retire 
reasonable  to  suppose  that  more  direct  and  uneauivocal 
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fhetber  a  cnstom-houde  officer,  whose  duty  it  was  to  make  certain  cou- 
tnctsaud  disbursements  in  his  district,  was  entitled  to  comi^ensatiou 
frsenriceof  that  description  rendered  ou^q/'At/vdi«tricf,  under  onlers  of 
tka  Secretary  of  the  Treasury.  Under  the  sections  now  before  us  it  was 
OQOtended  that  he  could  not  be  paid  for  the  latter  service ;  but  the  Su- 
pfeme  Court  said : 

^The  legislature  contemplated  duties  imposed  by  superior  authority 
ipon  the  officer  as  a  part  of  his  duty^  and  which  the  suiierior  authority 
kd  in  the  emergency  a  right  to  impose,  and  the  officer  was  bound  to 
ib^,  altfaongh  &ey  were  extra  and  additional  to  what  had  previously 
been  reqnir^.  But  they  can  by  no  fair  inter])retation  be  held  to  em- 
Inee  an  employment  which  has  no  affinity  or  connection,  either  in  its 
Airaeter  or  by  law  or  u^age,  with  the  line  of  his  official  duty,  and 
idiere  the  service  to  be  performed  is  of  a  different  character  and  for  a 
iiffeient  place,  and  the  amount  of  compensation  regulated  by  law." 

In  that  court  the  question  arose  again,  and  was  passed  upon,  as  recently 
II  the  3d  of  March  last,  in  United  States  vs.  Brindie  (110  U.  S.,  G88). 
A  receiver  of  public  moneys  in  Kansas  was  appointed  agent  for  the  sale 
tflndian  trast  lands  under  a  treaty  with  an  Indian  trilH) ;  and  the  court, 
dttng  the  second  sentence  of  this  quotation  from  the  decision  in  the 
lievioas  case,  held  that  he  was  entitled  to  commissions  on  those  sales,  in 
iddition  to  the  full  compensation  as  i-eceiver  allowed  him  by  law.  And 
iir^j^anl  to  the  matter  of  his  compenmition  the  court  ruled  that  while 
tte  exact  amount  of  it  was  not  fixed,  ^'  it  was  clearly  to  be  inferred  that 
Wh  compensation  as  the  law  imi)lies  where  labor  is  i»erformed  by  one 
ifc  the  request  of  another,  that  is  to  say,  a  reasonable  compensation 
TOdd  be  paid." 

These  cases  seem  to  us  to  be  decisive  of  the  i>resent  ono.  Tbe  only 
ffiference  between  them  and  it  is  in  tbe  fact  that  in  each  of  them  the 
puty held  an  office  with  sictive  duties  to  be  performed,  while  the  present 
cUmant  held  one  with  no  such  duties ;  but  this  does  not  ap[>ear  to  affect 
tke  result  The  point  in  each  of  them  was,  whether  the  party  was  en- 
titled to  compensation  for  services  rendered  in  an  employment  which 
hi  DO  affinity  or  connection  with  the  line  of  his  official  duty,  and  the 
Bopveme  Court  held  that  he  was.  This  disiK)ses  of  the  objections  raised 
igainst  the  claimant's  demand  in  this  case. 

Judgment  will  be  entered  in  his  favor  for  $1,210. 

Discussion  by  the  First  Comptroller  of  questions  involved  in  the  fore- 
VAigcase. 

In  ^(eigs's  case,  ante^  588,  the  First  Comptroller  presented  a  view  of 
the  law  different  from  that  since  held  by  the  Court  of  Claims.  On  ap- 
Pliestion  made  by  direction  of  the  Department  of  Justice,  an  appeal 
he  been  allowed  from  the  judgment  of  the  Court  of  Chiims  to  the  Su- 
pteme  Court  of  the  XJnited  States.* 

*T1ie  foUowing  are  copies  of  entries  which  appear  on  the  journal  or  minutes  of  the 
^^>Bit  of  Clahns,  and  of  papers  on  lile : 

[Jud^^iuent  on  court  Journal.] 

WASiiiNiiTox,  D.  C,  May  5, 1884. 
JloaTaosixaY  C.  Mkigs  ) 

r.  J- No.  14310. 

Tbi  UxmcD  States     ) 

Tbe  ehisf  Jnatice  read  the  opinion  of  the  court,  and  judgment  was  ordered  to  be  en- 
^ed  u  follows :  The  court  on  due  contti<leration  of  the  premises  tind  for  the  claimant, 
*od  do  order,  adjudge,  and  decree  that  the  said  Montf^omery  C  Mei^s  do  have  and 
jBeoreron  and  from  the  United  States  the  sum  of  |1,210.    The  court  hied  dndiugs  of 


016  First  Comptroller's  Offlce,  Treaxvry  Departmmt 

The  questioni)  arimiig  in  tliU  fiase  nre  so  important  in  princiiii 
resnits,  uikI  affect  the  iiiitilic  service  to  such  ao  vxleot,  it  ts  bt 
that  they  should  be  titially  settled  by  the  court  of  lut  nml 
rors  shouhl  uever  be  perpehtnted,  if  thry  dc-Fpat  tbe  exprni 
of  Congress.  Lf  the  Oourt  of  Claims  has  givpii  tu  the  statute 
proper  coustrnctioD,  and  accountiu|;  oBIclth  sbouM  follow  il,Ui 
■would  never  he  corrected,  uiilcas  by  appeal.  The  qneationsii 
are  of  too  much  importance  to  be  left  iu  doubt  or  to  peqietoateai 
If  one  exists.  With  great  respect  for  and  defi-reiice  to  llic  opi 
tiie  learned  Court  of  Claims,  it  is  deemed  proper  to  gire  Mini  i 
in  addition  to  those  fonod  in  Meigs's  case  [ante,  588},  vUcti ' 


IJpplicallon  M/fc] 
In  tbe  Conn  of  CUima  of  Ibv  Unilnl  SUte». 

PxcmiMn  Tm 
MoxraoMKRT  C.  Hkios  ) 

V.  ^No.  14310. 

The  Ujiited  States.    ) 

From  the  judgment  renilcred  in  the  above-eiilUIi-d  cauw*  on  tbe  Sih  i!*; 
IBM,  in  fsvor  ofclBiniant,  the  il«f«n(IaDt«  liy  ihmr  Artomr]r-UfD#nl,€>a  ib> 
of  Mflf.  18B4.  tnakif  aiipUcntion  fut  and  giveuoticcornitaiipriil  to  Uii*6«)ini 
cftLe  L'nited  St»t«H. 

THOMAS  SIHO: 

[Indonement:]  MoDtgomery  C.  item  v.  Tbe  United  Stat«a.  AppUcati< 
peaL    Thomu  Siuionn,  Ass't  Atl'y  Gen'V.     Filed  May  U,  !«**.     A.  U. 

[Orilpr  on  court  jotininl.] 

Mat  I 

HONTaOMKBT  C.    IfElOB  1 


lowed  aH  prayed  for. 

Subseqaently.  the  honorable  Secretary  of  the  InterioT  reqaaatsd  the  Atto 
eral  not  lo  proBecnte  tbe  appeal ;  and,  on  Hay  21,  18M,  the  bonon^le 
General  directed  the  appeal  to  be  withdrawn.  It  ia  belidTOd  that  Uiii  in 
opinion  of  the  Attorney -General  on  tbe  inbject.  The  caw  before  tlw  Cost 
WBH  ably  argued  b;  Mr.  Dnnglaw,  Amintant  Attorney-General,  againat  tb 
General  Meiga.  No  opinion,  so  far  aa  known,  haa  ever  been  expmaed  ia  t 
by  any  officer  of  the  Department  of  Jnatioe.  ThU  diaeiualon  by  tbe  Oomi 
the  qnoetiouB  invohed  had  not  then  been  fOmished,  either  to  the SeeNtaiy 
terior  or  to  the  Attorney- General. 

The  iiaeBtion  may  arise  in  a  different  form.  If  the  diabniMng  clerk  of  tb 
Department  ahould  pay  General  Meigs,  and  tbe  payment  ahonld  be  dlMltos 
aettlenient  of  the  diabureing  clerk's  aocounte,  and  he  should  not  relbnd  it, 
become  tlie  duty  of  the  Fiivt  Comptroller  ■'  to  direct  all  sneh  anita  aad  kgal 
inga,  and  to  take  aiich  meaaurca  aa  may  be  authorized  by  law,  and  at*  adaf 
force  prompt  payment  thereof"  (Rev.  Stat, 8G9).  So  when  tbe Jndgnwat of 
of  Claims  may  he  presented  for  payment  the  qnentiona  will  artae,  whether  ai 
must  be  stated  (Rev.  Stat.,  336)  against  General  Ueiga  in  ftvor  of  the  Unit 
for  tbe  amount  heretofore  paid  him  nnder  hia  appoiDttaeQt,being|4,taa,aW 
this  mast  not  beset  off  against  the  Jadgnient  (Oeorpa  oaae,  mmt»,  30),  a^ 
bronght  agaioat  him  in  the  supreme  court  of  the  Diatriet  of  ColoMbta  la  it 
naidne. 
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id  to  a  resalt  differeut  from  that  reached  by  the  court,  both  in  justice 
the  actioD  of  the  accoanting^  officers,  and  especially  as  the  same  ques- 
ts most  arise  as  to  fattire  payments  of  the  claimant  until  a  final  de- 
sioQ  may  be  rendered  by  the  Supreme  Court.  A  learned  Attorney-Gen- 
al  has  felt  it  his  duty  to  advise,  even  in  opposition  to  a  judgment  of  a 
ort  not  of  last  resort.  (Devens,  Attorney-Genenil,  15  Op.  Att.-G^n., 
4.)  The  Secretary  of  the  Treasury  has  declared  himself ''  not  disposed 
assent  to  the  position  taken  by  "  a  similar  court  in  a  specified  case^ 
id  the  First  Comptroller  concurred  in  his  view,  which  has  been  sus- 
ined  by  the  Supreme  Court.  (Exi>orter'd  Case,  5  Lawrence,  Compt. 
«c:  Campbell  v.  Unite<l  States,  107  U.  S.,  410;  and  see  Keyser's  Case, 
life,  261,  351.) 

L  It  is  said  by  the  Court  of  Claims,  that — 

"It  was  the  intention  of  Congress  that  there  should  be  appointed  a 
^ij^ervisor  of  the  erection  of  the  building,  and  that  the  claimant  should 
tmketed  for  that  service,  notwithstanding  the  fact  of  his  being  a  re- 
ired  officer  of  the  Army.^ 

Bat  it  may  be  said  that  it  was  not  the  intention  of  Congress  that  a 
^fenisor  shouhl  be  "  appointed  ^  or  "  selected  for  that  service  "  by  any 
ffsr  of  the  Government,  for  several  reasons : 

L  Congress  has  neither  in  terms  nor  by  inference  said  so.  The  Su- 
i^eme  Court  said  that  '^  Statut'Cs  must  rest  on  the  words  used — <  nothing 
ddiug thereto ;  nothing  diminishing'"  (Leavenworth,  etc.,  R.  R.  Co.  v. 
United  States,  92  U.  S.,  751).  And  in  the  same  case  the  court  approved 
slanguage  of  Patterson,  J.,  in  Rex  v.  Burrell  (12  Ad.  and  Ell.,  468) : 
I  see  the  necessity  of  not  importing  into  statutes  wonls  which  are  not 
*nd  there.  Such  a  mo<le  of  interpretation  only  gives  occasion  to  end- 
ftt  difficulty.'^    And  the  Supreme  Court  further  said  that — 

"Courts  have  always  treatecl  the  subject  in  the  same  way  when  asked 
> supply  words,  in  order  to  give  a  statute  a  particular  meaning,  which 
would  not  bear  without  them  "  (Leavenworth,  etc.,  R.  R.  Co.  v.  United 
tates,  92  U.  S.,  751,  citing  Rex  v.  Poor  Law  Commissioners,  6  Ad.  and 
SL,  7 ;  Everett  v.  Wells,  2  Scott,  N.  C,  531 ;  Green  r.  Wood,  7  Q.  B., 
18). 

2.  Congress  expressly  made  the  selection  of  a  supervisor  by  naming 
taeral  Meigs  as  such,  and  thus  rendered  it  unnecessary  for  any  officer 
^do  so.  It  has  already  been  shown  that  Congress  had  this  authority 
wte,  593).  Congress  thus  having  made  a  valid  designation,  it  would 
ivt  been  a  work  of  supererogation  either  to  authorize  the  Secretary  of 
te  Interior  to  do  so  (which  Congress  did  not  do)  or  for  him  to  under- 
ike  it  without  authority. 

S.  And  the  Court  of  Claims  has,  in  the  above  opinion,  very  prop- 
\j  said,  ^^  an  existing  law  forbade  any  retired  officer's  1>eing  assigned 
any  duty  whatever"  (Rev.  Stat.,  1259).  The  court  very  correctly 
Mits  section  1259  of  the  Revised  Statutes  as  ''  an  existing  law''  appli- 
Ue  to  General  Meigs  and  to  the  Secretary  of  the  Interior.  It  was 
t  repealed  nor  modified — that  is,  so  far  as  it  declared,  in  effect,  that  ^^a 


be  supervising  engineer  and  architect  for  the  erection  of  a"  bni 
"supervision'^  of  the  ** erection '^  of  a  building  is  one  service 
ice  of  an  engineer  and  the  service  of  an  architect  are  quit 
That  is,  the  duty  of  an  architect  is,  in  its  more  important  fa 
tirely  different  from  that  of  a  supervisor;  and  the  duty  of  c 
is  7nore  cotnprehensive  than  that  of  an  architect  and  of  a 
Thus,  it  has  been  said  by  Attorney-General  Black,  "  that  tli 
and  inspection  of  a  great  public  work,  requiring  science  i 
construct  it,  is  the  appropriate  duty  of  an  engineer" — ^ti 
"  within  the  line  of  their  [his]  immediate  profession,"  and  i 
its  duty  (9  Op.  Att.  Gen.,  4l(}o).^  The  character  or  extent  o 
of  General  Meigs  is,  for  all  purposes  of  this  case,  believed  1 
terial ;  but  the  "  appointment,"  which  he  had,  evidently  si 
language  that  it  was  intended  to  embrace  different  duties  fix 
a  superintendent  And  if  he  can  be  paid  for  services  as  "  \ 
engineer  and  architect,"  and  the  duties  of  supervising  the  e 
building  are  other  and  dififerent,  it  may  be  difficult  to  pe 
upon  the  view  taken  by  the  Court  of  Claims,  he  may  not  } 
compensation  for  the  latter  service,  if  he  performed  it.     * 

II.  It  is  said  by  the  Court  of  Claims,  that — 

'^  The  compensation  of  the  supervisor  was  not  speeiJioaUy  n 
propriatedforj  but  it  was,  doubtless,  the  intentionof  Congress th 
he  fixed  by  the  Secretary  of  the  Interior,  and  be  paid^  as  any  < 
mate  expense,  out  of  the  appropriation." 

There  seem  to  be  manifest  objections  to  this  view. 

*An  engiueer  prescribes  plans j  tf-c;  a  suporinteDdeut  merely  oterlookk 
Thus  Attorney-Geueral  Black  (9  Op.  Att.  Gen.,  471)  said  that— 
'^  To  Buperiiiteiid  signifies  oversight^  direction^  care^  inspeoHoH. 

<t  ^^\  oil  vk^ir*!  nf  aikI   n  Ti7/\*>lr     i\ii  1k1  w>  rtf*  iwi  «rn4'<k     mnorto  <k1m/\A4»  lilt  I  «i>Ai.afk11«r  ^^ 
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1.  When  compensation  is  (1)  neither  '^ specifically  named  (2)  or  [nor] 
appropriated  for"  in  an  act  naming  an  officer  and  requiring  of  him  as 
aoeh  a  specified  dnty,  an  irresistible  inference  arises,  that  none  is  aa- 
thorised.* 

It  is  as  important  to  name  the  compensationj  as  to  si>ecify  the  duty  to 
be  performed|  and  the  person  to  perform  it.  This  must  be  so,  especially 
when  an  act  is  dealing  in  specific  provisions  as  to  the  person  named. 
The  act  of  August  7,  1882,  is  specific  as  to  General  Meigs — the  officer— 
ud  his  duties ;  these  are  all  specifically  named.  If  Congress  had  in- 
taded  to  give  compensation  to  the  officer  specifically  named,  it  is  rea- 
Mable  to  infer  that  the  right  to  compensation  and  the  amount  thereof, 
voald  have  been  as  specifically  named. 

t  This  inference  arises  all  the  more  clearly,  because  the  ser\ice  re- 
Vured  was  evidently  attached  to  the  office,  which  General  Meigs  already 
kU.  And  the  inference,  that  such  service  was  so  attached,  is  plain, 
beeaose  he  was  named  in  the  act  of  August  7, 1882,  as  an  officer,  and 
thedaty  assigned  to  him  by  the  act  was  in  the  line  of  his  duty  as  a  miK- 
t^ry  officer  (Black,  Attorney  General,  July  31,  1860,  9  Op.  Att.-Gen., 
^  The  reasons  for  regarding  the  duties  imposed  on  GenenU  Meigs 
by  the  statute  as  attached  to  his  office  have  been  somewhat  fully  stated 
ftbeady  {ante  593).  It  is  unnecessary  to  repeat  these  reasons  here.  The 
whole  argument  of  the  Court  of  Claims  in  opposition  to  this  view  is  in 
tteae  words: 

**An  existing  law  (Rev.  Stat.,  1259)  forbade  any  retired  officer's  being 
•WRDed  to  any  duty  whatever;  and  if  it  had  been  the  intention  of 
Cong^ress  to  set  aside  that  law  as  to  him,  and  to  imi)08e  this  duty  on  him 
^  a  retired  officer,  it  is  reasonable  to  supi)08e  that  more  direct  and  un- 
equivocal terms  would  have  been  u^ed,  than  the  mere  designation  of  him 
hiMme  as  th€k  person  to  render  the  service.  We  regard  that  designation 
^  only  an  expression  of  the  will  of  Congress  that  he  should  bo  employed 
f        pur  pose." 

Again,  it  seems  impossible  to  avoid  the  l>elief,  that  the  court  erred  in 
describing  the  "  designation.'^  The  act  of  March  9, 1881  (21  Stat.,  448), 
eipressly  declared  that  the  Pension-Office  building,  which  said  act  au- 
thorized to  be  erected,  shall  be  •'erected  •  •  •  under  t\\G  super- 
^tfibs  of  the  Quartermaster-General  of  the  Unitetl  States  Army."  Gen- 
^^  Meigs  was  then  the  Quartermaster-General  on  the  active  list.  This 
^required  the  Quartermaster-General  to  select  the  site  for  the  build- 
^Ogtand  to  perform  other  duties.  The  puri)ose  and  character  of  the  act 
ksve  been  heretofore  stated.  It  devolved  a  duty  mihout  pay  on  Gen- 
^fri  Meigs  as  an  officer,  as  is  elsewhere  shown  {ante  594).    When  the 

*  The  opinion  of  the  Coinptroner  agniimt  the  claim  of  Cien(*ral  Meigs  was  niadu  pab- 
**t  in  Dfcember,  1S83.  The  attention  of  the  proper  committee  of  the  House  of  Repre- 
^Utires  wa«  caUed  to  the  propriety  of  settling  **  the  question  of  his  right  to  pay/' 
H>  which  the  chairman  replied  that  he  did  ^*  not  believe  a  retired  Army,  Navy,  or 
^lArine  officer  should  draw  a  second  salary  from  the  United  States  Treasury,  certainly 
^Nrt  when  the  retired  pay  is  in  excess  of  1*2,500,  or  salary  for  second  place  over 
tSLfiOO." 


is  no  **  mere  designation    •    •    •    by  name  ";  it  is  by  name 
titley  the  latter  of  which  can  have  no  purpose  bat  to  make  ike 
that  of  the  officer.    To  say  that  this  is  '^  only  an  expression 
of  Congress  that  he  should  be  employedj^  is  to  say  that  Gongrei 
what  the  statute  does  not  say. 

3.  If,  as  is  said  by  the  Court  of  Cltums,  ^^  the  compensa 
supervisor  was  not  specifically  named  or  appropriated  for/ 
cult  to  perceive  how  he  can  be  paid.  A  payment  without  ai 
ation  is  unauthorized.  Thus,  in  Stansbury  v.  United  State 
36),  on  a  state  of  facts  similar  to  those  in  this  case,  it  wai 
'^  the  Secretary  could  not  pay  the  claim,  because  there  wai 
priation  to  pay  it."  It  follows,  that  General  Meigs  is  not 
compensation,  because  it  is  not  ^' specifically  named  or  approp 
And  it  was  not  so  appropriated  for,  because  it  was  not  m 
hence,  was  not  intended  to  be  given. 

4.  And,  on  general  common-law  principles,  the  necessary 
statute,'  in  which  compensation  is  "  not  specifically  named  o 
ated  for,"  is,  that  none  can  bo  claimed.    Thus,  it  has  been  « 

<'  When  a  statute  requires  the  performance  of  a  service,  it 
provision  that  the  person  performing  it  shall  be  remunerat 
well,  Statutes,  2d  ed.,  432,  citing  Jones  v.  Carmarthen,  per  1 
ger,  8  M.  and  W.,  605 ;  R.  v.  Hull,  2  E.  and  B.,  182 ;  B.V.A1 
799;  Alresford  v.  Scott,  7  Q.  B.  D.,  210). 

Other  authorities  support  this  view  {ante  596, 599,  and  i 
there  cited ;  15  Op.  Att.-Gen.,  187 ;  United  States  «.  Brow 
487;  Andrews  v.  United  States,  2  Story,  202;  Boyd  v.  Unil 
Dev.,  Ct.  CI.,  34;  Knapp  ».  United  States,  Id.,  132;  Territory/ 

v.  TCinor.  1  Orpornn    10fi\ 
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its  and  other  officer*^  vciihoiut  specifying  any  coneideration  therefor ^  for 
eh  duties  no  claims  for  extra  compeusalion  are  or  can  be  made. 
J,  then,  should  the  claim  for  extra  compensation  of  General  Meigs, 
itired  officer,  be  entitled  to  more  consideration  than  that  given  to 
daims  of  other  officers^  on  account  of  additional  duties  imposed  by 
let  of  Congress  without  mention  of  extra  compensation  t  ( Folger's 
5, 13  Ct  CI.,  94). 

.  It  will  hereafter  be  shown  by  authorities,  which  are  conclusive,  that 
act  of  August  7, 1882  (22  Stsit.,  324),  so  tar  as  any  claim  for  compen- 
on  can  be  made,  is  to  be  strictly  construed  against  tt,  and  that  no 
h  claim  can  be  supported,  except  by  express  words  giving  a  right  to 
ipensation  in  clear  terms. 

.  Bat  the  denial  of  the  claim  for  compensation  does  not  rest  alone 
Uie  absence  of  any  authority  to  pay  it,  or  alone  on  general  common- 
principles  applicable  to  such  case,  but  on  poeitive  prohibitions  of 
(Ktw.    Thus,  the  Revised  Statutes  provide: 

Sec.  1764.  No  allowance  or  comiiensation  shall  be  made  to  any  officer 
derk,  by  reason  of  the  discharge  of  duties  which  belong  to  any  other 
DOT  or  clerk  in  the  same  or  any  other  Department;  and  no  alioivance 
vw^^ensation  shall  be  made  for  any  extra  services  whatever j  which  any 
Kr  or  clerk  may  be  requires  to  i>erfonn,  unless  expressly  authorized 

\BkwP 

lie  first  clause  of  this  section  prohibits  com]>en8ation  to  an  officer 
r  reason  of  the  discharge  of  duties  which  belong  to  any  other  officer 
*  *  in  the  same  or  any  other  Department.'^  Having  thus  provided 
Inst  extra  compensation  for  the  i)erforuiance  of  the  duties  of  ^^any 
^  officer/^  the  section^  by  the  next  clause,  in  e<iual]y  sweeping  and 
tprehensive  terms,  prohibits  any  allowance  or  compensation  to  ^^auy 
j^»  for  "any  extra  services  whatever^^  unless  the  compensation  is 
|»reBsly  authorized  by  law."  The  language  of  this  clause  is,  that 
»  allowance  or  compensation  shall  be  made  for  any  extra  services 
^ever  wJiich  any  officer  •  •  •  may  be  required  to  perform,  un- 
expressly  authorized  by  law" — that  is,  unless  the  "allowance  or 
pensation"  is  "expressly  authorized  by  law."  It  is  manifest  that 
expression,  "expressly  authorized  by  law,"  is  applicable  to  the 
lowance  or  compensation."  It  cannot  refer  to  the  "  services,^  because 
M  a  given  service  is  authorized  by  law  no  right  to  comi)ensation 
«for  can  exist.  It  was,  therefore,  unnecessary  to  say  "unless  [the 
a  services  are]  expressly  authorized  by  law."  A  construction  which 
Id  give  the  statute  this  effect  would  be  absurd.  It  would  make  the 
Is  "expressly  authorized  by  law"  unmeaning  and  without  efiect, 
ose  the  same  result  would  follow  without  them.  Thus,  in  Strong 
lie  District  of  Columbia  (1  Mackey,  Dist.  Col.,  272),  it  was  held  that 
ervioes  rendered  under  a  contract  made  without  authority  of  law, 
imant  could  not  recover  "  under  a  quantum  meruit^  so  long  as  the 
tact  remained  obnoxious  to  the  inhibition  of  the  organic  act" 
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See  Marsh  v.  Fulton  County  (10  Wall.,  678),  Hoon  v.  Mayor,  &c  ( 
Md.,  224),  and  Exigency  Oase  (3  Lawrence,  Compt.  Dec,  97). 

And  in  Stansbury  v.  United  States  (8  Wall.,  36),  it  was  held,  tha 
contract  of  the  Secretary  of  the  Interior  with  a  clerk  in  his  Departing 
by  which  the  former  agreed  to  pay  the  latter  for  certain  services  no-^ 
the  line  of  his  duty  as  suchj  was  void ;  ^'  for  no  authority  of  law  exia: 
for  the  promise."  Again  the  expression — "  which  any  officer  •  • 
may  be  required  to  perform"— /oWotrin^  the  word  ^^serviceSj^  and  jh 
preceding  the  clause,  "  unless  expressly  authorized  by  law,'^  sufficient/, 
describes  them,  and  comprehends  ^^required^^  services,  which  are  eqniv 
alent  to  ^' authorized^  services.  Why  the  necessity  of  again  describini 
what  has  just  been  described  in  equivalent  language  t  Then,  too,it  seemi 
that  Congress  considered  it  proper  to  qualify  the  broad  expressioiH 
^^7u>  allowance  or  compensation'' — introduced  by  the  negative  " no,"  witl 
the  conditional  clause,  ^<  unless  expressly  authorized  by  law."  Hence 
the  clause,  ^^  unless  expressly  authorized  by  law,"  as  found  in  sectioi 
1764  of  the  Revised  Statutes,  applies  to  the  '<  allowance  or  compeosft 
tion"  therein  mentioned.  The  case  of  Stansbury  v.  United  States  (i 
Wall.,  37),  was  decided  on  the  joint  effect  of  the  act  of  August  23,  IM 
(5  Stat.,  510,  sec.  2;  Bev.  Stat.,  1765),  and  the  act  of  August  26, 18£ 
(5  Stat.,  525,  sec.  12;  Rev.  Stat.,  1764).  The  act  of  August  26,  1842 
section  12,  was  similar  to  section  1764  of  the  Revised  Statutes,  exoepi 
that  the  act  did  not  contain  the  concluding  clause  of  said  sectioiH 
"unless  expressly  authorized  by  law."  Hence,  the  point  last  abov< 
stated  was  not  decided  in  Stansbury  t?.  United  States  (8  Wall.,  34). 
which  refers  only  to  this  clause  as  found  in  the  act  of  August  23, 1812 
But  that  case,  so  far  as  it  rests  on  the  provision,  which  is  now  embodied 
in  section  1764  of  the  Revised  Statutes,  is  an  authority  for  saying,  tluil 
the  allowance  of  compensation  claimed  in  this  case  by  General  Meigt 
is  expressly  prohibited;  *' because,"  as  Mr.  Justice  Davis  said, **tW 
section  refuses  to  pay  clerks  or  other  officers  in  the  Departments  to 
doing  the  duties  of  other  clerks  or  officers,  and  refuses  further  to  f^ 
them  for  extra  services  of  any  kindJ"  The  words,  ''in  the  DepartinentB," 
as  used  by  Mr.  Justice  Davis,  are  not  found  in  the  12th  section  of  the 
act  of  August  26, 1842  (5  Stat.,  525),  and,  hence,  do  not  mean  Execative 
Departments,  but  comprehend  any  branch  of  the  public  service— as  in 
the  executive  branch  or  department  of  tlie  Oovemment.  But,  if  the 
words,  "expressly  authorized  by  law,"  applied  to  the  services  of  Qen^fi 
Meigs  as  engineer  and  architect,  the  result  would  be  the  same;  sioofl 
no  s^wh  services  were  expressly  authorized  by  the  act  of  August  7, 1882. 

The  inferen<!ej  which  was  drawn  from  the  act  of  August  7, 1882  (8 
Stat.,  324),  by  the  Court  of  Claims,  that  "it  was,  doubtless,  the  inten- 
tion of  Congress,  that  it  [the  compensation]  should  be  fixed  by  tfce 
Secretary  of  the  Interior,  and  be  paid  [to  General  Meigs]  as  anyotliff 
legitimate  expense,  out  of  the  appropriation,"  is  unsupported  by  geoflrtl 
principles,  and  is  expressly  negatived  by  section  1764  of  the  BaTised 
Statutes. 
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The  opinion  of  the  Court  of  Claims  attempts  to  answer  this  view  by 
loting  sections  1764  and  1765  of  the  Revised  Statutes,  and  then  by 
lying: 

^^  These  sections,  beyond  donbt,  afford  a  wide  field  for  discussion  and 
iffeienoe  of  opinion  aH'to  their  intent  and  scope ;  but  we  do  not  deem 
<  necessary  to  enter  it ;  for  they  have  been  panned  upon  twice  by  the 
inpreme  Court  in  such  a  way  as,  in  our  judgment,  to  settle  the  questions 
nvolved  here." 

The  court  then  refers  to  the  two  canes  of  Converse  v.  United  States 
21  How.,  463),  and  United  States  r.  Brindle  (110  U.  S.,  688).  In  the 
atter  case  neither  one  of '^  these  sections"  was  cited  in  argument  by 
wiiieel,  or  was  mentioned  or  '^  passed  upon  by  the  Supreme  Court.""  It 
6608  to  have  been  conceded  on  all  sides,  and  correctly  so,  that  the  facts 
f  the  latter  case  did  not  bring  it  within  either  of  thes4*  sections,  as 
rin  be  shown  hereafter.  The  attempt  to  invoke  the  authority  of  that 
•M,  as  exempting  General  Meigs  from  the  prohibitions  of  sectioil  1764 
f  the  Revised  Statutes,  thus,  utterly  fails.  And,  as  will  also  l>e  shown 
Kreafter,  the  extra  compensation  claimed  in  the  case  of  Uuite<l  States 
Brindle  (110  U.  S.,  688),  was  "  exprennly  authorized  by  /fitr,"  while,  in 
case,  no  law  ^^ exprennly  authorized^  any  comi)ensation  for  the  setv- 
Miof  General  Meigs. 

The  claimant  in  United  States  r.  Brindle,  Id.,  was  thus  expressly 
X6iDpted  firom  the  prohibitions  of  section  1764  of  the  Bevised  Statutes, 
^biie  (General  Meigs  is  not  so  exempte<l  by  any  law. 
It  is  equally  clear  that  the  case  of  Converse  v.  United  Staters  (21 
bir.,  463),  does  not,  by  anything  naid  in  it,  or  by  any  principle  thi^reiti 
Medj  exempt  General  Meigs  from  the  prohibitions  of  section  17(>4. 
The  effect  of  these  two  cases  in  connection  with  section  1765  of  the 
Msed  Statutes  will  be  considei^ed  hereafter.  Thus  far  it  has  been 
M)WD,  as  ia  conceived,  that  section  1764  of  the  Revised  Statutes  pro- 
Htn  any  *^  allowance  or  compensation  "  to  General  Meigs  as  a  salaried 
Boer  '^  for  any  extra  ser\ices  whatever,"  and  that  this  section  has  not 
^  repealed  as  to  him,  nor  has  he  been  excepted  by  any  law  from  its 
wntion. 

Bat  this  is  not' the  only  prohibition  against  the  payment  of  the  claim 
'  General  Meigs.  Such  payment  is  prohibited  by  the  act  of  January 
^1870  (16  Stat.,  62),  as  amended  by  the  joint  resolution  of  April 
1870,  ( JdL,  372),  and  carried  into  the  Revised  Statutes  as  section 
80,  which  is  also  amended  by  the  act  of  February  27, 1877  (11)  Stat., 
3).  This  has  been  fully  shown  (ante,  610).  It  may  be  conceded  that 
e primary  object  of  this  section  ia,  to  prohibit  the  President  or  Sec- 
tary of  War  from  assigning  a  retire<l  anny  officer  to  duty.  Rut  its 
VOAge  is  generalj  and  the  maxim  applies  generalia  verba  nunt  general- 
r  nUelligenda.  And  the  policy  of  the  nection  relates  even  more  to  the 
ids  of  other  Departments  than  to  the  Secretar^^^  of  War.  The  Court 
Claims  admits  that  this  is  ^'  an  existing  law  "  which  prohibits  the  as- 
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fiigiiment  by  a  public  officer  of  a  retired  army  officer  *^  tx)  any  daty 
wbatever."  Its  prohibition  agaiust  receiving  anjf  eampensation  tcA«t- 
ever  J  except  ''only  the  pay  and  emolumcDts  allowed  by  law  to  retired 
officers,"  is  as  clear,  unequivocal,  and  positive  as  the  prohibition  agaiust 
assignment  to  duty.  Why  should  the  one  prohibition  be  operative,  nv\m 
expressly  relieved,  as  in  this  case,  by  an  express  designation  of  the 
statute  to  duty  as  supervisor^  and  the  other — the  prohibition  against 
extra  pay — be  inoperative  without  any  statute  to  relieve  it  f  To  thii 
inquiry  no  satisfactory  answer  is  found  in  the  opinion  of  the  Court  of 
Claims. 

It  seems  to  be  supppsed  that  the  act  of  August  7, 1882  (22  Stat,  334), 
by  appointing  General  Meigs  ^'  a  supervisor  of  the  erection  of  the  baild* 
ing,"  indicates  ^'  the  intention  of  Congress  "  that  he  shall  be  paid  for 
his  services  ^'as  any  other  legitimate  expense,"  and  thus  be  reliered^ 
the  prohibitions  of  sections  1259, 1764,  and  1765  of  the  Revised  Statatei 
against  such  payment.  The  Court  of  Claims  necessarily  met  twoy$' 
hibitions  made  b^'  section  1259;  one  which,  as  the  oontt  says,  ^^  forbidi 
any  retired  officer's  being  assigned  to  any  duty  whatever;^  and  cmMer* 
which  forbade  the  payment  of  any  compensation  whatever^  except  '^oi4f 
the  pay  and  emoluments  allowed  by  law  to  retired  officers."  As  to  the 
former  the  court  says : 


su])pose  that  more  direct  and  unequivocal  terms  would  have  been  used 
than  the  mere  designation  of  him  by  name  as  the  person  to  render  the 
service." 

The  act  of  August  7,  1882,  in  very  unequivocal  terms,  required  the 
erection  of  abuihling  *'  under  the  supervision  of  General  M.C.  Meigs,  late 
Quartermaster-Generiil,  United  States  Army,  retired; "  it  described  him 
by  his  official  title  as  an  officer  to  render  that  service.  It  seems  to  be 
supposed  that  all  this  was  not  sufficient  '^  to  set  aside  that  law  [Rev. 
Stat.,  1259,  prohibiting  assignment  of  an  officer  to  duty]  as  to  him,  and 
to  impose  this  duty  on  him  as  a  retired  officer.^  If  this  be  so,  how  caa 
the  act  of  August  7,  188 J,  ''set  aside,"  as  to  General  Meigs,  the  pro- 
hibitions of  sections  1259,  1764,  and  1765  of  the  Revised  Statutes  againet 
extra  comi)ensation  ?  Are  the  prohibitions  against  extra  compensatioik 
removed  as  to  hiui  without  any  language  in  the  act  of  August  7, 1882,80 
declaring  in  terms  or  by  inference,  while  the  prohibition  ^kgRinBifiasigt' 
iug  a  retired  officer  to  duty  cannot  be  removed  by  express  loAgwsf 
charging  him  with  the  duty  f  Can  au  officer  be  excepted  by  mere  infer- 
ence from  the  operation  of  statutes  prohibiting  extra  comitensatioo, and 
yet  insist  that  he  is  not  excepted  by  express  words  from  the  operation  of 
a  statute  prohibiting  an  assignment  to  duty!  It  may  be  said  now  that 
if  Congress  iutended  to  exempt  the  retired  officer  when  charged  with  an 
additional  duty  from  the  prohibitions  against  extra  compensation^  **it  h 
reiisonable  to  suppose  that  'more  direct  and  unequivocal  terms  woaM 
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aye  been  used"  for  that  purpose,  or  rather  that  some  words  would  have 
Ben  used  to  indicate  it  beyoud  the  mere  assignment  to  duty.  And  thi» 
especially  so,  since  special  exceptions  can  only  be  engrafted  on  a  statute 
J  dear  terms  creating  them.  (Osage  Land  Case,  3  Lawrence,  Oomp., 
«c,  367.) 

7.  Even  if  it  could  be  maintained  that  the  intention  of  Oongrcss  in  the 
It  of  August  7, 1882  (22  Stat,  324),  was,  that  the  claimant  <<  should  be 
ppotnted  a  supervisor  of  the  erection  of  the  buildiug,^  and  should  be 
hid  compensation  for  that  specially-named  service^  it  does  not  follow 
at  he  could  be  either  appointed^  or  paidj  for  a  totally  different  service — 
at  of  wiengineer  and  architect  The  fair  inference  from  the  act  of  Au- 
I8t7, 1882,  is,  that  Congress  charged  the  retired  officer  with  the  compara- 
rely  simple  and  light  duty  of  supervising  the  erection  of  the  building, 
icause  the  law  prohibited  his  assignment  by  any  officer  to  any  duty. 
I  such  supervisor  it  was  no  part  of  his  duty  ^'  to  form  plans  and  de- 
fOB  of  [the]  building  f  "  A  mere  superintendent  is  not  required  to  have 
e  skill  of  a  civil  or  military  engineer,  whose  profession  embraces  the 
ity  "  of  designing  and  constructing"  (9  Op.  Att-Oen.,  471).  The  "  ap- 
i>val  and  certification"  of  ^'all  the  disbursing  accounts"  of  the  building 
Mdd  not  be  required  of  a  mere  supervisor.  And  it  is  for  the  enlarged 
d  additional  service  required  by  the  appointment  of  the  Acting  Secre- 
tary of  the  Interior,  that  compensation  is  chiime<l.  How  the  assign- 
ml  to  this  service  evades  t\io  prohibition  of  section  1259  of  the  Revised 
atutes,  is  not  i)ointed  out.  It  di<l  not  escape  attention.  It  is  alluded 
by  Aaying  that  '^  an  existing  law  forbade  any  retire<l  officer^s  being  as- 
fned  [by  any  officer]  to  any  duty  whatever.''  So  far  as  the  act  of  Au- 
i8t  7, 1882,  did  not  by  its  own  terms  assign  the  retired  officer  to  duty, 
D  designation,  which  was  niiule  for  a  service  be^'ond  that  mentioned 
IS  prohibited;  if  prohibite<l,  the  payment  of  compensation  is  unau- 
orized.  But  the  payment  of  compensation  is  not  only  unauthorized,  it 
npressly  prohibited.  How  the  payment  of  such  compensation  for  such 
trice  escapes  the  prohibitions  of  sections  1239,  1701,  and  17G5  of  the 
msed  Statutes,  is  also  not  pointed  out.  Tlie  act  of  August  7,  1882, 
es  not  mention  such  service,  and,  hence,  does  not  authorize  it  or 
netion  payment  therefor. 

QI.  Sections  17G4  and  17(k>  of  the  Revised  Statutes  prohibit  the 
yment  demanded  by  the  claimant.  These  sections  were  considered  by 
B  Court  of  Claims  in  connection  with  the  two  civses,  decided  by  the 
ipreme  Court  of  the  United  States,  of  Converse  v.  United  States  (21 
>w.,  4d3),  and  United  States  v.  Brindle  (110  U.  S.,  GS8);  and  the 
mrt  of  Claims  says  that : 

^^  These  eases  seem  to  us  to  be  decisive  of  the  present  one.  The  only 
ferendse  between  the^n  and  it  is  in  the  fact  that  in  each  of  them  the 
ffty  held  an  office  with  active  duties  to  be  ])erforined,  while  tlie  x)res- 
t  claimant  held  one  with  no  such  duties ;  but  this  does  not  appear  to 
^ect  the  resulL  The  point  in  each  of  them  was,  whetlier  the  party  was 
titled  to  compensation  for  services  rendered  in  an  employment  whic\\. 

40D83 


•^26  First  Comptroller's  Office^  Treasury  Department. 

bad  no  affinity  or  connection  with  the  line  of  bis  official  daty ;  and  the 
Snpreine  Court  held  that  be  was.  This  disposes  of  the  objections  raised 
against  the  claimant's  demand  in  this  case." 

It  is  to  be  especially  noted  that  it  is  not  alleged,  nor  intimated  in  tbe 
^slightest  degree,  that  there  is  or  can  be  any  other  authority  or  any  otk/cr 
ground  npon  which  the  claim  can  be  sustained. 

It  is  believed  to  be  susceptible  of  the  clearest  demonstration  that 
neither  of  '^  these  cases"  sustains  tbe  judgment  of  tbe  Court  of  (j\mA 
herein,  but  that  they  are  direct  authorities  against  it.  The  court  is 
wholly  mistaken  in  supposing  that  the  "  only  difference^  between  the  two 
cases  mentioned  and  this  case  is  that  pointed  out  by  the  court.  It  is 
said  that  in  each  of  those  cases  '^  the  party  held  an  office  with  active 
duties  to  be  performed,  while  the  present  claimant  held  one  with  no  suck 
duties";  but  it  is  very  properly  added  that  ^Hhis  does  not  appear ts 
affect  the  resulf  The  fact  that  he  received  a  fixed  salary  without  mf 
active  duty  to  perform  does  not  strengthen  his  claim  to  extra  compel* 
sation. 

IV.  It  is  also  believed  to  be  susceptible  of  the  clearest  demonstH' 
tion  (I)  that  the  allowance  of  the  claimant's  demand  for  extra  coiDpeiK 
sation  for  services  rendered  under  the  appointment  of  the  Acting  Se^ 
retary  of  the  Interior  belongs  to  the  class  of  evils  intended  to  be,  aol^ 
which  are,  clearly  prohibited  by  statute;  and  (II)  that  tbe  decision  of 
tbe  Court  of  Claims  (I)  is  unsupported  by  a  ny  decision  of  any  other  oooit) ; 
(2)  is  in  principle  against  decisions  (a)  of  its  own  and  (b)  of  the  Snpremo 
Court,  (c)  the  Opinions  of  the  Attorneys-General,  and  {d)  the  whole 
practice  of  the  Executive  Departments  of  the  Government,  and  (3)i8i 
practical  nullification  of  two  of  the  most  important  sections  of  the  Be- 
vised  Statutes. 

The  Re\ised  Statutes  contains  these  sections: 

"  Sec.  17C3.  'No  person  who  ho]d8  an  office,  tbe  saJary  or  annual cd 
pensation  attached  to  which  amounts  to  the  sum  of  two  thousand  five 
hundred  dollars,  shall  receive  compensation  for  discharging  tbe  duties 
of  any  other  office,  unless  expressly  authorized  by  law. 

^'  Sec.  1764.  No  allowance  or  compensation  sball  be  made  to  any  \ 
officer  or  clerk,  by  reason  of  the  discharge  of  duties  which  belong  to 
any  other  officer  or  clerk  in  the  same  or  any  other  department;  and  do 
allowance  or  compensation  sball  be  made  for  any  extra  services  vhat- 
evcr,  which  any  officer  or  clerk  may  be  required  to  perform,  unless  ex- 
prrssly  authorized  by  law. 

•' Sec.  17G5.  No  officer  in  any  branch  of  the  public  service,  or  aaj 
othei  person  whose  salary,  pay,  or  emoluments  are  fixed  by  laworref 
uhations  shall  receive  any  additional  pay,  extra  allowance,  or  compen*- 
tion,  in  any  form  whatever,  for  tbe  disbursement  of  public  money,  or ^of 
any  other  service  or  duty  ich^tever,  unless  the  same  is  authorized  in/  J*«? 
AND  the  appropriation  therefor  explicitly  states  that  it  is  fw  such  ci- 
ditional  pay,  extra  allowance,  or  compensation." 

Tliose  iuv>  supplemented  b^'  two  additional  provisions  in  tbe  act  of 
June  IM),  1S74  (18  Stat.  101, 109). 
Jt  is  woU  known  to  everybody,  who  is  familiar  with  tbe  executive 
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administaratioD  of  the  Government,  and  it  is  shown  in  Converse  9. 
United  States  (21  How.,  468),  and  elsewhere,  that  prior  to  the  statatet 
ooir  incorporated  in  the  Revised  Statutes  as  sections  1763, 1764,  and  1765, 
a  practice  had  grown  np  in  the  different  Departments,  by  which  the  in- 
oomes  of  many  pnblic  officers,  whose  salaries  were  fixed  by  law,  were 
Bore  or  less  increased  by  obtaining  assignments  to  dnties  other  than 
those  belonging  to  their  offices,  for  which  extra  dnties  the  heads  of  De- 
[Nfftments  wonld  make  allowances,  which  the  accounting  officers  would 
ui^t,  and  generally  pass  and  permit  to  be  paid ;  or  when  denying  pay- 
DOit,  ^Hhe  United  States  [was]  involved  in  inconvenient  controversies 
a  courf  (Converse  v.  United  States,  21  How.,  470.)  This  was  found 
0  be  a  pernicious  system,  and  a  practice  fraught  with  ii\justice  to  the 
lovemmenty  as  well  as  to  those  meritorious  officers,  who,  without  iu- 
loence,  took  their  small  salaries  and  obtained  no  more.  To  some  extent 
\  was  demoralizing  to  the  public  service,  by  creating  jealousies  among 
he  employes,  by  allowing  the  higher  officers  to  reward  their  favorites 
D  lower  positions,  and  by  inviting  a  pressure  of  influence  upon  the 
leads  of  Departments  from  the  political  and  personal  friends  of  officials — 
n  influence  which  it  was  difficult  to  resist,  and  which  was  liable  to  be 
xerted  in  favor  of  those  having  great  social  and  political  standing, 
rhether  with  or  without  merit,  while  the  more  humble  but  still  ineri- 
orions  classes  did  not  share  in  such  favors.  Then,  too,  the  possil)ility 
f  this  opened  the  way  to  exert  a  similar  pressure  in  favor  of  leginlationj 
mder  which  extra  compensation  might  be  given  by  heads  of  Depart- 
leots  to  favored  officers.*  As  was  well  remarked  by  President  Bucli- 
nan  in  his  message  of  June  25,  1860,  in  relation  to  similar  legisUtion, 
mder  such  a  system  ^'  officers  might  then  l)e  found,  instead  of  perforin- 
ag  their  appropriate  duties,  l>esieging  the  halls  of  Congress  for  the 
vipose  of  obtaining  special  and  choice  places  by  legislative  enact- 
aent"  (9  Op.  Att.-Gen.,  468;  anie^  597,  note.)  Attorney-General 
llack,  in  his  opinion  of  July  31,  1860  (9  Op.  Att.-Oen.,  468),  in  relation 
0  the '* memorial  of  Captain  Meigs,"  alludes  in  forcible  and  empliatic 
Brms  to  ^Uhis  way  of  procuring  legislation^'  by  officers,  and  points  out 

^MzfroHa,  the  cenBos  act  of  May  23,  1^50,  (9  Stat.,  4:^2,  nee.  20),  gave  retroactive 
OnpenfltttioD  "to  the  person  employed  as  Hccretary  of  the  Census  Board   *   *   *   diiriiiij^ 
lit  tima  he  Am  6ei0ii  fwas]  in  their  employ;^-  and  he  already  held  another  milaritHl 
Bke.    It  is  aUeged,  that  an  officer  induced  Congretw  to  insert  in  the  act  of  July  :{i), 
K8(10  Stat.,  25),  its  section  3,  continuing  the  same  compensation  prospectivi-ly. 
ioe  MS.  letter  of  First  Comptroller  to  Hon.  John  Davis,  of  the  Senate,  July  *^J. 
tt.)    To  defeat  this,  Congress  incorporated  section  18  (now  Rev.  Stat.,  17G:i)  in  the 
Bt  of  August  31,  ld52  (10  Stat.,  100).    And  see  noU^  {ante,  590,  597,  59d),  and  opinion 
F  Att<»ii6y-OeQeral  Black,  Jnly  31,  l^TiO,  (9  Op.  Att.-Gen.,  4(k3). 
Seetion  468S  of  the  Revised  Statutes  authorizes  allowances  for  subsistence,  in  addi- 
on  to  compensation,  for  ''the  officers  and  men  of  the  Army  and  Navy,  while  eua- 
byed  on  Coast  Survey  service."    It  is  alleged,  that  the  act  of  May  31,  1880  (21  Stnt 
&1),  was  designed  to  seoare  the  same  allowances  for  officers  an<l  men  of  the  Xavy  in 
^ Fish  Commission  service,  by  a  provision,  which,  in  Urmn  discloses  no  such  pur. 
•te,bat  simply  directs  the  Secretary  of  Navy  to  ''place  the  ve9$eU  of  the  Uaiied 
tites  Fish  Commission  on  the  iame  footing  with  the  Navy  Department  as  thoau  oC\>Vi!i6 
ytsd  States  CoMt  and  Geodetic  Survey.'' 
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some  of  the  dangers  to  which  it  leads.  The  assignment  of  officers  t 
unofficial  duties  for  extra  compensation  inevitably  leads  to  the  ntgiei 
of  official  duties.  One  of  the  evils  of  this  system  was  discretUmary^vL 
pensation — that  is,  extra  compensation  to  officers,  fixed  by  no  law,  ba 
in  the  discretion  of  heads  of  Departments.  Unlimited  discretion  is  a! 
ways  dangerous.  It  sometimes  gives  rise  to  serious  complaints  (Senat 
Ex.  Doc.,  No.  40 — 1st  sess.,  48th  Congress ;  Senate  Ex.  Doc.,  No.  150- 
1st  sess.,  48th  Oong. ;  Senate  Ex.  Doc.,  No.  156 — 1st  sess.,  48th  GoDg. 
House  Ex.  Doc,  No.  92 — 1st  sess.,  48th  Cong.;  District  Attorneys^ Ai 
sistauts'  case,  ante^  113.)  And  when  it  can  be  exercised  to  give  exti 
compensation  to  those  already  in  receipt  of  salaries  deemed  in  lawsnfl 
cient,  the  real  or  supposed  benefits  of  public  place  may  be  given  to 
favored  few,  who  may  thus  monopolize  the  emoluments  of  Ooven 
ment  to  the  exclusion  of  others  equally  worthy. 

Congress,  by  several  distinct  acts  now  embodied  in  sections  176 
1764,  and  1765  of  the  Revised  Statutes,  has  endeavored  to  root  out  the 
evils,  and  has  employed  for  this  purpose  language,  which,  properly  co 
strued,  would  seem  broad  enough  to  cover  every  case  of  the  kin 
These  provisions  are  entitled  to  a  liberal  consipuction  to  suppress  i 
evils  J  at  which  such  provisions  are  ^imed. 

Thus  it  has  been  said : 

'^  That  the  words  of  a  remedial  statute  are  to  be  construed  large 
and  beneficially,  so  as  to  suppress  the  mischief  and  advance  the  remed.^ 

Dwarris  Stats.,  632;  Sedgwick  Construction  Stat,  and  Const.  L.,1 
ed.,  309.) 

Every  statute  should  be  so  construed  as  to  *' suppress  the  mischie: 
which  it  was  enacted  to  prevent,  by  ^'adding  force|and  life  to  tbeco 
and  remedy,  according  to  the  true  intent  of  the  makers  of  the  act,p 
bono  publico,^  (Potter's  Dwarris,  Stats.,  184).  And  Sedgwick  (Constm 
tion  Stat,  and  Const.  L.,  2d  ed.,  309)  says  as  to  such  statutes  that : 

'*  It  is  by  no  means  unusual  •  *  *  to  extend  the  enacting  won 
beyond  their  natural  import{and  effect,  in]orderj[to  include  cases  with 
the  same  mischiefs. 

It  logically  follows  that  every  statute — as  that  of  August  7, 1882  (: 
Stat.,  324) — under  which  extra  compensation  is  claimed,  and  every  sta 
ute  under'which  a  duplication  of  compensation  is  demanded  in  a  mod 
to  defeat  the  distribution  of  the  benefits  of  public  employment,  shonli 
while  restraining  statutes, like  section  1765  of  the  Revised  Statutes, flf^J 
force,  helstrictly  construed,  so  that  a  claimant  shall  take  nothing  but  th^ 
tchich  is  expressly  given  in  clear  terms.  This  should  be  so ;  because  stat 
utes,  under  which  extra  compensation  is  claimed  and  demande<l,  9K 
"  in  derogation  of    •    *    *     a  prior  statute.''    Thus,  it  is  said  that: 

^*  Statutes  in  derogation  of    *     •     •     a  prior  statute,  are  constmec 

strictly,  not  operating  beyond  their  words  or  the  clear  repugnance  of  theii 

l)rovi8ions;  that  is,  the  new  displaces  the  old  only  as  directly  andin^ 

oncil ab ly  opi)08ei\  in  terms.''    (Bishop,  Written  Laws,  155, 119,194;  Mtf 

lot  i\  Lawrence,  1  Blatckford,  608 ;  White  v,  Johnson,  23  Miss.,  6S 
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Clarke  v.  State,  Id.  261 ;  Street  v.  Commonwealth,  6  Watts  and  S.,  209 ; 
TVilliams  v.  Potter,  2  Barb.,  316.) 

In  addition,  statutes  conferring  si)ecial  privileges  or  exemptions,  or 
against  common  and  general  right,  are  odious.  (Sedgwick,  Construc- 
tion Stat,  and  Const.  L.,  296.) 

In  this  case  conii>ensation  is  demanded  under  the  act  of  August  7, 
1882,  which  is  in  derogation  of  section  1705  of  the  Kevised  Statutes — 
a  prior  law — and  hence,  unless  the  posiiive  words  of  said  act  of  August 
7f  1882,  give  compensation — as  they  do  not — none  can  be  i>aid.  The 
qaeetion,  whether  the  efforts  made  b^*  Congress,  to  defeat  the  evils  men- 
tioned, and  to  secure  a  distribution  of  the  beneflts  of  public  employ- 
ment, have  been  an  eminent  success,  may  give  rise  to  differences  of 
opinion ;  the  question  wliether  these  efforts  are  yet  to  be  successful,  re- 
mains to  be  seen.  The  provision  against  dual  salaries^  as  found  in  the 
•ctof  September  30,  1850  (9  Stat.,  542),  though  never  in  term^  repealed^ 
vas  omitted  fh>m  the  Revised  Statutes,  on  the  theory  that  such  pi*ovis- 
ion  was  repealed  by  implication  by  the  act  of  August  31, 1852  (10  Stilt, 
100;  Rev.  Stat.,  1763 ;  Major  Collins's  Case,  15  Ct.  CI.,  37).  The  pn>vis- 
ions  made  by  Congress  against  extra  comi)ensation  have  certainly  been, 
by  jadicial  construction,  narrowed  within  limits  less  than  their  exact 
vords  might  imi>ort,  but  not  without  able  dissenting  opinions,  carrying 
theaathority  of  great  intellects  and  legal  ability. 

No  case  can  present  sound  law,  unless  sui)ported  by  the  force  of  rea- 
son and  the  power  of  logic.  No  decision  of  any  court  can  escai>e  the 
"teet  of  scrutiny,  of  talents,  and  of  time.''  For  all  practical  purposes, 
tbe decision  of  the  highest  court  is  '^  the  ])erfection  of  reason'' — it  is  law. 

The  Supreme  Court,  overruling  the  opinion  of  the  Hon.  Peleg  iSprague^ 
district  judge,  and  the  lion.  Benjamin  R,  Curtis,  Supreme  Court  judge, 
•ilting  together  in  the  first  circuit,  held,  in  Converse  r.  The  United 
States  (21  How.,  463),  that  a  collector  of  customs,  whose  salary  was 
M^  by  laWj  could  also  receive  the  compensation  fixed  by  law  and  at- 
tiiched  to  the  office  or  position  of  disbursing  agent,  which  he  held  by 
Appointment  from  the  Secretary  of  the  Treasury.  When  this  civse  was 
fededby  the  Supreme  Court  on  appeal,  three  judges  dissented  from 
tbe  opinion  of  the  majority,  and  Mr.  Justice  Curtis  had  left  the  bench. 
Although  such  a  decision,  thus  strongly  dissented  from  by  so  many 
Able  jurists,  must  stand  as  the  settled  law  to  govern  courts  andotlicers 
*  toall  hke  cases,  yet  there  is  no  rule  requiring  them  to  adopt  any  lan- 
ugo, which  would  lead  to  extending  the  authority  of  the  decision  be- 
yond the  exact  point  decided.  All  of  it  beyond  that  point  is  open  for  the 
Zeroise  of  judgment. 

The  (1)  accounting  officers  of  the  Treasury  Department,  the  (2)  Attor- 
^•Oeneralj  and  (3)  the  courts,  so  far  as  the  subject-matter  of  that  de- 
^Uoa  has  been  under  consideration,  have  uniformly  regarded  it  as  estab- 
Ibibiug  only  the  doctrine — that  a  person  holding  two  distinct  offices,  or 
^  ofiioe  and  an  agency,  can  receive  the  salary'  or  compensation  of  both, 
^eu  such  salary  or  comi>ensation  of  each  is  ^'fijccd  by  (ate  " — tJbWvV  \\q\»  ^ja 


Tho  also  hold  a  regular  appoiutmeut  as  disbarsing  officer 
ary  Department,  and  he  waa  allowed  also  to  receive  the  i 
authorized  [and  fixed]  by  law  for  sacli  agency.  I  BbaIl,of  ( 
you  to  respect  the  authority  of  that  decisioa,  but  I  shall  n 
to  stretch  it  a  single  inch." 

lu  the  most  recent  opinion  on  this  subject  (15  Op.  Al 
Mr.  Attorney-Oeneral  Deveus,  oo  the  authority  of  Con 
Uuited  States,  advised  the  Secretary  of  War,  as  to  the  rigl 
officer  of  the  Army  to  draw  also  the  salary  of  another  of 
held  at  the  same  time,  that — 

"  If  he  actually  holds  two  commissiont,  and  does  the  dat 
tinct  offieen,  he  may  receive  the  salary  which  has  been  ap 
each  office.  Sections  1763, 1764,  and  17G6,  above  referrei 
densations  from  statutes  which  were  in  existence  at  the  I 
decision  was  made,  and  in  conformity  with  it  I  deem  it  m; 
swer  to  your  inquiry,  to  say  that  a  retired  officer  may 
as  such,  and  may  also  draw  the  salary  of  any  civil  office  n 
hold  under  the  Government,  agguming  always  that  the  duti 
office  are  performed  under  and  by  virtue  of  a  commisgion  a 
to  that  office,  which  he  holds  in  addition  to  his  rank  as  a  retiri 

If  these  opinions  of  accounting  officers,  Attoraeys-Geuer 
are  all  sot  aside,  a  vast  multitude  of  applications  will  be 
reopen  disallowances  heretofore  made,  and  to  pay  com; 
extra  services  heretofore  rendered,  for  which  no  claims  bi 
made,  and  thus  to  unsettle  all  that  has  been  done  n&d 
80  long  continued  as  to  become  "  a  rule  of  property,''  certai 
ecutive  Departmeuts.  Applicatiou  has  already  been  made 
Id  this  class  of  cases,  in  support  of  which  the  recent  Oj 
Court  of  Claims  is  cited. 
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Dsation,  which  he  claims  for  services  as  '^snpernsiiig  eagineer  and 

chitect,''  was  not  fixed  in  amount  by  any  law,  but  by  the  discretion  of 

e  Acting  Secretary  of  the  Interior. 

(1).  The  Court  of  Claims  cites  Converse  v.  The  United  States,  and  ap  - 

168  it  as  an  authority  in  support  of  the  idea,  that  a  salaried  officer  may 

rfiilly  be  paid  compensation  not  fixed  in  amount  by  any  laic^  but  by  t'e 

wretion  of  an  officer,  for  <'  an  employment  which  had  no  affinity  or  eon- 

ctioQ  with  the  line  of  his  official  duty."    That  case  holds  no  sui-li  doc- 

06,  but  exactly  the  reverse.    Thus,  a  part  of  the  syllabus  in  Converse 

The  United  States  is  that : 

''A  compensation  for  extra  services,  where  no  certain  coinpcMisiition  is 
td  by  laWj  cannot  be  alloiced  by  the  htad  of  a  Department  to  any  officer 
tile  Government  who  has  by  law  a  fixed  or  certain  coinpeusacion  for 
I  services  in  the  office  he  holds.    •    •    • 

i^o  allowance  beyond  his  fixed  compensation  can  bo  made,  exc4*pt  for 
^performance  of  certain  duties  required  by  law  to  be  perfor.iuMl,  for 
tdl  the  law  grants  a  certain  compensation  to  be  paid,  and  which  have  no 
inection  with  the  duties  of  the  office  he  holds." 

ind  in  the  opinion  of  the  court  it  is  said,  that: 

*The  great  object  has  been  to  establish,  by  {air,  the  compensatUm  for 

Mie  services^  whether  in  offices  or  agencies,  where  the  nature  and 

uacter  of  Uie  duties  to  be  performetl  were  sufficiently  known  and 

Unite  to  enable  Congress  to  form  an  estimate  of  its  value,  and  not  leave 

i0  ike  discretion  of  the  head  of  an  executive  department. 

•  •  •  •  •  '  •  • 

rhe  just  and  fair  inference  from  these  acts  of  Congress,  taken  together, 
that  no  discretion  is  left  to  the  head  of  a  department  to  allow  an  otli- 
\  who  has  a  fixed  compensation,  any  credit  beyond  his  salary^  unless 
)  service  he  has  performed  is  required  by  existing  laws,  and  ike  rcmu- 
'alien  for  them  fixed  by  law.^^ 

[n  that  case  a  collector  of  customs,  having  a  salary  fixed  by  law,  wds 

pointed  a  disbursing  agent  to  disburse  moneys  for  light-houses,  un- 

ttkstatutej  which  fixed  as  compensation  for  the  service  a  couiinission 

two  and  a  half  per  cent,  on  the  amount  disbursed. 

Fhe  court  further  said : 

''And,  as  the  Department  appointed  him  to  perform  a  duty  requiriMl 
law,  for  which  the  compensation  ica>s  fixed  by  law,  and  the  money 
propriated  to  pay  it,  he  is  entitled  to  the  compensation  given  by  law, 
b  has  performed  the  duty." 

RiQS,  it  is  clear,  that  the  case  of  Converse  v.  The  United  States  is  a 

M  and  absolute  authority  against  the  payment  of  the  claim  of  (ten- 

d  Meigs.    It  is  as  much  a  misapplication  of  that  case  to  cite  it  in 

fort  of  a  discretionary  alloicance,  as  it  would  be  to  cite  it  arjuiast  the 

Dwanceof  compensation  fixed  in  amount  by  laic.    (Folgei's  case,  13 

CL,  94,  96.) 

2).  In  view  of  this,  it  becomes  unnecessary,  to  inquire  whether  the 

nee  rendered  by  General  Meigs  was,  or  was  not,  *•  within  the  line  uf 

officUd  duty."    Every  officer  of  the  regular  Army  is,  as  the  statute 

aires, educated  in  ''civil  and  military  engineering*^  (Rev.  Stat.,  1300). 

8  service  is  a  part  of  the  duty  of  Army  officers  designated  for  the 

pose  (Rev.  Stat,  1094).   This  was  decided  in  Grat\o\  v .  T3 \\\lviv\  ^  w'c^^ 
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<15  Pet.,  336).    And  see  United  States  v.  Macdaniel  (7  Pet.,  1),  United 
States  V.  Ripley  (Id.,  18),  and  United  States  v.  Fillebrown  (Id.,  28). 

The  **  Army  Regulations"  contain  ample  details  of  the  information 
on  the  subject.  The  practice  of  the  Government  has  always  been  to 
require  this  service  of  the  proper  Army  officers.  So  far,  therefore,  as 
the  act  of  August  7, 1882  (22  Stat.,  324),  assigned  General  Meigs  to 
duty,  or  so  far  a«  any  officer  could  lawfully  assign  him  to  any  duty  as 
an  engineer  or  architect,  his  service  under  such  assignments  woald  be 
strictly  in  the  line  of  his  official  duty. 

2.  As  to  the  case  of  The  United  States  v.  Brindle  (110  U.  S.,  688). 

That  case  was  not  published  until  after  Meigs's  case  had  been  ar- 
gued and  submitted  to,  and  at  least  partly  considered  by,  the  Court  of 
Claims ;  and  it  may  be  inferred  from  the  opinion  of  said  court  that  bat 
for  the  case  of  The  United  States  v.  Brindle  the  judgment  of  the  court 
would  have  been  against  General  Meigs.  If,  therefore,  that  case  does  not 
sustain  the  claim  of  General  Meigs  he  is  not  entitled  to  be  paid.  And 
it  seems  clear  that  such  case  is  not  an  authority  in  his  favor.  The  ar- 
gument before  the  court  did  not  discuss  it,  and  from  the  opinion  of  the 
court  it  does  not  seem  that  its  attention  was  called  to  the  material  de- 
ference between  the  foAiis  in  that  case  and  those  in  Meigs's  case.  Ths 
opinion  does  not  quote  any  part  of  the  former  case  nor  show  how  aof 
expression  therein  can  be  held  as  sustaining  the  claim  of  General  HdgSi 
To  so  apply  that  ease  is^  as  it  is  believed,  as  much  a  misapplicatioB 
thereof  as  it  is  to  say  that  the  claim  of  General  Meigs  is  supported  by 
the  case  of  Converse  t?.  The  United  States. 

It  is  important  to  notice  the  rules  of  law  by  which  the  point  decided 
in  the  case  of  The  United  States  v.  Brindle  is  to  be  determined.  A 
learned  elementary  law-writer  has  said  : 

*'That  language  used  in  an  opinion,  whether  in  the  reasoning  or  the 
conclusion  established  thereby  is  alicays  to  be  explained  and  restricted  ^ 
the  case  under  consideration,,  and  to  that  extent  only  is  a  decision  fitted  to 
serve  as  a  precedent."    (Wells,  Res  Adjudicata  and  Stare  Decisis, 581) 

The  supreme  court  of  Mississippi  has  said  that: 

"In  courts  it  has  become  a  settled  rule  thataii  adjudications  are  to 
be  considered  only  in  connection  with  and  as  explained  by  and  UmiUdti 
the  state  of  circumstances  appearing  in  the  record.  (Pass  v.  McEae,36 
Miss.,  148;  Lucas  t?.  Commissioners,  44  Ind.,  541 ;  Railroad  Company  f' 
Davidson  Co.,  1  Sneed,  095.) 

And  the  highest  authority,  the  Supreme  Court  of  the  United  States, 
has  established  '*  tlie  rule  that  any  opinion  ♦  ♦  ♦  cannot  be  relirf 
on  as  a  binding  authority,  unless  the  case  called  for  its  expression'* 
(Carroll  v.  Carroll,  16  How.,  287  ;  Ex  parte  Christy,  3  Jd.,  292;  Petk'* 
Jenuess,  7  Id,,  012 ;  Cohens  v.  State  of  Virginia,  6  Wheat.,  399).  Tbem 
again,  it  nia^^  be  added,  that  a  decision  giving  a  ^cfenioa/  construction  io 
an  act  should  not  be  extended  beyond  the  exact  language  of  sacb  de- 
cision or  beyond  the  immediate  point  decided. 

With  these  principles  in  view,  it  is  not  difficult  to  iierceive  that  the 

cajse  of  The  United  States  v.  Brindle  does  not  overrule  the  case  of  Con- 

Tse  V.  The  United  ^tatCi^,  «iv\^  v\g^^  not  in  any  respect  support  the 
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daim  of  General  Meigs.  The  material  facts  Id  the  former  case  are  as 
Mlow:  Bnudle  was  receiver  of  ])iiblic  moneys  for  the  district  of  lands 
ndjeet  to  sale  as  public  lands  at  Lecompton^  Kansas.  B3'  the  treaty  of 
Mj  17, 1854  (10  Stat.,  1048),  the  Delaware  Indians  ceded  certain  lands 
io  the  United  States,  and  the  United  States  agreed  to  survey  and  sell 
x)rtioas  of  them,  being  governed  in  conducting  sales  by  the  laws  re- 
ipectiDg  the  sales  of  public  lands,  and  to  pay  tlie  Indians  a  i>ortion  of 
be  proceeds  and  invest  the  residue  for  their  benefit  ^^  after  deducting 
herefrom  the  cost  of  surveying,  managing,  and  selling  thcsame.^  The  act 
IMarch  3, 1855  (10  Stat.,  700),  authorized  the  President  to  cause  the 
iDds  to  be  sold.  By  law  the  Commissioner  of  Indian  Affairs,  under  the 
Hrectiou  of  the  Secretary  of  the  Interior,  has  the  management  of  all 
latters  arising  out  of  Indian  relations  (Rev.  SUit.,  462,  4G3).  On  the 
4th  of  October,  1856,  Brindle  '^  was  duly  appointed  special  receiver  and 
aperintendent  to  assist  the  special  commissioner  to  dispose  of  ^  said 
inds.  ^^  These  Indian  trust  lands  were  never  public  lands  of  the  United 
itates,  and  were  never  subject  to  sale  at  the  Lecompton  land  office^ 
Upon  these  facts  the  Bui)reme  Court  said : 

^It  follows  that  it  was  never  any  part  of  the  official  duty  of  Brindle, 
•receiver  of  public  moneys  at  the  Lecompton  laud  office,  to  sell  the 
nut  lands,  or  receive  the  payments  therefor.  His  duties  in  connection 
riUi  that  office  were  to  receive  and  account  for  moneys  paid  for  public 
Mdf,  that  is  to  say,  the  public  moneys  of  the  United  States  derived  from 
he  sales  of  public  lands.  The  moneys  paid  for  the  Indian  lands  were 
ni8t  moneys,  not  public  money's.  They  were  at  all  times  in  equity 
he  moneys  of  the  Indians,  subject  only  to  the  expenses  incurred  by  the 
Jnited  States  for  surveying,  managing,  and  selling  the  lands. 
When,  therefore,  Brindle  was  appointee!  special  receiver  and  sui>erin- 
endent  to  assist  the  special  commissioner  in  disposing  of  the  trust 
Mids,  he  was  employed  to  render  a  service  in  no  way  connected  with 
he  office  he  held.  He  was  not  appointed  to  any  office  known  to  the 
*w.  No  new  duty  was  imposed  on  him  as  receiver  of  the  land  office, 
le  President  was,  both  by  the  treaties  and  the  act  of  1855,  charged 
nth  the  duty  of  selling  the  lands,  and  under  his  instructions  Brindle 
^aa  employed  to  assist  in  that  work.  By  express  provisions  in  the 
^ties  the  expenses  incurred  by  the  United  States  in  making  the  sales 
^^  to  be  paid  from  the  proceeds.  This  clearly  implied  the  payment  of 
teasonable  compensation  for  the  services  of  those  employed  to  carry 
lie  tnist  into  effect. 

•  •  •  In  the  present  case  the  emjiloyment  was  for  a  special  service 
1  connection  with  a  special  trust  assumed  by  the  Unit<Ml  States  for  the 
cnefit  of  certain  Indian  tribes,  in  which  express  provisions  were  made 
>rthe  payment  of  exi>enses.  In  h*gal  ettVct,  the  ai>pointnient  was  to 
^agency  for  the  sale  of  lands  for  the  Indians,  with  an  implied  under- 
'^ding  that  a  reasonable  c()mp<»nsati()ii  would  be  paid  for  the  services 
indered.  So  far  a«  anything  a])i)ears  in  the  re<?or(l,  the  ai>pointment 
38  not  made  because  Brindle  was  re(*.eiver  of  the  lan<l  office.  Tlie  du- 
38  to  be  performed  were  of  a  diflcrent  character  and  at  a  different 
ace  from  those  of  the  land  office,  and,  while  the  exact  amount  of  com- 
insation  for  this  service  was  not  fixed,  it  was  clearly  to  be  inferred 
at  such  compensation  as  the  law  implies  where  labor  is  performed  by 
le  at  the  request  of  another,  that  is  to  say,  a  reasonable  compensa- 
m  would  be  paid." 
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Here  was  a  case,  in  which  a  service  was  performed  far  the  Indians^noi 
for  the  Oovemment  of  the  United  States.  The  compensation  was  to  be 
paid  from  the  money  of  the  Indians — not  from  money  of  the  United  Statei^ 
nor  even  by  fees  exacted  of  citizens  in  pnrsaance  of  any  act  of  Con- 
gress. The  court  places  the  decision  distinctly  on  the  grounds,  that 
"these  Indian  trust  lands  were  never  public  lands  of  the  United  Staiei^^ 
that  "  the  moneys  paid  for  the  Indian  lands  were  trust  moneys,  not  put- 
lie  moneySj^  and  that  the  services  rendered  were  neither  to,  norfor^lk 
United  States,  or  any  citizen  thereof.  Section  1765  of  the  Revised  Stat- 
utes refers  to  services  for  the  Oovemment,  and  prohibits  extra  compefuO' 
tion  from  the  public  moneys.  This  is  rendered  certain  by  the  last  claose 
of  said  section,  which,  in  prescribing  a  class  of  exceptions,  to  its  proU' 
bitions,  says,  "  unless  the  same  is  authorized  by  law,  and  the  appn^i^ 
tion  therefor  explicitly  states  that  it  is  for  such  additional  pay,  eitia 
allowance,  or  compensation."  This  shows  that  the  section,  in  its  pro* 
hibitious,  deals  with  public  moneys,  which,  by  the  express  requirement 
of  the  Constitution,  can  only  be  "drawn  from  the  Treasury  •  •  •  li 
Consequence  of  Appropriations  made  by  Law."  (Const  of  the  U.  S.,  Alt 
I,  sec.  9,  par.  7.)  But  neither  this  provision  of  the  Constitutioa  nor 
section  1765  refers  to  any  hnt  public  moneys.  Indian  trust  moneys  d# 
not  belong  to  the  Government ;  they  may  be  received  and  invested  by  as- 
thority  of  law  without  being  covered  into  the  Treasury  or  appropriated 
to  be  drawn  from  it.    Thus,  the  Revised  Statutes  provides : 

"  Sec.  2097.  No  funds  belonging  to  any  Indian  tribe  with  which 
treaty  relations  exist  shall  be  applied  in  any  manner  not  authorized  by 
such  treaty,  or  by  express  provisions  of  law    •     •     ♦." 

If  they  are  so  covered  or  appropriated,  it  is  not  because  there  is  any 
constitutional  necessity  for  it.  By  law,  and  in  practice,  "special  ac- 
counts "  of  such  funds  are  kept  in  the  Treasury  Department  Th  us,  the 
Revised  Statutes  provides: 

"  Sec.  2095.  All  investments  of  stock,  that  are  or  may  be  required  Iff 
treaties  with  the  Indians,  shall  be  made  under  the  direction  of  the  Pres- 
ident ;  and  special  accounts  of  the  funds  under  such  treaties  shall  be 
kept  at  the  Treasury,  and  statements  thereof  be  annually  laid  before 
Congress." 

See  sections  2093,  2094,  and  2096  of  the  Revised  Statutes.  Sec- 
tion 17G5  of  the  Revised  Statutes  does  not  refer  to  services  for  aforeij^ 
nation  or  for  dependent  tribes  of  Indians,  or  to  compensation  paid  from  ikt 
moneys  of  a  foreign  nation  or  of  such  dependent  tribes.  (15  Op.  Att.-O€0^ 
608.)  Hence,  the  case  of  The  United  States  v.  Brindle  does  not  in  the 
slightest  degree  touch  the  question  presented  on  the  claim  of  General 
Meigs,  as  will  appear  for  several  reasons,  as  follow: 

(1.)  It  cannot  be  so  construed,  because  it  arises  upon  totally  dijferei^ 
facts  and  involves  totally  different  principles  from  those  in  Meigs** 
case.  This  was  evidently  regarded  so  clear  that  neither  in  the  argn- 
nieut  of  counsel  nor  in  the  opinion  of  the  court,  in  the  former  case,  was 
section  1765  of  the  Revised  Statutes  even  alluded  to. 

(2.)  It  cannot  be  so  construed,  because,  if  so,  it  would  directly  ottr- 
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lb  ike  eaee  of  Converse  v.  The  United  States.    The  court  has  given 

\  indioation  of  any  such  pur|>08e ;  on  the  contrary,  the  court  refers  to 

id  9fproees  that  case,  and  qifbtes  the  very  words  thereof,  which  show 

It  extra  compensation  can  only  be  allowed  when  '^  the  amouut  of 

ichj  compensation  [is]  regulated  by  law.'"    (United  States  v.  Brindle, 

D  U.  S.,  694).    This  view  of  the  case  of  Converse  v.  The  United  States 

salways  been  maintained.    Thus,  Attoruey-General  Bates  (10  Op.  Att.- 

0.,  440),  referring  to  that  case  and  to  a  claim  made  by  a  salaried  officer 

'compensation  for  extra  services  not  iu  the  line  of  liis  office,  under  an 

pointment  made  by  the  Secretary  of  the  luterior,  Kai<l : 

^Bat  it  was  remuneration  dxed  by  the  Secretary  of  tlie  Interior  him- 
{^  m  the  exercise  of  what  he  doubtless  deemed  a  lawful  discretion,  and 
is  precisely  this  discretion  which,  according  to  the  court,  these  stat- 
»  have  forbidden  the  head  of  a  Department  to  exen;iHe.  It  was  per- 
tly competent  for  the  Secretary  of  the  Interior  to  employ  a  person  to 
rform  the  duties  in  question,  and  to  agree  that  lie  should  be  paid  there- 
'  oat  of  the  fund  appropriated  for  the  Capitol  extension  and  new 
me,  the  amount  which  he  agreed  Mr.  Whiting  should  receive.  But 
oe  no  office  was  created  by  law  for  the  performance  of  those  duties 
1  DO  remuneration  therefor  ^ec2  by  law,  it  was  not  competent  for  the 
netary  to  add  them  to  the  other  duties  of  an  officer  receiving  a  fixed 
npeosation  tiierefor,  and  pay  him  an  additional  sum  for  performing 
» additional  duties.  This  is  the  very  thing  which  these  statutes,  as 
istmed,  not  only  by  the  majority  of  my  predecessors,  but  by  the  Su- 
ane  Ooort,  were  passed  to  prohibit."  (See  4  Op.  Att.-Uen.,  538 ;  15 
.,  362.) 

|3).  It  cannot  be  so  construed,  because  it  would  absolutely  nullify  sec- 

n  1765  of  the  Revised  Statutes — it  would  leave  the  section  without 

J  purpose  whatever.    The  steps  by  which  this  result  would  be  reached 

B  plain. 

0.  This  section  is  not  needed  to  prohibit  an  officer  from  receiving 

tra  pay  for  extra  services  attached  to  his  office.    The  statutes  fix  the 

bries  of  officers,  and  no  officer  can  increase  them. 

Thus  in  Ooldsborough  v.  United  States  (Taney's  C.  C.  Decisions,  80), 

leided  by  Chief  Justice  Taney  in  1840,  it  appeared  tbat  Ooldsborough, 

t  acting  parser  in  the  Navy,  having  a  salary  fixed  by  law,  holding  no 

iter  office,  disbursed  money  in  1835  and  183G  and  claimed  a  commis- 

mof  2^  per  cent,  thereon  for  his  services,  undei*  a  regulation  of  the 

vrj  Department  expressly  allowing  it. 

Ihe  Chief  Justice  in  deciding  the  case  said : 

"Where  an  act  of  Congress  declares  that  an  officer  of  the  Government 
public  agent,  shall  receive  a  certain  compenmition  Ibr  his  services, 
uch  is  specified  in  the  law,  undoubtedly,  that  com])ensation  can  neither 
I  enlarged  nor  diminished,  by  any  regulation  or  order  of  the  Presi- 
nt,  or  of  a  Department,  unless  the  power  to  do  so  is  given  by  act  of 
nigrees. 

In  the  case  before  me,  the  commission  is  claimed  ns  a  ])art  of  the  com- 
Qsation,  to  which  the  deceased  was  entitled  as  acting  purser,  for 
yfiees  rendered  in  the  ordinary  liyie  of  his  official  duty.  Now  the  com- 
Qsation  to  a  purser  for  services  of  that  descri])tion,  is  fixed  by  the 
bof  Congress  of  18  April,  1814,  ch.  143,  which  declares  that  a  purser 
ill  receive  $40  per  month,  and  two  rations  a  day  *,  it  \^  Wi<b  ^^OASi^ 


law,  and  in  language  preciHely  the  same,  how  can  his  cast 
guished  from  that  of  the  other  officers  named  in  the  law  f  £ 
Secretary  increase  his  compensation  by  enlarging  his  moo 
ance,  or  adding  to  the  number  of  his  daily  rations?  And  i: 
do  it  in  tliis  mode,  by  what  authority,  or  upon  what  distinct 
•do  it,  in  the  shape  of  commissions,  when  no  such  commissioi 
by  law  ?  The  court  can  see  no  ground  whatever  for  disting 
case  of  a  purser  from  that  of  any  other  officer  mentioned  ii 
<Jongreas;  and  as  the  Department  is  bound  by  the  allowaB 
them,  it  is  equally  boun<i  by  that  fixed  for  a  purser. 

Indeed,  the  objection  to  the  allowance  is  made  sUU  Btroi 
provisions  of  the  second  section  of  the  act  of  1814,  which  am 
President  to  make  an  addition,  not  exceeding  twenty-five  i 
the  pay  of  the  officers,  petty  officers,  midshipmen,  seamen  i 
•engaged  in  any  service,  the  hardships  or  disadvantages  of  i 
in  his  judgment,  render  such  an  addition  necessary.  The  ] 
to  make  this  addition,  by  necessary  implication,  excludes  tf 
making  any  other  or  greater  addition,  or  under  any  other  cir 
than  those  mentioned  in  this  section;  and  if  such  a  power 
been  supposed  to  exist,  in  cases  where  the  law  merely  fixes  1 
sation,  and  says  nothing  further,  yet  the  well-established  r 
construction  of  statutes,  would  exclude  it  in  the  present  cac 

It  has,  however,  been  argued,  that  a  purser  is  neither  a  co 
officer  nor  a  warrant  officer,  and  is  not  so  regarded  in  the 
that,  therefore,  the  provisions  in  the  second  section  of  the  > 
do  not  apply  to  him.  In  other  words,  it  is  insisted,  that  the 
not  come  within  the  description  of  an  officer^  and,  conseqm 
included  in  the  number  of  persons  to  whom  the  President  ia 
to  make  the  limited  increase  of  comx)ensation  specified  in  th 

It  would  be  a  sufficient  answer  to  this  argument  to  say,  tl 
pensation  of  the  purser  is,  undoubtedly,  specified  in  the  la^ 
therefore,  within  the  general  principle  before  stated.  But 
section  ap])lies  to  the  allowance  claimed  in  this  suit,  with  at 
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ions  1763y  1764,  or  1765  of  the  Revised  Statutes  were  taken.  And 
^Justice  Taney  distinctly  announced  tliat  no  compensation^  in  addi- 
to  the  salary  prescribed  by  latCj  could  be  paid  to  the  claimant  ^^for 
1009  rendered  in  the  ordinary  line  of  his  official  dutyP  (Ooldsborough 
nited  States,  Taney's  Dec.,  80,  88.)  In  addition  to  this,  at  common 
it  is  extortion,  and  so  a  crime,  for  an  officer  ^^nnder  color  of  hi» 
e'to  take  ^'any  money  or  thing  of  value  that  is  not  due  to  him,  or 
e  than  is  due  or  before  it  is  due.''  4  Blackst.  Com.,  141;  1  Sussell 
}rime8,142;  Extra- Fee  case,  3  Lawrence,  Compt.  Dec.,  427;  Martin 
tate,  1  Harris  &  Johnson,  Md.,  740;  Crier-Bailiff  case,  5  Lawrence^ 
ipt  Dec.,  11.  And  such  extra  pay  is  prohibited  by  the  provisions 
be  act  of  June  20, 1874  (18  Stat.  101, 109). 

It  is  now  settled  that  one  person  may  hold  two  distinct  offices  and 
ive  the  salary  and  compensation  prescribed  by  law  for  each. 
It  is  also  settled  that  a  salaried  officer  may  render  unofficial  services- 
be  paid  compensation  therefor,  if  its  amount  ''be  fixed  by  law." 
Now,  if  it  h^  further  held  that  a  salaried  officer  may  render  unoffl- 
services  and  be  paid  compensation  therefor  not ''  fixed  by  law,"  but 
he  discretion  of  some  officer,  then  section  1765  is  left  without  any 
!tical  purpose,  its  mission  is  at  an  end.    With  such  a  construction 
innot  rise  to  the  dignity  of  a  "  glittering  generality" — it  will  be  less 
I  a  "barren  ideality" — it  will  be  vox^  et  praterea  nihil.    A  statute 
;ted  for  judicious  puri>ose8  should  not  meet  judicial  death,  it  should 
escued  from  the  public  calamity  of  such  a  fate. 
In  the  opinion  of  the  Court  of  Claims  it  is  said  that,  payment  of 
pensation  to  General  Meigs  ''  has  been  refused  him  under  instrnc- 
B  given  by  the  First  Comptroller,    ♦      •      •      on  the  ground  that, 
g  a  retired  officer  of  tlic  Army  and  receiving  pay  as  such,  he  is 
lawfully  entitled  to  any  compensation  for  his  services,  unless  an  ex- 
9  appropriation  be  made  to  pay  him  therefor." 
lie  opinion  of  the  Comptroller  in  Meigs's  case  {antCj  588,  et  seq.) 
mot  seem  to  have  been  examined  by  tlie  court,  for,  if  so,  it  would 
dbeen  seen  that  the  one  objectio7i  mentioned  by  the  court  was  not 
ifieally  referred  to  by  the  Comptroller,  and  was  not  bj'  any  means  his 
obfectionj  as  might  be  inferred  from  the  opinion  of  the  Court  of 
ms. 

»tion  1705  of  the  Revised  Statutes  declares  in  effeot  that  a  salaried 
er  shall  not  receive  extra  compensation  "  for  any  •  •  •  service 
aty  whatever,  unless  •  ♦  ♦  the  appropriation  therefor  exi)licitly 
S9  that  it  is  for  such  additional  pay,  extra  allowance,  or  compensa- 
."  The  act  making  the  appropriation,  from  which  General  Meigs 
\  payment  does  not  explicitly  or  otherwise  state  that  such  appropri- 
Q  or  any  part  of  it  may  be  applied  in  making  additional  or  extn^  pay. 
these  words  of  section  17(k>  to  be  ignored  or  nullified  f  If  not,  how 
eneral  Meigs  excepted  from  their  operation  f  To  this  inquiry  no 
i&ctory  answer  is  given. 


to  Aim,  there  woatd  have  been  a  repeal  of  tliat  aectie 
repeal  or  exception,  wliioh,  on  veU-setkled  prioiplea 
implication,  he  fell  within  the  prohibitions  of  said  se 
Smith,  1  Black,  459 ;  Arthur  v.  Homer,  96  U.  S.,  14C 
ant  in  the  case  of  the  United  States  v.  Brindle  did  n 
prohibition  for  reasons  already  stated.* 

It  is  believed,  that,  if  the  accoanting  officers  8boa1 
of  General  Meigs,  they  wonid  orernile  a  solemn  deoisi 
Oonrt,  whiuli  has  stood  as  their  guide  for  more  tliui 
tury ;  that  tliey  woald  reverse  the  uniform  praetioe  o 
partment  during  the  same  period;  that  tliey  wonh 
opinion  of  every  Attomey-Geoeral  on  a  emilar  qaeati 
woald  supersede  repeated andemphaticdecisions  of  thi 
and  practically  nullify  section  1765  of  the  Revised 
justice  to  the  action  tafeen  by  the  accoanting  offloer 
pression  of  these  vievs,  without  the  slightest  diareepc 
conclusion,  and,  certainly,  with  the  most  profoandj 
and  officially  for  the  learned  and  able  Ooart  of  Clain 
opinions  h^ve  become  an  indispensable  part  of  Am 
eratnre.  Whatever  may  be  finally  determined  by  tl 
of  the  United  States  to  be  the  true  oonstrnotion  of  a 
Revised  Statutes,  all  will  acquiesce  in  the  result,  for 
nal  all  errors  may  be  corrected.  And  it  is  the  pride 
system  of  Government,  that  it,  as  the  judicial  oath  re 
71:^],  administers  "jastice  without  respect  to  peraons 
right  to  the  poor  and  to  the  rich" — to  the  humblest  i 
and  to  those  high  in  position  and  iuduence,  and  tha 
forced  without  fear,  favor,  or  affection,  alike  agaiot 
fAtnet.  and  iiirainst  the  obscure.     Eoual  and  exact  ins 
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nr  THE  MATTER  OF  THE  RIGHT  OF  A  MARSHAL  TO  BE  PAID  THE  MAXI- 
mni  EXPENSES  OF  TWO  DOLLARS  A  DAY,  WHILE  HIS  DEPUTY  IS 
EMPLOYED  IN  ENDEAVORING  TO  MAKE  AN  ARREST  ON  A  CRIMINAL 
CHARGE.  WHEN  THIS  SUM  IS  THE  TOTAL  SUM  EXPENDED  FOR  A  WHOLE 
DAT,  AND  THE  DEPUTY  DURING  A  PORTION  OF  THE  DAY  IS  ATTENDING 
EXAMINATIONS  BEFORE  A  COMMISSIONER  OF  THE  CIRCUIT  COURT.— 
MARSHAL'S  EXPENSE  CASE. 


L  When  the  total  expennes  of  a  deputy  marshal  for  a  whole  day  are  two  dolUirs,  and 
on  sQch  day  he  was  a  portiou  of  tho  time  */  employed  in  endeavoring  to  arrest 
onder  process  any  person  charged  with  or  convicted  of  a  crime,''  and  another 
p<irftioQ  of  the  time  ''attending  examinations  before  a  commissioner"  of  the  cir- 
soiteoart,  the  marshal  is  not  entitled  to  be  paid  the  fall  som  of  two  dollars  "  for 
expenses." 

I.  When  an  nnanthorized  and  illegal  claim  is  ma<le,  without  any  evidence  to  show 
whether  any  part  of  it  may  be  authorized  and  legal,  it  will  be  rejected.  The 
legal  presumption  is  against  the  whole  of  snch  claim. 

X  The  law  does  not  generally  recognize  fractions  of  a  day.  But  in  contracts  and 
itotntes,  when  the  intention  is  apparent  to  recognize  such  fractions,  or  to  regard 
A  day  as  a  given  number  of  hours,  determined  by  usage  or  otherwise,  effect  will 
he  giren  to  such  intention. 

4.  Whether  payment  can  be  made  for  expenses  actually  incurred  by  a  deputy  mar- 
Aal  during  a  fraction  of  a  day  "  while  employed  in  endeavoring  to  arrest" — quaere  f 

iHie  qnestion  is  presented  for  the  decision  of  the  First  Comptroller, 
vhether  a  marshal  is  entitled  to  compensation  not  exceeding  two  dol- 
ft  day  for  expenses,  while  his  deputy  is  employed  in  endeavoriu^  to 
tnestander  process  any  person  charged  with  or  convicted  of  a  crime, 
tt  the  same  day  when  the  same  deputy  is  a  portion  of  the  time  attend- 
ing examinations  before  a  commissioner! 


DioiBiON  BY  William  Lawrence,  First  Comptroller. 

V&der  sections  780  and  841  of  the  Revised  Statutes,  deputy  marshals 
'  •»  ^)pointed  by,  and  are  merely  the  employes  respectively,  of  the 
ttVBhal  80  appointing.  Section  829  of  the  Revised  Statutes  authorizes 
Mh  marshal  of  the  United  States  to  receive  compensation  for  services 
>Mered,  and  expenses  incurred  by  him,  or  by  any  deputy  marshal  as 
ftHows: 

For  expenses  while  employed  in  endeavoring  to  arrest,  under  process, 
^y  person  charged  with  or  cenvicted  of  a  crime,  the  sum  actually  ex- 
pended, not  to  exceed  two  dollars  a  day,  in  addition  to  his  comi>ensa- 

tion  for  service  and  travel. 

•  •••••• 

For  attending  examinations  before  a  commissioner,  and  bringing  in, 
SOttding,  and  returning  prisoners  charged  with  crime,  and  witnesses, 
^dollars  a  day;  and  for  each  deputy  not  exceeding  two,  necessarily 
attending,  two  dollars  a  day. 
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Under  these  provisions,  the  marshal  is  not  entitled  to  two  dollars  for 
exx>enses  incurred  for  a  whole  day  on  which  his  depaty  is  employed  only 
a  portion  thereof  in  endeavoring  to  make  an  arrest,  and  when,  dnriDg 
another  portion  of  the  same  day,  the  deputy  is  attending  examiiiatioD» 
before  a  commissioner.  Such  payment  would  cover  exx>en8es  <<  while 
employed"  not  <Mn  endeavoring  to  arrest"  but  ^^ for  attending  examina- 
tions before  a  commissioner."  The  provision  for  paying  a  maximam  snm 
of  two  dollars  is  designed  to  reimburse  all  expenses  that  would  gener- 
ally be  incurred  in  a  whole  business  day,  or  in  an  equivalent  period,  or 
at  least  during  such  time  as  under  the  attendant  circumstances  might 
fairly  be  regarded  as  equivalent  to  an  ordinary  day's  official  service,  and 
the  maximum  of  two  dollars,  when  this  amount  is  actually  expended,  is 
for  all  expenses  during  such  whole  day's  service  in  endeavoring  to  arrest 
The  statute  does  not  say  a  marshal  shall  have  a  whole  da^s  expenses 
not  exceeding  two  dollars  "while  employed" for  two  hours  of  theday^ 
or  any  fractional  portion  of  the  day,  "in  endeavoring  to  arrest."  It  pro- 
vides for  paying  "  the  sum  actually  expended  not  to  exceed  two  dollars 
a  day,"  but  it  expressly  declares  this  to  be  "  for  expenses  while  em- 
ployed in  endeavoring  to  arrest."  Thus,  by  the  express  terms  of  Ae 
statute,  the  service  and  the  expenses  are  coeval — ^they  are  contemporir 
neons,  with  the  qualification  only  that  the  expenses  of  a  night's  lodging' 
may  be  an  incident  of  the  day's  service.  This  seems  clear  from  Uieintf'- 
pose  of  the  statute  as  stated,  and  from  its  language^  which,' somewhat 
transposed  and  with  ellipses  supplied,  may  be  read  to  authorize  pay- 
ment '*  for  expenses  not  to  exceed  two  dollars  a  day  while  employed 
[duriug  such  day]  in  endeavoring  to  arrest."  That  is,  the  expenses  to 
be  paid  are  limited,  so  that  (1)  they  cannot  in  any  day  of  twenty-foor 
hours  exceed  the  sum  of  two  dollars,  nor  (2)  exceed  the  sum  actnally 
expe\i(led,  nor  (3)  to  be  paid  for  any  time  unless  "  while  [actually]  em- 
ployed in  endeavoring  to  arrest,"  including,  by  general  usage,  of  course, 
the  necessary  expenses  of  lodging  during  the  night  of  a  day  so  em- 
ployed. A  whole  day's  service  requires  the  exertions  of  the  marshal  or 
his  deputy  during  the  usual  business  or  working  hours  of  the  day,« 
for  an  equivalent  period,  or  during  such  time  as  under  the  circumstaocefr 
may  be  fairly  so  regarded.  If  he  renders  services  at  night,  he  cannot 
thereby  add  to  the  maximum  sum  to  be  paid  for  expenses.  The  statute 
does  not  permit  a  deputy  marshal  to  devote  one  hour  in  a  day  in  "en- 
deavoring to  arrest,"  and  then  charge  the  whole  sum  of  two  dollars  for 
expenses,  when  no  such  sum  was  "  actually  expended"  during  the  time 
''  employed  in  endeavoring  to  arrest,"  although  during  the  whole  of  such 
day  the  expenses  may  have  reached  two  dollars.  If  tjiis  could  be  done, 
a  deputy  marshal  might  devote  one  hour  each  day  for  ten  days  or  more 
in  endeavoring  to  arrest,  devote  all  the  residue  of  each  of  said  days  in 
other  service  fully  paid  for  by  other  fees,  and  j^t  collect  two  dollars  for 
expenses  .actually  incurred  on  each  of  said  days.  This  would  seem  to 
present  a  case  of  the  reductio  ad  absurdum,  from  which  it  follows  that  no* 
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och  coDBtmction  of  the  statute  is  permissible.  Absurdity  in  the  con- 
itnction  of  a  statute  is  always  to  be  avoided,  when  this  is  fairly  i)ossi- 
de,  consistent  with  its  language.  (Bishop,  Written  Laws,  82,  90,  93, 
iOO.) 

For  many  purposes  the  law  recognizes  no  fraction  of  a  day.  (Bishop, 
H^ritten  Laws,  28, 29, 95a,  105, 108, 108a,  255 ;  15  Ves.  ch.  257 ;  2  Barnw. 
b  Aid.  586;  9  East.  154;  4  Camph.  397;  11  Conn.  17.)  But  statutes 
^aently  do  recognize  fractions  of  days,  and  frequently  use  the  word 
laj  to  designate  the  usual  buiness  hours  of  each  day.    {Id.) 

In  eontracts,  as  in  statutes,  a  day  frequently  means  the  time  usually 
liiployed  each  day  in  rendering  service  or  labor.  (United  States  r. 
Karth),  94  U.  S.  400;  2  Parsons,  Cont.,  Gth  ed.,  539  note  h ;  Hinton  v. 
Locke, 6  Hill,  N.  Y.,  437  ;  3  Esp.  121 ;  1  Bell,  Com.,  5th  ed.,  577;  9  Mass., 
154;  1  Moody  &  M.  137 ;  3  CaiT  &  P.  ST}.) 

Of  coarse,  it  is  possible  that  a  deputy  might  incur  and  pay  two  dollars 
Df  expenses  in  half  a  day,  or  less  time,  ^^  while  employed  in  endeavoring 
to  arrest,"  but  it  may  well  be  doubted  whether  the  statute  has  provided 
payment  of  such  amount  of  exi>enses  for  such  i>eriod  of  service.  How- 
Brer  this  may  be.  it  is  certain,  that  when  a  deputy  is  engaged  three- 
Ibortlis  of  a  day  during  business  hours  in  ''attending  examinations  be- 
bPB  a  commissioner,"'  for  which  service  be  is  i)aid,  and  is  only  "em- 
ployed in  euileavoring  to  arrest"  on  the  mine  day  the  residue  of  the 
^,  and  expends  two  dollars  tor  the  7r/fo/(?(//i^  while  engaged  in  all  the 
iotles  mentioned,  the  marshal  in  such  case  is  not  entitled  to  the  full 
nm  of  two  dollars.  The  payment  of  this  sum  in  such  case  would  re- 
mborse  him  not  onl.\  "  for  expenses  while  employed  in  endeavoring  to 
irrest,"  but  also  for  expenses  while  em[)loyed  "  attending  examinations 
KfDce  a  commissioner,"  which  latter  is  not  at  all  authorized.  In  the 
iHes  now  presented  it  is  not  shown  how  much  or  whether  any  of  *the 
expenses  were  actually  incurred  or  [)roi>erly  cliargeable  while  endeavor- 
Dg  to  arrest.  When  such  unauthorized  claim  is  made,  it  will  be  rejected 
ntotOj  unless  it  be  shown  by  evidence  that  some  part  of  it  is  just  and 
flgaL  The  presumption  is  against  the  whole  of  such  claim.  But 
iarshals  will  be  permitted  to  present  evidence,  so  that  if  any  of  the 
fliargee  in  question  are  proi)er  and  legal  they  may  he  allowed.  Here- 
ifter,  marshals  will  be  required  to  show  by  sworn  evidence  of  deputies, 
ir  otherwise,  substantially,  the  items  which  constitute  the  expenses 
letuaily  incurred  while  endeavoring  to  arrest,  the  date  of  the  warrant 
t  arrest,  and  by  what  officer  issued,  and  the  names  of  the  persons 
targcd  with, or  convicted  of,  crime.  The  necessity  for  this  is  apparent 
A  aome  of  the  accounts  of  this  office,  and  an  itemized  sworn  statement 
•  leqnired  by  the  purpose  and  spirit  of  the  law  on  this  subject.  (Gon- 
Rdar-AcoouDts  case,  3  Lawrence  Conipt.  Dec.,  349.) 

The  question  is  not  yet  presente<l  whether  ex))enses  incurred  by  a 
lepaty  marshal  during  ^  fraction  of  a  day  ^^  while  employed  in  endeavor- 
ngto  arrest"  can  be  paid.    The  statute  seems  perhaps  to  present  some 
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perhaps  tbia  may  be  aatliorized  by  the  statate.  Iti 
in  the  jnat  policy  of  paying,  as  it  says,  "  expenses  i 
deavoring  to  nrregt,  and  this  language  is  capable  ol 
fraction  of  a  day.  The  limitation  of  the  amonnt  t( 
whole  day.  This  question  will  be  left  for  decdsioii 
In  the  settlement  of  the  accounts  for  expenses  i 
marshals  "  while  employed  in  endeavoring  to  air 
officers  will  be  govenied  by  the  priDciples  decided 
apply. 
Treasobt  Depabtheht, 

First  Comptroller'!  Office,  Julg  28, 1883. 


OEOBOIA  CASE  (on  ta  354-387). 

The  tabular  statement  in  this  case,  conuDendng 
shows  the  condition  of  the  di^ec^tax  aocwunts,  as  ap[ 
thereof  t»  the  office  of  the  First  Comptroller  to  Hay 
of  the  Commissiooer  of  Internal  Revenue  of  May  3 
on  page  380,  ante,  states  the  same  aooounts  Bome« 
caase  it  was  taken  fh>m  reports  of  the  diieot-tax  oc 
Commissioner  of  Internal  Bevenae,  Bfone  of  wbieli 
mitted  to  the  Fifth  Auditor,  and,  therefore,  not  to  th 
The  condition  of  the  direct-tax  accounts,  as  foond 
Begister  of  the  Treasury  May  1,  1881,  is  shown  by  1 

Btatea«Kl  of  the  condition  of  th*  dtrtet-Uix  MeotmU  of  tki  tmnnl  i 
tht  Dittriel  of  Columbia,  under  the  aett  <ff  Jugut  b,  1B61,  •>< 
from  lite  books  of  the  Rigitteft  offlee. 
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SUUement  of  the  wmdiHan  of  iJke  diroct-iax  aeeounitf  ^c.^Con tinned. 


ISDcreuBt 
iQvired. 

fr,ai» 
ifr,iMio 


ff.nt  17 

10 


state  or  Territorj. 


Amount  im> 

pOMd. 


I 


Amoant  col> 
lected. 


Balaaoe 
dwb  Unitedi 


Iowa.. 


Kcntaoky 

T.on1ilM> 

MalM 

lUrrland 

IfaMMhoMttft. 


MiMladvpl, 
MSMonri.... 


KebraakA. 

Nomda 

Kew  Hampahiro. 

New  Joraey 

New  Mexico 

New  York 

North  Carolina.. 
Ohio 


17,544  56  1 


31.110  20 
27,172  72 
».  340  4:1 


Oregoo.  .••••• . 
PennaylTania. 
Rhode  laUnd. 
Tenneaeee.... 

Texaa. 

Utah 


Yermont. . 
Virginia.. 
Weat  Virginia. 

aahington 
Wiaoonain... 
Booth  Carolina.. 


Waahington  Territory. 


•452. 

71, 
718, 
385, 
420. 
i3«, 
824. 
501. 
109, 
413, 
701. 

10. 

4. 

218, 

450. 

02, 

2,008. 

570, 

1,567. 

85. 

1,046, 

110, 

000. 

855. 

26, 

211. 
729, 
208, 
7. 
519. 
368. 


088  00 
743  33 
006  88 
886  67 
826  00 
828  83 
581  88 
768  83 
624  00 
084  67 
127  83 
312  00 
502  67 
406  67 
184  00 
048  00 
918  67 
194  67 

089  33 
140  67 
719  33 
963  67 
408  00 
106  67 
982  00 
068  00 
071  02 
479  65 
755  33 
688  67 
570  67 


10452,088  00  ' 

j   71,748  S3  

1718,096  88  I 

268,515  12    0117,371  S5' 

'  t420.826  00  

t436.t<23  83  

t821581  83  ' 

i  t501.768  83  

tl08,584  00  

74.742  57    888.842  10' 

'  t761,127  88  

:19.312  00  

4,592  67  

I  m8,406  67 

t450,134  00  ' - 

:   |«2,048  00  1 

12,008.918  67  i 

I   886,194  45    190,000  22 

11,567.089  88  i 

35.140  07' 

tl.946,719  83  

1116,968  67  

387.722  06.   281.775  94 
I   130.008  06  1   225^008  61 

I    26^062  00 

1211.068  00  

:   515.569  22,   218;  501  80 

;  1208,479  65  

4.268  16.     S»487  17 

1468,548  11  ;    51,145  5« 

377,961  30  ' 


*  On  oompTomiae. 

f  Inchiding  the  15  per  cent,  allowed. 

*  Amonnt  eoUecteo.  $4.281.00 :  and  amoant  aDowed  by  the  First  Comptroller,  March  27, 1884,  nnder 
•ftefAognat  7. 1882.  $15,030.40-019.312.00. 

f  Anoiaat  allowed  by  the  First  Comptroller.  March  27,  1884.  under  act  of  Jnly  1, 1862.  $62,648.00. 

COMPTBOLLBB'S  OPHCB. 

May  1,  1884. 


CONNOLLY'S  CASE  (ante  45,  40). 

This  case  followed  the  practice  which  prevailed  in  the  Treasury  De- 
pwtment  when  the  present  First  Comptroller  came  into  office. 
Section  838  of  the  Revised  Statntes  provides  that — 

**It  Ahall  be  the  duty  of  every  district  attorney  to  whom  any  collector 
Bfdutoms,  or  of  internal  revenue,  shall  report,  according  to  law,  any 
BMe  in  which  any  fine,  penalty,  or  forteitui*e  has  been  incurred  in  the 
9ktrict  of  sach  attorney  for  the  violation  of  any  law  of  the  United 
Bn^  relating  to  the  revenue^  to  cause  the  proper  procee<lings  to  be 
Bommenced  and  prosecuted  without  delay,  for  the  fines,  iienalties,  and 
Ibrfeitares  in  such  case  provided,  unless,  upon  inquiry  and  examina- 
tton,  he  shall  decide  that  such  proceedings  cannot  probably  be  sus- 
IpiDed,  or  that  the  ends  of  public  justice  do  not  require  that  such  pio- 
BiBedings  should  be  instituted ;  in  which  case  be  shall  rei)ort  the  facts 
ta  eiutome  cases  to  the  Secretary  of  Treasury,  and  in  internal-revenue 
Biaea  to  the  CJommissioner  of  Internal  Kevenne  for  their  direction.  And 
Ivthe  expenses  incurred  and  services  rendered  in  all  such  cases,  the 
Ibtrict  attorney  shall  receive  and  be  paid  fiom  the  Treasury  such  sum 


torney,  to  determine  vbether  cases  reported  to  fain 
ternal  rerenne  for  violations  of  internal-revenae  It 
cuted  iu  coart."  The  full  decision  oo  this  sabje 
District  Attorney's  case  (3  Lawrence,  Compt.  De 
plained  Keaabey's  case  (1  Lawrence,  Compt.  Dec., 
case  (2  Id.,  445),  and  tfais  case  {ante,  45,  46). 


NEBRASKA  FIVE  PER  CENT.  CASE  (« 

Since  the  foregoing  case  was  printed  the  llOtb  vc 
of  the  Supreme  Court  of  the  United  States  has  ap] 
court  in  the  five  per  ceut.  cases  (110  U.  S.,  471)  faoU 

"  Under  the  act  of  March  3d,  1345,  oh.  76,  relatin 
of  Iowa  into  the  Union,  or  the  act  of  April  ISth, 
admission  of  the  State  of  Illiuots  into  the  Union,  b} 
of  the  net  proceeds '  of  public  lands  lying  within  t 
wards  '  sold  by  Congress,'  shall  be  reserved  and  t 
tain  public  uses  of  the  State,  the  State  is  not  enti 
on  the  value  of  lands  disposed  of  by  the  United  Si 
of  military  land  warranto." 


INDEX  TO  DECISIONS. 


A. 

Pftge. 

1.  Indirect  tax 385 

2.  Of  direct  tax ;  claims 307 

L.   From  Departments 538 

om  Without  Pay^ 

1.  In  regard  to 5S6 

t/rwrn,  hU  Pott-" 

L.   "When  is  diplomatic  officer 445 

Kle  J^opertf — 

L.   As  to  titlt^  under  will 87 

Id — 

I.   Of  disbursements 140 

XiCtm — 

1.   In  disbursing  officers' accounts 143 

■vl  eon^equeneeB— 

1.   In  regard  to  construction 544 


1.  In  construction 74 


1.  In  regard  to  holding  office 413 

S.  Of  a  commission 411 

r4 €Md  8ati$/actioH — (See  Compensation^  Consideration^  Liability,  Paif,) 

1.  In  regard  to 570 

^  Payment  of  debt  by  delivery 571 

mnt — 

1.  Fordirect  taxes 358 

2.  For  internal  revenue,  credits  in 430 

3.  For  services  by  Utah  and  Northern  Railway 205 

4.  For  services  of  assistant  district  attorney 541 

5.  Manner  of  passing,  in  PoHt-Office  Department xxii 

6.  Of  an  administrator 177 

'.  Of  an  executor 177 

B.  Of  James  A.  Connelly 45 

^'  Of  J.  E.  Reeside,  mail  contractor,  copy  of 182 

10-  Of  John  B.  Gnttman,  for  purchase  price  for  site  of  public  building 154 

11«  Of  John  W.  Foeter,as  foreign  minister 445 

^  Of  Navy  Department,  examined  by  Fourth  Auditor 252 

*3'  Of  N.  W.  Trimble,  chief  supervisor,  copy  of 491 

^^«  Of  postmaster,  adjusted  by  Sixth  Auditor 536 

*^'  Of  postmaster,  rendered  quarterly 536 

^^'  Opening  a  probate 179 

*^-  Proving  an 514 

^^  Hight  to  money  paid  by 303 

^'  Settlement  by  probate  court  of  a  partial 177 

*  Proof  read  and  index  made  by  Thomas  Robinson,  Esq.,  of  this  office. 
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1^ 


tc«to— (See  Public  AccountM.) 

1.  A4Ju8tmeiit  of 102.185,3S-4       1  *»^ 

2.  Adjustment  of  Pacific  Railroad 2^63      \^ 

3.  As  to  appropriations l-^k^ 

4.  As  to  expenses  of  marshals 6^41 

5.  Audit  and  adjustment  of 1 

6.  Auditing  and  settling  public  land 

7.  Authority  to  settle  and  adjust 

8.  Corrections  in  periodical 1 

9.  Credits  allowed  in  Treasurer's 

10.  Examination  and  allowance  of 

11.  Examination  and  re-examination  of K^^^     1 '^-' 

12.  Examination  and  settlement  of  commissiooera* 

13.  For  burial  of  deceased  pensioner • 1^=^ 

14.  For  examination  of  fruit  distilleries ^^^     fl^ 

15.  For  fees,  adjustment  of 5 

16.  For  interest  on  subsidy  bonds I       "^     "' 

17.  For  mail  servicei  settling ;  conclusiveness  of I     "^^     "  "^ 

18.  In  Treasury  Department,  admissibility  of i^lBP     Wi 

19.  Jnrisdictiou  of  accounting  officers  over 

20.  Number  of,  settled  by  First  Comptroller 

21.  Objects  in  auditing 

22.  Of  attorneys 

23.  Of  chief  supervisors  of  elections .•••••. 

24.  Of  clerk  of  Supreme  Court ."t 

25.  Of  clerks 

26.  Of  clerks  of  courts,  adjustment  of 

27.  Of  commissioners 

28.  Of  commissioners,  as  to  fees ..•••.. 

29.  Of  disbursing  clerk  of  Interior  Department,  settlement  of 

30.  Of  disbursing  officer ;  salary  of  Cougressman 

31.  Of  disbursing  officers 

.32.  Of  disbursing  officers,  adjustment  of f^ 

33.  Of  disbursing  officers,  settlement  of 

34.  Of  District  Commissioners 

35.  Of  fees 

36.  Of  Freedmau's  Hospital L 

37.  Of  J.  E.  Reedside,  statements  of 1- 

38.  Of  marshal  iu  Territory,  settlement  of 

39.  Of  marshals 

40.  Of  marshals,  clerks,  and  commissioners 

41.  Of  marshals,  settlement  of 

42.  Of  officers  of  court 483, 

43.  Of  officers  of  the  District 

44.  Of  Pacitic  railroads i»=F^ 

45.  Of  Pacific  railways,  adjustment  of 

46.  Of  Pacitic  railways,  letter  of  Secretary  of  the  Treasury  regarding 1-^  * 

47.  Of  postmasters J.S^^ 

48.  Of  secretary  of  Territory,  settlement  of 1*^ 

49.  Of  supervisor  of  election «*»'^ 

50.  Of  Thomas  J.  Hobbs,  vouchers  in -^ 

51.  Of  Treasurer,  duty  of  Comptroller  as  to ^ 

52.  Payments  of,  by  draft 5/o 

53.  Principle  applying  to  adjustment  of 1"^ 

54.  Quarterly ,  settlement  not  tiual I^ 
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56.  Questions  arising  in  settlement  of 407 

5i  Reopening  rejected  claims 373 

57.  Right  to  reopen 173 

58.  Set-off  in  a4jasting 359 

50.  Settlement  and  adjostment  of 390,607 

dtBMnkhU  Warrant, 

1.  To  advance  money 1^ 

1.  Action  of,  in  passing  on  claims • 317 

5.  Action  of,  in  regard  to  accoonts  of  General  Meigs 616 

3.  Action  of,  regarding  dockets 394 

4.  Action  of,  regarding  dual  salaries 629 

5b  Adjustment  of  accoonts  by 354 

6.  Allowance  of  Attorney-General  conclusive  on 544 

7.  Ai  to  authority  of 605 

6.  Authority  for xxvii 

9.  Aothority  of 507 

10.  Authority  of,  over  adjustments 185 

11.  Authority  of,  over  credits  or  allowances  made  by  predeoeesor 372 

11  Aathorized  to  a4just  accounts  of  Pacific  railways 206 

13.  Charging  SUte  with  direct  tax 367 

14.  Circuit  court  commissioners 406 

15.  Conclusiveness  oC  action  of 361 

1&  Conclusiveness  of,  final  Judgments  of 172 

17.  Correcting  mistakes  of  oflacers 606 

18.  Courts  cannot  control  action  of zxvii 

19.  Deal  only  with  legal  rights 263 

20.  Decisions  of,  before  Congress 253 

21.  Deductions  made  by 179 

52.  Discretion  of,  as  to  claims 113 

23.  Disposition  of,  claims  by 470 

24.  District  attorneys'  accounts  revised  by 429 

25.  Duties  of xxxii 

28.  Duties  of,  as  to  settlement  of  claims 252,253 

27.  Duties  of,  as  to  subcontracts 34 

28.  Duties  of,  under  act  June  14,  1878 254 

^.  Duty,  discretion  of 32,326 

30.  Duty  of,  as  to  assignments 36 

31.  Duty  of,  as  to  powers  of  attorney 36 

38.  Duty  of,  as  to  set-off 105 

33.  Duty  of,  regarding  allowance  and  pay  to  deputy  marshals 642 

34.  Duty  of,  to  make  set-off 360 

35.  Duty  of,  to  withhold  salary  of  Congressmen 102 

36.  Five  years'  limit  for  reporting  to  Congress 486 

37.  In  regard  to  reversing  decisions  of 373 

38.  In  Treasury  Department,  juriHdict ion  of 192 

30.  Jnriadiction  of 176,188,354 

40.  Jurisdiction  of,  independent  of  appropriations 254 

41.  Jurisdiction  of,  under  appropriations 254 

42.  Jurisdiction  over  District  CommiMsioners'  accounts 388 

43.  Land  grant  railroads 130 

44.  Mileage  allowed  by 484 

45.  Power  of,  as  to  disallowances 76 

46.  Practice  of^  as  to  equitable  titles 8 
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47.  ProvisioD  for  reversing  decisioo  of 

48.  Eej^ulations  and  usages  of  Depai*tment  governing 

49.  Relating  to  Pacific  railroads i 

50.  Responsibilities  of ;    x 

51.  Responsibility  of,  in  regard  to  claim  of  General  Meigs 

52.  Revising  judgment  of  Secretary  of  Interior 

53.  Rights  of,  in  adjusting  claims , 

54.  Special  authority  conferred  on  Pacific  railways 

55.  Statutes  giving  jurisdiction  to 1 

56.  Suspensions  by,  for  explanations 4 

57.  Vouchers 5» 

Acquiesceuce— 

1.  As  to  unreasonable  searches 

Joquittavce — 

1.  In  relation  to 

2.  Liability  ;  indorsement  of  draft 

3.  Payment  in  accordance  with  usage 

Jot— 

1.  June  1,  1789,  oath  of  office 4 

2.  June  1,  1789,  official  duties 

3.  September23,  1789,  appointments,  pay,  salary 4 

4.  September  24,  1789,  appointment  of  Attorney-General.. •• 1 

5.  September  24,  1789,  claims,  marshals 4 

6.  September  24,  17&9,  crimes,  offenses,  deputy  marshals 4 

7.  July  16,  1790,  seat  of  Government 

8.  March  3,  1791,  revenue,  search  

9.  April  12,  1792,  quoted  from,  regarding  Congressional  officials 4 

10.  May  ti,  1792,  clerk  of  court  paid  by  marshals 1 

11.  May  8, 171*2,  revenue,  search 

12.  March  3, 1795,  balances  of  appropriations ''• 

13.  March  3,  1795,  unexpended  balances 

14.  March  3,  1797,  priority  of  Government  as  ci'editor 

15.  March  3,  1797,  set- oft" 

16.  February  28,  1799,  compensation  of  clerks  of  courts 

17.  February  28,  1799,  fees 

18.  March  2,  1799,  priority  of  Government  as  creditor 

19.  February  13, 1801,  oftieers,  appointments 

20.  November  10.  1803,  regarding  registered  certificates 

21.  February  24,  1807,  officers,  appointments 

22.  March  19,  1810,  as  to  repeal  of  repealing  statute 

23.  June  24,  1812,  administration 

24.  June  24,  1*^12,  administrators 

25.  June  24,  1812,  executors  or  administrators 

26.  June  24,  1812,  legal  representatives 

27.  June  24,  1812,  letters  testamentary  or  of  administration 

28.  June  24,  1812,  local  assets 

29.  June  24,  1812,  right  to  sue  in  courts  of  District  of  Colnmbia * 

30.  July  22,  1813,  revenue,  search 

31.  March  3,  1817,  jurisdiction  of  accounting  officers ^' 

32.  March  3,  1817,  public  accounts ^'^ 

33.  April  18,  1818,  5  per  cent,  on  proceeds  of  sale  of  pablic  lands ^*^ 

34.  March  2,  ISVJ,  admiKsion  of  State  of  Alabama  into  the  Union ^ 

.35.  May  15,  1820,  defaulting  collector 1=^' 

36.  May  15,  1820,  judicial  power 311 
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37.  May  15,  1820,  review  of  decisioD  of  accounting  officers 181 

38.  March  3,  1823,Be^off 501,503,504 

39.  Jannary  25,  1828,  qnoted,  in  regard  to  set-off 10(^ 

40.  Jannary  25, 1828,  aet-off 105,501,503,504 

41.  March  3,  1828,  set-off  . .' 501 

42.  June  15,  1836,  appointments,  pay,  salary 413 

43.  Jaly  1,  1836,  appointments,  pay.  salary 413 

44.  Jnly  2,  1836,  appropriations  for  ]K>stal  ser vice 561 

45.  May  2,  1840,  pay  for  services  rendered 311 

46.  Jnly  4,  1840,  location  of  the  Treasury 279 

47.  July  4,  1840,  Treasury 278 

48.  August  13,  1841,  location  of  Treasury 279 

4P.  May  24,  1842,  set-off 601 

60.  August  23,  1842,  allowance  or  compensation 622 

51.  August  23,  1842,  claims,  marshals 476 

68.  August  23,  1642,  powers  of  commissioners 474 

.  53.  August  26,  1842,  allowance  or  compensation 622 

5i  March  3,  1845,  appointments,  pay,  salary 413 

56.  March  3,  1845,  five  per  cent,  in  proceeds  of  sale  of  public  land 644 

56.  July  29, 1846,  payment  of  claims 287 

57.  August  6,  1846,  location  of  Treasury 279 

58.  August  6,  1846,  Treasury 347 

50.  March  3,  1847,  mail  contracts 175 

60.  August  3,  1848,  mail  contract  accounts 175 

^*  August  14,  1848,  appointments,  pay,  salary 413 

®.  March  3^  1849,  injunctions,  Treasury  Department 311 

63.  March  3,  li?49,  mail  contract  accounts 175 

64.  March  3,  1849,  ofiicerH,  appointments 413 

®.May23,  I8a0,  extra  pay 627 

^'  September  9, 1850,  otlicers,  appointments 413 

^'  September  28,  1850,  appointments,  pay  salary 413 

®- September  2^,  1850,  mail  contract  accounts 175 

®.  September  2c<,  \t^:A)y  swamp  lands 580,581 

70.  September  3(^  1^50,  provisions  against  dual  salaries 629 

^-  Sept«ml>er  30,  l!^,  salaries  of  two  offices 606 

^«  March  3.  1851,  in  regard  to  custom-house  at  New  Orleans 598 

73.  March  3, 1851,  mail  contract  accounts 175 

74.  June  10,  1852,  land,  railroad,  traunportation 130 

76.  June  10,  1852,  public  lands 129 

'^'  Jnly  3,  1852,  award  on  claims 348 

"^^  «Jaly3, 1852,  treaty  with  Brazil 311 

^8.  July  30, 1852,  extra  pay 627 

7«.  August  31,  1852,  dual  salaries 629 

^'  August  31,  1852,  erecting  custom-bouse  at  New  Orleans 598 

51.  August  31,  1852,  extra  pay 627 

®-  August  31,  1852,  land  script 299 

53.  August  31,  1852,  salaries,  surplus  fund 484 

54.  August  31, 1852,  surplus  fond 485 

S6.  February  26,  1653,  extra  compensation,  misdemeanor 427 

56.  Pebmary  26,  1853,  marshals'  feeH 498,499 

57.  Pebmary  26,  1853,  per  diem  compensation 513 

88.  February  27,  1853,  attorneys 115 

89.  March  2,  1H53,  appointments,  pay,  salary 413 

90.  May  30,  1854,  appointments,  pay,  salary 413 
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91.  May  30,  1854,  organization  of  State  of  Nebraska S 

92.  March  2,  1855,  locating  land  bj  warrant  or  scrip f. 

93.  March  2, 1855,  settling  accounts  with  Alabama i 

94.  March  3,  1855,  marshals'  fees ^ 

95.  March  3,  1855,  sale  of  public  lands < 

96.  August  15,  1856,  marshals' fees ^ 

97.  August  16,  1856,  compensation  of  Congressmen 

98.  August  18,  1856,  compensation  foreign  representatives i 

99.  August  18, 1856,  consular  service ' 

100.  March  3,  1857,  regarding  Mississippi i 

101.  March  3,  1857,  settlement  of  accounts  of  State  of  Mississippi ' 

L02.  March  3,  1857,  swamp  land ! 

103.  February  26,  1859,  public  lands I 

L04.  June  15,  1860,  appropriation  for  postal  revenues 

L05.  June  15, 1860,  appropriations 

106.  June  25,  1860,  appropriation  for  Washington  Aqueduct > 

L07.  June  25,  1 860,  appropriations  for  Potomac  water- works 

L08.  June  25, 1860,  rights  of  Captain  Meigs 

L09.  August  2,  1861,  compensation  to  assistant  counsel 

10.  August  2,  1861,  fees 

111.  August  5,  1861,  annual  direct  tax 

.12.  August  5,  1861,  as  to  repeal  of 

L13.  Augusts,  1861,  collection  of  direct  tax 

14.  Augusts,  1861,  direct  tax 

15.  Augusts,  1861,  directtaxes 357,366, 

16.  August  5,' 1861,  tax,  Oeorgia 

117.  August  6,  1861,  confiscatiou  proceedings 

18.  May  13, 1862,  claims,  direct  tax 

19.  May  13,  1862,  direct  tax,  presenting  claims 

120.  May  13,  1862,  war  claims,  direct  tax 

121.  June  1,  1862,  power  of  Congress  to  add  to,  alter,  amend,  or  repeal 

L22.  June  7,  1862,  direct  tax  commissioners 

L23.  June  7,  1862,  directtaxes 357, 

124.  June  7, 1862,  in  relation  to  repeal 

L25.  Juue  7,  1862,  lands  in  insurrectionary  States,  direct  taxes 

L26.  June  7,  1862,  redemption,  direct  tax 

L27.  June  7,  1862,  tax,  Georgia 

128.  July  1,  1862,  charter  contract 

L29.  July  1,  1862,  compeDsatiou  for  transportation 

130.  July  1,  1862,  contract  created  by 

[31.  July  1, 1862,  contract  regarding  compensation 

132.  July  1,  1862,  contracts  of  Pacific  railways 

133.  July  1,  1862,  direct  taxes  in  Territories 

L.34.  July  1,  1862,  direct  taxes  of  Nebraska 

135.  July  1,  1862,  lien  to  secure  payment  of  bonds  and  interest  on  aided 
railways 

136.  July  1,  1862,  limitation  of  direct  tax • 

137.  July  1,  1862,  Pacific  railroads 214-216,236,239,5 

138.  Julyl,  1862,  Pacific  railway  bonds I 

L39.  July  1,  1862,  Pacific  railways 194, 197, 198. 199, 203, a 

.40.  July  1, 1862,  quotas  of  direct  tax  to  credit  of  Nebraska  and  New  Mexico.     3* 

141.  July  1,  1862,  railroad  land  grant ^ 

i42.  Julyl,  1862,  subsidy  bonds 1^ 

143.  July  1,  1862,  tax 56 
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144.  Jttly2,  1862,  oathofoflic« 413 

145.  Jaly  17,  1862,  oonfiacatioD  proceedings 276 

146.  Jaly  17,  1862,  credit  against  direct  tax 367 

147.  February  6,  1863,  redemption,  direct  tax 386 

14a  February  25,  1863.  direct  taxes  in  Territories 3'91 

149.  Febmary25,  1863,  direct  taxes  of  DakoU 380 

150.  lfaroh3,  1863,  allowance  by  Postmaster-Oeneral 301 

151.  March  21,  1864,  public  lands 583 

152.  April  19, 1864,  bonndaries  of  Nebraska;  forming  State  government. ..  248 

153.  April  19,  1864,  general  effect  of  national  law 248 

154.  April  19,  1864,  grants  of  Und  to  Nebraska 249 

155.  April  19,  1864,  Indian  reservations 247 

156.  Jane  30,  1864,  assessment  and  collection  of  direct  tax 384 

157.  Jan«30,  1864,  as  to  drawbacks 21 

158.  Jan«  30, 1864,  limitation  of  direct  tax 385 

159.  Jane  30,  1864,  tax 365 

160.  Jaly  1,  1864,  location  of  lands r>81 

161.  Jaly  1,  1864,  public  lands 583 

168.  July  2, 1864,  charter  contract 245 

163.  Jaly  2, 1864,  compensation  for  transportation 200 

164.  Jaly2,  1864,  consolidation  of  Pacific  railways 191 

165.  July  2,  1864,  contract  created  by 235 

166.  Jaly  2,  1864,  contract  regarding  compensation 240 

167.  Jaly  2,  1864,  contracts  of  Pacific  railways 206 

168.  Jaly  2,  1864,  land-grant  railroad* 232 

1«.  July  :i,  1^64,  Pacific  railroads 214,216.236,239,244 

170.  July  2,  1864,  Pacific  railway  bonds 188 

171.  Jaly  2,  1864,  Pacific  railways 194,197,198,199,205 

172.  Jaly  2,  1864,  power  of  Congress  to  add  to,  alter,  amend,  or  repeal....  201 

173.  Jaly  2,  1864,  retaining  percentage  for  cotton  shipped 401 

174.  July  2,  1864,  retention  of  one-half  of  compensation 234 

175.  Jaly  2,  1864,  subsidy  bonds U>5 

176.  July  2,  1864,  surveying  lands r>H2 

177.  Jaly  4^  1^64,  claims,  accounting  ofticers 336 

178.  Jaly  4^  1864,  Treasury  Department  claims 277 

179.  February  27,  1865,  Oregon  marshal 4l>8 

180.  February  27,  1865,  quoted  from,  marshal  in  Nevada  and  Oregon 4l>9 

181.  March  3,  1865,  redemption,  direct  tax 3-»6 

182.  Juij^  14   1866,  drawing  funds  from  deposits 393 

183-  Janel.'),  1866,  railroads  as  common  carriers '*W4 

184.  July  13    if^*66,  suiU 42<) 

1^.  Jaly  20,  1866,  salaries  to  Congreasmen M 

186.  July  2)5,  1866,  suspension  of  collections  of  direct  tax 3H4 

187.  Jmy*^^  1866,  suspension  of  direct  taxes 375 

188.  February  5, 1867,  in  relation  to  exemptions 259 

1®-  February  9.  1867,  admission  of  State  of  Nebrska  into  the  Union  ....  249 

190.  February  9,  1867,  in  relation  to  State  of  Nebraska 252 

191.  March  2,  1867,  as  to  bankruptcy 21 

W*-  March  2,  1867,  in  relation  to  Georgia  State  governnieut 370 

^93-Harch2,  1867,  printing  and  binding 06 

194.  March  2,  1867,  provisioniH  State  governments *^l 

195.  March  2,  1867,  reconstruction 369 

196.  March  26,  1867,  Secretary  of  the  Treasury,  direct  tax 3?^ 

197.  March  26,  1867,  tax 1 359 
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198.  July  19,  1867,  reconstruction I 

199.  February  21,  1868,  Delaware,  direct  tax : 

200.  March  30,  1868,  concluBiveness  of  executlTe  officen'  decisions 

201.  March  150,  1868,  jurisdiction : 

202.  March  30, 1868,  reyersing  decisions 

203.  June  25,  1868,  State  representation  of  Georgia 

204.  July  20,  1868,  printing  and  binding 

205.  July  23,  1868,  suspending  collection  of  direct  taxes 

206.  July  23,  1868,  suspension  of  collections  of  direct  tax 

207.  December  22,  1869,  in  relation  to  Georgia  State  government 

208.  January  21,  1870,  duty,  pay,  and  allowances  of  retired  officer 

209.  January  21,  1870,  extra  compensation 

210.  January  31,  1870,  prohibition  of  assignment  of  retired  Army  officer... 

211.  January  21. 1870,  retired  officers 610, 

212.  April  6, 1870,  assignment  to  duty  of  retired  officer 

213.  July  12, 1870,  annual  accounts 

214.  July  12,  1870,  appropriation  for  chief  engineer  of  the  Senate 

215.  July  12, 1870,  balances  of  appropriations • 

216.  July  12,  1670,  unexpended  balances 

217.  July  14.  1870,  refund X3 

218.  July  15,  1870,  detail  of  retired  Army  officer 

219.  July  15,  1870,  in  regard  to  retired  Army  officers 

220.  July  15,  1870,  restoration  of  State  government  in  Georgia 

221.  July  15,  1870,  retired  officers 610, 

222.  February  21,  1871,  government  of  District 

223.  February  21,  1871,  limiting  powers  of  Board  of  Public  Worka 

224.  February  21,  1871,  official  duties 

225.  March  3,  1871,  appropriations 

226.  March  3,  1871,  officers  without  compensation 

227.  December  21,  1871,  appropriations 554. 

228.  May  9,  1872,  amount  refunded  under  direct  taxes 

229.  May  9,  1872,  redemptions,  direct  taxes 

230.  May  9,  1872,  relief  of  direct  tax  purchasers 

231.  June  8,  1872,  redemption  of  lauds,  direct  tax 

232.  Juue  8,  1872,  school  farms,  direct  tax 

233.  June  10,  1672,  availability  of  appropriations 

234.  Juue  10,  1872,  Freedmau's  Hospital 

235.  March  3,  1873,  as  to  inchoate  rights  acquired  under  the 

2.36.  March  3,  1873,  effect  of 

237.  March  3,  1873,  encouragement  of  the  growth  of  timber 

238.  March  3,  1873,  encouraging  the  growth  of  timber,  commission  for 

239.  March  3,  1873,  grammatical  construction  of 

240.  March  3,  187.3,  judicial  decision  in  relation  to 

241.  March  3,  1873,  Pacific  railroads 214,216,236, 

242.  March  3,  1873,  Pacific  railways 193,196.197.19^. 

243.  March  3,  1973,  public  accounts    

244.  March  3,  1873,  public  schools,  direct  tax 

245.  March  3,  1873,  punctuation  of 

246.  March  3,  1873,  purpose  of 

247.  March  3,  1873,  quoted  from,  withholding  payments..    

248.  March  3,  1873,  railroads  aided  by  subsidy  bpnds 

249.  March  3,  1873,  right  of  way  to  Utah  and  Northern  Raikoad 

250.  March  3,  1873,  salaries  of  members  of  Congress 

251.  March  3,  1873,  superseded 
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252.  Jkfc^Tch  3,  1873|  transportation  of  mails 189 

253.  Af&Tch3,  1873,  withholding  af/ payments 234 

254.  JeI ^rch  3, 1873,  withholding  compensation 188 

255.  J^uaary  20,  1874,  salaries  of  members  of  Congress 54 

256.  ICs^rch  13,  1874,  encouraging  the  growth  of  timber 3 

257.  ICflkTch  13,  1874,  superseded 1 

258.  ICflkroh  21,  1874,  as  to  re|>eal  of  rei>ealiug  statutes 441 

259.  Jmxxie  2, 1874,  disbursing  officers 392 

260.  Jixne  11, 1874, diplomatic  officers.. 445 

261.  JixTie  11,1874,  foreign  ministers 448 

262.  Ji»Tie  16,1874,  Pacific  railways 227 

263.  J  one  16, 1874,  public  highways 130 

d64.  Jnxie  16, 1874,  transportation,  public  land 129 

266.  J  one  18, 1874,  appropriations,  fiscal  year 543 

266.  Jane  20, 1874,  balances 553 

267.  June  20, 1874,  claim,  draft,  attorney 454 

268.  June  20,  1874,  compensation 534 

260.  Jfine20,  1874,  construction  of 518 

270.  Jnoe20,  1874,  contracts 5«>7 

271.  June  20,  1^74,  creating  District  government 520 

272.  Juije*^,  1874,  extra  allowaucesi 530 

273.  Jnne20,  1874,  extra  pay 626 

274.  June  20,  1874,  fulfillment  of  contracts 557 

27b.  June  20,  1874,  government  of  th«»  District 520 

276.  June  20,  1874,  Navy  appropriations 4*^4 

277.  June  20,  1874,  prohibiting  extra  pay ti37 

278.  June  20,  1674,  reappropriations 253 

*79.  June  20,  1874,  surplus  fund ] 554,  iVW 

280.  June  20,  1874,  unexpende<l  balances 564,565,566 

281.  June  22,  1874,  Pacific  Railway 193 

282.  June  22,  1874.  public  highways 130 

283.  June  22.  1874.  public  lands 583 

*o4.  June  22,  1874,  withholding  paymeutn  to  railroad  companies 188 

285.  June  23,  1874,  appropriations r^m 

2*».  June  23,  1874,  circuit  court  commissioners 406 

287.  June23,  1874,  construction  of  public  buildings 132 

^88.  Jone23,  1874,  Freedman's  Hospital 138 

289.  Jo]ie23,  1874,  quoted  from  appropriations 134 

290.  June24,  1874,  transportation,  public  lands 129 

^-  ^^bruary  8, 1875,  lands  publicly  sold,  direct  tax 386 

^^  **^bruary  Iti,  1875,  accounts  of  officers  of  court 473 

^-  ^^braary  18,  1875,  certification  of  accounts 481 

—•  **^bniary  18,1875,  certifying  accounts 478 

^  ^^l)niary  18, 1875,  duties  of  marshals 482 

^*  ^^bmary  22, 1875,  accounts  of  district  attorneys,  Ac 597 

^*  ^I'^bruary  22, 1875,  accounts  of  fees 408 

^^  f]^bmar7  22, 1875,  accounts  of  officers  of  court 473 

•«rt»*  ^^^''^•'y  22, 1875,  circuit  court  commissioners 406 

^-  ?[^bniary.22,  1875,  fees 507 

C^   ?^^*^«y  22, 1875,  supervisor  of  election 514 

^M   ^J^'*^^  If  1875,  circuit  court  commissioners 406 

*^*  "^mrch  3,  lft76,  accounts,  set-oflf 106,360 

304.  March  3, 1875,  allowances  for  transportation .•. 528 

306.  Maich  3, 1875,  appropriations,  accounts 554 
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306.  March  3, 1875,  appropriations,  judgmento 

307.  March  3, 1875,  contracts  for  Indian  service 

308.  March  3,  1875,  disqualification  for  holding  office 

309.  March  3, 1875,  judgment,  appropriation 

310.  March  3,1875,  payment  to  steamer  Clara  Dolsen 

311.  March  3, 1875,  publication 

312.  March  3, 1875,  public  highways 

313.  March  3,  1875,  quoted  from,  set-off 

314.  March  3,  1875,  salary,  surplus  fund 

315.  March  3,  1875,  set-off 102,111,501,503 

316.  March  3,1875,  surplus  fund 

317.  March  3, 1875,  transportation,  public  land 

318.  March  3,1875,  traveling  expenses 526 

319.  July  12, 1876,  obscene  matter  by  mail 

320.  August  14, 1876,  circuit  court  commissioners 

321.  August  14, 1876,  lands  publicly  sold,  direct  tax 

322.  August  15,1876,  as  affected  by  act  of  August  5,1882 

323.  August  15, 1876,  section  3,  not  repealed  by  section  4  of  act  of  Augost 

5,1882 

324.  August  15, 1876,  section  3,  quoted,  clerks,  soldiers 

325.  February  27, 1877,  assignment  to  duty  of  retired  officer 

326.  February  27, 1877,  checks  drawn  in  favor  of  actoal  creditor 

327.  February  27, 1877,  claim,  draft,  attorney 

328.  February  27, 1877,  detail  of  retired  Anny  officer,  no  additional  com- 

pensation  

329.  February  27, 1877,  disbursing  officers 124, 

330.  February  27, 1877,  disbursements 

331.  February  27, 1877,  duties  of  disbursing  officers 

332.  February  27, 1877,  extra  compensation 

333.  February  27, 1877,  retired  officers 610, 

334.  February  27, 1877,  sales  of  old  material 

335.  March  3, 1877,  collection  of  taxes 

336.  March  3, 1877,  public  auction 

337.  March  3,1877,  relief  of  settlers  on  public  lands 

338.  March  3,1877,  tax  sales 

339.  April  29,  1878,  diseases 

340.  April  29,  1878,  preventing  introduction  of  diseases 

341.  April  29,  1878,  repealing  acts 

342.  April  30, 1878,  land,  railroad  transportation 

343.  April  30,  1878,  Pacific  Railway 

344.  April  30,  1878,  transportation,  railroads 

345.  May  6, 1878,  section  2,  quoted 

346.  May  6,1878,  section  3,  quoted 

347.  May  7, 1878,  bond-subsidized  roads 

348.  May  7, 1878,  compensation  for  transportation 

349.  May  7, 1878,  intention  of '• 

350.  May  7, 1878,  land,  railroad  transportation J 

351.  May  7, 1878,  liquidation  of  railroad  debt 1 

352.  May  7, 1878,  names  bond-subsidized  companies ^ 

353.  May  7, 1878,  net  earnings 23 

354.  May  7, 1878,  Pacific  railways 193,1? 

355.  May  7, 1878,  relating  to  Pacific  railways '-^ 

356.  May  7, 1878,  retaining  compensation ^^ 

357.  May  7, 1878,  section  2,  quoted,  regarding  compensation  of  railroad  com- 

panies      '^^ 
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358.  Afj^y  7, 1878,  sinking  ftrnd xxv 

359.  Ifa77,  1878,  sinking  ftind 214,239,244 

360.  Ma. J  7,  1878,  Sapretne  Coart  sustains  vmlidity  of 205 

361 .  AT s^  J  7, 1878,  validity  of,  confirmed  by  gapreme  Coort 206 

362.  If«kj7,  1878,  withholding  compensation 188 

363.  H «a.j  17, 1878,  regulations,  Postmaster-General..* 26 

364.  M«k J  17,  1878,  regulating  contracts  for  carrying  mails 31 

365.  IC«k J  17,  1878,  rights  of  subcontractors  for  carrjring  mails 24 

366.  Jcaxae  11,  1878,  advertising 522 

367.  Jvxvse  11,  1878,  attorney,  claim,  draft 454 

368.  Jcaiaell,  1878,  construction  of 518 

369.  Jcszie  11, 1878,  detaU  of  officer  for  civil  duties 598 

870.  J^iane  11,  1878,  disbursing  officers 392 

371.  Jimxiell,  1878,  District  Commissioners' accounts 388 

372.  Jcaviell,  1878,  District  government .- 519,520 

373.  Jvmxie  11, 1878,  Government  accounts.  District  of  Columbia 389 

374.  Jca-Kie  11,  1878,  providing  government  for  District  of  Columbia 517 

375.  JcBxae  11,  1878,  tax  sales 547 

376.  JcBxieU,  1878,  accounts 556 

377.  J«a.xie  14, 1873,  appropriation  for  Bonnafon 105 

378.  Jvmxie  14, 1878,  appropriations,  fiscal  year 543 

379.  J^xie  14, 1878,  claims 355,484,560 

380.  Jvaxie  14, 1878,  deficiency  estimates 252 

381.  J^xieU,  1878,  drafts,  remedy 572 

382.  Jvixie  14,  1^8,  duties  of  accounting  officers  under 254 

383.  Jii^xie  14,  1678,  quoted,  deficiency  estimates 253 

384.  Jcixiel4, 1878,  regarding  fees 2 

386.  JcineM,  1878,  rejected  claims,  relief 373 

386.  Jii:oel4,  1878,  remedy  authorized  by 504 

387.  Jo.i3el4,  1878,  remedy,  deficiency 563,570 

388.  Ji^2iel4,  1878,  reporting  claims 241 

389.  Jcaxie  14, 1878,  report  to  Speaker  for  appropriation 553 

390.  Joxie  14, 1878,  salaries 485 

391.  Joxiel4,  1878,  salaries,  surplus  fund 485 

392.  Joi3e  14,  1878,  special  payment  of  claims 554 

393.  Jcaoel4,  1878,  supersedes  act  of  March  13,  1874 1 

394.  Jt&i^e  19,  1878,  amending  section  3463  Revised  Statutes 64 

386.  Joiiel9, 1878,  exemption 259 

3B6.  Jimel9,  1878,  form  of  affidavit  under 2C0 

3^-  J^«iel9,  1878,  Pacific  railways 196 

388.  Jo  ^e  20,  1878,  right  of  way  of  Utah  and  Northern  Rail  way 191 

399.  IC^Tch  1,  1879,  internal-revenue  agents 75 

^^'  ^^.Tch  1,  1879,  redemption  of  stamps 433 

40L  1C^^q]|  i^  igT^^  section  2,  amending  section  3152  Revised  Statutes 64 

*^  ^^rchl,  1879,  taxes 431 

^^  ^  ^jch  3,  1879,  adjustment  of  Pacific  railroad  accounts 233 

^^*  '^^.Tch  3,  1879,  appropriation  for  erection  of  National  Museum  Bnild- 

t«ig 598 

406.  H:^rch  3^  1879^  Army  officers 611 

406,  H^^]|3^  1879^  attorney,  claim,  draft 454 

4<n.  H^rch  3,  1879,  claims  of  Pacific  railroads,  validity  of 227 

408.  ^%xeh  3,  1879,  compensation  for  carrying  mails  retained  by  the  United 

Btatea 191 

409.  March  3, 1879,  eonstmctiou  of  prior  acts  regarding  Pacific  railways..  207 
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410.  March  3,  1879,  contract  rights 220 

411.  March  3,  1879,  credits  to  subsidized  roads 189 

412.  March  3,  1879,  disbursing  officers m 

413.  March  3,  1879,  land-grant  railroads 129 

414.  March  3,  1879,  Pacific  raU ways 193,196.203 

415.  March  3,  1879,  quoted  from  adjustment  of  accounts  of  Pacific  nil- 

ways  • 206 

416.  March  3, 1879,  rights  of  land-grant  railroads 190 

417.  March  3,  1879,  vouchers 530 

418.  March  3,  1879,  withholding  compensation I9i 

419.  June2,  1879,  diseases 436 

420.  June  2,  1879,  repealing  acts 442 

421.  June  27,  1879,  tax  sales 547 

422.  July  1, 1879,  Army  officers 611 

423.  September  24, 1879,  trials  at  common  law ^ 

45M.  March  3, 1880,  salaries 484 

425.  May  31, 1880,  alio  wances ^ 

426.  April  1, 1880,  appropriations 566 

427.  April  7, 1880,  mail  service ^ 

^2'*,  June  11,1880,  carrying  mails ^ 

429.  February  23,  1881,  enlarging  City  Hall.. ^ 

430.  February  24, 1881,  land-grant  railroads 1* 

431.  March  3,1881,  appropriations 144,598 

432.  March  3,  1881,  appropriations  for  District ^^ 

433.  March  3,  1881,  authorizing  erection  of  Pension  bailding ^ 

434.  March  3,  1881,  auxiliary  sewer 5tf 

435.  March  3,  1881,  erecting  new  Pension  building ** 

436.  March  3,  1881,  Freedmau's  Hospital V&,^^ 

437.  March  3,  1881,  lieatiup:  and  ventilating  House  of  Representatives....    ^ 

438.  March  3,  1881,  Pacific  railways ^^ 

439.  March  3,  1881,  quoted  from  appropriation  for  erection  of  new  Peneion 

building ^ 

440.  March  3,  1881,  support  of  Freedmau's  Hospital ^ 

441.  March  6,  1882,  public  printing ^ 

442.  March  22,  1882,  election  returns  in  Utah ^ 

443.  April  17,  1882,  deficiency  appropriation  for  dies,  paper,  and  stamps, 

quoted  from ^\ 

444.  May  1,  1882,  allowance  of  certain  claims  against  the  United  States...  ^ 

445.  May  1,  1882,  claims,  Keyser's  case 966,  i!^ 

446.  May  1,  1882,  jurisdiction  of  Court  of  Claims ^ 

447.  May  4,  1882,  effect  of,  over  rights  of  subcontractors  for  carrying  mails.  ^ 

448.  May  4,  1882,  governiog  contracts 51 

449.  May  4,  188;^,  Post-Office  appropriations ^ 

450.  May  17,  1882,  compensation  for  extra  services  expressly  anthorized..  ^ 

451.  May  25,  1882,  site  for  public  building 153 

452.  June  10,  1882,  payment  for  public  building 138 

453.  June  10,  1882,  purchase  of  site  for  public  building 154 

454.  June  10,  1882,  quoted  from,  site  for  public  building 15^ 

455.  June  30,  1882,  appropriations ^ 

456.  June  30,  1882,  quoted,  land-grant  railroads 1^ 

457.  August  3,  188-^,  site  for  public  building l^ 

458.  August  5, 1882,  appointment  of  inspectors  of  land  offices ^ 

459.  August  5,  1882,  appropriations 556,53 

460.  August  5,  1882,  appropriations  for  fiscal  year ^ 
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,  1882,  M  to  effect  on  aectlon  3  of  act  of  Aogiist  15^  1876 86 

,  188!*,  deficiencies 664 

*,  1888,  District  Board  of  Andit 698 

»,  1883,  effect  of,  on  act  of  AogOBt  7, 1882 86 

1, 1883,  employ^  to  be  paid  from  specific  appropriationaonly.  80,84 

»,  1888,  Freedman's  Hospital 138 

',  1882,  inspectors  of  snryeyon-general,  Slo • 123 

»,  1882,  salaries  and  expenses,  internal  revenne 66 

>,  1882,  section  4,  employ^  paid  from  specific  appropriations 

80,81 

,  1888,  specific  appropriations,  quoted  from 81 

',  1882,  appropriations 66,144 

',  1882,  appropriations  for  erection  of  Pension  bnilding.688,691,602, 

593, 594, 598, 600, 601, 603, 604, 606, 609, 618, 
619, 620, 621, 622, 624, 686, 688, 629, 632, 638. 

',  1882,  appropriation  for  Howard  University 116,117 

',  1882,  appropriations  for  sundry  civil  expenses 81, 82 

',  1882,  compensation  of  district  attorneys 541 

r,  1882,  constitutionality  of 602 

',  1882,  dies,  paper,  and  stamps , 80 

\  1882,  effected  by  act  of  August  5,  1882 85 

',  1882,  fire-escapes  and  stand-pipes 698 

',  1882,  General  M.  C.  Meigs  not  made  an  officer  by 610 

,1882,  public  printing 97 

',  1882,  quoted  from  appropriation  for  public  building 589 

882,  appropriation  for  fiscal  year 542 

882,  appropriations 682 

8^  appropriations  for  District 517,519 

882,  payment  expenses  of  sale 547 

982,  subordinate  officers 549 

1882,  site  for  public  building 153 

1882,  refuudiug  taxes .586 

16.  1883,  civil  service 399 

18r^,  compensation  for  extra  services  expressly  authorized..      595 

1883,  a4JuHtment  of  accounts 93 

1883,  appropriation  for  Georgia 354,359,360 

1883,  appropriations 132,133,236,531 

1863,  appropriations  for  Hncal  year 542 

1883,  appropriations  Post-Office  Department 561 

1883,  attorney,  claim,  draft 453 

1883,  authority  of  First  Comptroller  over  accounts  of  clerk  of 

le  Court 94 

1883,  claims 112,544,546 

lf^83f  compensation  of  clerk  of  court 97,98 

1883,  contract  office,  salary 599 

188:J,  deficiency  appropriation 563 

1883,  deficiency  appn>priation,  quoted 562 

188:J,  deficiency  appropriatiooH 553 

18H3,  direct  taxes. 354 

18H3,  diMbursing  officers 392 

1883,  emoluments  of  clerkw  of  courts 93 

1883,  fees  to  be  charged  by  Supreme  Court  clerk 96 

1883,  index  of  Congressional  Kecord 532 

1883,  Interior  Dejartmeut,  repairs  of V^ 
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511.  March  3, 1883,  iron  fences 120 

512.  March  3,  1863,  payments  of  district  attorneys 541 

513.  March  3,  1683,  Post-Offioe  appropriation 1)53 

514.  March  3,  1883,  protecting  timber 5i6,588 

515.  March  3,  1883,  proviso  in,  as  to  clerk  of  supreme  coort  of  District  of 

Columbia 94 

516.  March  3,  1863,  quoted  from  salaries 536 

517.  March  3,  1683,  rebate,  quoted 402 

518.  March  3,  1883,  reducing  taxation 90,432 

519.  March  3, 1663,  reduction  of  rates  of  postage 538 

520.  March  3, 1863,  referred  claims xxxrr 

521.  March  3, 1883,  refund  to  Georgia  ....1 356,358 

522.  March  3, 1863,  salary  of  clerk  of  Supreme  Court 97,99 

523.  March  3, 1683,  salary  of  postmaster  at  Washington  City 540 

524.  March  3, 1683,  salary  of  postmasters 539 

525.  March  3, 1863,  settling  claims  for  rebate  of  taxes 91 

526.  March  3, 1683,  special  agents 5fl9 

527.  March  3, 1863,  stamp  tax  on  matches  abolished 433 

526.  March  3, 1683,  sundry  civil  appropriation 9S 

529.  March  3, 1883,  traveling  expenses 527 

530.  June  2,  1863,  ^Liseases 43S 

531.  For  ftUowance  of  claims 26S 

532.  For  transfer  of  duties  of  clerks,  preference  given  to  soldier 84 

Acts — 

1 .  Making  appropriations  for  sites  for  public  buildings 153 

2.  Repeal  of  conflicting 8^ 

Act  of  Congress — 

1.  Time  of  taking  effect 53ft 

2.  Time  when  statutes  take  effect  not  determined  by  any 53^ 

Acts  of  Congress — 

1.  Regarding  compensation 533 

2.  Time  of  taking  effect IJS 

Acting  j^ttomey- General  Phillips — 

1.  Letter  of,  regarding  deductions  from  mail  contractor's|pay 1^ 

Acting  Commissioner  of  Internal  Revenue — 

1.  Fruit  distillers 61 

Acting  Secretary  of  State — 

1.  Letter  of,  regarding  salary  of  foreign  minister 445 

Acting  Secretary  of  the  Interior — 

1.  Appointment  and  duties  of  superintendent  of  new  Pension  building...  ^^ 
Action — 

1.  Must  be  founded  on  fa<!ts 31!? 

2.  Of  an  officer,  effect  of l^ 

3.  On  a  contract 46*' 

4.  To  recover  claim  in  District  of  Columbia ^ 

Actions — 

1.  Locality  of ^ 

2.  Maintenance  of 2W 

Active  List — 

1.  In  regard  to  officers  of  the  Army ^  J 

Act  Legislative  Assembly  District  of  Columbia^  August  23,  1871 —  } 

1.  Official  duties 541/  '; 

Act,  Revival  Case 43S 


i 
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Pa«c. 
If  ExpetueB-— 

9d  sum  in  lien  of 526 


nixuils 479 

rentage  npon  proceeds  of 2S2 

iUmg  ExpeMe* — 

9gatTd  to 588 

f.— 

ky  in  timber-caltore  act  case 2 

t — 

»ted,  legarding  the  Constitatipn :M)1 

aiding  transfer  of  contract 40 

^knmpentatUm — 

retired  Army  officer 5d8 

»oeed  on  heads  of  Departments 020 

loeed  on  salaried  officers  without  additional  compensation 596 

Zfpidemee — 

egard  to  a  rejected  claim xxxi 

'ajf — (See  Extra  Jllawatice,  Competuation,) 

iccooiits 333,354 

iccounts,  final 170 

Msconnts  of  Pacific  railways 206 

m  account 179 

claims,  execntive,  not  Jodicial,  power 311 

meral  E,D,  Townsend — 

cial  order  of,  regarding  retired  Army  officers GIO 

ios — 

tiding  cost  of 256 

itrine  regarding 352 

tenses  of 258 

yistrict  of  Columbia 274,275 

"fgard  to  founding 352 

kates  or  Territories 268 

yland  statutes  on 273 

ment  to  husband  of  a  sum  in  tended  for  wife,  deceased 255 

ment  to,  illegally  appointed 262 

kll  claims  paid  without 255 

ketimes  avoided 255 

teDutie^— 

•licability  of  rules  of  law  to 180 

>r — (See  Exwuior;  (inardian.) 

oin ted  court  by  of  domicile  of  dece<lent 269 

ointment  and  authority  of 351 

ointment  of,  by  supreme  court  of  the  District 269 

ointment  of,  where  there  are  no  assets 270 

horityof 261 

eased  non-resident 335 

ies  and  responsibilities  of 259 

u  a  State,  rights  of,  in  District  of  Columbia 322 

tn  one  State,  righfH  of,  in  another 322 

HstHct  of  Columbis,  ancillary 273 
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11.  In  District  of  Columbia,  appointment  of 268 

12.  In  District  of  Columbia,  when  appointment  of,  void 269 

13.  In  relation  to 334 

14.  LiabiUties  of 353 

15.  Local  or  ancillary 349 

16.  Maintenance  of  suit  or  action  by •• 337 

17.  Non-resident,  right  or  title  of,  to  drafts  or  moneys  in  the  Treasury 262 

18.  Of  the  domicile,  rightsof 349 

19.  Partial  account  of l'^ 

20.  Suing,  in  District  of  Columbia 262 

21.  Transfer  of  bonds  to 87 

22.  Voluntary  payment  to  a  foreign 26d 

j^(2iiitnM(rator«— (See  Ancillary  AdminUtratora,) 

1.  Appointed  in  Tennessee 266 

2.  Appointment  of  several  States 2d6 

3.  Conflicting  claims  of  non-resident 349 

4.  Distribution  by 33^ 

5.  In  any  State,  rights  of,  in  courts  of  District  of  Colombia 2cM 

6.  Indorsements,  drafts 333 

7.  Jurisdiction  over  money 319 

8.  Of  John  J.  and  John  N.  Pulliam 5i6T 

9.  Recognition  of  one  of  several • ^ 

10.  Right  of,  to  sue  the  United  States 293 

11.  Rightsof 34n 

AdminUtrairix— 

1.  Payment  of  salary  of  husband 4o4 

Admiasiona — 

1.  Obtained  from  the  accused 472 

Advancea — 

1.  Of  public  money,  orders  of  President  regarding 125 

2.  Of  public  moneys l2-{ 

3.  To  Sergeaut-at- Arms liM 

Advertiaement — 

1.  Inviting  proposals  for  carrying  mails 29 

Advertiaementa — 

1.  Handbills,  posters 397 

Advertiaing — 

I.  In  regard  to  contracts » 521 

Affidavit— 

1.  Charging  with  crime 512 

2.  Filed  with  register  and  receiver ♦> 

3.  Form  of,  and  matter  in 2.V) 

4.  In  regard  to 471 

5.  Of  widow  of  decedent,  forms  of 257 

Affidavits  — 

1.  Allegations  required  iu 2.''> 

2.  In  relation  to  deceased  claimants 256 

Affirmation— {Sec  Oath.) 

Affirtnative  Statute — 

I.   In  regard  to 5t'l 

Jgcucif — 

1.  Death  of  at  torn*  y  terminates 515 

*2.  For  I  In;  sale  of  Indian  lauds ^^ 

3.  In  regard  to  claim  of  retired  Army  otiicer  for  additional  pay '*^^ 
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P«£«. 

i—(Qee  JUameif.) 

1.  Authority  of,  to  make  a  deed 19 

2.  Death  of. 615 

3.  Employment  of,  aadeteotive 64 

4.  Extra  serv ices  of  officer  aa  an 596 

5.  Of  Treasary  iflsoing  warrant  of  distress 160 

6.  Power  of,  to  revoke  saUstitation 45« 

7.  Snperviifiog  mannfacture  of  internal  revenue  stamp  paper. dO 

6.  Unreasonable  search  by  internaUrevenue 73 

ftSmh9iiUthm  Cow 453 

^f--(See  DUburHng  OjHoera;  Pen9ion  Agent$,) 

1.  Advances  to  disbursing 125 

2.  Advances  to  special  disbursing 123 

3.  Allowance  to,  for  expenses 527 

4.  Appointed  to  execute  statutes 546 

5.  Appointment  of GU7 

6.  Appointment  of  internal-revenue 67 

7.  Authority  of 607 

8.  Authority  to  appoint 546 

9.  In  regard  to  authority  of  Congress  to  instruct  executive  officers  to  ap- 
point    593 

10.  Of  internal-revenue,  salary  and  expenses  of 45 

11.  Removal  and  reappointment 453 

12.  To  count,  &c.,  paper  for  internal-revenue  stamps 80 

ement—{See  A$$igHmen1 ;  Transfer;  Lien,) 

1.  In  regard  to 458,570 

2.  To  abide  event  of  decision 573 

1.  In  Government  bonds  to  land-grant  railroacls 130 

2.  To  land-graut  railroad  companien 127 

iRailwajfs — (See  Pacific  Bailtcaifi.) 

wan,  Amoa  T. — 

1.  Attorney-General,  opinion  of,  as  to  what  constitutes  an  officer 638 

2.  Attorney-General,  opinion  of,  regarding  Pacific  railways WO 

ama — 

1.  Admission  of,  into  the  Union 250 

2.  No  assessments  in,  by  direct-tax  commissioners 384 

3.  Settling  accounts  between  Governinent  and 250 

osia  Claiwu  Cammisaion — 

1.  Claims  before 344 

M — 

1.  As  consular  agents  ...« 88 

2.  Claims  in  favor  of xxxv 

1.  Construction  and  definition  of 476 

atitmof  Crime^ 

1.  Fees  of  district  attorney 513 

aiiona — 

1.  Required  in  affidavits 256 

*a  Account  Caae 514 

,  John  J. — 

1.  Party  in  Allen^s  Account  case 514 

Htnce — (See  Compenaaiion.) 

1.  For  services  of  attorneys 544 

2.  For  unused  stamps 430 
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3.  In  lieu  of  traveling  expenses ' 

4.  Of  claim,  power  of  attomey,{exeoated  after 

5.  Of  claims 

6.  To  district  attorney ••• 

7.  To  marshals 

AUowance$ — (See  Synonyms. ) 

1.  For  internal-revenae  expenditures 

2.  Of  collector  of  internal  revenue ••• 

3.  On  account  of  stamps 

4.  To  attorneys • 

5.  To  district  attorneys « 

AUemaiive  Power — 

1.  Incompatibility  of 

AliernaHve  Remedies — 

1.  Claims,  appropriations 

Ambiusadora — 

1.  Appointment  of.... 

2.  Distinction  between  envoys  and 

Amends — (See  Synonyms.) 

American  Citizen — 

1.  Rights  of,  as  to  invasion  of  premises  of 

American  Claimants — 

1.  In  relation  to ••• 

American  Common  Law — 

1.  Id  regard  to  appointment  of  a  deputy 

Amount — 

1.  Limitation  of,  to  be  paid  to  deputy  marshals  as  per  diem  expenses 

2.  Of  warrant  determined  by  Comptroller 

Analysis — 

1.  Of  modes  by  which  liability  may  cease  to  exist 

Ancient  Documents — 

1.  Admissibility  of,  as  evidence 

Ancillary  Administration — 

1.  As  to  foreign  jurisdiction 

2.  lu  relation  to 

3.  Local  policy  of  District  in  relation  to 

4.  True  law  in  regard  to 

5.  When  necessary 

Ancillary  Administrator — 

1.  Appointment  of,  when  void 

2.  Claim  made  by 

3.  In  relation  to  an 

4.  Jurisdiction  of  suit  in  behalf  of ' 

5.  Liability  of  surety  of • 

Ancillary  Administrators — 

1.  Common  law  rule  in  relation  to - 

2.  In  relation  to  payment  of  bonds  and  interest 5 

3.  Rights  of ^ 

Andrews's  Appeal  case 

AndreicSf  Chase — 

1.  Affidavit  of,  as  to  subcontracts 

2.  Party  in  Andrews's  Appeal  case 

3.  Subcontractor  for  carrying  mail 

4.  Subcontract  of,  when  filed 
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innual  Apprapriatian — 

1.  For  expenses  for  fiaoal  year •••  542 

2.  In  regard  to 484 

3.  Serricee,  supplies,  repairs 138 

JmhoI  ApproprkUiofu — (See  ApprqpriatUnu,) 

1.  For  pablic  buildings 133 

2.  In  regard  to .' 566 

Annual  CawypHtmatian — 

1.  Of  district  attorney 644 

dMuual  Emolument  Betum — 

1.  Of  clerk  of  court 100 

Anml  Etiimatei — 

1.  For  the  public  service • 542 

1.  Of  the  Secretary  of  the  Treasury 253 

AmiuU  Joor— 

1.  In  relation  to 365 

immlateni — 

1.  Of  a  contract  for  carrying  mail 163 

intwer — 

1.  Filed  by  Halstead  in  Keyser's  case 264 

Intecedmi — 

1.  Forfeitures,  right  of  Postmaster-General  regarding 162 

inii-SUnery  Amendment — 

1.  Ratified  by  Georgia 369 

\ppeal — 

1.  From  report  for  payment  of  railway  mail  seryioe 192 

2.  In  Meigs's  case,  request  not  to  prosecute  the 616 

3.  In  regard  to  correction  of  errors 616 

4.  In  regard  to  relief  for  claimant 572 

5.  Jurisdiction  of  First  Comptroller 167 

6.  Of  postmaster  regarding  salary 536 

7.  Of  subcontractor  to  First  Comptroller 26 

8.  Regarding  refund  of  income  tax 587 

9.  To  First  Comptroller  from  settlement  by  Sixth  Auditor xx 

10.  To  First  Comptroller  regarding  accounts  for  carrying  mails 183 

11.  To  Supreme  Court  by  Pacific  railroads 234 

1.  From  decisions  of  the  First  Comptroller 511 

2.  Jurisdiction  of  the  Secretary  of  the  Interior 511 

3.  Of  Pacific  railway  companies  from  practice  of  the  Department 217 

^fpttuwtee — 

1.  At  court,  bail  for 472 

iffUeaiion/or  Appeal — 

.  1.  Copy  of,  in  Meigs's  case 616 

1.  Requirements  before  entering  on  duty 412 

^fPohUmg  Power — 

1.  Authority  of 413 

1.  Foreign  ministers,  salaries 412 

2.  In  regard  to 608 

3.  In  regard  to  constitutional  power  of  President 445 

4.  In  regard  to  duties  of  General  Meigs 618 

5.  In  regard  to  extra  compensation  of  General  Meigs 592 
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6.  Of  administrators 

7.  Of  agent 

8.  Of  chief  supervisor 

9.  Of  deputy  marshals 

10.  Of  Senate  officers  and  employ^ 

11.  Salary  commission • 

12.  To  office 

13.  To  office,  requisites  to  a  complete ..••. 

14.  To  office  under  civil-service  rules •••...... 

15.  To  office,  when  complete 

16.  Under  State  authority 

17.  Validity  of  an i 

18.  When  consummated 

Appaintmen  t» — 

1.  Duplex  provisions  ref^arding 

2.  Regarding  date  of  civil-service 

Appointment  and  Removal — 

1.  Of  Senate  officials 

Apportionment — 

1.  Of  direct  tax 

2.  Of  fractions  of  a  day's  expenses  of  a  deputy  marshal  asto 

Appropriation —  •  . 

1.  Authority  to  use 

2.  Compensation  for  fiscal  year 

3.  Compensation  in  excess  of 

4.  Effect  of,  on  appointments «.. 

5.  For  deputy  collectors 

6.  For  detecting  frauds,  fruit  distilleries 

7.  For  payment  of  internal-revenue  officers 

8.  For  rebate  of  taxes 

9.  For  salary  of  Senate  officials ^ 

10.  For  stamps,  paper,  and  dies 

11.  For  use  of  Howard  University 1 

12.  In  regard  to  express,  for  extra  compensation i 

13.  In  regard  to  payment  without  an ( 

14.  Iron  fences 1 

15.  Liability  of  contracts 8 

16.  Limitation  of 1 

17.  No  balance  in  excess  of 2 

18.  No  payment  from,  before  commencement  of  fiscal  year 1 

19.  Purpose  of,  as  to  repairs 1 

Appropriations — (See  Specific  Appropriations,) 

1.  Accounts  kept  with t 

2.  Accounts  of  unsubsidi zed  railroads 21 

3.  Anticipation  of 11 

4.  Application  of,  for  specific  objects 13 

5.  As  to  deficiency  postal '^ 

6.  As  to  time  when  available 13 

7.  Authority  of  head  of  Department  over 1^ 

8.  Availability,  fiscal  year 13^ 

9.  Availability  of,  after  the  fiscal  year 1^ 

10.  Carried  to  the  surplus  fund ^ 

11.  Classes  of 5:^,'^ 

12.  Contra<jt8  in  excess  of,  are  void 2H 
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Page. 
^ppropriaUoM—CoiitiQued. 

13.  Departmental  nee  of 83 

14.  Ditbnreemexits  of,  by  District  CommiasioDen 388 

15.  Expenditaree  in  excess  of ^ 241 

16.  Forcertain  Territories,  direct  taxes  dedncted  fh>m 381 

17.  For  information  and  detection  of  illicit  distillers 65 

18.  For  pay  of  the  Navy 484 

19.  For  public  buildings 132 
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176.  Opinion  by,  vol.  10,  p.  869.  agents 

176.  Opinion  by,  vol.  10,  p.  fi69,  siieciAl  power ' 

177.  Opinion  bj,  vol.  10.  p.  436,  comjiensatiou 

17>),  Opinion  by,  vol.  10.  p- 440,  uompenulian  for  citnt  Mrvloea i 

179.  Opinion  by,  vol.  10,  p,  44)!,  compensation „.  I 

180.  Opinion  by,  vol.  10,  p.  444,  oorapensatioD I 

161.  Opioiou  by.vol.  lt,p.  5,iDarshalii'fecB I 

laa.  Opinion  by.  vol.  II,p.fi,ini«gaRlIoJarfadiistionorAtt€Rrueyv-GeB(rtl.  ( 

183.  Opinion  by,  vol.  11.  p.  T.oucrt,  draft I 

184.  Opinion  by.  vol.  Il,p.  T.final  ileciainns 1 

IBS.  Opinion  by,  vol.  11,  p.  T.jnrisiliution  of  courts _.  1 

166.  Opinion  by.  vol.  U.p.  435,  IM  to  aMistant  eonnselora t 

ItfT.  Opinion  by.  vol.  li.p.  355.  dec tai ana 1 

let).  Opinion  by,  vol.  U,  p.  5(U,  section  l,oub  of  office 1 

189.  Opinion  by,  vol.  13,  p.  3.  deciaions 1 

190   Opinion  by,  vol.13,  p.  33,  deciaioiu 1 

191.  Opinion  by,  vol,  13,  p.  226,  decisions 1 

193,  Opinion  by,  vol.  13,  p.  351,  Pacific  railwaya 1 

193.  Opinion  by.  vol.  13.  p.  361,  Habaidy  bonds,  payment  ofinlefeat  m I 

194.  Opinion  by,  vol.  13.  p.  369,  Pacific  railwaya I 

195.  Opinion  by,  vol,  13,  p.  4.')6,  decisiotw 3 

196.  0|.inion  by,  vol.  13.  p.  516,  officer ) 

197.  Opinion  by,  vol.  13,  p.  668,  officer I 

19H,  Opinion  by,  vol.  14,  p.  94,  jnrisdictioDoriicooiiiitingoffictn I 

199,  Opinion  by,  vol.  14,  p.  l;i3,  oalb, salary I 

800.  Opinion  by,  vol,  14,  p.  233,  Pacific  nil  wM.va 1 

aOl.  Opinion  by,  vol.  14,  p.  :i76,  PnciUu  railioada ■•  I 

20i.  Opinion  by,  vol.  14,  p.  37S,  Pacific  railn-a.vs BM*  | 

iKO.  Opinion  by,  vol.  14,  p.  375,  relating  to  PaciAc  railroMda H^  I 

201.  Opinion  by,  vol.  14,  p.  31M.1U1  toasniHlantcoonselore W  | 

805.  Opinionby,  vol.  14,  p.  406,  uatb,  salsry •  I 

806.  Opinion  by,  vol.  H,  p.  412,  fiunl  settlcnipntn O 

307.  Opinion  by,  vol.  II.  y.  •.]:..  pn-.iitjiduin.lMniuis HB 

208.  Opinion  by,  vol.  11,].   <■-:■..  .u^,i-1,i,k- , is IB 

809.  Opinion  by,  vol.  15,  p.  lal,  tines,  Jnitgnients S» 

SIO.  Opinion  by,  vol.  15,  p,  121,  judgments SI 
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Pace. 
iitomey-GMtfral— Con  tlnoed. 

211.  Opinion  by,  yoI.  15,  p.  126,  fines,  judgments 575 

212.  Opinion  by,  Tol.  15,  p.  126,  Judgment. 576 

213.  Opinion  by,  yoI.  15,  p.  140,  conclusiveness  of  decision  of  executive  offi- 

cers   176 

814.  Opinion  by,  vol.  15,  p.  168,  as  to  assistant  counselors 114 

215.  Opinion  by,  vol.  15,  p.  lH7,  compensation,  appropriation 620 

216.  Opinion  by,  vol.  15,  p.  187,  emoluments 608 

217.  Opinipn  by,  vol.  15,  p.  187,  salary.  Centennial  Exhibition  Commission. .  108 

218.  Opinion  by,  vol.  15,  p.  188,  additional  duties 598 

219.  Opinion  by,  vol.  15, p.  197,accounts 357 

820.  Opinion  by,  vol.  15,  p.  198,  regarding  recall  of  settlements 168 

281.  Opinion  by,  vol.  15,  p.  212,  title  to  land 152 

282.  Opinion  by,  vol.  15,  p.  222,  effect  of  statutes 538 

883.  Opinion  by,  vol.  15,  p.  244,  as  to  Judgment  of  court 617 

884.  Opinion  by,  vol.  15,  p.  244,  in  regard  to  Jurisdiction  of  Department  of 

Justice XXX 

885.  Opinion  by,  vol.  15,  p.  259,  effect  of  sUtutes 538 

886.  Opinion  by,  vol.  15,  p.  288,  agents 454 

887.  Opinion  by,  vol.  15,  p.  288,  disbursing  officers 124,  392 

888.  Opinion  by,  vol.  15,  p.  303,  agents 454 

889.  Opinion  by,  vol.  15,  p.  303,  disbursing  officers 124,392 

830.  Opinion  by,  vol.  15,  p.  306,  civil  office  held  by  retired  Army  officer  . . .  590 

831.  Opinion  by,  vol.  15,  p.  306,  compensation 592 

.838.  Opinion  by,  vol.  15,  p.  306,  salaries 606 

833.  Opinion  by,  vol.  15,  p.  308,  dual  salaries 630 

834.  Opinion  by,  vol.  15,  p.  322,  exchaug^of  property 121 

835.  Opinion  by,  vol.  15,  p.  362,  additional  pay  of  retired  officer 611 

^'  Opinion  by,  vol.  15,  p.  362,  detail  pay,  extra  allowances 611 

^«  Opinion  by,  vol.  15,  p.  362,  extra  compensation 635 

^  Opinion  by,  vol.  15,  p.  493,  effect  of  statutes 538 

^'  Opinion  by,  vol.  15,  p.  5.33,  compensation 534 

^'  Opinion  by,  vol.  15,  p.  535,  as  to  power  of  Cougress 595 

^1*  Opinion  by,  vol.  15,  p.  53t),  coui{>eusatiou 604 

^  Opinion  by,  vol.  15,  p.  536,  compensation  of  officer 596 

^  Opinion  by,  vol.  15,  p.  608,  compensation 534,634 

*M.  Opinion  by,  vol.  15,  p.  625,  salaries 539 

*^' Opinion  by,  vol  16,  p.  169,  plural  mileages 507 

•*^  Opinion  by,  vol.  16,  p.  366,  judiciary,  executive  officertt 327 

^'  Opinion  by,  vol.  16,  p.  :J67,  Executive  authority 307 

**^  Opinion  by,  vol.  16,  p.  494,  debitors,  creditors 272 

*^*  Opinion  by,  vol.  16,  p.  494,  legislatiou,  Government , 296 

*^'  Opinion  by,  vol.  16,  p.  494,  payment  of  claims 273 

^1-  Opinion  by,  vol.  16,  p.  516,  Pacific  railways 199,209 

*^*  Opinion  by,  vol.  16,  p.  517,  Pacific  railroads 216 

*^'  Opinion  by,  vol.  16,  p.  517,  quoted  from  in  relation  to  retention  of  all 

compensation 221 

^.  Opinion  by,  vol.  16,  p.  517,  relating  to  Pacific  railroads 215 

*56.  (pinion  by,  vol.  18,  p.  45;5,  Pacific  railways 227 

*5(J.  Opinion  by,  vol.  19,  p.  509,  dual  siilaries 630 

*^7.  Opinion  by,  vol.  20,  p.  3tK),  Pacific  railways 227 

^.  Prisoners 479 

^.  Quoted,  relative  to  a  site  for  a  marine  hospital 154 

^.  Recommendation  of,  regarding  dockets 394 

^1.  Writ  of  error  from  Supreme  Court 335 
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9.  OpinioD  by,  regarding  extra  compeDaation 

10.  Qaot«d,  BM  to  oversight  and  iospectioa  of  public  wort 

11.  Quoted,  regard  iug  I  III  al  salaries 

12.  Quoted,  ragarding  atatiis  of  Oeueral  Mejga  aa  saperii 

tion  of  Pension  building - 

Attorney- General  Bremler— 

1.  Concurs  in  opinion  hy  Solicitor-General,  regardiag  Pi 

2.  Letter  of,  to  the  PresideDt  regarUing  DUtriot  Commu 

3.  Opinion  by,  regarding  pensioners'  bcirial  oxpeQses.... 
Atlorneil-iieiieral  Butler— 

1.  Opinion  by,  regarding  decisions  by  Comptroller 

2.  Opinion  by,  regarding  final  settlements 

3.  Opinion  by.  reganling  set- off 

Alloraes-GTneral  Cuthing — 

I.  Opinion  by,  regardiag  appropriations 

'■i.  Opiaiou  by,  regnrding  contmcta 

3.  Opinion  by,  regarding  deductions  from  mail  contract! 

4.  Opinion  by,  regarding  disallowances 

5.  Opinion  by,  regarding  iujnnctiou  and  mandamtia 

6.  Opinion  by,  regarding  Bslaries,  appointtneatti. .. 

7.  Quoted,  regarding  status  of  Sixth  Auditor , 

Atlomeg- General  Dtreut— 

1.  Effect  of  statutes ^ 

2.  Judiciary,  executive  officers 

3.  Opinion  by,  iu  regard  to  dual  salaries 

4.  Opinion  by,  in  regard  to  Jurisdiction  of  Department  < 

5.  Opinion  by,  in  regard  to  Pacific  ra'.l roads 

6.  Opinion  by,  in  regard  to  Pacific  railways . 

7.  Opinion  by,  in  regard  to  salaries 

8.  Quoted,  regnrding  retentioo  of  all  conipensatioii 

Attorneg-Grnfral  Orundg— 

1.  Opinion  by,  regarding  compensation 

2.  Opinion  by,  regiirding  decisions  of  Comptroller 

Attomfn-Gi-Heral  Hoar — 
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\tormejf' General  Stanhery — 

1.  Opinion  by,  regarding  decisions  of  Comptroller 372 

liar nejf' General  Taft — 

1.  Opinion  by,  regarding  recall  of  settlements 168 

lUtmeif' General  Taney — 

1 .  Opinion  by,  regarding  decisions  of  Comptroller 37^ 

ttormey-General  Toucen — 

1.  Letter  of,  regarding  deductions  from  mail  contractors'  pay 181 

2.  Opinion  by,  regarding  compensation 533 

3.  Opinion  by,  regarding  decisions  of  Comptroller 372 

\U>me}f'General  WiUiatM — 

1.  Opinion  by.  May  8,  1873,  regarding  Pacific  railways 199 

it.  Opinion  by,  regarding  marshals*  accounts 435 

3.  Opinion  by,  regarding  Pacific  railways 20O- 

4.  Opinion  by,  regartling  railroads 204 

5.  Opinion  by,  relating  to  final  settlements 37$ 

6.  Opinion  by,  relating  to  Pacific  railroads 216' 

Uofmey-General  Wirt — 

1.  Opinion  by,  regarding  constitutional  law 327 

2.  Opinion  by,  regarding  decisions  of  Comptroller 372 

3.  Opinion  by,  regarding  set-oflf 501 

4.  Quoted,  regarding  independent  branches  of  the  Government 301 

Uarmey^s  Feet — 

1.  In  relation  to 332 

Uormeyi'e  Lien — 

1.  In  relation  to 332 

meUioneer — 

1.  Acting  as  private  agent 551 

2.  Afl  to  appointment  of 552 

3.  Authority  of 547 

4.  Employment  of 546 

5.  In  regard  to  oath 549 

6.  No  statutory  authority  to  appoint 552 

7.  Payment  of 547 

mdiHng  JccovnU — 

1.  Duty  of  courts 597 

Miifor— (See  Sixth  Auditor.) 

1.  Certifying  balance 171 

2.  Examination  and  adjustment  of  accounts  by xx 

3.  What  constitutes  a  good xix 

1.  Can  administer  oaths  187 

2.  Duties  of  the 97,104 

3.  In  relation  to  accounts 306 

4.  Jurisdiction  of 254 

mdit&r  of  the  Treasury  for  the  Post-Office  Department — (See  Sixth  Auditor,) 

Mdiiar^e  Statement — 

1.  Of  mail  contractors'  account 157 

uihority — 

1.  By  implication  for  publishing  oi»inious  of  Supreme  Court 96 

2.  Delegation  of 76 

3.  Genera],  special 69 

4.  Given  to  internal  revenue  officers 68 

5.  Of  accounting  officers  in  adjustment  of  accounts 185 

6.  Of  agent  to  appoint  a  substitute 453 
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7.  Of  circuit  court  commissi onersy  as  to  special  deputy  marshals 473 

ti.  Of  Commissioner  of  luternal  Revenue  to  employ  detectives 64 

9.  Of  decisions  by  Comptroller • xxvi 

10.  Of  executive  officers 354 

11.  Of  law  as  a  defense 314 

12.  Of  Postmaster-General 34 

13.  Of  the  Senate  Sergeant-at-Arms 417 

14.  To  contract  for  services,  supplies,  or  repairs 13S 

15.  To  contract  or  purcha^ 135 

16.  To  create  a  liability 135 

17.  To  use  an  appropriation llf 

Jluthority  of  Law — 

1.  Tax  sale  made  by  auctioneer  without 551 

Auxiliary  Sewer — 

1.  Construction  of 51B 

JLvailability  Appropriation  Case tS 

Award — 

1.  In  favor  of  Pemberton 3tt 

2.  Under  treaty  with  Mexico SO 

Awards — 

1.  Under  treaty  with  Brazil 311 

B. 

Bacon — 

1.  Quoted,  in  extenuation  of  action  of  district  attorney 49B 

JBail — (See  Arrest.) 

1.  For  appearance 431 

2.  In  regard  to  marshals'  fees 434 

3.  Taking  of 477 

Bailey t  E.  A, — 

1.  Referee  in  Keyser^s  case 265 

Bailey^  Joshua  F. — 

1.  Party  in  Lee's  case 396 

Bailing — 

1.  In  regard  to 474 

Baker ^  John  A. — 

1.  Administrator  of  William  J.  Twining 389 

Balance — 

1.  Against  a  State,  aiitbority  of  First  Comptroller  to  certify  a 361 

2.  Attorney  claiming 35 

3.  Authority  to  certify  a 3S4 

4.  Certificate  of,  opened  for  reconsideration STo 

5.  Certified  for  unused  stamps 434 

6.  Certifying  a 104,355 

7.  Certifying  a  new iW 

8.  Form  of  certificate  of,  creating  a  liability 371 

9.  In  relation  to  set-oft' ^ 5<C 

10.  Of  account,  certifying ^ 

11.  Payments  made  on,  certified I'^ 

12.  Witbholdinga 1« 

Balances — 

1.  Certified  by  Comptroller ^ 

2.  Changed  or  mov\\\i<i«\ 374     f' 

3.  Disposition  otu\\e"JL\>^Mvife(i , 563     ^ 

a. 
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Page. 
Iamee9 — Continued. 

4.  Extingniahed  by  set-off 503 

5.  For  transportation  of  the  mails  certified  quarterly 189 

6.  In  regard  to  redemption  of  stamps 433 

7.  Of  appropriations 521,525 

8.  Of  appropriations,  application  of 134 

9.  Of  contract  price  certified 176 

10.  Reported  to  the  House  for  consideration 484 

11.  Which  conclude  Government  from  making  additional  deductions 173 

mk  CkeekB— 

1.  Judge  Story's  definition  of 266 

mkrupt  Act — 

1.  As  to  assets  of  partnership 21 

Htirapfey — 

1.  Of  one  member  of  a  partnership 22 

wher^  Amti  L. — 

1.  Party  in  agents'  substitution  case 453 

wher  Asphalt  Paving  Company — 

1.  Resolution  regarding  agent  of,  quoted 453 

wher,  William— 

1.  Party  in  SchelFs  case 574 

Wimg  Bros,  4'  Companjf^s  Ca9e 8 

irUif ,  F^nei9-~ 

1.  Party  in  Baring  Bros.  d[.  Company's  case 8 

1.  To  claims 174 

ttts,  Edward — 

1.  Attoraey-Oeneral,  accounts,  suspensions,  deductions 173 

2.  Attorney-General,  as  to  settlement  of  accounts 170 

3.  Attorney-General,  as  to  the  recall  of  settlements 168 

4.  Attorney- General,  opinion  by,  in  reganl  to  Comptroller's  decisions 372 

5.  Attorney-General,  opinion  by,  in  regard  to  final  settlements 373 

6.  Attorney-General,  opinion  by,  in  regard  to  jurisdiction  of  Attorneys- 

General 653 

7.  Attorney-General,  opinion  by,  quoted  regarding  compensation  for  extra 

services 635 

6.  Attome3'-GeneraI,  opinion  by,  regarding  compensation 533 

llfi,  John  C— 

1.  Party  in  Georgia  case 355 

mrdslejff  CharUs— 

1.  Fourth  Auditor,  letter  of,  regarding  deductions  from  mail  contractor's 

pay IHO 

2.  Letter  to,  from  Second  Comptroller,  in  relation  to  Five-year  claim  case.      255 
ksmrsffard,  Capt.  G,  T.— 

1.  Payment  of,  for  superintending  the  erection  of  the  custom-house  at 

New  Orleans 598 


1.  Right«  of  producers  of 71 

MH^ersmt  Bight*— 

1,  In  regard  to 366 

klUkoover,  Frank  E. — 

1.  Views  of ,  as  to  election  and  qualification  of  delegates  to  Congress 55 

kseHei,  CkarUs  L.— 

1.  Judge  United  States  district  court,  opinion  of,  quoted  Te^QiTA\\i^  ftA- 

eonntg ^^-^ 
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Beneficiaries^ 

1.  Rights  of -^7 

Beneficiary— 

1.  Payment  to 457 

2.  Small  claims  paid  directly  to 25S 

3.  Under  the  trust 309 

Bequest — 

1.  In  regard  to 570 

2.  Of  United  States  bonds 86 

3.  To  parties  specified 86    \ 

Berrien  f  J.  M, — 

1.  Attorney-General,  opinion  by,  in  regard  to  decisions  of  Comptroller.. .  37) 
Bill  in  Chancery — 

1.  Canceling  title  to  land 317 

Bill  in  Equity—  , 

1.  In  relation  to 3W 

2.  Of  Benjamin  U.  Keyser 86S 

Bill  of  Exchange— 

1.  In  relation  to 29 

2.  In  relation  to  situs 35# 

Bills  of  Exchange — 

1.  Drawn  by  ministers  and  consuls - !• 

2.  In  regard  to  drafts STl  \ 

3.  In  relation  to 34S  ■ 

4.  Right  to  receive  and  recover  damages  on,  protested S81 

Bill  of  Interpleader — 

I.  In  regard  to 46S 

Binding — (See  Printing.) 
Blacky  Jeremiah  S. — 

1.  Attorney-General,  as  to  rules  of  evidence li 

2.  Attorney-General,  opinion  by,  regarding  decisions  of  Comptroller ZH   ' 

3.  Attorney-General,  opinion  by,  regarding  final  settlements 373 

4.  Attorney-General,  opinion  by,  in  relation  to  dissenting  opinioDs  in  Su- 

preme Court XXII 

5.  Attorney-General,  opinion  by,  regarding  mail  contractors'  deductions..  176 

6.  Attorney-General,  opinion  by,  as  to  disallowance  of  fees 76 

7.  Attorney-General,  opinion  by,  regarding  compensation 533 

8.  Attorney-Greneral,  opinion  by,  regarding  extra  compensation 687 

9.  Attorney-General  quoted,   as  to  oversight  and  inspection  of  public 

works 618 

10.  Attorney- General  quoted,  regarding  dual  salaries 630    ; 

11.  Attorney-General,  quoted  regarding  status  of  General  Meigs  as  superin- 

tendent of  erection  of  Pension  building 618 

Blank  Assignment — 

1.  Of  certificate  of  stock,  copy  of 5 

Blank  Assignments — 

1.  Interpretation  and  validity  of S 

Blank  Books — 

1.  For  Senate  or  House ' 96 

Blanks — 

1.  ClaimH  for  rebate 91 

Blacks  tone — 

1.  As  to  right  of  search,  quoted 65 

2.  Definition  of  law  by *^     } 

Board  of  Audit—  / 

1 .  For  the  Diatml,  YVt^l  «ii^  ^^twv^  ^Q\si\.\x^Vl<aT«  and  Tivasnrer  as ^  i 

i 

1 
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Board  of  DUtrict  Commi$9ioner8 — 

1.  Change  in  membership  of 388 

Board  of  Liquidation — 

1.  Payment  of  overdue  interest 315 

Boarda  of  Commissioners — 

1.  Claims  before 349 

Bofinger — 

1.  Claim  of 309 

Boilings-^ 

1.  As  to  distillation 79 

Bond-Bequest  Case 86 

Bond— 

1.  Action  on,  to  obtain  indemnity 137 

2.  Effectof,  astosalary 410 

3.  Liabilities  of  disbursing  officers 388 

4.  Of  defendant,  charge  for  drawing  of 405 

5.  Of  John  G.  Evans 123 

6.  Of  i>ostmaster 601 

7.  Ofspecial  agent 123 

8.  Of  Thomas  P.  Ochiltree 102 

9.  With  a  condition 460 

10.  With  sureties,  sewer  contract 519 

Jhmds^See  Subsidy  Bonds. ) 

1.  Bequest  of 86 

2.  Calledfor  payment 86 

3.  In  trust 309 

4.  Investment  of  proceeds  of  by  trustee 86 

5.  Issued  under  conditions 87 

6.  Land-grant  railroad 130 

7.  Of  insi>ectorB  of  land  offices 124 

8.  Of  the  United  States,  authority  over 295 

9.  Payment  of 214 

10.  Payment  of,  under  conditions 87 

11.  Registered  Government 469 

12.  Usage  in  paying 292 

13.  Where  payable 292 

Bomdkold&rs— 

1.  In  relation  to 300 

Bomd-Subsidized  Companies— 

1.  Act  May  7,  1878,  quoted  from 239 

2.  In  relation  to 234 

3.  ObUgationsof 214 

4.  Witholding  all  payments  from 204 

Bomd'Subsidized  Company — 

1.  Witholding  payment  from 214 

Bond-Subsidized  Lines— 

1.  Acta  applying  to 244 

2.  Pacific  railways 238 

Bond-Subsidiied  Bailway  Company — 

1.  Withholding  compensation  from 188 

Bond-SubsidUed  Boads— 

1.  Acta  of  Congress  relating  to 214 

2.  One-half  compensation  earned  by 240 

3.  Retention  of  half  earnings  of 245 

4.  Secretary  of  the  Treasury  assignee  of 189 
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1.  Letter  of,  as  to  pBj  mileage  of  CoDgressmeD 

Box  Fentt— 

1.  Id  regard  to  sslarj  of  poBtmasters 

Bradlei/,  JoKpk  P.— 

1.  Jastice  Supreme  Court,  opinion  of,  aa  to  fees  of  clerk 
Brainard  and  Bice — 

1.  CoDtracton  for  dredging  id  Hampton  River 

Branckes — 

1.  Of  the  Goremment,  independency  of.. .. 

S.  Of  the  Govemmeot,  three  aeparat«  and  independent.. 
Branch  Linn — 

1.  In  relation  to  earnings  of 

Brandy— 

1.  Mannfactnred  from  fmitB..,. 

Braiaft  Cale 

Broite,  Jtidrete  If, — 

1.  Party  in  Brazee'ecase , 

Braiil— 

1.  Treaty  witH 

Brtaeh  of  He  Peace — 

1.  As  to 

Brncfler,  Benjamin  Barrit — 

1.  Attomej'GeDeral,  CODOQK  in  opinion  by  8olicitar-Oen 
ways 

9,  Attorney. General,  letter  of,  to  thePneident;  Diatriet 

3.  Attorney-General,  opinion  of,  regardiag  peuslooen'  bl 
£nV— (See  Argumtnl.) 

1.  Of  C.  C.  Lancaster,  in  Copy  caae 

2.  Of  C.  C.  LaDoaster,  in  Wells's  case 

3.  Of  Harris  and  Oliver,  attorneys  in  Pease's  ease 

4.  Of  John  J.  Weed,  in  Reeside'B  Appeal 

5.  Of  J,  R.  HoUowell,  attorney  in  Special  Dopnty  Harahi 

6.  Of  J.  T.  Power,  in  Georgia  case 

7.  Of  J.  T.  Power,  in  Lee's  case 
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Page. 

1.  Incursion  of  the 14 

British  CoMti/Mlion— 

1.  Prerogative  secnred  by  the 74 

Brifi9k  Sukjeci— 

1.  Who  is  a  consular  agent,  rights  of 88 

Brown,  Aaron  V, — 

1.  Letter  of,  to  Secretary  of  the  Navy  regarding  ded actions  from  mail  con- 
tractor's pay 181 

Bmekananf  Jamet — 

1.  President,  message  of,  reganling  appropriations  for  Washington  Aqne- 

duct 596 

2.  President,  message  of,  regarding  extra  compensation G27 

Bmildin^  MateriaU'-iSee  Public  Building.) 

1.  Status  of  one  who  furnishes 588 

Bmretiu  of  Engraving  and  Jhrinting — 

1.  Work  of 62 

Bmrial  Expenses^ 

1.  Adjustment  of  accounts  for  pensioners 186 

MuM%nf%  Houses— 

1.  Inregard  to 640 

BmrimtM  Premises — 

1.  Legal  examination  of 80 

BmHor,  Benjamin  F,— 

1.  Attorney-General,  opinion  by,  regarding  decisions  of  Comptroller 372 

2.  Attorney-General,  final  settlements 373 

3.  Attorney-General,  opinions  by,  as  to  set-off 501 

C. 

(Mme's  Case 47 

■Ctdmey  John  T.— 

1.  Party  in  Caine*s  case 50 

Cmihoun,  John  C.~ 

1.  Quoted  regarding  the  Government 301 

CaMns,  William  ff.-- 

1.  Views  of,  as  to  election  and  qualification  of  delegates  to  Congress 55 

CaOsi  Bond^—(8ee  Bonds.) 

1.  Of  the  United  States 33^ 

Cm^^l,  Allen  O,— 

1.  Party  in  Caine^s  case 47 

Cm^^bOl,  James— 

1.  Letter  of  the  Secretary  of  the  Navy  reganling  deductions  from  mail 

contractors' pay 180 

Otmiaiation^ 

1.  Of  a  contract  for  carrying  mails 163 

^^■»«<m,  George  Q.— 

1.  Party  in  Caine's  case 47 

2.  Reports  of  Committees  on  Election  as  to  his  election  as  delegate  to  Con- 
grefls 57 

1.  Additional  duties  assigned  to  the  Architect  of  the 598 

^'^fU  Jr.  C.  jneigS"^ 

1.  Return  from  exile  of 598 

2.  Rigbtsof 611 

3.  Superintendent  of  Potomac  Water  Works,  acting  as  disbursing  agent.  597 
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Pi 
Caption — 

1.  Of  contract  to  transport  the  mail  in  the  star-roate  service 

Captures — 

1.  On  land  and  water,  respecting 

CarlisUf  Pa, — 

1.  Extra  compensation  of  Capt.  R.  H.  Pratt  for  services  at  the  Indian 

Industrial  School,  at 

Carpenter fZ,  T, — 

1.  Attorney  in  Andrews'  Appeal  case 

Carp  Ponds — 

1.  Inclosing,  with  iron  fence 

Carrier — 

1.  As  to  subcontracts 

Carriers — (See  Common  Carriers.) 
Carrying  Mail — 

1.  Partial  payment  for 

Cases — 

1.  And  subjects  in  their  respective  order,  table  of 

2.  Table  of 

Cases  for  Trial — 

1.  Services  in  preparing 

Ceded  Lands — 

1.  In  regard  to 

Census — 

1.  Appointment  of  deputy  marshals 

Census  Board — 

1.  Extra  pay  to  secretary  of 

Centennial  Exhibition — 

1.  Commissioners  of 

Central  Pacific  Pailroad —  * 

1.  Adjustment  of  accounts  of 

2.  Land  grant  to 

3.  Portions  of  which  have  received  a  subsidy  in  bonds,  &c 

Central  Pacific  Railroads — 

1.  Indemnity  against  loss,  subsidy  bonds 

Central  Pacific  Railroad  Company — 

1.  Names  and  mileage  of  roads  constituting  the 

2.  Names  of  roads  operated  by 

Central  Pacific  Railway — 

1.  Argument  of  Shellabarger  and  Wilson  in  behalf  of 

Certificate — (See  Pensioner's  Certificate,) 

1.  In  regard  to  election  of  Congressmen 

2.  Issued  as  a  basis  of  patent  for  land 

3.  Of  Attorney-General,  compensation 

4.  Of  Commissioners,  in  regard  to  District  disbursements 

5.  Of  Comptrollers,  conclusiveness  of 

6.  Of  First  Comptroller,  conclusiveness  of 

7.  Of  Postmaster-General 

8.  Of  probable  cause 

9.  Of  Second  Comptroller,  conclusi  veness  of 

10.  Recall  of 

11.  Record,  evidence  of  final  payment  of 

Certificate  of  Deposit — 

1.  Covering  funds  into  the  Treasury ^ 
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Pice. 

CerHficate  of  Election" 

1.  As  to  term  of  Congressmen »- 54 

2.  Impeachment  of 586 

CertifieateofSale— 

1.  In  regard  to 549 

CerHJieate  of  Stoek-- 

1.  Copy  of 9 

1.  For  Congressman's  salary,  form  of.. 48 

2.  Form  of  Auditor's ;.  243 

3.  Form  of  Second  Comptroller's 243 

4.  Oatstanding  and  unpaid 567 

5.  Procured  by  fraud •  173 

CerHficaies  of  DepoBit— 

1.  In  regard  to  stamps 433 

CerU^  Balance— 

1.  As  a  Judgment  in  force  against  Georgia 375 

2,  Payment  of 172 

Ctr^ed  Balance9 — 

1.  Due  for  carrying  mails 157 

2.  In  name  of  dead  man  void 295 

3.  In  relation  to  set-off ; 360 

CtrUfed  Copie9— 

1.  Of  election  records,  charges  for 496 

Certiftd  Opinions— 

1.  Of  Supreme  Court  furnished 94 

CerUfpng  Baliytces — 

1.  Inrelationto 360 

OtUA  Que  Dru9t—{See  Guardian.) 

1.  Payment  on  indorsement  of 470 

2.  Suit,  draft,  indorsement 460 

Caw  Que  Vee— 

1.  In  regard  to 462 

ChoHeuffe — 

1.  Of  voters , 482 

Chnetllor  Kent— 

1.  Quoted  in  regard  to  examination  and  allowance  of  accounts 330 

Clssory — 

1.  Jurisdiction  of 330 

CWfrjf  Court— 

1.  BUI  in  equity  filed  in 322 

(^hneerjf  Powere— 

I,  In  regard  to 463 

^k»ge§—(8ee  Synonymt,) 
Ckerter— 

1.  Of  Pacificroads 197 

Oharter  Contract — 

1.  Authority  of  Congress  over  Pacific  Railways 200 

2.  Change  of,  unconstitutional 2:)9 

3.  Congress  cannot  change 245 

4.  Constitutional  limitation  of  Conprress  over 201 

5.  Repeal  of  portion  of 220 

6.  Rights  of  Pacific  Railroads  under 219 

7.  Withholding  earnings  under 197 


4.  Id  regard  to  indoisenient  of,  by  agent 

5.  Id  relation  to  payments  bj 

6.  Of  (lisbrrsing  offlcere 

7.  OntsCaudiog  and  nnpaid 

I.  Definition  of 

Chetrer  if  IRWg— 

1.  AsBBignment 

CherooU— 

1.  Rebate  od 

ChiclKuatr  Indiana — 

1.  Treaty  with 

Chitf  Clerk— 

1.  Of  War  E>epartment,  letter  of,  leUting  to  aecoimta 

C*iy  Ungineer— 

1.  In  regard  to  eet-off 

CMe/  Engineer  of  Iht  Senate— 

1.  Appropriation  for 

2.  Removal  of. 

Chief  £t(¥m  ti  r* — 

I.  Of  foreign  state,  as  to  diplomatic  ofBc«n 

Chief  JHidce— 

1.  Primed  opinions  of  Sapreme  Conrt  famisbed  to 

3.  Regarding  emolamentB  of  clerk  of  Supreme  Court.... 
Cliie/ JMliee  Marskatl- 

1.  Quoted  reganling  tax  sales 

Chitf  JaMiet  Taneg — 

1.  Quoted,  regarding  extra  compensation 

Ckif/  Juitiet  Waile— 

I.  Letter  iif,  reganling  fees  of  clerk  of  court 
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Ckkf  Stiperoiiori — 

I.  Compensation  of 494 

3.  Powers  and  duties  of 494 

Choctaw  Indiana — 

1.  Treaty  with 250 

Ckotet  m  AeUan— 

1.  Aamgnments  of.., 457,467 

2.  In  regard  to 571 

3.  In  relation  to  titles  to  property 345 

4.  Transfer  of.... ^ 469 

Cfd&r— 

1.  Definition  of •. 79 

Ci§§nand  Ogarettti— 

I.  Bebate  on 90 

CkenU  Court-- 

1.  Approving  accounts 507 

2.  Commissioner's  accounts  approved  by 406 

3.  Injunction,  money 342 

4.  In  relation  to  funds  in  the  Treasury 309 

5.  Jurisdiction  of,  over  money  in  Treasury 279 

6.  Jurisdiction  of,  over  payment  of  claims 308 

7.  Of  Virginia,  opinion  of  Rals ton's  case 506 

8.  Per  diem  fee  of  commissioner  of 470 

9.  United  States  Treasury,  funds 279 

iremii  Courtt — 

!•  Commissioners  of,  fees 393 

iremii  Ccmrt  Commi88kmer — 

1.  Chief  supervisor  of  election,  a 443 

ircMlar — (See  Regulations,) 

1.  Concerning  shipment  of  freight 128 

2.  Of  auditor  of  railroad  accounts  regarding  Union  and  Pacific  Railways.  191 

3.  Of  regulations  by  Postmaster-General 26 

4.  Regulations  of  1879  of  Post-Office  Department,  No.  2043,  quoted 27 

5.  Of  1879,  repeal  as  to  subcontracts 26 

6.  Of  regulations  of  iddO  of  Post-Otiice  Department  No.  2043— quoted ....  27 

7.  Regarding  services  by  Pacific  Railway's,  copied 213 

8.  Revoking  regulations,  plague 439 

9.  To  prevent  contagious  diseases 438 

10.  Transportation  over  Pacific  Railroads 190 

11.  In  relation  to  Pacific  Railroads 240 

Ocular y  Internal  Revenue — 

1.  Regarding  examination  of  distilleries 60 

Jvrtular  Letter — 

1.  Of  Acting  Commissioner  of  Internal  Revenue  regarding  expenditures..  67 

1.  Correlative  rights 272 

2.  Right  of,  to  aHsert  claim  againnt  Government 272 

1.  Impairing  rights  of,  to  travel 272 

2.  Rights  of,  against  a  State 290 

3.  Rights  of,  against  the  United  States 290 

CUizenMeige — 

1.  In  regard  to 593 

OiHzenekip" 

1.  In  relation  to 271 

2.  Ubiquity  of 271 
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Pag©. 
Civil  Code9— 

1.  Of  the  States 463 

Civil  Duties— 

1.  In  regard  to 599 

Civil  Office-- 

1.  Army  officer  may  hold  a,  compatible 606 

2.  Resignation  of,  by  accepting  State  appointment 4^7 

3.  Retired  officer  receiving  salary  of  a 630 

Civil  Officer— 

1.  Employment  and  payment  of 83 

CtrtZ  Offices— 

1.  Resignations  from 599 

Civil  Procedure — 

1.  Codes  of 462 

Civil  Service — 

1.  Appointments  under ,. 399 

2.  Land,  railroad,  transportation 130 

3.  Regulating  and  improving  the ' 399 

Civil  Service  Act — 

1.  Date  of,  becoming  operative 399 

2.  Provisions  regarding  time  when  operative  quoted 399 

3.  Regarding  time  when  six  months  have  expired  after  passage  of 400 

Claim — (See  Interest.) 

1.  Action  by  equitable  assignee  of 463 

2.  Admissibility  of 169 

3.  Against  Government,  administering  on  a 317 

4.  Against  Government,  cessation  of 545 

5.  Against  party  in  District  of  Columbia 26S 

6.  Against  Spain,  assignment  of 30? 

7.  Against  the  United  States,  allowance  of 21 

8.  Against  the  United  States,  right  to  payment  of 290 

9.  Allowance  and  issue  of  draft :Q:J 

10.  Allowed  for  stamps  redeemed 434 

11.  Assigning  an  interest  in 457 

12.  Assignment  of 36,2C3 

13.  Assignment  of,  after  issue  of  draft 263, 3(«!? 

14.  As  to  allowance  of,  to  a  bankrupt  firm 23 

15.  As  to  compensation Ill 

16.  Contesting  amount  of 320 

17.  Demand  for  salary  is  a bOd 

18.  Effect  of  allowance  of,  by  Comptroller xxxii 

19.  Effect  of  long  delay  in  presenting 396 

20.  End  even  of  a 572 

21.  Equitable,  arising  in 4o9 

22.  Equitable,  asignee  of  a 4d9 

23.  For  compensation  anterior  to  an  election 51 

24.  For  compensation  by  person  not  an  officer *t> 

25.  For  compensation  for  copies  of  election  records 496 

26.  For  continuous  service  in  different  years o43 

27.  For  docket  fee • .W 

28.  For  drawback 4(^ 

29.  For  examining  fruit  distillery  papers '^ 

30.  For  internal-revenue  taxes,  compromising ^*'      5 

31.  For  mileage ....  •. 252,435,*^      ; 

32.  For  rebate' : ^ 


\ 

s. 
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Page. 
Haim — Continaed. 

33.  For  rebatA  of  taze8,  appropriation  for  payment  of 91 

34.  For  Vrvices  by  consular  agent 88 

35.  Government  does  not  pay  interest  on  a 575 

36.  Holding  in  tmst 457 

37.  Illegal  acquisition  of 428 

38.  Indorsement  of  draft  in  payment  of 454 

39.  In  favor  of  intestate 261 

40.  In  regard  to 515 

41.  In  regard  to  an  unanthorized  and  illegal 639 

42.  In  regard  to  services  of  deputy  marshals 473 

43.  Judgment  set-ofif  against 501 

44.  Nature  of  an  unaudited 36 

45.  Meaning  discussed 505 

46.  Of  a  decedent,  legal  title  to 303 

47.  Of  contractors  lor  full  pay 176 

46.  Of  district  attorney,  approval  of 644 

49.  Officers  interested  in ^ 604 

50.  Of  General  Meigs,  bearing  of  decisions  in  Brindle  case  on 634 

51.  Of  Mississippi  Central  Railroad  Company  for  carrying  mails 553 

52.  Of  person  who  examined  fruit  distilleries 65 

53.  Of  special  deputy  marshal 474 

54.  Of  State  direct  tax 368 

55.  Of  State  or  Territory,  direct  tax 367 

56.  Of  Navy  paymaster's  clerk 252 

57.  Of  Nebraska  for  five  per  centum 248 

56.  Of  United  States  against  Pacific  Railways 212 

59.  Of  Utah  and  Northern  Railway,  order  of  First  Comptroller  regarding. .  207 

60.  Payment  of  liquidated  and  determined 367 

61.  Payment  to  equitable  holder  of 465 

62.  Power  of  attorney  executed  after  allowance  of 36 

63.  Prosecuting  and  recovering 345 

64.  Reconsideration  of  rejected 355 

65.  Regarding  poet-office  collection  drafts 553 

66.  Rejecting  a : 544 

67.  Rejection  of,  by  Comptroller »xxxi 

68.  Release  of,  direct  tax 385 

69.  Report  to  Speaker 563 

70.  Right  of,  based  upon  appropriation 254 

71.  Rival  claimants  demanding  parent  of 263 

72.  Salary  considered  asa 506 

73.  Set-off  against  a 354 

74.  Statutory  liability  of  the  United  States 290 

75.  To  or  against  property,  enforcement  of 262 

76.  Warrant  for  payment  of 374 

CIttiMS  AMngnmeni  Caae 36 

CloiaM— (See  Unliquidated  Damages.) 

1.  Act  for  allowance  of  certain 336 

2.  Action  of  accounting  officers  reganling 8 

3.  Acynstment  of 341 

4.  Against  foreign  Governments 286 

5.  Against  private  debtors 273 

6.  Against  the  Government,  right  of  domicilary  legal  representatives 276 

7.  Against  the  United  States,  assignment  of 329 

8.  Against  the  United  States,  authority  over SKfe 


19.  Aathorlty  to  mak«  payment*  of 

30.  Barred  by  siE  yemf  limitotiou 

21.  Before  boardB  of  commisaioiierB 

22.  Correction  and  final  aettlement  of - 

33.  Draft  in  payment  of 

24.  Evidence  required  to  eatftbUsli 

25.  Exceptions  as  to  powers  of  attorney 

Sb.  For  additional  compensation 

27.  For  additional  deductions 

28.  For  adJustuiont  of  whicli  there  is  no  adequate  ptoviaic 

39.  For  commissary  supplies 

30.  For  expenses  incnired  by  State 

31.  For  extra  pay,  controverwee  regsiding 

3*2.  For  extra  services,  reopening 

33.  For  mail  transportation 

34.  For  public  land,  how  eetablished 

35.  For  qnartermasten'  stores 

36.  For  rebate  of  taxes 

37.  For  rebate,  payment  of .. 

3^.  For  redemption  of  stamps 

X>.  For  stationery  furnished , 

40.  In  favor  of  aliens. 

41.  lu  favor  of  States,  allowance  of .... 

42.  la  regard  to  allownuce  of 

4:1.  In  regard  to  rti  adjiidicata 

44.  lurt'lntlou  to  potvt^r  of  adjusting  officers' 

45,  In  relation  to  iwwers  of  couns 

4ti.  Jurisdiction  of  accounting  oStcera  ovjer 

4T.  Limitutiou  of 

4?.  Local  Jurisdiction  over 

4i).  Manner  of  obiaioiug  allowance  and  payment  of . 

W.  Manner  of  pnymi'm  of 

III.  Money  held  in  Tn-asury  for  payment  of 

.v.*.  Nfiioliable.  a.-<'i:;u.i1ili' ...... 
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63.  Paid  directly  to  the  benefioiariee 255 

64.  Paid  without  administration 255 

65.  Party  holding  legal  title  in 463 

66.  Payment  of,  by  disbnrBing  officers •• 485 

67.  Payment  of,  by  Treaaory  warrant 255 

68.  Payment  of,  snrplos  Axnd.... 4d5 

69.  Presented  after  lapse  of  two  years 566 

70.  Proof  of;  for  rebate 91 

71.  Proof  required  regarding xxxii 

72.  Reception  of,  payment  of 286 

73.  Re-examination  and  payment  of '373 

74.  Referred  to  Court  of  Claims 286 

75.  Reported  by  accounting  officers 266 

76.  Eeporting  to  Congress,  fiye  years' limit 486 

TT.  Beportingto  Speaker 241 

78.  Settlement  and  acUustment  of. 354,962 

79.  Ttansfers  and  assignments  of 41,107 

60.  Warrants  issued  for  Pacific  Railroad. 244 

1.  Account  of,  for  sale  of  site  for  public  building 155 

2.  As  consular  agent 88 

3.  Assignment  by 457 

4.  Assignment  of  right  of,  before  allowance 305 

5.  As  to  subcontracts •••• 35 

6.  Authorized  remedy  in  fayor  of 554 

7.  Bringing  suit  against  officer 573 

8w*  Contract,  compensation 535 

9.  Deductions  from  allowances  to 102 

10.  Draft  in  custody  of  attorney  of 261 

11.  EfiTect  of  death  of,  at  time  of  allowance  of  claim 305 

12.  In  regard  to  set-off 502 

13.  Jurisdiction  of  account  of,  after  death  of 333 

14.  Legal  rights  of 254 

15.  New  right  of  action  on •. 570 

le.  Oath,  salary 52 

17.  Payment  to  wrong 263 

18.  Power  of  attorney  by 515 

19.  Regarding  balances 104 

20.  Relief  to  rightful 263 

21.  Right  of,  under  contract 174 

28.  Rights  of 179 


1.  Against  United  States,  residence  of . ; 285 

2.  DomicUeof 336 

3.  Estopple  of,  stationery ^ 399 

4.  For  exx>enses  of  sickness  and  burial  of  pensioners ^..  186 

5.  Questions  arising  in  settlement  of  accounts  of 407 

6.  Rights  of  adverse,  settlement  of 306 

7.  Relief,  how  afforded  to xxxi 

8.  Relief  of,  by  Congress xxxu 

9.  Securing  payments  from  assets  to • 283 

10.  Table  of vu 

lmrkmnC9  due 484 

44D83 
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Page. 
Clarksont  Courtenaye  X, — 

1.  Party  in  Clarkson's  case 4^4 

Clarktiorif  Samuel  F, — 

1.  Party  in  Clarkson's  case 484 

Classes  of  Cases— 

1.  Decided  by  First  Comptroller xxvn 

Classes  of  Postmasters — 

1.  In  regard  to  the  salary  of  the  different 539 

Clear  Terms— 

1.  In  regard  to  extra  compensation €S1 

Clerk— {See  Agent;  Officer,) 

1.  Detail  of,  as  special  agent .•.•••••... 596 

2.  Employment  and  payment  of. 83 

Clerks — (Bee  Dishursing  Officers,) 

1.  Advances  to  disbarsing 125 

2.  Appointment  of ^ 

3.  Different  rates  of  pay  of ••••.... 81 

4.  Docket  fees  prescribed  for «.« 3M 

5.  Right  to  lixed  salaries '. itt 

6.  Transfer  of  duties  of 81 

Clerk-hire — 

1.  Of  clerk  of  Supreme  Court M 

Clerk  of  Court— 

1.  Accounts  of,  approved  by  judge •••• W 

2.  Authorized  expenses  of. 97 

3.  Bond  of Ml 

4.  Compensation  retained  by 97  ; 

5.  Emoluments  of 93,91,917  ' 

Clerks  of  Courts— 

1.  Approving  the  accounts  of 397 

2.  Compensation  of 407 

3.  Fees  of 395 

4.  Jurisdiction  over  money 319 

Clerk  of  Supreme  Court — 

1.  Emolument  returns  made  by 98 

2.  Fees  of 91 

3.  Payment  of  fees  to 91 

4.  Salary  of 91,97 

Clerk  of  Supreme  Court  of  District  of  Columbia — 

1.  Semi-annual  report  of 91 

Clerk  of  House — 

1.  Final  custodian  of  the  election  records 4SI 

2.  Certificate  of  salary  by ••• ^ 

Clothes— 

1.  Of  a  widow ...•••••• 951 

Clothing — 

1.  Contracts  for • •.••••••• ........     9fl 

2.  Of  the  family 951 

Co€ist  Surrey — 

1.  Allowances  for  subsistence 6S7 

2.  In  regard  to  incompatibility  in  offices  ■    w.....  ••••..  ..••..••• ^ 

Cochran^  S,  «f  Company — 

1.  Party  in  Schell's  case 574 

Cochran^  Thomas — 

1.  Party  in  Schell^s  case • 571 
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1.  Of  civil  procedure 46*2 

oUtetUm  Drafti — 

1.  Cancellation  of 572 

2.  In  regard  to 569 

3.  In  regard  to  pottt-offloe • 55S 

Tllection  Orden — 

1.  Cnatoms  of  paying  by,  abolished ZS 

9ileciiom9 — 

1.  Intemal-reyenue  money  received  aa  a  oompromiM 430 

liUetor — 

1.  Has  no  anthority  to  employ  an  auctioneer 546 

2.  In  regard  to  tax  salea  in  District  of  Colambia 552 

3.  Liability  of  Goyemment  for  acts  of 575 

4.  Of  cnstoms  as  to  duty  of,  district  attorney 643 

5.  Of  customs,  emoluments  of 6^ 

6.  Of  iutenial  revenue,  accounts  of xxiif 

7.  Of  internal  revenue,  creation  of  ofiBceof • 66 

8.  Of  internal  revenue,  imposing  liability.  •••• •••• 398 

9.  Of  internal  revenue,  stationery  for 396 

10.  Of  internal  revenue,  unreasonable  search ••• 73 

11.  Of  taxes,  authority  of,  in  district 547 

12.  Of  taxes,  discretion  of,  regarding  public  sales 547 

13.  Of  taxes,  employing  auctioneer 546 

14-   Of  taxes,  liability  of 553 

15.  Keceipted  accounts  of 39d 

16.  Sworn  statements  of  distiller  required  by 7^ 

1.  Appointment  of  internal  revenue 67 

2.  Of  customs,  judgments  against 573 

3.  Of  internal  revenue,  claims  presented  through xxxi 

4.  Of  internal  revenue,  compensation  of  district  attorneys 45 

5.  Of  internal  revenue,  powers  of 62 

6.  Of  internal  revenue,  salaries  and  expenses  of 65 

7.  Of  public  moneys 340 

1.  Contingent  expenses  of 547 


1.  Certi fled  balance  founded  on 172 

1.  Power  of  attorney 40 

fSM^ord,  Jamm 

1.  Party  in  Baring  Bros.  &  Company's  case 8 

)mM9  of  NaUofM-- 

1.  In  respect  to  personal  property 297 

\l  ImtUrwmmiU — 

1.  As  to 468 


1.  In  relation  to 282,324 

ureJoIPiyer— 

1.  In  relation  to  situs 350 


1.  Anihority  of  intemal-re venue  agent •••• 71 

2.  SiEsot  of  delivery 411 

3w  Evidence  of  appointment 413 
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4.  In  regard  to • G09 

5.  In  regard  to  extra  compensation 631 

6.  In  regard  to  Presidential  appointments • 609 

7.  Of  chief  supervisor 444 

d.  Of  General  Meigs,  public  buildings 566 

9.  On  moneys  received  at  land  offices .' ....•••• 3 

10.  Paid  by  homestead  applicant 3 

11.  Right  of  registers  and  receivers  to  receive  a I 

12.  Rights  of  consular  agent  under  a 8 

13.  Salaries,  appointment 411: 

14.  When  appointment  is  fully  consummated •...•••. 

CommtMtofM — 

1.  Expenses  of  deputy  marshals 

2.  For  adjustment  of  claims ..••.... 

3.  In  regard  to .•...••.••..... 

4.  In  regard  to  holding  two 

5.  Of  diplomatic  and  consular  officers •••..... 

6.  Paid  by  the  Government 

Commissioner  of  District  of  ColuniHa — (See  District  C<mu»is9ianer,) 
Commissioner — 

1.  Attendance  fee  of  deputy  marshal  before ••.•• 

2.  Certificate  for  extradition  of  a  criminal 

3.  Disposition  of  offender  by 

4.  Examination  of  witnesses  by 

5.  Of  circuit  court,  right  of,  to  certain  fee0 ••• 

6.  Of  District  of  Columbia,  detail  of  Army  officer  as 

7.  Of  Fish  and  Fisheries 

8.  Of  Indian  Affairs,  duty  of 

9.  Of  Internal  Revenue,  authority  of,  over  agents. 

10.  Of  Internal  Revenue,  claims  presented  within  two  years  to 

11.  Of  Internal  Revenue,  compensation  of  District  attorneys 

12.  Of  Internal  Revenue,  consideration  of  claims  by 

13.  Of  Internal  Revenue,  directing  supervison  of  stamp  paper 

14.  Of  Internal  Revenue,  duties  of,  how  directed 

15.  Of  Internal  Revenue,  fruit  distilleries -. 

16.  Of  Internal  Revenue,  letter  of,  as  to  drawbacks 

17.  Of  internal  revenue,  letter  of,  as  to  employment  of  agents ..••. 

Id.  Of  Internal  Revenue,  letter  of  district  attorney,  March  3,  1880  to 

19.  Of  Internal  Revenue,  letter  of,  regarding  direct  taxejB 

20.  Of  Internal  Revenue,  letter  of,  regarding  tobacco  tax 

21.  Of  Internal  Revenue,  letter  of,  regarding  visiting  distilleries 

22.  Of  Internal  Revenue,  letter  of,  requesting  reopening  of  claim 

23.  Of  Internal  Revenue,  stamps 

24.  Of  Internal  Revenue,  vouchers  for  stationery 

25.  Of  Pensions  cannot  administer  oaths 

26.  Of  Pensions,  conclusiveness  of  decision  of 

27.  Of  Pensions,  power  of,  to  audit  accounts 

^.  Of  Railroads,  records  in  Bureau  of i 

29.  Of  the  General  Land  Office  action  of,  in  regard  to  swamp  Umds 

30.  Of  the  General  Land  Office,  Alabama  accounts 

31.  Of  the  General  Laud  Office,  letter  of 

32.  Of  the  General  Land-Office,  letter  of,  to  J.  M.  Adams 

33.  Of  the  general  land  office  of  Texas,  injunction   against  land-grant 

raUroads 
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34.  Of  the  (General  Land  Office,  powen  and  datiea  of 248 

35.  Of  the  General  Land  Office,  pnblicland  acconnts 247 

36.  Regarding  pay  for  gnard 478 

wmtimHanen — (See  AgemU;  DUtrict  ChmmUHonn,) 

1.  Antliority  of,  to  appoint  special  depaty  marshal 473 

2.  Discretionary  authority  of 523 

3.  Bntiee  reqniredof 406 

4.  €H  Centennial  Exhibition 106 

5.  Of  direct  tax  for  Georgia 355 

6.  Of  the  circuit  courts,  fees 393 

7.  Per  diem  fee  of 470 


1.  Examination  and  settlement  of 471 

alssiMMT'f  jPsat— 

1.  In  relation  to •• 452 


1.  Wairantof,  in  regard  to 452 

1.  In  regard  to 512 


1.  Bailroadsas 204 

1-  Directtaxforthe.... 35G 

1.  Administration  under 273 

2.  As  to  payment  of  salary 106 

3.  As  to  salaries 102 

4.  Force  of 21 

5.  Influence  of,  in  constmctiou  of  statutes 95 

6.  In  regard  to  Departmental  regulations 516 

7.  In  regard  to  extra  pay 637 

8.  In  regard  to  repeal  of  repealing  acts 441 

9.  In  regard  to  set-off 503 

10.  In  relation  to  right  of  action  on  claims 280 

11.  Is  a  rule  of  property 261 

ISl  National,  Judicial,  or  executive 46:^ 

13.  Bnleo^  as  to  legal  situs  of  a  debt 280 

14.  Bole  of  national,  executive,  and  Judicial,  as  to  United  States  as  a 

debtor 286 

15.  State,  as  creditor  under 259 

16.  Writ  of  error  in 375 

8ckooU—{Qee  §ekooU.) 


1.  Patent  of  State  land 341 


1.  In  regard  to  traveling  expenses 527 

9em9aHon — (See  Cawunimions^  /Vet,  Pay,  Salary,  4^,) 

1.  Additional,  for  retired  Army  officer 588 

8.  Allowed  to  chief  supervisor 442 

3.  Amount  of,  which  Government  can  retain 234 

4.  Amount  to  be  withheld  limited 221> 

5.  As  to  filing  subcontracts 32 

6.  Claims  for  additional 172 

7.  Commissioner's  per  diem 472 
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8.  Conrt,  clerk's  mazimnm  personal 99 

9.  Demanding  duplication  of 628 

10.  Distinct  from  salary (>34 

11.  Due  mail  contractors 166 

12.  Fixed  by  law,  extra  pay  to  penion  drawing 631 

13.  For  a  specially-named  service 625 

14.  For  carrying  mails 190 

15.  For  carrying  mails,  right  of  GoYemment  tu  withhold 196 

16.  For  carrying  mails,  withholding 194 

17 .  For  extra  services  when  expressly  authorized  by  law 638 

18.  For  marshals • 4£ 

19.  For  public  services 533,534 

20.  For  services,  one-half  paid  by  United  States  to  Paoific  railways UM 

21.  For  services  rendered  in  a  foreign  country 89 

22.  For  unlawful  seizures 71 

23.  For  visiting  and  examining  firuit  distilleries. 6 

24.  Has  not  been  claimed — Meigs's  case 600 

25.  Index  to  Congressional  Record 99 

26.  In  regard  to 504 

27.  In  regard  to  auditing  accounts  by  Judges  of  courts 587 

28.  In  regard  to,  in  Converse  case :. 635 

29.  Objection  to  payment  of ^  ttW 

30.  Of  chief  supervisor,  in  regard  to , 40 

31.  Of  chief  supervisor  of  elections 442,491,4M 

32.  Of  clerk  of  court T* 

33.  01^  clerk  of  Supreme  Court ^ 98 

.34.  Of  Congressmen,  withholding IW 

35.  Of  consular  agent  for  taking  depositions ^ 

36.  Of  de/acto  officer €1 

37.  OfDclegate  to  Congress 47.S 

38.  Of  Delegates  in  Congress,  withholding 108 

39.  Of  deputy  marshal,  in  regard  to 639 

40.  Of  district  attorneys 45,511 

41.  Of  employ<^8 137 

42.  Of  envoy  extraordinary  and  minister  plenipotentiary 445 

43.  Official  or  clerical lU 

44.  Of  marshal  for  travel  in  Oregon  and  California 500 

45.  Of  Pacific  Railways,  decisions  by  Supreme  Court  regarding 20J 

46.  Of  persons  iu  public  service ^ 

47.  Of  postmasters,  gradation  of f»37 

48.  Of  special  agents 539 

49.  Of  special  <leputy  marshals - 443 

50.  Of  subcontractor  for  carrying  mails J4 

51.  Of  subsidized  railways 208 

.52.  Of  superintendent  of  erection  of  new  Pension  building,  silence  of  Con- 
gress regarding 585 

53.  Of  supervisor,  in  regard  to 443  '. 

54.  One-half  applied  to  payment  of  bonds 214 

.55.  Power  of  Congress  to  deny *^  \ 

5<>.  Prohibition  against  payment  of 106 

.57.  Regulating,  for  preparation  of  Congressional  index 533 

.58.  Retaining  one-half 2»»,540 

.59.  Right  1o. 234, 206. 5d4, 5a*.  619 

iM).  Right  lo  Tetaiu  oue-half  of iS 
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61.  Sinking  fund  of  one-half  of,  created 203 

G2.  Taxed  and  allowed  to  marshals 478 

63.  To  assistant  oonnselors 114 

64.  To  district  attorneys,  in  regard  to 644 

65.  To  Pacific  Railways,  Secretary  of  the  Treasury  retaining  all 200 

66.  To  Superintendent  Meigs,  no  provisions  for 595 

67.  When  authorized 619 

68.  When  not  fixed  hy  law 688 

69.  Withholding 137 

70.  Withholding,  as  set-off 501 

71.  Withholding  one-half,  from  the  bond-subsidized  companies 196 

TSl  Withholding  payment  of 188 

pensaiiom  far  liwttparUUUm — 

1.  Charter  contract  relating  to 200 

5.  For  services  rendered  by  controlled  or  leased  railways 202 

3.  In  regard  to 214 

4.  Overland-grant  railroads 130 

6.  Retention  of  one-half  of t32,245 

6.  Retention  of  whole  amount  of..% 245 

7.  Right  of  Government  to  retain 199 

8L  Supreme  Court  afiBrms  right  to  retain  all 206 

9.  Supreme  Court  decision  regarding  contract  as  to 206 

tpemwaiion  of  General  Meige — 

1.  No  legal  ground  to  sanction 600 

2.  Under  appointment  of  the  Acting  Secretary  of  the  Interior 600 


1.  District  attorney  receiving  money  by  way  of 428 

2.  District  attorney  retaining  consideration  for 422 

3.  Final  disposition  of  money  received  by  district  attorney  asa 430 

4.  Revocation  of  acceptance  of 424 

w^promiMe  of  Suit — 

1.   Authority  for 426 

mptroner— 

1.  Action  of,  cannot  be  reversed  for  error  of  law  or  fact 375 

2.  Action  of,  not  subject  to  judicial  review xxviii 

3.  Authority  of,  as  to  evidence 363 

3.   Authority  of  existing,  over  action  of  a  former 361 

5u   Balances  certified  by 255 

6.  Charging  State  with  liability 364 

7.  Conclusiveness  of  action  of 361 

8.  Conclusivenefls  of  balance  against  Georgia,  certified  by 372 

9.  Decision  of,  final  and  conclusive 374,546 

10.  Determines  amount  of  warrant 215 

11.  Disregarding  certificate  of 359 

12.  Duty  and  authority  of 354,358 

13-   Effect  of  decision  of 168 

14.  EffiBct  of  decision  of  a  former 364 

15.  Evidence  sufficient  for  action  of 363 

16.  Finality  of  adjustment  by 170 

17.  Independence  of,  as  to  jurisdiction  of  courts xxx 

18.  In  relation  to  accounts 306 

19.  In  relation  to  r§$  adjudicata 362 

20.  Jnruidiction  exercised  by xxiv 

21*  Jorisdictionof,  over  judgments  of  his  predecessor 355 
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22.  May  exercise  jurisdiction  over  his  own  judgments 355 

23.  Opinion  ofy  subject  to  judicial  consideration xxx 

24.  Question  of  la w^H^uestion  of  fact •.•••  354 

25.  Reasons  for  rejecting  claims « xxxu 

26.  Recalling  and  revising  settlement 156 

27.  Reconsideration  of  action  of. 373 

28.  Rejection  of  aclaim  by xxxi 

29.  Reopening  certificate  of 375 

30.  Reversal  of  action  of 375 

31.  Revision  of  accounts  by XX 

32.  Value  of  printed  decisions  of xxiv 

33.  What  constitutes  a  good • •• xix 

CamptroUen — 

1.  Construction  by,  of  acts  of  Congress •..  xxvi 

2.  Duties  and  jurisdiction  of 254 

3.  Questions  of  law  considered  by xxvi 

ComptroUeT'i^eneral — 

1.  In  regard  to  creation  of  a xxir 

Comptroller*§  Judgment — 

1.  Conclusiveness  of. •••• •••••..      16B 

ConcluHve  Effect — 

1.  Of  judicial  judgments  and  decrees ••• 168 

Conditions — 

1.  Under  which  a  national  and  St<ate  office  may  be  held..  •••• 46S 

Conditions  of  Contract — 

1.  In  regard  to 519 

Conditions  Precedent — 

1.  As  to  payment  of  salaries 450 

Confederate  Constitution — 

1.  Ratification  of,  by  Georgia 3® 

Confederate  States — 

1.  Validity  of  some  acts  of ;C1 

Confirmation — 

1.  By  the  Senate,  in  regard  to  appointments 411,^ 

Confiscation — 

1.  In  relation  to 276 

Conflicting  Acts — 

1.  Repeal  of !3 

Conflicting  Claims — 

1.  For  administration  in 283 

Conflicting  Jurisdictions — 

1.  In  relation  to 345 

Conflicting  Provisions — 

1.  Repeal  of 80,  S4 

Conger's  Appeal 536 

CongcTy  Frank  B, — 

1.  Party  in  Conger's  appeal  case 5.%> 

Congress— {^ee  Constitutional  Law,) 

1.  Act  of,  as  to  salaries 102 

2.  Acts  of,  relating  to  bond-subsidized  roads 'J14 

3.  Annual  report  of  Secretary  of  the  Treasury  to 253 

4.  As  to  salary  of  public  ministers 445 

5.  Authority  given  to  officers  of  Grovemment  by .^> 

6.  Authority  of ,  as  to  retired  Army  officers ;V?? 
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7.  Authority  of,  regarding  District  contracts 517 

8.  Aathority  of,  regarding  State  governments 371 

9.  Authority  of,  to  impose  a  daty  upon  a  private  citizen 594 

10.  Authority  of,  under  the  Constitution,  over  contracts 201 

11.  Changeof  charter  contract  by 200 

IS.  Control  of,  over  District  Commissioners 390 

13.  Control  of,  over  executive  officers 236 

14.  Control  of  public  money  by 91 

15.  Control  over  claims 563 

16.  Coneoting  mistakes  of  aooounting  officers 606 

17.  Decisions  of  accounting  officers  before 253 

18L  Foot-note  as  to  independence  of *. 112 

19.  Guaranteeing  republican  form  of  Government 370 

90.  Imposing  additional  duties  on  heads  of  Departments 620 

91.  Independence  of  members  of 109 

In  regard  to  election  of  members  of 584 

In  regard  to  establishment  of  office 607 

5M.  In  regard  to  extra  compensation 631 

96.  In  regard  to  investigation  of  claims  by  committee  of xxxiv 

96.  In  relation  to  set-off 360 

97.  Intention  of,  as  to  title  to  real  estate 154 

9B«  Intention  of,  by  use  of  *' as  in  case  of  other  sales  " 251 

99.  Intention  of— consuls 416 

30.  Intention  of,  in  act  of  March  3, 1873 214 

31.  Intention  of,  in  appropriation  acts 91 

39.  Intention  of,  in  enabling  set 250 

33.  Intention  of,  in  pension  laws 185 

34.  Intention  of— limitation  of  pay  and  allowances  of  retired  Army  officer.  611 

35.  Intention  of,  regarding  supervision  of  erection  of  new  Pension  build- 
ing   617 

Intention  of,  regarding  non-payment  of  superintendent  of  the  erection 

of  the  new  Pension  building r>95 

^  Intention  of,  regarding  postmasters' salaries 539 

3d.  Mode  of  presenting  deficiency  estimates  to 252 

39.  Oath— compensation 413  . 

40.  Petition  of  claimants '2m 

41.  Power  and  duty  of,  in  relation  to  sinking-fund  act 245 

49.  Power  of— war 365,366,532 

43.  Provision  by,  for  public  printing 97 

44.  Provision  for,  checking  against  public  funds 393 

46.  Reconstructed  State — ^representation  in •* 370 

46.  Reconstruction  acts  of 369 

47.  Reference  of  claims  to  Court  of  Claims 2H0 

48.  Relief  furnished  by :^ 354 

49.  Resolution  of,  quoted,  direct  tax 367 

60.  Right  of,  to  alter,  amend,  or  repeal 232 

61.  Rightto  fees  determined  by ^ 408 

52.  Sense  of,  regarding  extortion '. 427 

63.  Situsoi;  assets ''iTS 

64.  Test  of  intention  of 203 

65.  Time  of  taking  effect  ofactof ^^ 

56.  Time  when  acts  of  take  effect 136 

57.  Withholding  compensation  of,  delegates  to • 102 


•Congressman — 

1.  Freedom  from  arrest t- 

2.  Payment  of  salary  of 

3.  Salary  of,  withheld 

Congress  of  Vienna^ 

1.  Regarding  rank  of  public  ministers ^ 

Connolly's  Case • — 

Connolly's  Ca^se,  addition  to ^ 

Connolly,  James  A, — 

1.  Party  in  Connolly's  case -^ 

Conquered  Country — 

1.  Force  of  laws  of  a .— 

Consent — 

1.  As  to  execution  of  statute a« .— 

2.  In  regard  to — 

3.  In  regard  to  jurisdiction — 

/Consent  of  Legislature  of  State — 

1.  As  to  purchase  of  site  for  public  building  by  QoYemment «- 

2.  Site  for  public  building .— 

Consent  of  Parties — 

1.  In  regard  to .— 

Consideration — 

1.  As  to .— 

2.  For  compromise,  district  attorney  retaining «- 

3.  For  retired  officer's  time,  compensation  is  a  full -— 

4.  In  regard  to .— 

r>.  In  regard  to  revoking  a  power  of  attorney «- 

6.  Paid  to  district  attorney  for  surrendering  right  of  litigation .^ 

Consolidation — 

1.  Among  Pacific  railways,  articles  of — 

Conspiracy — 

1.  To  defeat  elections .• .....— 

Conntahle — 
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gr  money  firom  the  TreaBury 486 

(hmeDt  of  office  by 607 

on  of  the  powers  confided  by 334 

rd  to  additional  dnties  of  a  retired  Army  officer 596 

.*d  to  appropriations 486 

:d  to  election  of  Congressmen 586 

id  to  elections 564 

"d  to  establishment  of  an  office 568 

*d  to  extra  compensation. 598 

xl  to  incompatible  offices 467 

•d  to  property 694 

tl  to  public  moneys 634 

*d  to  the  franchise 483 

*d  to  vacancies  in  Congress 565 

ion  to  action  of  accounting  officers 317 

itation  by  Executive  Departments 236 

[power;  citizens 271 

tion  conferred  on  Supreme  Court  by  the 313 

ion  by,  of  power  of  Congress  over  contracts 201 

ion  by,  of  power  of  States  over  contracts 201 

of  Congress  holding  State  office 468 

appointing  executive  and  Judicial  officers 609 

Irawu  from  the  Treasury 142 

Irawn  ouly  when  appropriated 561 

how  drawn  from  Treasury 568 

tions  by  President 607 

f  Congress  in  time  of  war,  under  the 366 

f  Congress  under 529 

f  Congress  uuder,  regarding  taxes 358 

»ing  mode  of  appointment  of  officers 609 

(  Representatives'  salaries 102 

>n  of,  as  to  oath  of  office 52 

•us  of,  regarding  Senators  and  Representatives 10l> 

tion  by,  of  tax  against  a  State 358 

ng  the  Vice-President  of  the  United  States 418 

quote<l 108 

assets 273 

loted,  regarding  compeDsation 109 

»cy  of  the  national 291 

leu  statutes  take  eftcct 539 

,atntes  take  effect 538 

iir — (See  Congre9s;  ConstitutioH.) 

at  before  the  Judiciary  Committee  ;  subsidy  bonds 211 

lyments  of  money 91 

iahi ! 285 

of  Congress  over  contracts 201 

ve  officers  obliged  to  regard 214 

xl  to  appointments 412 

ion  to  District  of  Columbia 275 

1  interference 320 

ion  inherent  in  legislative  power 201 

ion  of  States  over  contracts 201 

1  and  State  offices 486 

ting  execution  of 327 


1.  Of  CougMM  Mguding  piiTate  citizena 

OmttUutiinMl  ProMbiHtm— 

1.  In  ralatiou  to  Stkt«  M>Tereigiit7 

Comlmctim — 

I.  Ab  to  intontfoD-. 

%  Aathorities M to 

3.  DebBtM  in  Congress,  aids  to 

4.  EnUrgbmeut  of  powerab; 

5.  Oenoml  mle  of 

6.  OiTsn  to  Kt  of  HmcIi  3, 1857 

7.  Given  to  lawBb;ezecntiveotBeen 

6.  Golden  rale  of 

9.  In  regard  to 

10.  Intent,  Tspaals 

II.  Of  act  Aagnst  7,  1B83,  in  regard  to  extra  oompeniatlg 

12.  Of  act,  hiitor;  and  progress  throngli  CongtMS  nu^  »i 

13.  Of  act  in  regard  to  salarieaof  poatmaaters 

U.  Of  act  of  March  3,  1873 

15.  Of  appropriation  acts ............ ..... 

16.  Of  appropriation  acta,  tuage  regarding 

17.  Of  apablio  work 

19.  Of  Brindle  case 

19.  Of  doubtful  language  in  original  statntea 

20.  Of  expreeaion  of  an;  kind 

21.  Of  general  words 

22.  Of  joint  reaolntions  of  the  Senate 

23.  Of  Judgment  and  draft 

24.  Of  law  regarding  roluntar]'  payments 

25.  Of  laws  by  Treaaur;  Department . . ...... 

26.  OfprovisosinactofMarch  :),  1883 

27.  Ofaectiona,  actofMay7, 1878 

28.  Of  sections  828  and  847,  Revised  Statutes 

29.  Of  section  1761,  Revised  Statutes 

30.  Of  statute 
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42.  OfsUtnteeinregardto .* 534 

43.  Of  statntes  in  regard  to  payment  of  aaaUtant  district  attorney 542 

44.  Of  statntes  in  relation  to 360 

45.  Of  statntes  in  relation  to  public  lands 1 

46.  Regarding  modes  of  repeal a. 85 

47.  Of  statntes  regarding  printing  of  Supreme  Court  reports 96 

48.  Of  statutes  regarding  priyileges  of  retired  Army  officers 611 

49.  Rule  of,  marshals'  fees L 499 

50.  Rules  of,  as  to  repeal 80 

mitruoHve  Service — 

1.  In  relation  to.... 362 

2.  Statutory  provisions  for 320 

meul — 

1.  Right  of,  to  salary 410 

2.  Salary— bond 413 

mtular  Agent— {See  Minieter.) 

1.  Feesof..... 89 

2.  Not  an  officer : 88 

3.  Rights  of  British  snbject  who  is  a 88 

4.  Alien  appointed  as 88 

^Meular  Qfioer-^ 

1.  Legal  requirements  of 413 

mtular  OjjUier$ — 

1.  Qpnsnlar  agents  deemed 88 

2.  Salariesof 410 

3.  Special  provisions  for  salary  of 414 

fmular  Beffulatione — 

1.  Salary,  time,  transit 415 

imiagiout  amd  InfecHoue  Dieeatee — 

1.  Prevention  of 436 

>mtente— 

1.  Table  of ui 

>mie8t—' 

1.  Of  delegates  for  Congress 48 

^mtertante — 

1.  Rights  of  Delegates  to  Congress 51 

*miiMgemt  Es^^emeei — 

1.  Meaning  of 141 

2.  Of  the  Senate,  auditing  and  controlling 417 

^mtrngent  Fund— 

1.  Compensation  of  Senate  officials 417 

>^iugeni  Fundi — 

1.  In  regard  to  payment  of  auctioneers 552 

^^Hnuanee — 

1.  In  regard  to  marshals' fees 451 

*nHnu4tnee  of  Ejcaminatian — 

1.  Before  United  States  commissioner 471 

^^mIii^  Autkaritjf — 

1.  In  regard  tr  substitution 454 

*^timuau9  AppropriatUm — 

1.  In  regard  to 484 

^**tiaiioiM  eerviee— 

t.  In  parts  of  two  fiscal  years,  as  to 541 
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Contract — (See  Charter  Contract) 

1.  Appointment  to  office  does  not  constitute  a ^-^^^ 

2.  Army  transportation  anthorized  by  law 

:J.  Authority  given  to  officer  to  make 5s^-*i. 

4.  Authorized  by  statute  creates  a  liability  without  reference  to  an  appro- 

priation      i^ff  ^ 

5.  Availability  of  appropriations  for 1 -^ 

6.  Between  United  States  and  Pacilic  railway  companies ] 'I- 

7.  Canceling  a L       ^ 

8.  Compensation  for  services  rendered  by 

9.  Construction  and  effect  of 

10.  Effect  of  statute  upon 

11.  Extra  services  for  allowances  under 

12.  For  carrying  mails,  failure  of 1_     ^=^ 

13.  For  internal  revenue  stamp  paper ar: 

14.  For  mail  service  made  by  Utah  and  Northern  Railway 

15.  For  partial  service 

IG.  For  transportation  of  the  mail  in  the  star-ronte  service,  article  of 

17.  Fruits  of  illegal 

18.  Fulfillment  of,  during  the  fiscal  year 

19.  Government  agrees  to  pay,  for  use  of 

20.  In  regard  to  appointment  to  office 

21.  In  regard  to  claims,  set  off 

22.  In  regard  to  conditions  of 

23.  In  regard  to  employment  of  Qeneral  Meigs %"• 

24.  In  regard  to  retired  Army  officers  performing  civil  duties 

25.  In  relation  to  Pacific  railroads 

20.  Judgment  is  the  highest  forpi  of ^ J^'S"'^ 

27.  Law  of  place  governing '3,^ 

28.  Legal  interest  in 

29.  Loaning  money 

30.  Local  laws  regarding 

31 .  Made  without  authority  of  law,  in  regard  to Gi^  \ 

;«.  Money  due  upon 

33.  Not  changed  by  act  of  March  3, 1873 

34.  Of  employment  of  assistant  attorney 5^1 

35.  Of  J.  E.  Reesidefor  carrying  mails IT*^ 

36.  Payment  for  service  under X^^ 

37.  Payments — fiscal  years £>4i^ 

38.  Power  of  enforcing I7t» 

39.  Regarding  lowest  responsible  proposal ^1 ' 

40.  Relating  to  subsidy  bonds 3^"* 

41.  Remedy — obligation.  52^ 

42.  Requiring  future  payment 1^* 

43.  Rights  existing  under  a 3^^^ 

44.  To  prepare  index  to  Congressional.  Record tyM^ 

45.  Under  common  law 3^^ 

4t).  With  B.  J.  Coyle  to  construct  a  sewer 5* ' 

47.  With  the  Government ^^'"^^ 

Contracts— 

1.  Appropriations  for ^^ 

2.  Anthorized  by  law ^^^ 

3.  Availability  of  appropriations  for '' 

4.  Constitutional  authority  of  Congress  over '^^ 

5.  Constitutional  limitation  of  power  of  States  over ^ 
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6.  £xpre88ed  or  implied '240 

7.  i^iledwith  First  Comptroller 530 

8.  f^or  carrying  mails 243 

9.  f*or  clothing 214 

10.  For  District  public  works 517 

11.  XTor  forage 214 

12.  i^'orfnel 214 

13.  F*or  Indian  service 241 

14.  -for  qnarters 214 

15.  X^or  services  or  supplies 134 

16.  X^orsobsistenr« 214 

17.  f*or  supplies  and  services 135 

18.  ^M**<iT  transportation  services 214,245 

19.  ¥*or  transportation,  validity  of 241 

20.  Xxi  excess  of  appropriations  void 214 

21.  Xsi  regard  to 521 

22.  X XI  regard  to  fractions  of  a  day 639 

23.  Xxi  relation  to  local  law 290 

24.  ^f  ade  by  Government^  laws  affecting 291 

25.  Sifade  within  fiscal  year,  fulfillment  of 134 

%•  ^^egotiable  and  other 324 

^»  X^ayment  from  appropriation 522 

^-  X*€rformauce  of 299 

^*  I^nblic  newspaper  notice  regarding 517 

^*  Supreme  Court,  in  regard  to  right  of  action  upon 290 

^*  Time  ofmaking I'M 

®*  XJoanthorized,  prohibited i:}:") 

^  XTncertainty  regarding 172 

^*  U'aed  as  meaning  liabilities 135 

35-  ^^ith  Pacific  Railroads— changing 234 

^  ^^ritten  and  oral 571 

1-  X«i  regard  to 345,571 

2-  Trial  by  jury 331 

^*  Payment  of 152 

^  X>oesactof  1873  repeal 226 

^  X>oe8  act  March  3,  1879,  change 220 

*•***•  4tnd  DUbmraemenU— 

^*  ^^ J  enatom-house  officer,  compensation  for 615 


*  ^^^rtificates  declaring  sum  due  to 173 

^  ^^.xedits  in  favor  of,  disallowed  by  Postmaster-Qeneral 372 

^  ^disposition  of  an  account  with 179 

^  ^^cr  carrying  mail,  deductions  frx>m  compensation  of 156 

^  ^^er  carrying  mails,  failure  to  perform  trips  by 156 

^  ^^regaid  toa 588 

^*  X^  regard  to  fulfillment  of  contracts  by 525 

^  Suspensions  fh>m  payments  of  mail 179 


^«  ^ningmail ITS 

^  Xu  regard  to  offieial  standing  of ••• 530 

^  Notified  of  fidlnres  in  carrying  mails 164 
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4.  Payment  for  delinquency 3S 

5.  Payment  of,  for  trips  performed 176 

6.  Right  of,  to  disallowances 176 

7.  Services  of,  are  continuous 177 

8.  Term  employ^  does  not  include 536 

Controversiea — (See  QueBtiont  of  Law.) 

'   1.  Begarding  claims  for  extra  pay 627 

Convenience— 

1.  Buleof,  as  to  balances 173 

Converse,  Mr. — 

1.  In  regard  to  extra  compensation 631 

Converse  vs.  United  States — 

1.  Misapplication  of,  in  Meigs's  case 631 

Conveyances — 

1.  In  regard  to 464 

Conveying  Land — 

1.  Cost  of 59 

Cooley — 

1.  Quoted  regarding  opinions  of  ExecutiYe  Departments ^^^ 

Copartnership  Property — 

1.  Disposition  of ^ 

Copy  Case ^ 

Copy— 

1.  Of  bond  of  clerk  of  court ' 

2.  Of  certificate  of  stock • 

3.  Of  powers  of  attorney  to  make  transfer  of  certifioates  of  stock ' 

4.  Of  subcontract  to  be  filed ^ 

Copies — 

1.  lu  regard  to  fees  for  making *" 

2.  Of  election  records,  pay  for  making ** 

Copyist — 

1.  Employment  and  payment  of ^ 

CopyHght— 

1.  Reached  by  creditor's  bill ** 

2.  Decisions  in  relation  to *" 

Corporate  Property— 

1.  Cannot  be  divested *^ 

Corporate  Bights — 

1.  Cannot  be  divested *^ 

Corporation — 

1.  Notice  of  seizure ^ 

2.  Power  of  attorney,  for  a 

3.  Relief  of  a,  against  the  United  States •* 

4.  Rights  of ** 

Corporations — 

1.  Contracts  with  Pacific  railroads *L 

299 

2.  Executive  practice  as  to ^ 

3.  Limitations  on  rights  of |* 

4.  Maintenance  of  suits  by 

Corre<:tion8 —  _^ 

1.  In  final  settlement 

Correapo  nden  ce — 

1.  Regarding  consideration  for  compromise 


Index  to  Decisions.  705 

Page, 

oting  Supreme  Court  reports 96 

ardto 463 

nent  ftud  taxation  of 424 
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for 344 
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ding  assignments 48 

dmal-revenne  stamp  paper ^ 80 

ire  of  Warrant — 

243 

&rd  to 469 

jutof 292 

^ent  of  powers  of 97 

ances  to  district  attorneys 429 

independ^t  department  of  the  Government 97 

rity  of,  for  printing  its  opinions 97 

tdecroe  transfers  of  claims 305 

>1  of y  over  taxation  of  costs 98 

3  of,  operative  after  payment  of  draft 263 

f  clerk  of 101 

of  Judgment  of 573 

iotionof 353 

iction  of,  after  final  judgment 578 

lity,  appointment  of  trustee  by 86 

men  t]and  taxation  of  costs 424 

rity  and  Jurisdiction  of 606 

rity  of,  after  payments  made 303 

rity  of,  to  transfer  title 326 

>t  direct  executive  officers 334 

I  of  opinions  of  circuit  and  district 100 

ne  of,  as  to  presumption  of  payment 15 

iement  of  departmental  practice  by 292 

ard^  dual  salaries 629 

itionto  set  off 360 

erence  of,  in  Treasury  accounts 306 

iction  exercised  by 172,262,268 

iction  of,  over  executive  officers 276 

aling  their  own  decisions xxx 

•of, by  injunction 326 

lary  of  mlings  of,  in  relation  to  Pacific  Railways 245 

83 
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7.  Decinon  of,  regardlog  compenution  of  mibaidlsed  i»i 

8.  Decision  of,  P&cific  railrosda ..... 

y.  Difference  of  opinion  between  Comptroller  uid 

10.  Force  of  opinion  of 

11.  In  regATd  t«  extra  compenaBtiou 

12.  In  regard  tojndgment  by 

13.  In  regard  to  refund  of  taxes 

14.  Id  regard  to  rejected  claims 

1&.  In  regard  to  rendering  aerrioe  in  exceas  of  »pprc^»ri«t 

16.  In  regard  t«r««  adjHtUiMta 

IT.  In  regard  to  reversiDg  decision*... . .... 

Id.  In  regard  to  nalariea .. 

15.  In  regard  to  setting  aside  Jndgment 

20.  In  relation  to  the  Secretary  of  tbe  Treaanry......... 

21.  Judgment  of,  aa  a  contract 

22.  Jadgment,  set-off 

23.  Jnrisdiction  of 

24.  I^etter  of  Solicitor  of  the  Treamry  regarding  anita  in 

K.  Opinion  of 

26.  Opinion  of,  as  to  set-off 

S7.  Opinion  of,  in  regard  to  payment  of  0«neral  Haiga... 
2e.  Opinion  of,  not  oonclnsive  on  First  ComptroUer...... 

S9.  Opinion  of,  quoted  from,  regarding  Intent  and  aoope 

and  1765,  Bevised  Statutea 

30.  Opinion  of,  regarding  extra  salariea...... ...... ...... 

31.  Opinions  of,  bearing  on  claim  of  General  Heigt 

32.  Practice  of,  as  to  execntora  and  administrator* 

33.  Precedence  given  to  salts  of  Paoiflo  railwaya  in 

34.  Proceedings  in,  regarding  claim  of  Montgomery  C  Hi 

35.  Pnblic  printing  for ., 

36.  Quoted,  regarding  oompeoaation  of  auperriaiH'  of  an 

bnildtng 

37.  Quoted,  regarding  extra  duty  and  pay 

38.  Quoted  regarding  force  of  existing  law 
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Pacific  railway  companies  in 188 

'  suite  in '. xxv 

^ral  railroad  companies  referred  to  by  the • 205 

f  the •. 295 

]g  claims 8 

tionof 171,312 

I  Jurisdiction  of 467 

esnmption  of  payment 16 

[onto 331 

on  to  Jurisdiction  of 315 

>ught  in 315 

d  JuriBtUeiUm— 

•d  to 363 

kept  in : 394 

■dto 363 

States— 

eyery  person 289 

r  creditor  to  sue  in 290 

■dto 570 

•dto ; 559 

ition — 

f  June  20, 1874.. 253 

517 

1  Coyle's  case 517 

)fore  first  session  of  a  Congress 52 

tie  to  office 413 

tmatic  officers 447 

ion 47,48 

semed  stamps,  mode  of  giving 430 

tin  treasurer's  accounts 266 

irtnerships 21 

Allowed  in  favor  of  deceased 262 

t,  before  payment  of  claim 262 

»llow  situs  of 275 

rd  to  set-off 503 

Lflolyent,  rights  of 288 

^inst 354 

t  by  check  to  actual 393 

of  GoTemment  as 258 

ig  settlement  in  favor  of 168 

^  to  make  set-off 105 

aims 468 

lary  of  officer 102 


•4.  iu  equiiy 

3.  In  relation  to < 

4.  Ill  relation  to  draft 

5.  Settlement,  Jnrisdiction 

Crwir  /nrfiant— 

1.  Tr*nt,v\rith 

1.  Am-«rt  of  peraonit  charge<l  with.. 

CriMiaal  Ca*r»— 

1.  Fees  in 

'i.  Pnvnient  of  docket  t^sio 

CrtMiiKil  Charge — 

1.  Priaouer  before  United  Btatea  CommiuioDer  on  & 

■J.  Prosecatioii  of  a.... 

CriMinal  Chargrt — 

1.  Kre  fur  hearing,  deciding . . 

'i.  Of  ttro  or  mote  peraont,  bearing  and  deciding  in  one  d 
CVJMJiMil  Proff*»— 

1.  ApiMiiDtiDg  iiereoDS  toaerre 

1.  Son- interference  with ..... .. . 

CMking.  Valib— 

1.  Anomej-Ueueral,  dnlnctions  from  mall  cootraoton*  pi 

•J.  Altomey-Qeaenil,  diullowaiicea 

:t.  AlIorneT-'General,  iqjunction  and  aaudanms 

4.  Attomej--General,  opinion  by, as  toappTopriatiout.... 

r>.  Attomev-Crenenil,  opinion  iij,  aa  toooutraeta 

r<.  Altorrii'T -General,  (quoted  regarding  Btatiia  of  Sixth  A 

7,  Att<>rue,v-Geui?ral,  salaries,  appointment 

Cmtl^iian— 

1.  For  public  record* 

'i.  Of  the  n.-e«rd»  of  election 

rMtorfidiit — 

1.  Of  poblic  nloney^  JuUesof 

l"i.»l.«i*— 
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D  ^"^ 

at7jf  £gieiMM— 

1.  Meaning  of  expression 528 

2.  Of  timber  agent 528 

1.  Appropriation,  direct  taxes 382 

2.  Direct  taxes  of 380 

Dawopet— (See  UnliquidaM  Damages,) 

1.  For  excessive  fees  exacted 574 

2.  Judgment  in 73 

Ikitiidget  Waller  D,— 

1.  Attorney  in  Coyle'soase 519 

l>af%  Service— 

1.  In  regard  to  per  diem  allowance  of  deputy  marshals 640 

Dfjftoii,  A.  O.— 

1.  Fourth  Auditor,  letters  to,  regarding  deductions  from  mail  contractor's 

pay 181 

1.  In  tobacco,  claims  of,  for  rebate 90 


1.  In  Congress,  as  to  construction 536 


1.  Assignment  of  an  unaudited 36 

2.  Due  by  specialty,  unclaimed 14 

3.  Due  from  the  United  States,  in  regard  to 346 

4.  Due  to  the  United  States,  evidences  of 273 

5.  Inrelationto 259 

6.  Is  asseta  where  debtor  lives 352 

7.  Liability  and  obligation  to  pay 294 

8.  Localizing  a 350 

9.  Payment  of,  to  another  administrator 346 

10.  Satisfaction  of 262 

11.  Securing  and  not  collecting  a 225 

12.  Voluntary  payment  of 345 


1.  Are  not  property 323 

2.  As  assets 345 

3.  Due  from  Qovemment,  locality  of 269,338 

4.  Follow  situs  of  creditor 275 

5.  Payment  of,  by  drafts 877 

6.  Questions  relating  to  payment  of 294 

7.  Rule  of  law  applying  to 268 

kbi  of  the  United  Stales— 

1.  Situs  of 347 

khter — 

1.  As  to  Jurisdiction  over ^ 276 

2.  Government  as  a 271 

3.  Habitotof 346 

4.  In  regard  to 462 

5.  In  regaid  to  set-off 503 

6.  Legal  discharge  of 262 

7.  Recovering  from,  in  District  of  Columbia 268 

8.  Rightof,  to  Jury  trial 331 

9.  Subject  to  local  law  and  local  policy..'. 271 


1.  AdmiaistmtioD  of  effects  of 

9.  DomioIIiarf  legal  representatiTe  of 

3.  Draft  to  order  of,  Toid ........ 

4.  TreBiurer  oannot  pay  draft  Id  name  of 

DeoedenI — 

1.  Debts  dne  a  uon-ieeideut 

5.  Ponusof  affldkTit  of  widow  of 

3,  In  relation  to ...... 

4.  Id  relation  to  repieseutative  of . 

Dieedtntt — 

L.  AdniinistratoTS  on  estates  of  fbreign 

2.  Antliorit.v  to  repTe«eat  estates  of 

3.  BaJaDCe  dne  to eatat«BOf ........... 

4.  Disposition  of  small  claims  dne  to  estates  of . . 

R.  Pajment  of  claims  of 

ti.  B«alty  aud  peiHonal  chattels  of 

7.  8ettleDieDt  of  estatM  of.... 

Decided  Caiet — 

1.  In  regard  to  reoitening  claims 


1.  By  Coart  of  Claims  in  Heigs's  case  unsupported  ... 

2.  By  Court  of  Claims  i^arding  Central  Bnneh  Ui 

3.  By  Conrtof  Cl^msMKarding  oompensatiOQ  of  BUbi 

4.  By  Court  of  Claims,  legording  Paclflc  Railroada... 

5.  By  Fiist  Comptroller,  appeals  from 

6.  By  First  Comptrollet  in  Allen's  Aoooimt  oaae 

7.  By  First  Comptroller  in  Andrews's  Appeal  case- ... 

fl.  By  First  Comptroller  in  Braioe's  ease .,.., 

9.  By  First  Comptroller  in  Chief  Snpernsor'e  Compel 

10.  By  First  Comptroller  in  Clarkson's  ease  ...... ..... 

11.  By  First  Comptroller  iu  Conger's  Appeal  ease...., 

12.  By  First  Comptroller  Id  Copy  case 

13.  By  First  Conijitrolkr  in  Di^ceoaed  Attorney  case... 
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25.  By  First  Comptroller  in  Marshal's  Expense  case 639 

26.  By  First  Comptroller  Id  Marshal's  Guard  case 434 

27.  By  First  Comptroller  in  Nebraska  Five  Per  Cent,  case 252 

28.  By  First  Comptroller  in  Oregon  MarshaPs  case 497 

29.  By  First  Comptroller  in  Railway  Compensation  case 193 

30.  By  First  Comptroller  in  Ralston's  case 510 

31.  By  First  Comptroller  in  Rand's  case 393 

32.  By  First  Comptroller  in  Reeside's  appeal 164 

33.  By  First  Comptroller  in  Site  case 154 

34.  By  First  Comptroller,  in  Special  Deputy  Marshal's  case 474 

35.  By  First  Comptroller  in  Specific- Appropriation  case 138 

36.  By  First  Comptroller  in  Star-Route  Attorneys'  case 541 

37.  By  First  Comptroller  in  Statute-Time  case 400 

38.  By  First  Comptroller  in  Tax-Sale  case 548 

39.  By  First  Comptroller  in  Wells's  case 406 

40.  By  First  Comptroller  in  White's  case 471 

41.  By  Second  Comptroller  in  Five- Year  Claims'-case 255 

42.  Conclusive  effect  of 167 

43.  Of  accounting  officers 372 

44.  Of  accounting  officers,  finality  of 176 

45.  Of  accounting  officers  in  settlement  of  claims 407 

46.  Of  Commissioner  of  Pensions,  conclusiveness  of 185 

47.  Of  court  in  regard  to 629 

48.  Of  officers  of  Land  Department  conclusive  in  the  courts  as  to  facts  ....  318 

49.  Of  Secretary  of  the  Interior,  effect  of,  in  settlement  of  land  accounts  . .  247 

50.  Of  Supreme  Court,  as  to  set-off 105 

51.  Of  Supreme  Court,  effect  of  principle  of 5^ 

52.  Of  Supreme  Court  regarding  compensation  of  Pacific  railways 203 

53.  Of  Supreme  Court  regarding  dual  salaries 629 

54.  Of  Supreme  Court  regarding  fulfillment  of  charter  contracts 201 

55.  Of  Supreme  Court  regarding  interest  on  subsidy  bonds 188 

56.  Relating  to  payment  of  compensation 214 


1.  By  Comptroller,  authority  of xxrv,  xxvi 

2.  By  Comptroller  cannot  be  overruled xxxni 

3.  By  Comptroller,  finality  of 180,546 

4.  By  Comptroller,  value  of : xxiv 

5.  By  First  Comptroller,  necessity  for  publication  of xix 

6.  Conclusivness  of  Postmaster-General's 302 

7.  Extent  of  Comptroller's xxxiu 

8.  Of  acconnting  officers  before  Congress 253 

9.  Of  administrative  officers,  effect  of 58 

10.  Of  courts  must  rest  on  reason .' A 270 

11.  Of  executive  officers,  conclusivnees  of 303 

12.  Of  Postmaster-General  regarding  Reeside's  contract 174 

13.  Of  Supreme  Court,  printing  of 95 

14.  Relating  to  Pacific  railroads 214 

15.  Reversing 167 

16.  Value  of,  rests  on  their  merits xxviii 

Ikdnukmf  Statement— 

1.  Fees  for  a 3 


1.  Affecting  subject  matter "JflV 

%  In Keyger'e CM90 SJR5> 
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3.  In  personam •• 321 

4.  In  regard  to  draft  in  Keyser's  case 29S 

5.  In  relation  to * 321,328 

6.  In  relation  to  jurisdiction 266 

7.  Of  court 304 

8.  Of  court  of  competent  jurisdiction,  force  of 267 

9.  Of  court  of  equity  regarding  titles 8 

10.  Of  court  of  law  or  equity  final 177 

11.  Requiring  assignment  of  claim 30d 

Deductions — 

1.  Authority  to  make  in,  contracts 176 

2.  Claims  for  additional 172 

3.  Classes  of 172 

4.  Draft  of  mail  contractors,  subject  to 184 

5.  For  carrying  mails 172 

6.  From  allowance  to  claimant 101 

7.  Government,  concluded  from  making  additional 173 

8.  Made  by  accounting  officers...: 179 

9.  Power  to  make 166 

10.  Right  tomake 166 

11.  Sixth  Auditor's  statement  of 157 

Deed— 

1.  Authority  of  agent  to  make  a W 

Deeds — 

1.  In  regard  to 461 

Deed  of  Conveyance — 

1.  Vendee — vendor 250 

Defendants — 

1.  Compromise  of,  retained  by  district  attorney 422 

2.  In  judicial  proceedings,  non-resident 262 

Defendant's  Brief— 

1.  In  relation  to  retention  of  all  compensation 222 

Deficiency  Act — 

1.  In  regard  to  original  apx)ropriations 563 

2.  Of  March  3,  1883.    Expenses  and  salary  of  clerk  of  court IW 

Deficiency  Appropriation — 

1.  Availability  of 100 

2.  In  regard  to 542 

3.  In  regard  to  liabilities 553 

4.  In  regard  to  payment  of  assistant  district  attorney , 542 

Deficiencies — 

1.  Appropriations  to  supply 563 

2.  In  postal  revenues 561,564 

Definite  Appropriation— 

1.  No  legal  claim  for  greater  amount  than 254 

Definition — 

1.  Of ''office" 6ft? 

Delaware — 

1.  Assessment  and  collection  of  direct  tax  in ^ 

Delaware  Indians — 

1.  Treaty  with ^ 

Delayed  Claim — 

1.  Rule  regarding ^ 
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in  Congrt$9 — 

1.  Compensation  of  sacceasor  of 51 

2.  Death  of 51 

3.  Resignation  of 51 

4.  Seat  of,  vacated  by  resolution 51 

6.  Term  of 54 

1.  Duties  and  privileges  of 5r> 

2.  Election  of,  governed  by  statute '56 

3.  From  Territories  creature  of  statute Ill 

4.  How  created 102 

5.  Not  created  by  the  Constitution 102 

6.  Qualifications  of 56 

7.  Rights  of 47 

8.  Salary  of Ill 

9.  Withholding  compensation  of 102 

1.  In  carrying  mails 161 

Ms^iMiioie*— 

1.  Fines  for , 172 

2.  In  carrying  mails,  fines  for 164 

1.  Id  regard  to  payment  of  debt 571 

2.  Of  a  commission 411 

DoMRd*— (See  ClaimB.) 

1.  Against  Qovemment,  settlement  of 185 

1.  Party  in  District  Commissioner's  case .' 388 

t^qNirfiiieii^See  Head  of  Department) 

1.  Clerks  appointed  by  head  of 242 

E>9artaiMf  Cireular— 

1.  No.  83,  June  27,  1883,  practice  regarding  payments : 243 

'^ffartmeni  of  JuaHce^ 

1.  As  to  special  or  assistant  attorneys 113 

2.  Bill  to  establish 116 

3.  Establishment  of 115 

4.  Represented  before  the  First  Comptroller 193 

5.  Statute  creating 511 

^tforiwieni  of  Sergeant-at-Arme — 

1.  Of  Senate,  as  to 416 

^9fartment  ofState^ 

1.  In  regard  to  consular  appointments 415 

2.  Instructions  to  diplomatic  and  consular  officers •• 410 

^9^artmeni  of  ike  /fitmor— (See  Interior  Department.) 

1.  Selection  of  swamp  lands 580 

^tptttrtment  of  the  Treaeurjf-^ 

1.  Settlement  of  accounts  in 106 

^^portmenie  of  the  Government— 

1.  Authorities  conferred  on 606 

2.  Independence  of  the  three  great 109 

^pnrtmental  Proc/ioe— (See  Practice;  Regulatione ;  Usage,) 

1.  As  to  settlement  of  accounts 483 

2.  Authority  of  ancillary  administrator 353 

3.  Certifying  balances 355 

4.  Consuls,  oath,  instructions 415 


1.  Ill  regsi4  to 

Dtpariurti — 

I.  Of  maila,  Kcord  of  ftrrlvalB  ftod 

Depoalt— 

1.  Certificate  of 

2.  Of  public  motiej- 

DeponU — 

1.  Made  by  Richard  JoMpli...... 

S.  Of  monex  on  oocoaut  of  SBlea 

3.  When  &Dd  where  made.... ............. 

Dtpotitariet — 

1.  Cbecka  drawn  on 

Deporilion* — 

1.  CompeueatioD  of  coDsnlor  agent  for  taking 

Dtptttv  Collector — 

1.  Authoiitf  for  appointment  of.... .... 

2.  Of  internal  revenne,  unreasonable  search 

D^pHty  Colltcton — 

1.  Appointment  of  internal  revenne 

2.  Developing^franda  upon  internal  revenue 

3.  Of  intetual  revenne,  powers  of ., 

4.  Of  internal  ravenne,  salariee  and  expenaes  of. . 

5.  Powers  of . . 

Deputy  HuTtkal — 

1.  Appointment  of 

3.  As  to  pa;  for  guard 

3.  Dejure  or  da  facto ........ . 

4.  Expenses  of,  how  paid 

5.  Is  not  technically  an  officer 

6.  Fajmont  of  expenses  aclnally  incnrred 

Depulg  Marahal — (See  Marakal.) 

1.  Are  not  technically  offlcora 

2.  In  rotcard  to  fees  of 
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krignoHom — (See  AsHgnment) 

1.  Iniegardto 619 

ktedion — Appropriation  etue 60 

■Madiiv— (See  Agent,) 

1.  Anihority  ol 60 

kteiUy  Clunrlei — 

1.  Attorney-General,  opinion  by,  in  regard  to  dnal  salari^ 630 

2.  Attorney-General,  opinion  by,  in  regard  to  effect  of  statntee 538 

3.  Attorney-General,  opinion  by,  in  regard  to  executive  officers 327 

4.  Attorney-General,  opinion  by,  in  regard  to'Jorisdiction  of  Department 

of  Jnatioe xxx 

5.  Attorney-General,  opinion  by,  relating  to  Pacific  railroads 216 

6.  Attorney-General^  opinion  by,  relating  to  Pacific  railways 199, 207 

7.  Attorney-General,  opinion  by,  relating  to  salaries 539 

8.  Attorney-General,  qnoted  regarding  retention  of  all  compensation 221 


1.  Rights  of,  in  relation  to  claims 257 

Homond  Match  Company — 

1.  Claims  for  redemption  of  stamps 430 

1.  Appropriation  for 81 


1.  Insidious  percolations  endanger 73 

piomaiic  and  Comular  Offloere — 

1.  Salariesof 410 

piomaUo  Ofioer— 

1.  Compensation  of *. 445,447 

2.  Credentials  of 447 

3.  Relative  rank  of 447 

4.  Right  to  salary 450 

5.  Absence  from  post  of 447 

6.  Recalling 445 

rmiTax— 

1.  Account  regarding 358 

2.  Apportionment  of 385 

3.  Ascertainment  and  apportionment  of 367 

4.  Assessment  and  collection  of ^ 384 

5.  Charge  only  on  real  property 364 

6.  Collection  of  unpaid  portion  of 387 

7.  Commissioners  of,  for  Georgia 355 

8.  Corporate  liability  of  Stat« 364 

9.  Deduction  from,  for  payment  of 385 

10.  Equitable  coUection  of 387 

11*  Expenses  incurred  in  making 387 

^  ^  regard  to  release  of  claim 385 


t —  J 
rtet 

^*   ^eiacssmentB  from  delinquent  States 380 

^  -A^  to  right  of  set-off 375 

^  Georgia  charged  with  liabilltyof 371 

*  ^^^orgia's  indebtedness  to  Government 361 

'  lu  regard  to  accounts  for 642 

?•  I«^  lelation  to  collection 368 

*  ^'^gislation  in  relation  to  quota  of 354 

^-  ^o  release  from  liability  of 375 

^-  ^efimd  of,  to  Georgia 354 
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10.  Resolation  of  House  of  Representatives  regarding 380 

11.  Sales  of  land  for  non-payment  of 380 

12.  Suspension  of 375 

13.  Tabular  statement  regarding , 376 

Direct  Tax  Act— 

1.  Authority  of  State  under 36S 

Direct  Tax  Conimiesionera — 

1.  Discontinuance  of 3$4 

2.  Duties  of,  devolve  upon  <5fficers  of  internal  revenue 38S 

3.  In  relation  to JH 

Direct  Tax  Sales— 

1.  Array  and  Navy  provision  regarding 367 

Direct  Pransit — 

1.  In  regard  to 445 

*2.  In  regard  to  consulates 415 

Disallowance — 

1.  As  to 174 

2.  In  relation  to  delayed  claims 3K 

Disallowances — 

1.  Against  mail  contractor • 19 

2.  For  extra  compensation,  reopening ^ 

3.  For  the  price  of  trips  not  performed 174 

4.  Made  by  accounting  officers *• 

Disbursing  Jocounts — 

1.  As  to ! m 


2/  In  regard  to  stationery t 

Disbursing  Agent — 

1.  In  regard  to  extra  compensation 631 

Disbursing  Agents — 

1.  Advances  to  special 123 

2.  Claims  paid  by ifiS 

Disbursing  Clerk— 

1.  Funds  in  hands  of,at  death 145 

2.  In  regard  to  erection  of  Pension  building 590 

3.  Vouchers  of 137 

4.  Claims  paid  by ?55 

Disbursing  Officer — 

1.  In  regard  to  settlement  of  accounts  of 611 

2.  Papers  relating  to  settlement  of  accounts  of  deceased 146 

3.  Secretary  of  Territory  is  a W 

Disbursing  Officers — 

1.  Abstracts  in  accounts  ol 143 

2.  Accounts  of 139,5S5.5S4 

3.  Adjustment  of  accounts  of 175 

4.  Claims  paid  by S55 

5.  Coinmissiouors  of  District  are ^ 

6.  Delayed  in  payment - 333 

7.  Depositing  Government  funds 393 

8.  Obligations  of ^ 

y.  Payments  made  by ^ 

Disbursing  Officer's  Account — 

1.  Settlement  of 4$ 

Disbursements — 

1.  By  checks .• 333 

2.  By  executive  offiLcexa 3W 


Ind€x  to  DecUiom.  717 

Page. 
if(iirifM«iit« — Conti  oned. 

3.  By  Sergeant-at-Aims  of  Honse  of  Representatives 47 

4.  For  Freedman's  Hospital,  table  of 139 

5.  For  specific  objects % 142 

6.  In  excess  of  authorized  appropriations 143 

7.  Of  appropriations 143 

8.  Of  treasurer  of  Howard  University 118 

9.  Bendering  acconnts  of,  for  settlement  and  adjustment 3^ 

Morat'ef— (See  Unlawful  Diiolonirm.) — 

1.  Which  tend  to  criminate 472 

IkwiMmmamee — 

1.  Of  a  contract  for  carrying  the  mail 164 

1.  Of  executive  officer,  in  relation  to 299 

2.  Of  head  of  Department— compensation 633 

iMnMofMry  JZZotMifio^— 

1.  In  regard  to  extra  compensation fQl 

konHomary  Autkoritjf — 

1.  To  expend  money 76 

}»eretkmarp  Ccmpen$aiian — 

1.  In  regard  to 628 


1.  By  First  Comptroller,  of  questions  in  Meigs's  case 615 

B»n,  John  F.— 

1.  Attorney  in  Pacific  Railroad  case 228 

3.  Attorney  in  railway  compensation  case. t 193 

1.  Methods  of 79 

2.  Of  fruits 78 

3.  Style  or  mode  of 60 

1.  Sworn  statements  of 78 

1.  Examining  books,  papers,  and  returns  of 77 

3.  Internal  revenue,  requirements  of 71 

3.  Protection  of,  against  unlawful  disclosure 70 

4.  Records  and  returns  of 72 

5.  Supervision  of  the  operations  of 61 

1.  Duties  of  visiting  and  inspecting 66 

2.  Entering  iiito  and  examining .' 60 

3.  Official  duty  of  examining 74 

IMU0rr- 

1.  Enforced  entrance  of 71 

2.  Power  to  enter  into  any 70 

ykiaierg  Pr€mi$m 

L  Entry  and  search  of 66 

1.  Inrelationto 259 

1.  Eights  of^  in  relation  to  claims 257 

1,  Inrelationto ;^7 

2.  In  relation  to  debtor's  domioile • 297 

1.  Warrant  for  land  after  death ^«5, 


1 


0.  Emotmnenti of  offlfe  of 

7.  Ulegal  retention  of  mose;.... 

a.  Judgment  trith  intCKst 

'J.  Latter  of,  to  First  CoraptroUer,  legarding  oompitMnii 

by 

10.  Motion  made  by,  to  tax  in  hie  fitToi  tot  eerviee*  lendi 

11.  Receiving  money  ^m  defendant .. , 

li.  RightBof 

13.  Salary,  pay,  emolnmenta  of ................... 

14.  Statutory  compensation  of .. 

If'.  Surplus  of  fees 

IC  Suxpensiun  of  accoanta  of 

IT.  Who  received  money  as  oompromise  of  sai^  oudonbtc 

DUtricI  Atlomes'i  AuittanUf  due 

DUtriet  Attornegt — (Soe  AUomtgi.) 

1.  Aeconnts  of ... 

2.  Allowances  to  assistants 

3.  And  asaiHtantB,  payments  of . ... h. .. 

4.  Approving  the  acconnta  of 

5.  ANii^tants  to . . 

G.  Compensation  of , ...... .............. 

Dittrict  CoiKmiHiontT^ 

1.  Authority  of— appropriations 

2.  Bond  of 

3.  Obligation  of,  nnder  bis  bond 

4.  Responsibility  of,  as  a  disbnising  offioer .... ., 

DMrM  CumiHiMioNer*'  Cast , 

DiHrici  Conmialioiirrt-- 

1.  Accounts  of  disbursemeuls  made  by  ...... .... ........ 

•2.  Appeal  of,  from  action  of  Fiist  Comptroller  .......... 

3.  Cbange  in  membership  of  board  of...... 

3.  lu  regard  to  sen-er  contract 
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ict  ^iUttarjf  Commanden — 

i.     J*ower  of,  dnrlDg  Teoonstmction 369 

<f^    «/  Columbia — 

Authority  to  collect  claimB  against  United  States  in 284 

^laim  against  corporation  or  person  in 268 

^Xreedman's  Hospital  in 138 

^SoYemment  drafts  not  property  in 276 

lSndebtedne88t>f 521 

^li  relation  to  payment  of  draft 262 

^arisdiccion  of  court  of 262 

"Xiocal  assets  for  administration  in 262 

3!iOcal  assets  in • 268 

^*      ^Policy  of  the  Oovemment  in  relation  to 274 

U     Status  of 274 

)5^    Treasury  draft  not  property  in 323 


'^^  Approach  of  infectious,  by  sea 439 

^  Preyenting  introduction  of  contagious  and  infectious 436 

^ismHmg  OpiuUm— 

V  Of  Justice  Cox,  in  Keyser's  case .^ 344 

1.  Of  Judges  of  the  Supreme  Court xxx 

Mtttm  DtgmUM— 

1.  Regarding  examination  of  distilleries 60 

1.  Secretary  of  the  Navy,  letter  to,  from  James  Campbell,  regarding  deduc- 
tions from  mail  contractor's  pay 180 

1.  In  relation  to  keeping  a 394 

%,  Not  required  by  statute  to  keep  a 394 

L  In  regard  to 403 

1.  Compensation  of  district  attorneys 45 

2.  In  relation  to  order  of  courts 394 

ktUtFtn— 

1.  In  criminal  cases,  charges  for 403 

2.  In  relation  to 393 

1.  Of  Court  of  Claims,  in  relation  to  drafts 283 

2.  Of  r0$  adjudioata 174 

3.  Begarding  administration 352 


1.  In  relation  to  payment  of  claims 296 


1.  GoTemment  recognition  of  laws  of 275 

2.  In  relation  to «  353 

X  In  relation  to  administrator ..•  269 

4.  Laws  of. 268 

5.  Of  creditor,  legal  situs  of  a  debt  follows 280 

6.  Of  thePolliams 345 

7.  Situs  of  claims  follows 256 

NKeiliary  AiminUtraiar— 

L  Beoognition  of «. 272 

2.  Recognition  of,  by  Government 276 

3.  Bightsofy  todrafbs 2Tt 
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Domiciliary  Administrators — 

1.  Voluntary  payment  to 

Domiciliary  Legal  Representatives — 

1.  Recognition  of  rights  of ^ 

2.  Rightsof \[ 

Donation — 

1.  Of  lands  to  settlers ,., 

Doorkeeper — 

1.  In  regard  to ^ 

Double  Compensation — 

1.  In  regard  to  marshal's  fees -  ..    c 

DoulU  Fees— 

1.  Of  marshal,  in  regard  to ^ 

2.  Of  marshals  of  Oregon  and  Nevada '.    ^ 

Double  Mileages — 

1.  In  regard  to *•  S(f7 

Doubtful  Language — 

1.  Coustmction  of .• ^ 

Dougherty,  J,  M. — 

1.  Party  in  indorsement  case *^ 

1.  Action  upon,  if  lost «^ 

2.  Assignment  of 5^ 

3.  Decree  of  court  regarding *^ 

4.  Direction  as  to  payment  written  in ^ 

5.  Disposition  of • > 51^ 

6.  Drawer — Drawee ^ 

7.  Drawn  by  United  States  on  France 281 

8.  Indorsing — decree 3J) 

9.  Indorsement  (lud  x)aymeut  of 45' 

10.  Indorsement  of ^ 

11.  In  favor  of  claimant  in  a  State 833 

12.  In  name  of  dead  man  void 295 

13.  In  relation  to 276 

14.  Is  not  payment 296 

15.  Issuance  and  indorsement  of l^ 

16.  Lien  upon 513 

17.  Money  paid  to  claimant  under ^ 

18.  Of  mail  contractor,  regulations  regarding l^ 

19.  Of  mail  contractors,  acceptance  of. l^ 

20.  Of  mail  contractors  subject  to  fines,  deductions,  &c l^ 

21.  Paid  on  Dougherty's  indorsement •..  4"^ 

22.  Possession  by  district  court,  jurisdiction 263 

23.  Power  of  attorney 515 

24.  To  order  of  deceased  person  void 28 

25.  To  the  order  of,  for  the  use  of 457 

26.  Treasurer's 255 

Drafts — (See  Checks;  Treasury  Drafts.) 

1.  Administration  of 2T3 

2.  As  bills  of  exchange 571 

3.  Authority  to  indorse 3W 

4.  Collection  of 3t^ 

5.  Drawn  by  Commissioners  of  District  of  Columbia 454      | 

6.  Drawn  on  Treasurer,  indorsement  of 454 
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7.  Evidences  of  debt 323 

8.  For  payment  for  mail  transportation 569 

9.  Improperly  withheld,  payment  of. 282 

10.  Indorsement  and  collection  of 345,454 

11.  Indorsements,  administrators 256,333,336 

12.  Iigtmction  against  disposing  of 264 

13.  Ii^anction  against  removing  out  of  Jurisdiction 264 

14.  Inpayment  of  claims 261 

15.  In  regard  to 554 

16.  In  regard  to  payment  of,  by  Treasurer 317 

17.  In  relation  to  seizure  of 304 

lA  laBuedby  Treasurer 267 

19.  lasued  in  payment  of  claims  in  Keyser's  case ^..  264 

20.  laBne  of,  not  required  by  law 328 

21.  Judicial  control  over 320 

22.  lawful  custody  of ; 304 

23.  t.egal  title  to 204 

24.  I^ocality  of,  right  to  money  represented  by 277 

25.  ^ot  property  in  the  District 323 

25.  On  Treasurer  at  Washington 262 

27.  Outstanding  and  unpaid 567 

28.  Payable  at  the  Treasury 261 

29.  Title  to  and  authority  to  indorse 324 

30.  When  constituting  new  contracts 571 

31.  Where  payable 341 

Drske,  OuwUi  D, 

1*  Chief  Justice  Court  of  Claims,  quoted  from  in  regard  to  money  in  hands 

of  an  officer 319 

2.  Chief  Justic^ourt  of  Claims,  regarding  claim  of  Montgomery  C.  Meigs.  613 

J^rmiMi  EipiratiMi  due 402 

1.  Of  internal-revenue  tax 21 

JlktrngkUwien — 

1.  Employment  and  payment  of 83 

1.  In  harbors  of  Washington  and  Georgetown 40 

2.  Powers  of  attorney  of  contractors  for 40 

1.  In  regard  to 463 

WMariet- 

1.  ProTisions  against 629 

2.  Statutes  against 636 

1.  Of  National  and  State  governments 466 

imProeen — 

1.  Of  Uw 262 

^mn?9(ku€ 410 

IfeMi,  Dovid  si, — 

1.  Party  in  Dunn's  case 410 

1.  In  reg^Mxl  to 433 

^fcafe  Power — 

1.  Impraoticability  of 455 
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3.  Upon  leased  or  controlled  lines ... 

JEllMlll«lll« — 

1.  As  to 

B<ut  Pf^po'tU— 

I.  MaesacbnBetts,  paper  for  stamps  tDannfaetiiTed  ai. . 
Eavttdroppers — 

I.  AnimadveTBion  of  the  lav  upon 

:EJVo(»— 

1.  Right  of  people  to  be  aecnie  in  their 

Ela,  J.  B.- 

1.  Sixth  Auditor,  report  of,  for  pft^ment  of  r^wiy  nu 

EUeUort  Proclamation  Cote 

EieeHon— 

I.  AccouDt  of  chief  snperrisor  of...... ,.....,. ...... . 

3.  Evidence,  information,  reports..... 

3.  Objection  to  validity  of 

4.  Postponement  of 

5.  Time  and  place  of  holding 

Eheiion  Record* — 

1.  Custodian  of , 

EleoHona — 

1.  Conduct  of  national  officers  during 

2.  Power  of  HoQse  of  RepresentatiTes  as  to 

3.  Provisions  of  Ian  regarding 

4.  Responsibility  of  marshals  dnring. ....... ......... 

5.  Rigbt  of  chief  snpervieor  of 

6.  Validity  of , 

EUttio*!  o/  Congreinttm — 

1.  Authority  of  House  as  to 

EUotivt  Franthit« — 

1.  In  reicard  to 

Elemenlarg  Booit — 

J.  As  to 

Bllioll  and  Robinlon — 
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%olument9 — Cootinaed. 

5.  Of  clerk  of  Sapreme  Coart 92 

6.  Of  clerk  of  sapreme  court  of  District  of  Colambia 94 

7.  Of  Oovemineiit  monopolized  by  favored  few 628 

8.  Of  Supreme  Court  clerk 96 

9.  To  registers  and  receivers 3 

iMlument  Return — 

1.  Items  charged  against  district  attomej  in 433 

2.  Made  by  clerk  of  Supreme  Court. •••• '....  93 

1.  Employment  and  payment  of b3 

mjtlof^ — 

1.  Assignment  of  unofficial 74 

2.  Compensation  of 137 

3.  In  internal-revenue  service 75 

4.  In  reganl  to 535 

taeting  Claude — 

1.  Quoted,  as  to 133 

9acUneni» — 

1.  General,  specific,  particular,  special 68 

neumbrance — 

1.  As  to  salary 102 

^^deavoring  to  Arreet — 

1.  As  to  expenses  and  allowances  of  deputy  marshals 641 

1.  Difference  between  architect  and 618 

2>  In  regard  to  new  Pension  Building 588 

hftseertii^ — 

1.  Education  of  Army  officers 631 

^H^ating  and  Printing — 

1.  Work  of  Bureau  of 82 

1.  Usage  regarding  examination  of  premises 60 

1.  In  docket,  in  relation  to 395 

^frjf  and  Search — 

1.  Power  of 66 

^Wjf  Extraordinarg — 

1.  Rights  of 445 

k^iable  Claims 

1.  In  regard  to 460 

^nUabU  Bights— 

1.  Creation  of 19 

2.  In  registered  certificates 8 

3.  In  relation  to 302 

4.  Not  recognized  by  executive  officers 465 

Stable  Title— 

1.  Determination  of « 308 

2.  In  relation  to 31^ 

3.  Of  claimant,  determination  of 263 

4.  To  land  in  the  railroad  company 319 

tuitf 

1.  Courts  of 8 

2.  Distinction  between  law  and • 461 
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Equity  Covrt — 

1.  Of  District  of  Coliimbis,  aatlioritf  and  j  iirlsdiclion  of .JSLII 

iPjiiily  Jiirt»d(e(ioii— 

I.  Exercise  of 

(I:  ;  S.  Set-off  a  BUbject  of , 

3;  ..  3.  Trust,  being  »  snlijeci  of , 

4.  TniBt,  indoniumeiit „ ^ 

fguify  Power— 

1.  ToGDinpela8«i)iuineut  bj-  decree 


1.  Lint  of a 

Brrtmeo  ui  'PaymtnU — 

1.  Runoiug  acconnt« 

l.|<:ertilied  lialance  fonDd(>d  on.... 

2.  In  relation  to  a  proceeiliog  for  .. 
3.tNegligenc«  in  not  discoTering... 

f  .Srr^»— 

1.  In,'calcuUtiDu,  aa  to 

S.  In  calculation,  oorrectiou  of R 

3.  In  regard  to  perpetnation  of 

4.  To  lie  eorrerted  by  "  intelligent  r«kd«,"  in  regard  t«  . . 
rar'of  Laie  or  Faet— 

1.  Correcting B 

2.  In'regard  to  HOtionof  Comptrollei.. 
3.VlD.relation  to ■    a 

L  OfUw „..    !» 

1.  Di8}ioRition  of  ctaima  d 

2.  Of  decedents il 

Etlalea-^ 

1.  Snceessiou  to,. 
£tlimatis — 

1.  For  appropriations Ill 

8,  Fordefieieucies.. 
J3.  In  regard  ti>  sewi 

4.  Of  eipenees  for  colkctiug  intemal  r 
Eatcppfl— 

1.  A<lo 

2.  A 8;to  subcontracts 

3.  Dat;  of  acconuting  officers  in  relation  to  .. 

4.  Effect  of  judgment W 

5.  Effect  of,  on  Ooverament 

e.  From  asserting  inTBlidity  of  draft 

8.  In  regard  to  jndgnients 

9.  Legal  principle  of , 

10.  Of  Union  and  Pacific  Railway  from  denying  ownership  in  Uuhu 

KortUeru  Railway , 

JBcant,  John  G.— 

1.  Condition  in  bond  of » 

2.  Party  iu  Special -DiBbursia^-Aganfs 
Sticlione— 

1.  Under  act  MayO,  18T3,  dire.'t  taiea  . 
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1.  As  to  fraud  in  internal  reTenne 78 

2.  Before  Comptroller  in  relation  to 364 

3.  Execative  officers,  daties  regarding 465 

I.  In  regard  to  chief  supervisors  of  elections 491 

>.  Of  final  payment  of  certificate 8 

5.  Of  witnesses,  compensation  for  filing 403 

r.  On  which  Comptroller  acts 9b3 

ioe  of  DeK — 

L.  In  relation  to 376 

noe$  of  Deft*— 

L.  Authority  over 973 

inatUm — 

I.  By  district  attorney,  fees 519 

I,  In  regard  to  marshals' fees,  when  there  is  no 451 

inaUoiu — 

1.  Appointments  without 399 

2.  Before  a  commissioner,  in  regard  to  deputy  marshals 639 

3.  Fees  for  services  in  criminal 393 

I.  Pay  for  guard 478 

tione — 

I.  Engrafted  on  a  statute,  in  regard  to... 685 

I.  Inregard  to ^ 565 

).  Regarding  holding  incompatible  offices 489 

4.  To  prohibition  in  section  1765,  Revised  Statutes 634 

5.  To  taking  power,  implication 546 

nvt  Duties — 

I.  Exactionof 573 

nge-Propertjf  case 119 

five  Beneficiary — 

I.  Indorsement  of  draft 463 

Hon — 

1.  Internal-revenue  seizures 71 

five— 

I.  Cannot  make  laws 67 

I.  In  regard  to  appointments 412 

Hve  Acta — 

I.  Validity  of 180 

Hve  Auihoritjf — 

I.  Astoset-oflf 102 

I,  Relation  of,  the  judicial  authority  .^ xxxiii 

Hve  Branch — 

l.  Encroaching  upon,  powers  and  duties  of 532 

tive  Common  Law — 

I.  Adopted  by  courts 295 

I,  Right  of  representative  of  a  decedent 261 

tire  Department — 

1.  Of  the  Government  in  relation  to 334 

t  Regarding  certificate  of  Comptroller 361 

tive  Departments — 

l.  Claim  pending  in 546 

I.  Findings  of xxix 

J.  Guided  by  enabling  act 250 

I.  In  regard  to  construction  of  laws Tk's.VK. 

).  In  relation  to  rigbta  of  citizens ^*^ 
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6.  Interpreting  the  Constitution 236 

7.  Removal  of  archives 14 

Executive  Document — 

1.  Senate  asks  information  regarding  assistant  attorneys 113 

Executive  Duty — 

1.  Courts  cannot  be  required  to  perform 597 

2.  Courts  cannot  interfere  with 301 

3.  Interference  with 312 

4.  Payment  of  warrant  is  an 263 

5.  Statute  requires  full  performance  of 263 

Executive  Duties — 

1.  Performance  of 588 

Executive  Juriedictum — 

I.  Of  accounting  officers • 382 

Executive  National  Common  Law — 

1.  A  complete  system  of 292 

2.  In  regard  to  a  system  of xiviD 

3.  In  relation  to  the  Government 271 

Executive  Officer — 

1.  Court  cannot  interfere  with  powers  of 308 

2.  Discretionary  authority  of 3© 

3.  Judgment  of,  as  to  bis  own  jurisdiction  not  conclusive 30 

4.  Power  and  duties  of 301 

Executive  Officers — 

1.  Claims ^ 

2.  Conclusiveness  of  decision  of 1<* 

3.  Consideration  and  respect  for 606 

4.  Control  over,  by  Congress 236 

5.  Determination  of,  as  to  whom  payment  shall  be  made 306 

6.  Disbursements  by 3W 

7.  Duty  of,  as  to  ancillary  administrators '^* 

8.  Duty  of,  regarding  assignment  of  claims 3flS 

9.  Effect  of  decree  of  court 332 

10.  In  regard  to  appointment  of 6® 

II.  In  relation  to  judicial  questions  at  law 302 

12.  In  relation  to  mandamus  and  injunctions 330 

13.  International  law  as  to ^ 

14.  Jurisdiction  of 172, !W4 

15.  Jurisdiction  of,  as  to  set-off 506 

16.  Jurisdiction  of  courts 3S2 

17.  Mistakes  of 51<J 

18.  Not  amenable  to  the  courts    27b 

19.  Not  controlled  by  local  common  law 291 

20.  Payment  by,  of  assigned  claim 263 

21.  Powers  and  jurisdiction  of 464. 46? 

22.  Restrictions  on  power  of 214 

23.  Rights  and  duties  of,  regulated  by  usage 256 

24.  Settling  conflicting  interests ^ 

2.5.  Statutory  authority  of ^ 

26.  Validity  of  acts  of ^ 

Executive  ordei' — 

1.  Quoted,  regarding  incompatible  offices ^ 

2.  Regarding  conduct  of  national  officer  during  elections ^ 

3.  Regarding  officeholdiug  under  National  and  Stat-e  €k>yemments ^ 
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1.  Bonds,  land  scrip 328 

2.  Jadicial  authority  cannot  prevent  exercise  of 263 

3.  Separation  of,  from  legislatiye  and  judicial 301 

^eeuHve  Practice — (See  Practice  ;  Departmental  Practice ;  Ueage,) 

1.  As  to  corporations 290 

9fc«Nv0  Ueago— 

1.  Domiciliary  executors  and  administrators 287 

Bee»<9r— (See  AdminUtrator ;  Guardian,) 

1.  Duties  and  responsibilities  of 259 

2.  In  regard  to 516 

3.  In  regard  to  appointment  of 570 

4.  In  relation  to  suits  in  District  of  Columbia 268 

5.  Partial  account  of 177 

6.  Transfer  of  bonds  to 87 

lueutore — 

1.  In  any  State,  rights  of,  in  courts  of  District  of  Columbia 284 

2.  RighUof 345 

lampHum — 

1.  Statutes  conferring 629 

It^wnHre — 

1.  Issued  by  foreign  Oovemment 413 

UsMeMi  Balancee — 

1.  In  regard  to 560 

bMmy  C&ntract$— 

1.  Exceptions  in  covering-in  act  regarding 554 

2.  Fulfillment  of 567 

hkling  Law — 

1.  Court  of  Claims  quoted  regarding  force  of 619 

1  In  regard  to  an 617 

bMiy  Laws— 

1.  As  to  use  of  appropriations 118 

^  forte  Evidence— 

1.  In  regard  to  claims xxxm 

I.  Doctrine  of 73 

^edited  Mail  Service— 

1.  Statute  regulating t xx 

'^ndituree — 

1.  For  discovering  violations  of  internal-revenue  law 67 

2.  In  excess  of  appropriations 567 

3.  In  regard  to 530 

.    4.  In  regard  to  legal 485 

^^^ente  Acc&unte— 

1.  Rendering  miscellaneous  internal-revenue 67 

1.  For  fractions  of  days,  as  to 642 

2.  In  contesting  elections 49 

3.  Incurred  by  State,  claims  for 365 

4.  Incurred  during  fiscal  year,  payment  of 134 

5.  Of  attorneys 115 

6.  Of  deceased  pensioners 186 

7.  Of  Government,  payment  of. 525 

8.  Of  si>ecial  attorneys 113 
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9.  Right  to  maximum  per  diem 639 

10.  Used  as  meaning  liabilities 1% 

JSg^pentes  of  Courts — 

1.  As  to 1« 

IBsspenses  of  District — 

1.  Settled  and  adjusted  by  accounting  officers 386 

Expiration  of  Statute —  * 

1.  By  its  own  limitation 440 

Explanations — 

1.  Of  suspensions  must  be  sworn  to 483 

Eoipress  Provisions — 

1.  Repeals  by •.....••.. 84 

Impress  Terms — 

1.  As  to  appropriations 91 

Express  Trust— 

1.  In  regard  to • ~ 465 

Express  Words — 

1.  In  regard  to  extra  compensation 621 

Expressly  Authorized  "by  Law — 

1.  In  regard  to  expression 681 

Extin^ishment — 

1.  In  regard  to 550 

Extortion — 

1.  In  regard  to  extra  pay 637 

2.  Under  color  of  office & 

Extra  Allowance.    (8ee  Extra  Compensation ;  Pay.) 

1.  In  regard  to 636 

Extra  Allowances — 

1.  As  to  district  attorneys 42J 

Extra  Compensation — 

1.  As  to 99 

2.  Congressional  action  regarding ® 

3.  In  regard  to  allowances  of ^ 

4.  In  regard  to  claims  for 621 

5.  In  regard  to  General  Meigs's  claim  for 686 

6.  Mr.  Justice  Davis  quoted  regarding  prohibition  of 622 

7.  Must  be  expressly  authorized  by  law fi^ 

8.  Prohibitions  of  statutes 621 

9.  To  favored  officers 627 

10.  To  retired  army  officer,  as  to  authority  for  payment  of ^ 

Extradition — 

1.  Of  a  criminal,  certificate  for 1^ 

Extra  Dui^^ 

1.  Of  custom-house  officer 615 

Extra  Duties — 

1.  Practice  in  Departments  regarding ^ 

Extra  Fee  Case 422 

Extra  Pay — 

1.  Allowed  to  subcontractor  as  indemnity  for  service  dispensed  with ^ 

2.  For  carrying  mails Iffi,  1^ 

3.  For  extra  services ^ 

,4.  Practice  in  Departmeuts  regarding ^ 
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Fee  Bill— 

1.  Extra  compensatloD  of  district  attorneys 

2.  In  relation  to 

Fees  and  CommUsions — 

1.  Note  regarding 

8.  Regarding  table  of 

Fees  and  Costs — 

1.  In  relation  to 

Felony —  ^ 

1.  As  to •. ^ 

Feoffee — 

1.  In  regard  to 

Fiduciaries'— 

1.  In  relation  to  jurisdiction  over  money . 

F\fth  Auditor— 

1.  Account  with  State  of  Georgia , 

2.  Action  of,  regarding  unused  stamps .  ,.,    /- 

3.  Fruit  distilleries ^ 

r%les— 

1.  Of  Supreme  Court % 

Ftlivff  Evidence — 

1.  In  relation  to 4(9 

Final  Decision —     ' 

1.  By  First  Comptroller  in  Keyser's  case 38 

2.  Executive  officers  not  bound  to  await ^ 

3.  Of  accounting  officer ^^ 

^fui2  Decree — 

1.  Against  Secretary  of  the  Treasury ^ 

Final  Injunction— 

1.  Against  Secretary  of  the  Treasury 

Final  Judgment — 

1.  As  to  interest  on  a 

2.  Charging  interest  on  

3.  Jurisdiction  of  court  after 

4.  Of  court    

Final  Settlement— 

1.  Corrections  in 

Finances  of  the  State — 

1.  Administration  of 

Financial  Department — 

1.  Of  the  Government 

Fine— 

1.  Imposed  ou  mail  contractor 

Fines— 

1.  Draft  of  mail  contractors  subject  to 

2.  For  delinquencies  in  carrying  mails 

3.  Remission  of 

Fines  and  Deductions — 

1.  Sixth  Auditor's  statement  of 

Fines  upon  Contractors — 

1.  Authority  to  impose 

Fire-escajyts — 

1.  Superintending  erection  of 

Fires— 

1.  Destruction  of  records  by 
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n  Rand's  case 393 
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52.  Decision  by,  in  Site  case 154 

53.  Decision  by,  in  Special  Deputy  Marshal's  case 474 

54.  Decision  by,  in  Specific- Appropriation  case 138 

55.  Decision  by,  in  Star- Route  Attorneys'  case 541 

56.  Decision  by,  in  Statnte-Time  case 400 

57.  Decision  by,  in  Tax-Sale  case 518 

58.  Decision  by,  in  Wells's  case 406 

59.  Decision  by,  in  White's  case 471 

60.  Determination  of,  as  to  whom  payment  shall  be  made SSI 

61.  Discossion  by,  in  Meigs's  case 015 

62.  Duties  and  jurisdiction  of SO 

63.  Duties  of »7,1M 

64.  Duty  of,  in  making  set-off 5^ 

65.  Duty  of,  regarding  accounts 1^ 

66.  Duty  of,  regarding  accounts  of  General  Meigs ^ 

67.  Duty  of,  regarding  suits ^ 

68.  Effect  of  action  of *1 

69.  Examination  of  and  decision  upon  land  accounts ^ 

70.  Final  decision  by,  in  Keyser's  case ** 

71.  Georgia;  certifying  balance ^ 

72.  Indorsement  of,  on  drafts  in  Keyser's  case ^ 

73.  In  regard  to  redemption  of  stamps ^ 

74.  In  regard  to  reopening  claims  ^ 

75.  In  regard  to  revision  of  postal  accounts ^^ 

76.  In  relation  to  payment  of  draft  to  deceased  person * 

77.  In  relation  to  settlement  of  the  accounts  of  the  Treasurer *• 

78.  Jurisdiction  of,  over  accounts *•' 

79.  Jurisdiction  of,  over  District  Commissioners'  accounts ** 

80.  Legal  authority  of  decisions  of ^^ 

81.  Letter  of,  regarding  appeal  from  report  for  payment  of  railway  mail 

service ^^ 

82.  Letters  addressed  by,  to  ex-Commissioner  Phelps ;  accounts ** 

83.  No  court  can  interfere  with *® 

84.  Ouly  one  question  decided  by,  overruled  by  Supreme  Court ^ 

85.  Opinion  by,  iu  Agent's  Substitution  case ^ 

86.  Opinion  by,  in  Availability-Appropriation  case  ^** 

87.  Opinion  by,  in  Baring  Bros.  &  Company's  case • 

88.  Opinion  by,  in  Bond-Bequest  case 

89.  Opinion  by,  in  Caine's  case ^' 

90.  Opinion  by,  in  Connelly's  case 

91.  Opinion  by,  in  Coyle's  case ^\ 

92.  Opinion  bv,  in  Election-Proclamation  case  "''* 

93.  Opinion  by,  in  Exchange-Property  case 

94.  Opinion  by,  in  Foster's  case 

95.  Oi>iniou  by,  iu  Georgia  case 

9t».  Opinion  by,  in  Iiiiplied-Authority  case 

97.  Opinion  by.  in  luconipatibility  case \ 

9H.  Opinion  bv,  in  ludorsement  case 

99.  Opinion  by,  in  Keyser's  case 

100.  Opinion  bv.  in  MacXeiU's  case  

101.  Opinion  by,  iu  Match-stauij)  case 

10*-^.  Opinion  by,  in  Meij^s's  case ^'' 

103.  Opinion  by,  in  Mississippi  Central  Railroad  Company's  case ' 

104.  Opinion  by,  in  Ochiltree's  case 
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1  by,  in  Pacific  Railroad  case 232 

Q  by,  in  Pease's  case 502 

1  by,  in  Rebate  case 91 

n  by,  in  Reopening-Decision  case 545 

n  by,  in  SchelPs  case 576 

Q  by,  in  Si>ecial  Disbursing  Agent's  case 124 

n  by,  in  Sapreme  Coart  Clerk's  case 96 

nby,  in  Timber-Agent's  case 626 

n  by,  in  Timber-Caltnre  Act  case 3 

D  by,  in  Winchester's  case 21 

D  by,  quoted  regarding  construction  of  **  covering-in  act '' 566 

Q  by»  regarding  Judicial  decisions  in  relation  to  Pacific  railroads.  240 

ns  by,  relating  to  Pacific  railroads 216 

n  of,  conclusive  on  the  Treasurer 281 

3f,  in  Reeside's  Appeal 183 

>f,  regarding  claim  of  Utah  and  Northern  Railway 207 

entitled  to  payment  on  certified  balance  of  Second  Comptroller 

rmined  by  Secretary  of  the  Treasury  aud 246 

uent  of  marshal's  accounts 479 

nts  countersigned  by 327 

er  A.  G.  Porter — 

•n  of,  regarding  direct  tax 367 

t  Commissioners'  accounts 388 

er  B,  W.  Taylor^ 

ing  balance  due  by  Georgia 356 

of,  regarding  claim  by  Nebraska  for  5  per  cent 248 

er^s  Office^ 

:eeping  in 277 

regarding  commissioners'  fees 395 

trict  of  Columbia 392 

ppropriations 132 

ids  prior  to  commencement  of 135 

ird  to  contracts 517 

ird  to  payment  of  assistant  district  attorneys 542 

ird  to  time  of  execution  of  contracts 524 

nt  of  ex]>enses  for 542 

^nations  made  for 561 

ie» — 

issioner  of 120 

II — 

mces  for  subsistence 627 

iry  of  State,  in  regard  to  incompatible  offices 491 

n  Case — 

ird  to 644 

n — 

earnings 204 

earnings  of  Pacific  railroadn 232 

earnings  on  aided  railways  only  can  be  retained 200 

earnings  required 203 

earnings.  Supreme  Court  decision  regarding  contract  for 206 


1.  Id  relation  to 

3.  la  relatioQ  to  Georgia 

Florida — 

1.  Direct  tuesof 

2.  Statutes  of  State  of,  quoted  fhmi,  regardiog  lite  for  pablio  I 
Folger,  Charit*  J.— 

1.  Secretaryof  the  TreaHur;,  in  regard  to  official  aerrioes  of  ... 

2.  Secretary  of  the  Treaaorj,  letter  of,  regarding  refand  of  i&c< 

3.  Secretary  of  the  Treasary,  party  in  Keyeer'a  cue 

4.  Secretary  of  the  Treasmry,  quoted  Tegkrding  report  of  F 

troller 

Folly— 

I.  Yiolding  of  reason  to 

Foot-7iot«— 

1.  &a  to  duties  of  aceonntiag  offlcera 

2.  Aa  to  indepeDdence  of  Congress 

3.  As  to  the  power  of  a  legislative  body  to  designate  a  perMin  1 

a  statute  to  perform  certain  duties 

4.  As  to  sale  and  exchange  of  property ............... 

5.  Circulars  regarding  duties  of  marshals 

6.  COQCerning  mileage 

7.  Direct  taxes  in  Kansas 

8.  Incorporation  of  Howard  University 

9.  In  regard  to  accoants  of  the  Pacific  railroad  compuiiet 

10.  In  regard  to  allowance  of  claims  after  expiration  of  fire  yn 

11.  In  regard  to  appropriation,  and  disbursement  of  the  same,  fi 

Waterworks 

12.  In  regard  to  appropriations  and  contracts 

13.  In  regard  to  appropriations  to  be  applied  in  payment  of  <Uin 

14.  In  regard  to  blank  form  of  postal  collection  draft 

15.  In  regard  to  claim  of  General  Meigs 

16.  In  regard  to  couimissioners  of  circuit  court..... , 

17.  Id  reganl  to  contracts  and  drafts . 
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29.  In  regard  to  receipts  and  expenditures  of  the  money-order  system xx 

30.  In  regard  to  recognizing  assignments  of  claims 463 

31.  In  regard  to  status  of  Captain  Meigs  as  superintendent  of  the  Potomac 

Waterworks 596 

32.  In  regard  to  status  of  General  Meigs  as  superintendent  of  erection  of 

Pension  Building 618 

33.  In  regard  to  suits 469 

34.  In  regard  to  syllabus  in  Allen's  account  case 514 

35.  In  regard  to  the  decision  of  the  First  GomptroUer  in  Election-Supervisor's 

case 514 

36.  In  relation  to  affidavit  of  widow  of  decedent 256 

37*  In  relation  to  application  for  payment  of  5  per  cen t 247 

3B.  In  relation  to  disposition  of  assets 258 

39.  In  relation  to  form  of  affidavit  of  widow  of  decedent 257 

^-  In  relation  to  form  of,  and  matter  in  affidavits 256 

^^»  In  relation  to  form  of  certificates 243 

^*  In  relation  to  letter  of  W.  H.  Armstrong,  Commissioner  of  Railroads; 

copy 246 

^  In  relation  to  opinion  of  Attorney-General ;  Pacific  railways 228 

^«  In  relation  to  payment  of  claim  to  widow  of  decedent 257 

^*  In  relation  to  revival  of  five-  year  clause  in  act  of  June  14, 1878 ^3 

^.  In  relation  to  tax  funds,  trust  funds,  trustee 309 

^7.  Letter  of  Commissioner  of  Internal  Revenue ;  credits 430 

^  Regarding  an  unauthorized  grantof  lands xxxiv 

49.  Regarding  annual  report  of  the  Commissioner  of  Railroads 196 

€0.  Regarding  appropriations  and  contracts 567 

5L  Regarding  assignment  to  duty  of  retired  officers 610 

52.  Regarding  availability  of  appropriations 566 

53.  Regarding  barred  claims xxvii 

54.  Regarding  bonds  of  Union  Pacific  Railroad  Company xxvi 

56.  Regarding  circulars,  prevention  of  plague 437 

66.  Regarding  claims  and  demands  against  Government 185 

67.  Regarding  claims,  direct  taxes 379 

66.  Regarding  compensation  of  General  Meigs 603 

69.  Regarding  compensation  t«  Pacific  Railroads 190- 

60.  Regarding  copies  of  minutes  of  Court  of  Claims  in  Meigs^s  case 615 

61.  Regarding  credits  to  Pacific  railways 189 

&,  Regarding  deductions  for  mail  contractors'  pay 180. 182 

63.  Regarding  disallowance  of  John  C.  Moore's  docket  fee 395 

64.  Regarding  employment  of  special  revenue  agents 76 

66.  Regarding  expenditures  for  whisky  and  wine 144 

66.  Regarding  fees  of  clerk  of  court 100 

67.  Regarding  fruit  distillers'  records 78 

68.  Regarding  incompatible  offices 488 

69.  Regarding  internal-revenue  expenditures 67 

70.  Regarding  manufacturers  of  tobacco 92 

71.  Regarding  modes  of  repeal 84 

72.  Regarding  money  at  the  disposal  of  Postmaster-General 91 

73.  Regarding  money  covered  into  the  Treasury 99^ 

74.  Regarding  official  services  of  Hon.  Charles  J.  Folger 567 

75.  Regartling  office  of  Attorney-General 115 

76.  Regarding  opiuu'U  of  Attorney-General  on  Railway-compensation  case.  193 

77.  Regarding  opinion  of  Solicitor-General 534 

78.  Regarding  organization  of  Post-Office  Department xxui 
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79.  Regarding  restoration  of  sum  carried  to  snrplos  fund 566 

80.  Regarding  Senate  officials ^ 

81.  Regarding  services  of  a  private  citizen 593 

82.  Regarding  statement  of  operations  of  Pacific  Railway 207 

83.  Regarding  sum  carried  to  snrplas  fund 568 

84.  Regarding  swamp  lands 583 

85.  Regarding  syllabus  to  Swamp-Land  Fee  case 580 

86.  Regarding  time  when  statutes  take  effect 401 

87.  Regarding  titles  of  appropriations 1(3 

88.  Regarding  vouchers  for  Senate  expenses 530 

89.  Regarding  warrants 244 

90.  Regarding  Attomey-Qeneral's  opinion^pensioners'  bnrial  expenses 186 

91.  Supervisors  of  election,  Court  of  Claims 496 

Forage — 

1.  Contracts  for S41 

Foreoloeure  Suit — 

1.  In  relation  to 315 

Foreign  Administrator — 

1.  Claims  recovered  by 338 

2.  In  relation  to 33&^ 

3.  Jurisdiction  of 341 

4.  Right  of  action  of,  in  State  court 290 

5.  Suit;  ancillary  letters 344 

6.  Voluntary  payment  to 268 

Foreign  Adminietrators — 

1.  In  District  of  Columbia 335 

Foreign  Contracts — 

1.  Statutes  in  relation  to 290 

Foreign  Country — 

1.  Compensation  lor  services  rendered  in  a B9 

Foreign  Decedents — (See  Decedents.) 

1.  Creditors  of 2S3 

2.  Debts  due  estates  of 2!M 

Foreign  Governments — 

1.  Claims  against 286 

Foreign  I»tercotirse^{See  Minister.) 
Foreign  Jurisdiction — 

1.  In  relation  to  State  and  nation 291 

Foreign  Law — 

1.  Effect  of  over  compensation ^ 

Foreign  Minister — 

1.  As  agent  of  the  President 451 

2.  Official  duties  of 449 

Foreign  Ministers — 

1.  Appointment ;  salaries 412 

2.  Commencement  of  service  of 448 

Foreign  Office — 

1.  Acceptance  of,  by  national  officer 4^ 

Foreign  Power — 

1.  Refusing  to  receive  minister 449 

Forests — 

1.  Facilitating  growth  of *^ 

Forfeiture — 

1.  Of  pay  of  trip  in  carrying  mails , 1^ 
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to  daty  of  district  attorneys 643 

uses  for  which,  mutt  oooor • • 164 


regard  to • 477 

vnememt — 

relation  to 883 

Youcher  for  stationery 397 

dms  for  rebate 91 

Judicial  procedure,  in  relation  to •• 948 

s — 

perintending  the  erection  of ••• 597 

96 445 

n  W.— 

rty  in  Foster's  case 445 

Ammndmemt — 

tion  regarding,  in  (Georgia 369 

tificationof 371 

Ktor— 

ftim  for  mileage  settled  by 856 

tter  of,  to  First  Comptroller  regarding  deductions  from  mail  eon- 
tractor's  pay  .••.. 180 

tter  to,  from  Second  Comptroller  in  relation  to  five-year  claims  case . .  855 

port  of,  as  to  salary 484 

M  Po%tma9ier9 — 

to 537 

a  day,  in  regard  to 639 

aft  drawn  by  United  States  on 281 

elections 488 

I  the  part  of  the  debtor 331 

I  the  revenaes •• 60 

K>n  the  statutes 119 

>tection  and  punishment  of 70 

itection  of 61 

Fouchers — 

regard  to ••xxxm 

ui9— 

rty  in  election  proclamation  case 584 

Ho9pital — 

•ntrol  and  supervision  of 138 

pport  of 137 

gbtof 73 

rcnlar  couceming  shipment  of 18S 

t  railroacls 204 

sposition  of  indemnification — Brig  Triphena 310 

relation  to 342 

'spoliations 309 

d83 


i  First  Comptroller's   Opce,   Trtattny  Btpttrtnunl. 

n6h,  O.  C— 

I.  Party  in  Pease's  case 

i'V-fctjon  MateSe^ — (S«e  Malciifi.) 

1.  C'iaiuiB  for  refond 

•i.  RegBniiuK  redemption  of  stamps ..„ 

JHir  DutiUrTt— 

1.  ICecoids  of , 

J>ywit  Dutilltrit*— 

1.  AveT»giii|{  the  leturtiB  of . . ...... 

9.  Snpervisiiig  ope»tionBat - .' 

3.  Snpen'isiog  tbe  operatioua  of 

*.  Visitiug  aud  eianiiuiiig (11 

fV«jf  DUIilleiy — 

I.  Exumitifttioii  of 

1.  DisIiUatiou  of , 

I— 
1.  Coutractsfor M 

1.  Ab  to  QxpensiMi  of  depot;  marahaJB ........ ........ 

FullerUtn,  Jamtf  B.— 

1.  Attoruejin  Coyle'sotwe 

Anerat  Expextci — 

1.  Arc  a  prefenvd  claim 

2.  Priority  of  claiiaa  for 

'J.  What  are  proper 

id— 

1.  Oat  of  which  olajmt  ore  paid 

2.  Proceeds  of  boada .. . . 

3.  Proviaioiis  for,  under  wUl .. 

FuHdt  in  TitaiHrg— 

1.  Locality  of 

tkrther  Htaring — 

1.  Id  regard  to  commiasiouers'  fees 

Atarc  litigalunt — 

I,  Id  regard  to 

fWlKre  PaifmpHfi — 

1.  To  General  Meigs,  in  regard  to . 

Future  Eight  to  Salary— (See  Salary.) 
FatitTt  Salarf— (Sets  Salarg.) 


O. 


1.  Payment  of  ofQcora  of  at 
OomuAtf! — 

1.  In  relation  to 

Ottmiilite  Proeeii — 

1.  In  relation  to 

2.  In  relation  to  decree  of  court  . . 
GarfiiAmmf — 

1.  As  to  payment  of  salary 

2.  Inrelatdonto 

3.  Od  behalf  of  Qreditors 
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ngtr — 

1.  Unreasonable  search  by  internal  revenae 7^ 

1.  Appointment  of  internal  revenue 67 

2.  Salaries  and  expenses  of 65 

tmtral  InieniUm — (See  Intention.) 

1.  Of  testator  as  to  disposition  of  bonds 87 

ineral  Land  Oj/to^— 

1.  Appropriations  for 123 

2.  Auditing  and  settling  acconnts  in 247 

3.  In  relation  to  act  establishing  the 248 

4.  Letterof  Commissioner  of 1 

meroZ  M.  C,  Meig9— 

1.  Appointment — contract 605 

2.  Appointment  of,  as  an  agent 605 

3.  Assignment  of,  to  duty  by  the  Secretary  of  the  Interior 610, 618 

4.  Dnty  of  First  Comptroller  regarding  accounts  of 616 

5.  Duty  of,  to  render  service  to  the  Qovemment 603 

6.  In  regard  to  appointment  of 609 

7.  Not  made  an  officer  by  act  of  August  7,  1882 609 

8.  Prohibitions  against  extra  payments  to 623 

9.  Status  of,  as  a  retired  Army  officer 601 

'^eral  Order — 

1.  Regarding  retired  Army  officers •• 610 

i^r^Ordere-- 

1.  As  to  assignments 36 

a.  Shipping  freight 128 

^^ral  of  the  Armp — 

1.  In  regard  to  set-off 503 

^^ral  Provieione— 

1.  Of  statutes 32 

^^T^cl  Revenues — 

1.  Inregard  to 561 

•eroZ  Bigk^— 

1.  Enforcement  of 289 

^^^ral  BuU— 

1.  As  to  property,  rights,  injuries 289 

2.  Inregard  to  effect  of  statutes 539 

"*€ra{£iU0t — 

1.  Construction  of  repeals 85 

•»«rol  Worde— 

1.  Construction  of 242,421 

2.  Disturb  not  a  special  power 215 

3.  Effect  of 67 

4.  Inregard  to 475 

^^odeiie  Swrvejf — 

1.  Allowances  for , 627 

^^ropAicol  State— 

1.  Cannot  be  chargeil  with  a  liability 372 

^ia  Cam 354 

'eMyta  c;aM  (addition  to) 642 

1.  Account  of,  for  direct  tax 356 

2.  Amount  appropriated  for,  used  as  set-off 356 

3.  A  political  cut  i>orate  State,  May  29,  l(K>d 355 
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4.  Balance  due  from Saatfl 

5.  Certificate  of  ComptioUer  charging  liability  of • :J^'-52 

6.  Chargi ng  liability  of  political  corporate  State  of 

7.  Civil  officers  in,  daring  reoonstmction 

8.  Congressional  representation  of 

9.  Considered  as  a  political  body 

10.  Credit  for  supplies 

11.  Credits  in  register's  office  for 

12.  Civil  existence  of 

13.  Direct  taxes — appropriation 

14.  Existence  of  State  of 

15.  I^^inctions  of  State  government  exercised  by 

16.  Legality  of  State  government 

17.  Legal  State  government  in 357, 

16.  Liability  against 

19.  Order  assigning  to  third  military  district 

20.  Ordinance  of  secession 

21.  Question  as  to  existence  of,  as  a  State  on  the  S9th  of  May,  1868 3S 1 

92,  Ratification  of  Confederate  constitution 

23.  Refund  of  direct  tax  to  State  of 

24.  Reorganization  of  State  government 37^ 

25.  Restoration  of ?S^ 

26.  Restoration  of  State  government 3rO 

27.  Set-off  against 3r3 

28.  Statutes  of,  regarding  direct  tax 

Oerman  Ocean — 

1.  Snrgings  of,  as  to  small  things 7 

Gift— 

1.  In  regard  to 5r«-> 

Gifts-- 

1.  As  to  district  attorneys 4:5*^ 

Gilpin  J  Hetiry  D. — 

1.  Attorney-General,  opinion  by,  regarding  decisions  of  the  Comptroller..     JW^ 

2.  Attorney-General,  opinion  by,  regarding  compensation f3^ 

Glwes— 

1.  Duty  on ' 1^1 

Golden  Rule — 

1.  Of  coustnictioD &i^ 

Goodman  J  WiUiant — 

1.  Party  in  Mississippi  Central  Railroad  Company's  case b55 

Government — 

1.  Ability  and  willingness  to  pay ST5 

2.  Adjustment  of  demands  against 185 

3.  A  republican  form  of 'STO 

4.  As  a  debtor  subject  to  no  local  control « 27(^ 

5.  As  an  independent  department  of 97 

6.  As  creditor,  priority  of 2^^ 

7.  Asserting  claim  against i^ 

8.  Authority  of  officers,  agents,  or  employes 5*'^ 

9.  Commissions  paid  by ^ 

10.  Doctrine  of  equal  powers  of 301 

11.  Ett'ect  of  Comptroller's  decision  on  Executive  branch  of ^ 

12.  Estopped  from  asserting  mistakes  of  its  officers 5^^^ 


13.  Expenses  of,  for  fiscal  year M 
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L4.  Holding  office  nnder  national  and  State 486 

L5.  How,  when,  and  to  whom,  debts  of,  are  paid 300 

16.  In  regard  to  oonaeut 458 

17.  In  relation  to  administration 274 

16.  In  relation  to  title  to  land 318 

19.  In  relation  to  title  to  public  lands 318 

iO.  Interference  with,  in  paying  its  debts 274 

^1.  Invasion  of  rights  by 74 

2fZ.  Jurisdiction  of,  as  to  set-off 506 

23.  Laws  and  usages  of— debts 275 

24.  Not  liable  for  interest  on  final  Judgment 573 

25.  Obligation  of,  as  to  contracts 585 

26.  Payment  of  compensation  by,  to  railroad  companies 214 

27.  Payment  of  debts  by 338 

28.  Privileges  of,  as  a  debtor 271 

29.  Rightof,tomakeaset-oflf 105,360 

30.  Right  of,  to  services  without  compensation 600 

31 .  Right  of,  to  withhold  compensation  for  carrying  mails .' 196 

32.  Rights  of,  as  to  Pacific  railways 194 

33.  Technical  synonyms  of  the  pecuniary  remunerations  made  by 141 

34.  Ubiquity  of,  throughout  the  Union 275,341 

35.  When  charged  with  a  liability 599 

mnkfint  Bond§—{Hee  Bands,)  • 

1.  As  to  land  grant  railroad  companies i 127 

•2.  Creditor's  bill— judgoient 328 

3.  Pacific  railroads,  built  by  aid  of 240 

mment  Claims — 

1.  Paid  by  one  rule 292 

•mment  Debts— 

1.  In  relation  to 346 

2.  No  Judicial  control  over 300 

mment  Drt^fts— 

1.  Maryland  administration  statute 281 

mment  Freight — 

1.  Shipments  of 213 

frnment  Fund— {Bee  Fund,) 
rmwtent  Indebtedness— 

1.  No  local  situs  in  District ,...  349 

mment  Interference— 

1.  With  private  rights 226 

itnment  Officers— 

1.  Non-liability  of  to  suit,  or  Judicial  control 304 

imment  Patents — 

1.  Ofland  to  Indians 251 

msMnt  Printing'Office— 

1.  Only  public  printing  allowed  to  be  executed  in 97 

2.  Protection  of,  from  fire 598 

3.  Printing  and  binding 95 

4.  Public  printing  to  be  executed  at  the.'. 96 

Tnment  Propertjf — 

1.  Proceeds  of 122 

2.  Taxes  on 249 

mment  Supplies — 

1.  On  railroads 204 


x.  ui  MD<u,iDaiviaaAi  inaiMU 

GraMty— 

1.  In  kdditioD  to  oouaideratioD  for  oompiomiM 

9:  In  regard  to  paymeDt  of  Gflnn*!  Maigs... 

3.  Pmd  todistriot  sttome;. 

Graf,  A.  3.— 

1.  Fnttyiu  Balflton's  cue 

Oreat  Britaiit— 

1,  CUima  between  this  ooDotry  kod 

2,  Treaty  with,  award  in  faTorof  Penberton 

Grttu,  Jamei  A. — 

1.  Attoniey  in  GeorglBcaae 

Ori«emiei»— 

]■  Bigbt  ordiaonaaing 

GritwoM,  A.  W.~ 

1.  Atlnrneyln  Sobell'a  OMe 

fTroM  Reetiptt — 

I.  In  legatd  to  salary  of  pMtnuwtara .' 

Gmdg,  Ftlui— 

1.  AtUHney .General,  opinion  by,  rcfptrdlng  deoisiona  a. 

2.  Attorney-Qeueral,  opinion  by,  regaiding  oompenaatit 

eaardCaa« 

Gmari— 

1.  Inielation  to — 

2.  Mileage  for 

3.  No  fee  provided  for  attendance  of 

4.  Not  an  officer 

E>.  TtAnsporting  criminala . 

GMrd*~(See  Dtpmlf  Marthalt.) 

0««rdiaii — ^Sr«  Ailmlmiilrator ;  Ctttal  Qme  IVutt;  ExKHtvr.) 

1.  Anthorityof 

2.  InielatioD  to 

It.  Partial  aeconnt  of 

Gtiaraiaiiit— 

1.  Jiiriwliotiou  over  nionev 
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■^ito^— (See  DamieiU. ) 

1.  In  relation  to  seat  of  Government 350 

atUnoeU,  J,  J?.— 

1.  United  States  attorney,  letter  of,  regarding  pay  of  deputy  marshals  .. .  473 
talKaacPa  (km— 

1.  AfBrmationof 263 

^Qlttead,  Eminel  P.— 

1.  Administrator  of  John  J.  Pnlliam  and  John  N.  Pulliam 267 

2.  Party  in  Keyser's  case 263 

3.  Riicht  of,  to  indorse  certain  Treasury  drafts 268 

Gfmosdb,  W.  F.— 

1.  Administrator  of  John  J.  Pulliam 267 

larrii,  George  E, — 

1.  Attorney  in  Pease's  case 501 

Ttrtf  BUMtm — 

1.  Contract  and  assignment r...  42 

(ttydeii^e  due-- 
fajfden,  Henrjf  F. — 

1.  Chief  engineer  of  the  Senate,  party  in  Hayden's  case 416 

^ead  of  Department— 

1.  Ab  to  authority  of 605 

2.  Authority  of,  over  appropriations 135 

3.  Authority  of,  over  credits  or  allowances  made  by  predecessor 372 

4.  Authority  of ,  regarding  leaves  of  absence 529 

5.  Authority  of,  to  detail  a  clerk •. 526 

6.  Discretion  of,  as  to  extra  compensation 601 

7.  Duties  and  responsibilities  of 292 

8.  In  regard  to  assignment  to  duty  of  retired  Army  officer 611 

9.  Services,  supplies,  repairs 136 

oad  of  Department — 

1.  CUims  referred  by 286 

eaie  of  Departmente — 

1.  Additional  duties  imposed  on 620 

2.  ApxK>intments  by « 125 

3.  As  to  disbursements  ..^ 125 

4.  Authority  of,  to  appoint  clerks 242 

5.  Certified  balances 374 

6.  Discretion  of,  regarding  extra  compensation 628 

7.  Pnrsenting  Congress  with  estimates  of  deficiencies 252 

ead  of  Familjf  — 

1.  Sales;  direct  tax 382 

earing  and  Deciding — 

1.  Fee  of  United  States  commissioner  for 471 

2.  On  more  than  one  criminal  charge  a  day 472 

earth  of  Distiller— 

1.  Sacrednessof 74 

eirloome— 

1.  In  relation  to 259 

eirs  of  an  Intestate — 

1.  Bights  of.... 337 

isntm,  Andrew  8. — 

1.  Party  in  Election-Proclamation  case 

ighwaye — 

1.  As  to  public 130 
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Hill,  N.  P.— 

1.  Bill  introduced  by ;  money  order xi 

Hire — (See  Synonyms,) 
History — 

1.  Of  Congressional  action — Pacific  Railways 213 

2,  Of  legislation  and  action  regarding  Railway  Compensation  case 193 

Historical  Facts^ 

1.  Consideration  of,  regarding  direct  tax  of  Georgia 368 

Hoar,  Ebensxer  B. — 

1.  Attorney-General,  opinion  of,  regarding  decisions  of  Comptroller 373 

HohhSy  Thomas  J. — 

1.  Payments  by,  for  supervision  of  stamp  paper 80 

Hohson,  H,  P, — 

1.  Administrator  of  Jobn  N.  Pulllam 267 

Holland — 

1.  Dikes— ramparting — ^as  to  small  things 73 

Home  Creditors — 

1.  Policy  of  nations  to  protect 349 

2.  Protecting  interests  of 297 

Homestead  Applicant — 

1.  Commission  paid  by 3 

Homestead  Commissions — 

1.  In  regard  to 583 

Homestead  Entries — 

I.  In  regard  to 583 

Homestead  Lands — 

1.  Commissions  and  fees 9 

Hospital— {See  Freedman^s  Hospital.) 
Hospital  Sermoe — 

1.  Pay  for 1^ 

House  Bill — 

1.  To  secure  indemnity — subsidy  bonds 211 

House  Committer  on  Elections — 

1.  Views  of  members  as  to  election  of  Delegates 55 

House  Contingent  Fund — 

1.  In  regard 530 

Householder — 

1.  Property  of,  exempted 250 

House  of  Eepresentatives — 

1.  Authority  of  oflScers  of 532 

2.  Claims  reported  to  Speaker  of ^ 

3.  Delegates  in ^ 

4.  Resolution  iutroduoed  into,  by  Mr.  Lawrence  regarding  indemnity  of 

subsidy  bonds ^^^ 

5.  Resolution  of,  regarding  direct  taxes 390 

6.  Sole  judge  as  to  election  of  members 586 

House  Resolution — 

1.  Index  to  Congressional  Record 529 

Houses — 

1.  Ri^ht  of  people  to  be  secure  in  their 72, "J 

Howard  University  Case 1'^ 

Howard  University — 

1.  Appropriations  for  repairs  of 116,117,11^ 

Huhhard  4^  King— 

1.  Creditors  of  Larkin  &  Patrick ^^ 
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iM,  Sobert  M, — 

1.  Jadge,  opinion  of  circuit  court  in  Ralston's  case  quoted 508 

c«,  W.  ^.— 

1.  Contractor  for  supplies 40 

1.  Evidence  of 37 

2.  Is  not  similarity 444 

tl  Allowances — 

1.  In  relation  to 723 

%l  Fee9 — 

1.  Responsibility  of  Qovemment  for  exactions  of 575 

( DtBtillen'^ 

1.  Organized  movement  against 67 

!>!#— 

1.  Five  per  cent,  on  proceeds  of  sale  of  public  lands  in 644 

^rHalJuriee — 

1.  Trial  by 73 

leation — 

1.  Repeal  by 504 

2.  Repeal  of  act  by 80 

3.  Taking  power  by 550 

ied  Authority  Case *. 80 

ied  Power— 

1.  In  regard  to 549 

iedBipfal— 

1.  Rule  of 85 

^ng  Worde— 

1.  Into  statutes,  danger  of 617 

i9oniHg—(Bee  Arre$t ;  Warrant) 

1.  In  regard  to 474 

lent*— 
1.  Are  supplied  by  intendments 80 


1.  Of  public  officers,  increase  of 627 

me  Tax— 

1.  Repayment  of 586 

mpatibilitp  Can 486 

mpatibiUty— 

1.  In  offices,  what  constitutes 488 

2.  Of  the  designation  and  the  appointment  of  Oeneral  Meigs 600 

mpoHhle  Ofieee— 

1.  Executive  order  regarding 489 

2.  In  regard  to  holding t 487 

uiiteneif — 

1.  In  construction 74 

•poreal  Sights — 

1.  Are  coextensive  with  the  United  States 270 

2.  In  relation  to 329 

used  Mail  Service— 

1.  Statute  regulating xx 

nhent" 

1.  Right  of,  to  salary «>4 
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P»ge. 
Indebtedness — 

1.  Evidenceaof 571 

Indemnity — 

1.  Against  loss — subsidy  bonds ill 

2.  Judgment— draft 460 

3.  Obtaining,  by  action  on  a  bond • 137 

Indemnity  Lands — 

1.  Location  of 583 

Indemnity  Location — 

1.  In  regard  to  swamp  land 580 

Independent  Company — 

1.  Retaining  comx^ensation  fiN>m 199 

Independent  Corporation — 

1.  Utah  and  Northern  Railroad  is  an V6 

Independent  Railway  Companies — 

1.  Regarding  earnings  due  to ^ 

Index — 

1.  To  Congressional  Record,  as  to SS9 

2.  To  Congressional  Record,  preparing  an ^ 

Indorsement  Case • 4S7    ; 

Indorsement — (See  Forged  Indorsement,) 

1.  In  regard  to •• 460 

2.  In  relation  to  situs ^ 

3.  On  application  for  appeal  in  Meigs's  case 616 

4.  Ofchecks  and  drafts ® 

ndorsements— 

1.  Drafts,  administrators ^ 

2.  Of  draft  of  deceased  person  by  representative  of ^ 

Indians — 

1.  Grant  of  land  to  individual ^^ 

2.  Reservations,  property  of ^ 

3.  Treaties  with * ^ 

Indian  Agent — 

1.  Army  officer  acting  as ^^^ 

Indian  Industrial  School — 

1.  At  Carlisle,  Pa.,  extra  compensation  to  Capt.  R.  H.  Pratt  for  serricestt  5^ 
/  ndian  Lands — 

1.  In  relation  to  title  to ^ 

2.  Not  a  part  of  Territory  of  Nebraska ^ 

3.  Notpubliclands ^ 

Indian  Relations — 

1.  In  regard  to °** 

ndian  Reservation — 

1.  Five  per  cent,  of  value  of **' 

Indian  Service — 

1.  Contracts  for ^ 

ih  I  ian  Treaty — 

1.  As  to  cost  for  selling  laud ^ 

Indian  Trust  Lands — 

1.  Agent  for  sale  of ^^^ 

Indictments — 

1.  Services  in  preparing 

Individuals — 

1.  As  to  title  to  lands  from  Govemmeut 
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1.  Not  saffloient  for  appropriations 92 

1.  In  carrying  maila 160 


1.  As  to  yiolationa  of  internal  revenue  law 61 

2.  In  regard  to  compensation  of  chief  snpervisor 491 


1.  Services  in  preparing 45 


1.  Employed  to  detect  frauds  in  revenue 66 

wtt,  B.  C— 

1.  Attorney  for  C.  D.  Spaids 39 

letian — 

1.  Against  disposition  of  drafts 264 

2.  Against  paying  money  due  on  bonds 312 

3.  Against  Treasury  officers. 342 

4.  In  relation  to 299 

5.  Judiciary  will  not  interfere  by 318 

6.  Power  of  courts  by 326 

7.  Restraining  executive  officers 313 

8.  Restraining  issuance  of  public  securities 316 

irg  mid  ExamimaiUm — 

1.  Compensation  of  district  attorneys  for  making 45 

ky  and  EaMwUnaH(m$ — 

1.  In  regard  to  allowance  to  district  attorney 644 

kemt  Aitiffmrnent — 

1.  In  relation  to 311 

kmUAirigncr — 

1.  Rights  to  claim  held  by 288 

kent  Partnenkip— 

1.  As  to 22 

K<or«— <8ee  Agents,) 

i.  Of  land  offices,  duties  of 126 

2,  Salaries  and  expenses  of 124,126 

UhmenU — 

1.  Salary  of  Congressmen  paid  by 103 

meiions — 

1.  Consuls — time 416 

2.  In  regard  to  prevention  of  disease 438 

3.  Time  of  foreign  representative  for  receiving 445 

4.  To  diplomatic  and  consular  officers 410 

5.  To  marshals 480 

mcfjoa  Period — 

1.  In  regard  to  foreign  minister 450 

rreeiUm — 

1.  Expenses  in  aiding  to  suppress 365 

rrecH&nary  Statee— 

1.  Direct  taxes  in 375 

2.  Lands,  titles,  direct  taxes 381 

ndmente — 

1.  Incidents  are  supplied  by •••  HO 

1.  In  a  last  will  and  testament 86 

2.  In  construction 74 
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ftp. 

Inten  Hon — Continued. 

3.  In  regard  to 4^4 

4.  In  regard  to  fraotiouB  of  a  day 639 

5.  Of  Congress  in  act  of  March  3, 1873 214 

6.  Of  Congress,  test  of W 

7.  When  particular,  cannot  be  carried  out,  general,  must  be 87 

Interest — (See  Claim,) 

1.  After  final  judgment,  in  regard  to 575 

2.  Allowance  of.  by  Department's S75 

3.  Liability  to  pay 280 

4.  Liquidation  of 240 

5.  Of  Pacific  Railways,  liquidation  of , 306 

6.  Of  subsidy  bonds 188,232 

7.  Of  subsidy  bonds,  payment  of Il9 

6.  One-half  earnings  applied  to  liquidation  of 245 

9.  On  final  judgment 57J 

10.  On  Government  bonds,  right  to 87 

11.  On  judgment  against  collector.. 575 

12.  On  subsidy  bonds,  mode  of  paying 235 

13.  On  subsidy  bonds,  payment  of,  by  5  per  cent,  of  net  earnings 201 

14.  On  subsidy  bonds,  payment  of,  by  one-half  of  compensation  for  trans- 

portation  1... 201 

15.  On  subsidy  bonds,  reimbursing  Government  for 120 

16.  On  subsidy  bonds,  right  of  Government  to  be  paid 

17.  Paid  on  subsidy  bonds,  reimbursement  of 

18.  Power  coupled  with  an - ^ 

19.  Reimbursement  of 214 

20.  Statute  of  limitations  as  to 12 

21 .  Warrants  issued  ou  account  of  reimbursement  of, 244 

Interest  Checks — 

1.  In  relation  to  payment  of 202 

Interest  Coupon — 

1.  On  registered  bonds 460 

Interior  Department — (See  Department  of  the  Interior.) 

1.  Annual  appropriation  for  expenses  of. ^ 

2.  Bonds  of  special  agents  of 124 

3.  In  regard  to  special  agents 520 

Interior  Department  Building — 

1.  Repairs  of 132,138 

Internal  Bevenue — (See  Commissioner  of  Internal  Bevenue.) 

1.  Appointment  of  officers  of 67 

2.  As  to  drawbacks 21 

3.  As  to  duty  of  district  attorneys 64^ 

4.  Credits  in  accounts  for .' 430 

5.  Deputy  collectors,  examination  of  fruit  distilleries 61 

6.  Entry  and  search  of  distillery  premises ^ 

7.  Power  of  entry  and  search ^ 

8.  Redemption  of  stamps 430 

9.  Stationery  furnished  collector  of 3^ 

10.  Stationery  furnished  to  officers  of 1^ 

11.  Taxation,  reduction  of. ^ 

Internal  Bevenue  Agents — 

1.  Appointment  of ® 

2.  Authority  of  Commissioner  of  Internal  Revenue  over. ''* 

3.  Powers  and  duties  of ^ 

4.  Special  duty  oC *^ 
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nknuU  B€venM§  Bureau — 

1.  Regnlation  and  practice  of,  regarding  stationery 397 

ilinuiZ  Bevenue  CoU€eHom9— 

1.  Money  received  as  a  compromise 430 

Utrndl  Bevemue  Law — 

1.  Violations  of 61,76 

UenuU  Reveuue  Law— 

1.  Punishment  for  violations  of 69 

2.  Violating  the 63 

ikntal  Beveume  OJf/oen— 

1.  Collecting  direct  tax  in  Delaware 385 

2.  Direct  tax 384 

tlffvaJ  Bfntuwt  TaxaHou — 

1.  To  reduce ^...  402 

tmmaX  Bevemue  Taxe$ — 

1.  Enforcing  lien  for 422 

tmrutUUmal  Law 

1.  Determination  of xxvi 

2.  In  regard  to  diplomatic  officers i 445 

3.  In  relation  to 283 

4.  Regarding  pnblic  ministers 448 

Imrplaader — 

1.  Government  filing  bill  of. *  316 

imprelatUm — (See  ConitrMetion.') 

1.  In  regard  to 454,565 

Urj^retatUm  of  Statute —  • 

1.  As  to  absnrd  conseqnences 53 

imrpretation  of  Statutee— 

1.  In  regard  to...., xxxiii 

\tentai€  Bailroads— 

L  Ascarriers ^ 204 

tkrvemtian — 

1.  Of  President— Georgia 370 

ikitate— 

1.  Collecting  money  due  to 322 

2.  Debts  of  an 257 

3.  Rights  of  widow  of .-. 257 

In  the  DepartmenU  "— 

1.  In  regard  to  meaning  of  the  expression 622 

vkredmctkm xix 

W9MgatUm—{&ee  Examination,) 

1.  Warrant,  committal 512 

^mettigaaane-^ 

14In  regard  to ^ 526 

2.  Under  internal  revenue  laws 73 


1.  Five  per  cent,  on  proceeds  of  sale  of  public  lands  in 644 

^  Fence — 

1.  Inclosing  carp  ponds 120 

Irelssd— 

1.  Lamentable  illustration 73 

2.  Present  condition  of 73 

3.  Rights  violated  in 74 

tniug  Procee*^ 

1.  Right  to  compensation  for 88 


)  First  Comptroller's  Ojji/ce^  j., 


ems — 

1 .  Of  charge  and  discharge 

2.  Suspended  in  an  account 

iemized  Statements — 

1.  In  regard  to  commissioners'  fees. 

2.  Of  fees  indorsed  on  warrants . . . . 
ItemUed  Voucherit— 

1.  For  District  expenses 


J. 

Jcuskete-- 

1.  Inclosing  register  of  arrival  and  departure  of  mails -.    ..  ... 

Jefferson — 

1.  Quoted  as  to  independence  of  Congressmen 

Jewels — 

1.  Of  a  widow •  ....    i 

Johnson f  Cyrus — 

1.  Party  in  special  deputy  marshal's  case •  .....    ^^ 

Johnson,  Rtverdy — 

1.  Attorney-General,  opinion  by,  regarding  decisions  of  Comptroller.  •  ...    ^ 
Joint  Committee — 

^  On  printing  index S3i 

Joint  Power — 

1.  In  regard  to iSi 

Joint  Resolution — 

1.  Compensation,  ibdex 5S 

2.  Extent  of  authority  of , .— .    5S 

3.  Index  to  Congressional  Record ..••    5V 

4.  Quoted,  printing  and  distributing  index  of  Congressional  Record SSI 

5.  June  23, 1860,  printing  and  binding • •••     ^ 

6.  April  6,  1870,  extra  compensation ® 

7.  April  6,  1870,  retired  officers *W 

8.  Fel)riiarj'  9, 1871,  Commissioner  of  Fish  and  Fisheries ^^ 

9.  February  27,  1877,  retired  officers ^^ 

10.  June  30,  1882,  continuing  appropriations * ^^^ 

11.  June  30,  1882,  continuing  appropriations,  quoted  from ^' 

Joint  Resolutions — 

I.  Construction  of "^ 

Joint  Stock — 

1.  Net  proceeds  of ** 

JoneSy  Thnddeus — 

1.  Party  in  Hayden's  case *' 

Jordan^s  Case » 

Joslyn,  M.  L, — 

1.  Acting  Secretary  of  the  Interior,  letter  of,  quot-ed  regarding  erection 

of  new  Pension  building 

Joseph,  Richard — 

1.  Disbursing  clerk  Interior  Department,  copy  of  accounts  of 

Journal  Entry — 

1.  Made  by  court,  regarding  costs  and  fees • 

Journals  of  Congress — 

1.  Index  for  the 

Judges — 

1.  Compensation  of •••••. 

2.  Duties  of 
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p«g©. 
'g — 

1.    Jlk^^ainst  collectors  of  onstoms 573 

^    Jlk^^ainst  Marshal  Ochiltree 102 

3.    .A^pplying  salary  on  a 110 

i.    J^^  Court  of  Claims  in  regard  to xxxi 

i>.    ^^^  Coort  of  Claims,  quoted  in  indorsement  case 457 

5.    C? onsen t  to  open 578 

^.    dJopy  of,  on  Court  of  Claims'  Journal  in  Meigs's  case 615 

3.    £I:fi*ect  of  Comptroller's 177 

^.    mispress  contract  arising  upon 470 

(>•    f^inality.  Comptroller,  Judicial  court 170 

1-    Xx2  Court  of  Claims,  in  regard  to 457 

^    Xx2  damages • 72 

3.    Xsa  favor  of  Pacific  Railroads  for  one-half  of  compensation S34 

^    XzA  relation  to  creditor's  bill 331 

^^    Xxi  Supreme  Court,  Pacific  Railways 196 

^-   ^^«w  contract,  re«  adjudicaia 573 

^7*   Ol)ligation  to  pay  assignee  of 469 

Ld.   Of  a  Judicial  court 156 

19.   Of  an  officer,  effect  of 167 

^-  O^apredecessor, fMod/iM^^ta  ....? 362 

^-  O^Courtof  Claims  in  Meigs's  case 626 

*^  C>f  executive  officer,  in  relation  to 299 

^  C>:f  First  Comptroller  in  regard  to 354 

**•  Caponing  of 573 

85.  R^yersalof 579 

^*  ^^ght  to  vacate,  set  aside,  or  change  a 578 

^-  ^e^off  against  claim 501 

*^  "XTlie  highest  form  of  contract 460 

7^'  ^^en  interest  ceases  on  a 575 

.     •  ^Vrit  of  error  to  review  a 575 


^*  Against  a  deceased  person 259 

A.ppropriation  for  payment  of 573 

^  Aasignable  though  not  negotiable 469 

^*  Of  Postmaster-Gtoneral  regarding  deductions 157 

5.  Bights  merged  in 576 

"^•^^m  CrwK«or#- 

»!•  In  relation  to 331,345 

^       1.  Of  patentee 329 

1.  Payment  of  salary  to 104 

^      8.  Salary  of,  as  set-off 104 

1.  Set-off  of  surety 502 

^■^MaZ  AdmhiUtration^ 

1.  Inrelationto 314 

^Hkial  Autharit^— 

1.  Essence  of,  to  inquire  into  violations  of  law,  and  to  give  appropriate 

remedy 318 

2.  Exercised  only  after  draft  is  paid 299 

3.  In  relation  to 307,362 

4.  Relation  of,  to  executive  authority xxxui 
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Judicial  Branch — 

1.  Encroaching  npon  powers  and  duties  of ^ 

Judicial  Common  Lav— 

1.  In  regard  to ^        ^ 

Judicial  Court — 

1.  Finality  of  J  adgment  of ^      170 

Judicial  Courts — 

1.  Relief  furnished  by .,     3Si 

2.  Resort  to,  to  remedy  overpayment  by  the  Government ••     156 

Judicial  Dedtions — (See  Deci»ion$,) 

1.  In  relation  to  executive  authority --     307 

2.  In  relation  tx)  Pacific  Raiboads ^ 

Judicial  Decrees — 

1.  Effectof ^^ 

Judicial  Department — 

1.  Of  the  Government,  in  relation  to * 

Judicial  Judgment — 

1.  Effectof J* 

2.  Rights  of  action  barred  by 

Judicial  Jurisdiction —  ^^ 

1.  In  relation  to ^^ 

Judicial  National  Common  Late —  * 

1.  No  general  system  of XXVt** 

Judicial  Officer — 

1.  In  regard  to  appointment  of ^ 

2.  Liability  of '. ^ 

Judicial  Procedure — 

1.  In  relation  to  forms  of ^ 

Judicial  Proceedings — 

1.  Validity  of 3S 

*2.  Writ  of  error  in , iTa 

Judicial  Process — (See  Process.) 

1.  In  relation  to  payment  of  State  debts 316 

2.  Money  payable  to  claimants 329 

3.  United  States  not  subject  to '^ 

Judicial  Power — 

1.  Begins  after  payments  have  been  made S^ 

Judicial  Records — 

1.  Right  of  citizen  to  copy  of ^ 

Judicial  Remedy — 

1.  lu  regard  to xxvin 

Judicianf — 

1.  Non-interfernce  by 301 

2.  Will  not  interfere  by  mandamus  or  injunction  with  officers  of  Land 

Office 31^ 

Judiciary  Committee. 

1.  Resolution  introduced  by  Mr.  Lawrence,  subsidy  bonds ^1^ 

Jurisdiction — 

1.  Accounting  officers,  Court  of  Claims ^^ 

2.  As  applied  to  the  First  Comptroller 3^ 

3.  Cession  of,  by  State,  site  for  public  building 1^** 

4.  Court  declining  to  take 349 

5.  Death  of  distant  claimant 333 

().  Definition  of 3h^ 

7.  Exercised  by  Comptrollers Wiv 
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jy  court 262 

t)y  courts  over  private  debtor 332 

I  of 156 

o  administrators 349 

0  Comptrollers 361 

to  consent 457 

to 353,357,374 

to  loan  by  Peru 300 

I,  presumptions 363 

can  confer 580 

ing  officers 176,188,354 

ing  officers  in  Treasury  Department 192 

ing  officers  over  legal  claims 254 

ing  officers  under  appropriations 254 

8  and  Comptrollers 254 

iter  final  judgment 578 

172,307,573 

>f  equity  may  be  invoked,  patentee,  trusts 318 

ve  officers 307,606 

»mptroller 179 

omptroller,  direct  taxes 356 

>mptroller  over  postal  accounts 167 

power 176 

retary  of  the  Interior,  appeals 511 

published i 321 

mts 243 

y 319 

lury  warrants  Second  Comptroller  has  no 243 

3n  against 363 

f 266 

authority  to  make  swamp-laud  selections 581 

•judgment  for  want  of 579 

1  different 345 

331 

jbtor  to 331 

to  balances 173 

of,  in  some  of  the  States 473 

476 

o  keep  a  docket 408 

K. 

to  direct  tax 354 

road — 

t  of  accounts  of 1 206 

261 

r 

syser's  case 263 

0  indorse  certain  Treasury  drafts 268 
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L.. 

Laborer — 

1.  EmploymeDt  and  paymoDt  of 83 

Laborers — 

1.  Payment  of 140 

Lanoasterf  Charles  Calvert — 

1.  Attorney,  in  Chief  Cupervisors'  Compensation  case 442 

2.  Attorney,  in  Copy  case 493 

3.  Attorney,  in  Wells'frcase 403 

lAind — 

1.  Advertised  and  publicly  sold,  dii«ct  tax 386 

2.  In  regard  to  sales  and  grants  of xxxxv 

3.  In  relation  to  grants  of 248 

4.  Legal  or  equitable  title  to 317 

5.  Percentage  of  net  proceeds  of  sale  of ^ 

Lands — (See  Public  Lands,) 

1.  Bid  in  by  tax  commissioners 390 

2.  Entered  under  timber  culture  act 1 

3.  Resales  of,  direct  taxes 380,387 

Land  Accounts — 

1.  Authority  of  First  Comptroller  over 217 

2.  Conclusiveness  of  decision  of  f^irst  Comptroller 218 

3.  Effect  of  decision  of  the  Secretary  of  the  Interior  on  settlement  of 217 

Land  Entries — 

1.  Investigating  fraudulent Ui 

Land- Grant — 

1.  Never  received  by  Utah  and  Northern  Railway  Company 193 

Land- Grants — 

1.  In  relation  to 232 

Land-Grant  Eailroad  Case 127 

Land-Grant  Eailroad  Company — 

1.  Equitable  title  in,  to  lauds 319 

2.  Incumbering  lands  of 31? 

Land-Grant  Bailroads — 

1.  Id  relation  to 130,232 

Land  Office — (See  General  Land  Office.) 

1.  Decision  of,  as  to  rights  of  pre-emptor 3h 

2.  Rules,  customs  of 299 

Land  Offices — 

1.  As  to  commissions  of  registers  and  receivers  of 1 

Land  Patents — 

1.  To  Indians 251 

Land  Scrip — 

1.  In  regard  to 553 

2.  Secretary  of  the  Interior,  injunction 313 

Land  Service — 

1.  In  carrying  mails 166 

Land  Warrant — 

1.  In  regard  to 5e3 

Land  Warrants — 

1.  In  regard  to  military 644 

Larkin  4"  Patrick — 

1.  Contractors,  in  relation  to 40 

Late  Quartermaster  General — 

1.  In  regard  to  Pension  building  and  pay  of  Qeneral  Meigs 620 
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1.  Deliuitiou  of,  by  Hlackstoue 74 

'2,  Distinction  between  equity  and 4*61 

3.  Essence  of 74 

4.  In  regard  to  proper  construction  of 354 

5.  Oblif^ation  of  contrac  s 201 


1.  Construction  of,  by  Comptrollers xxvi 

:i.  Governing  contracts 31 

3.  In  regard  to  settlement  and  adjustment  of  accounts 390 

19  Department — 

1.  Establishment  of  Department  of  Justice 116 

w  in  England — 

1.  As  to  delivery  of  bond  in  blank 18 

w-Jterckant — 

1.  In  relation  to 282 

2.  In  relation  to  drafts 282 

m  of  Admimittration — 

1.  Change  in  general  principles  of 338 

\w  of  Agency — 

1.  Obligation  of  district  attorney 426 

2.  Regarding  printing  of  Supreme  Court  rejKnta 96 

m  of  CUUme— 

1.  Against  Government,  Lawrence's 12 

HP  of  Maryland — 

1.  In  relation  to  debts  in  District 291 

m  of  the  Domicile — 

1.  Construction  of,  by  Comptrollers xxvi 

2.  Right  to  payment 306 

mful  Pursuits — 

1.  Right  to  engage  in 73 

tmrenoe,  William — 

1.  First  Comptroller,  decision  by,  in  Allen's  Account  case 514 

2.  First  Comptroller,  decision  by,  in  Andrews'  Appeal  case 31 

3.  First  Comptroller,  decision  by,  in  Brazee's  case 511 

4.  First  Comptroller,  decision  by,  in  Chief  Supervisor's  Compensation  case.  443 

5.  First  Comptroller,  decision  by,  in  Clarkson's  case 485 

6.  First  Comptroller,  decision  by,  in  Copy  case 494 

7.  First  Comptroller,  decision  by,  in  Conger's  Appeal  case 536 

8.  First  Comptroller,  decision  by,  in  Deceased-Attorney  case 515 

9.  First  Comptroller,  decision  by,  in  Deceased- Claimant  case 255 

10.  First  Comptroller,  decision  by,  in  Detection-Appropriation  case 62 

11.  First  Comptroller,  decision  by,  in  Drawback-Expiration  case 402 

12.  First  Comptroller,  decision  by,  in  Dunn's  case 411 

13.  First  Comptroller,  decision  by,  in  Extra- Fee  case 425 

14.  First  Comptroller,  decision  by,  in  Howard  University  case 118 

15.  First  Comptroller,  decision  by,  in  Guard  case 479 

16.  First  Comptroller,  decision  by,  in  Hayden's  case 418 

17.  First  Comptroller,  decision  by,  in  Land-Grant  Railroad  Company's  case  129 

18.  First  Comptroller,  decision  by,  in  Lee's  case 396 

19.  First  Comptroller,  decision  by,  in  Marshal's  Attendance  case 452 

20.  First  Comptroller,  decision  by,  in  Marshal's  Expense  case 639 

21.  First  Comptroller,  decision  by,  in  Marshal's  Guard  case 434 

22.  First  Comptroller,  decision  by,  in  Oregon  Marshal's  case 497 

23.  First  Comptroller,  decision  by,  in  Railway  Compensation  case 193 
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Lawrence  inUiam — Contiuued. 

24.  First  Comptroller,  decision  by,  iu  Ralston's  case  

25.  First  Comptroller,  decisiou  by,  iu  Rand's  case 

26.  First  Comptroller,  decisiou  by,  iu  Reesido's  Appeal , 

27.  First  Comptroller,  decision  by,  in  Site  case 

28.  First  Comptroller,  decision  by,  in  Special-Deputy  Marshal's  case 

29.  First  Comptroller,  decision  by,  iu  Specific  Appropriation  case 

30.  First  Comptroller,  decision  by,  in  Star- Route  Attorney's  case 

31.  First  Comptroller,  decision  by,  in  Statute-Time  case 

32.  First  Comptroller,  decision  by,  in  Tax-Sales  case 

33.  First  Comptroller,  decision  by,  in  Wells's  case 

34.  First  Comptroller,  decision  by,  in  White's  case 

35.  First  Comptroller,  opinion  by,  in  Agent's  Substitution  case 

36.  First  Comptroller,  opinion  by,  in  Availability  •Appropriation  case 

37.  First  Comptroller,  opinion  by,  in  Baring  Bros.  &.  Company's  case 

38.  First  Comptroller,  opinion  by,  in  Bond-Bequest  case 

39.  First  Comptroller,  opinion  by ,  in  Caine's  case 

40.  First  Comptroller,  opinion  by,  in  Connolly's  case 

41.  First  Comptroller,  opinion  by,  in  Coyle's  case 

42.  First  Comptroller,  opinion  by,  iu  Election-Proclamation  case 

43.  First  Comptroller,  opinion  by,  in  Exchange-Property  case 

44.  First  Comptroller,  opinion  by,  in  Foster's  case 

45.  First  Comptroller,  opinion  by,  in  Georgia  case 

46.  First  Comptroller,  opinion  by,  in  Implied- Authority  case 

47.  First  C  omptroller,  opinion  by ,  in  Incompatibility  case 

48.  First  Comptroller,  opinion  by,  in  Indorsement  case 

49.  First  Comptroller,  opinion  by,  in  Keyser's  case 

50.  First  Comptroller,  opiuion  by,  in  MacXeill's  case 

51.  First  Comptroller,  opinion  by,  in  Meigs's  case 

52.  First  Comptroller,  opiuion  by,  in  Mississippi    Central    Railroad    Com- 

pany's case 

53.  First  Comptroller,  opinion  by,  in  Ochiltree's  case 

54.  First  Comptroller,  opinion  by,  in  Pacific  Railroad  case 

55.  First  Comptroller,  opinion  by,  in  Pease's  case 

.56.  First  Comptroller,  opinion  by,  in  Rebate  case 

57.  First  Comptroller,  opinion  by,  in  Ke-opening-Decision  case 

58.  First  Comptroller,  opinion  by,  in  Schel's  case 

59.  First  Comptroller,  opinion  by,  in  Special  Disbursing  Agent's  case 

60.  First  Comptroller,  opinion  by,  iu  Supremo  Court  Clerk's  case 

61.  First  Comptroller,  opinion  by,  in  Timber- Agent's  case 

62.  First  Comptroller,  opinion  by,  in  Timber-Culture- Act  case 

63.  First  Comptroller,  opiuion  by,  in  Winchester's  case 

64.  First  Comptroller,  as  to  establishment  of  Department  of  Justice 

65.  First  Comptroller,  final  decision  by,  iu  Keyser's  OHse 

66.  First  Comptroller,  letter  of,  regarding  allowance  to  attorneys , 

67.  First  Comptroller,  resolution  introduced  into  the  House  of  Represent- 

atives  regarding  indemnity  of  subsidy  bonds 

(jS,  First  Comptroller,  views  of,  admission  of  Virginia 

Leased  Lines— 

1.  Compensation  for  services  on 

2.  Retaiuiug  compensation  for  services  on 

Leases — 

1.  Control  and  ownership  of 

2.  In  relation  to 
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Leave  of  Ahsence — 

1.  Beyond  thirty  days,  power  to  grant  a 529 

•2.  In  regard  to 526,528 

let't  Ca9e— 296 

lu^  Daniel  W, — 

1.  Party  in  Lee's  case 396 

1.  Definition  of 79 

Ugal  Allowanc€9 — (See  Spuonifms,) 

1.  To  a  marshal 483 

legal  ClaifM— 

1.  Auditing 254 

legal  DUckarge — 

1.  Payment  to  de/octo  administrator  is  a -262 

Ugal  Liability— 

1.  In  relation  to 363 

^^egdl  Principle— 

1.  As  to  the  finality  of  the  Judgment  of  a  Comptroller 156 

Sf.  As  to  the  finality  of  the  judgment  of  a  Judicial  coart 156 

egal  Principlee — 

1.  Application  of,  in  regard  to  claims xxxui 

2.  Consideration  of,  regarding  direct  tax  of  Georgia 368 

tgal  BeprmentaHtfe — 

1.  Of  a  decedent 285 

2.  Claims  of  decedents  paid  to  domiciliary 282 

3.  Of  claimant 515 

4.  Payment  to,  hy  warrant 306 

5.  Payments  to 353 

igal  Bight — 

1.  In  relation  to 247 

2.  To  enter  into  and  search  distilleries 65 

^al  Bighte — 

1.  Accounting  officers  deal  only  with 263 

2.  Executive  officer  deals  onlv  with 308 

fgal  Situs — 

1.  In  relation  to 306 

2.  Of  a  debt 280 

3.  Of  a  debt,  passes  to  creditor's  domiciliary  legal  representative 280 

igaJ  Title— 

1.  Claim,  draft 465 

2.  In  relation  t« 318 

3.  In  regard  to  releasing 462 

egarey  Hugh  8, — 

1.  Attorney-General,  o))Lnioii8  by,  as  to  set-off 501 

2.  Attomey-Oeueral,  opinion  by  regarding  comi>en8atioii 533 

egislative  Department — 

1.  Of  the  Government,  in  relation  to - 334 

egislative  Dhcretion — 

1.  In  regard  to  additional  pay 595 

egiilatire  Grant — 

1.  Of  money  from  nation  to  State 248 

egislatire  Intent — (See  Intention.) 
tgielatire  Power— 

1.  Constitntional  limitation  inherent  in 201 

2.  In  regard  to  creation  of  office 607 


6.  Of  Chatlea  Beatdsley,  Fourth  Auditor,  regordiug  < 

coutroctors'  paj 

9.  Of  chief  clerk  of  War  DepBitmeot,  qnotad  from  Ai 

10.  Of  CommiBBioner  of  latenal  Revenne,  as  to  emplo 

11.  OfCommiwuoDeiof  latemal  Bevenne,  regarding  tw 

12.  Of  Comuiusioner  of  Internal  BeT«nn«,  regarding 

quoted  from 

13.  Of  Hrrt  Comptroller  to  Secretary  of  the  Treaani 

from  Sixth  Auditor 

14.  Of  First  Comptroller,  regarding  aseiatant  attome; 

15.  Of  H.  M.  Teller,  Secretary  of  the  Interior,  qnot 

compeoBAtion  of  General  Meigs 

16.  Of  James  Campbell,  regarding  dednctions  from  mi 
IT.  Of  Keyser'a  attorneys  to  Secretary  of  the  Treasury 

18.  Of  Postniaster-Oeneral,  regarding  appeal  to  First  I 

19.  Of  Quart«nna8ter-Qeneral,  qnoted&omPacifiersii 
•JO.  Of  R.  W.  Taylor,  as  First  Comptroller,  regarding  < 

five  per  centnm 

31.  Of  Second  Comptraller,  as  tA  payment  to  attorney) 

22.  Of  Secretary  of  the  Interior,  regarding  bonds 

23.  Of  Secretary  of  the  Treasury,  regarding  Pooiflo  Bi 

24.  Of  Secretary  of  the  Treasnt?  to  the  Attotney-Oene 

to  First  Comptroller 

25.  Of  S.  O.  and  O.  C.  Ward,  aa  to  registered  eertifloal 

26.  OfW.W.Upton,8eoandComptroller,inrelatioato 

appropriation  for  payment  of  whieh  has  been  exi 

27.  Of  W.  W.  Upton,  Second  Comptroller,  qnoted 

S8.  Of  W.  W.  Upton,  Seoond  Comptrollet,  t(««di] 
case 

Uttrt— 

1.  Of  administration 

2.  Of  Isaac  Toucey,  Attorney-General,  to  Fourth  Audi 

tions  from  mail  contractara'  pay . . .. 
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quittance  of 470 

tpropriation  to  meet  a 562 

to  appropriations 133 

to  Government 119 

thority  to  create  a 135 

larging  corporate  State  with  a 354 

larging  the  Government  with  a 578 

ntraotor  charged  with 172 

idence  to  create  a 363 

contract  created  by  statute 214 

Government,  as  to  fiscal  year 525 

Gk)vemment  under  contracts 135 

rty  to  be  charged  with  a 363 

lease  of 256 

bject-matter  of  a 363 

to  ''contracts''  and  ''expenses'' : 135 

tterminedby  First  Comptroller xxiv 

surred  under  appropriation  acts 135 

regard  to  postal  service « 563 

a  partnership 21 

yment  of 464 

operly  incurred,  payment  of 134 

o  Suit — 

inciple  of  exemption  from 313 

e  CJaimi;  Debts;  Practice;  Property;  Suits.) 

signment  of  salaries 37 

r  internal-revenue  taxes 422 

regard  to  459 

regard  to  direct  tax 385 

attorney 266 

subcontractor 33 

Government  bonds 87 

Me  Disbursements — 

regard  to  extra  compensation « 631 

(M  ^toff- 
regard  to  direct  tax  386 

Fioe"— 

regard  to 409 

pay  of  postmasters 536 

»propriations,  contracts • 136 

temporary  repealing  act 436 

me,  payment  of  money 136 

ordsof 565 

Iff— 

regard  to  official  duties 546 

regard  to  power  of  appointment 549 

\irisdiction — 

urtoof 363 

to 156 
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Page 
Line  of  Duty — 

1.  In  regard  to  retired  officer 619 

2.  Pay  for  services  not  performed  in  the 622 

1.  Earnings  upon  leased,  controlled,  or  branch  Pacific  Railway 223 

2.  Main  or  subsidized,  net  earnings  upon 225 

Liquidation — 

1.  Assignments 43 

List9  of  Deposits — 

1.  Made  by  Richard  Joseph 145 

Litigation — 

1.  Drafts,  distant  claimants 333 

2.  Regarding  titles,  direct  tax 386 

3.  In  regard  to  re«  a4/tMitcato  and  «tar0  d0ct«M 169 

Loan — 

1.  Redemption  of  Peruvian 300 

Loan  Contract — 

1.  Distinct  from  charter  contract 236 

Local  Administrator — 

1.  Can  Gk>vemment  choose  a..... 280 

2.  Enforcing  debt 350 

3.  Payment  of  claims  to 343 

Local  Administration — 

1.  Ruleas  to 252 

Local  Assets — 

1.  Control  of  Government  over 280 

2.  Drafts,  at  the  election  of  the  Government  become 2B0 

3.  Drafts,  money *2^ 

4.  For  administration '^61 

5.  For  administration  in  District  of  Columbia ^ 

6.  In  District  of  Columbia,  as  to 56? 

7.  In  relation  to 322 

8.  Jurisdiction  of  State  over '^ 

9.  Rule  of  general  common  law  regarding *i69 

10.  Treasury  drafts  are  not '^ 

Local  Citizenship — 

1.  In  relation  to "271 

Local  Courts — 

1.  Authority  of,  over  payments  to  ancillary  administrators 274 

Local  Creditors — 

1.  Discrimination  in  favor  of '^2 

2.  Policy  of  securing  a  preference  to */^i' 

Locul  District  Land  Offices— {&ce  Land  Offices.) 

Local  Law — 

1.  Has  no  extra  territorial  operation '^' 

Local  Maryland  Statute — 

1.  As  to  administration '-*^1 

Local  Bute — 

1.  Of  common  law  as  to  ancillary  administration '^ 

Locality — 

1.  As  to  jurisdiction  of  courts ^'' 

2.  Debts  due  from  Government  have  no ^' 

Location — 

1.  Detinition  of "^ 
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Klcey,  Joseph — 

1.  Pay  draft  to,  from  Edwin  Reeside 184 

)cu$ — (See  Situs.) 

\dg%ng  Expenses — 

1.  In  regard  to  sleeping-carfare 5% 

}g  Cabin — 

1.  Of  the  distiller,  secnrity  of,  from  invasion 74 

\iMana — 

1.  Election  for  Congressman  in 584 

2.  Papers  in  relation  to  purchase  of ..  ^ « 9 

^yal  Citiiens — 

1.  Sales,  direct  tax 383 

tq/b*  Matches — (See  Matches,) 
miaUf  H.  D,  — 

1.  Acting  Second  Assistant  Postmaster-Gtoneral,  as  to  subcontracts 33 


icyeUVsCase 88 

leyeillf  Finlajf —    . 

1.  Party  in  MacNeill's  case 88 

igaritfff  Jonathan — 

1.  Power  of  attorney .• 40 

itZ— 

1.  Pay  for  transportation  services 553 

2.  Payment  for  services  in  carrying 188 

il7# — 

1.  Accounts  for  transportation  of xxiu 

2.  Carrying  without  formal  contract 554 

3.  Contracts  for  carrying 243 

4.  Failure  to  carry 156 

5.  On  railroads 204 

6.  Record  of  arrivals  and  departures  of 158 

7.  Right  of  Government  to  withhold  compensation  for  carrying 196 

8.  Transportation  of 206 

9.  Withholding  compensation  for  carrying 194 

ail  Contractor — 

1.  Deduction  from  pay  of 179 

2.  Quarterly  account  of 179 

ail  Contractor's  Account — 

1.  Copy  of  Auditor's  statement  of 157 

ail  Contracts — 

1.  Authority  of  Secretary  of  the  Navy  over 176 

ail  Service — 

1.  Rejwrt  for  payment  of  railway 192 

2.  Statutes  regulating 24 

ail  Trips— 

1.  Failures  in „ 157 

andamus — 

1.  Effected  only  after  judgment 331 

2.  In  regard  to xxvn 

3.  In  relation  to 283,345 

4.  Judicial  power  by 316 

5.  Judiciary  will  not  interfere  by 318 

andamus  and  Injunction — 

1.  In  relation  to 330 
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Mandate — 

1.  Judgment,  interest 574 

2.  Of  Supreme  Court,  legal  effect  of 575 

Mandatory  Decree — 

1.  In  relation  to 314 

ManJctTf  H,  C, — 

1.  Party  in  Pease's  case 501 

Mani^a^iturer — 

1.  Of  spirituous  or  malt  liquors 64 

2.  Protection  of  from  unlawful  disclosures 70 

3.  Rebate  to,  paid  in  stamps 91 

4.  Redemption  of  stamps 430 

Manufacturers — 

1.  Of  tobacco,  claims  of,  for  rebate  of  taxes ^ 

Manufacturer's  Operations — 

1.  Penalty  for  disclosing 62 

Marine  Hospital  Service — 

1.  Prevention  of  infectious  diseases 440 

Marque  and  Reprisal —  , 

1.  Letters  of 366 

MarshaVs  Attendance  Case 451 

MarshaVs  Expense  Case 63& 

MarshaVs  Guard  Case 434 

Marshal — 

1.  Account  for  fees  and  expenses 47^ 

2.  Allowance  to,  for  deputy 640 

3.  Deputy,guard 479 

4.  Duties  of,  during  Congressional  election 48 

5.  Duty  of 475 

6.  Fee  for  travel  of  guard 410 

7.  In  regard  to  additional  compensation 5^ 

8.  In  regard  to  incompatible  offices 4« 

9.  In  regard  to  mileage 507 

10.  In  Territory,  elected  Delegate  to  Congress I'^S 

11.  Of  Supreme  Court,  appointment  of ^ 

12.  Pay  for  a  guard 475 

Marshals — 

1.  Accounts  of 507 

2.  Approving  the  accounts  of 597 

3.  Clerks  of  circuit  and  district  courts  paid  by l'-^ 

4.  Fees  for  transporting  prisoners 410 

5.  Instructions  to 4*^ 

6.  Jurisdiction  of 4?1 

Marshals^  Accounts — 

1.  Examination  and  settlement  of 4^ 

Marshals^  Fees — 

1.  For  attendance  before  United  States  commissioner 451 

2.  Provisions  prescribing.... 434 

Marshaling  of  Assets — 

1.  In  bankruptcy , ^ 

Marshall,  John — 

1.  Chief  Justice,  quoted  regarding  tax  sales ^'*'^* 

Maryland  Statute — 

1.  Administration  under '^^ 

2.  As  to  administration ^^ 
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Page. 
aryland  Statute— Coniiuned. 

3.  Interference  with  execntive  officers 296 

4.  Of  1875,  trustee,  assignment ^ 339 

fuoMf  John  Y. — 

1 .  Attorney-General,  opinion  by,  regarding  compensation 533 

OBter  in  Chancery — 

1.  Powers  of 552 

%tch'9iamp  Ca8e 430 

itches — 

1.  Stamps,  removal  of , 432 

2.  Unused  stamps  for,  redeemed 430 

tteriaU — 

1.  Axipropriations,  contracts 136 

2.  For  distillation,  classification  of .^ 79 

lurif,  W.  A, — 

1.  Attorney  in  Keyser's  case 335 

ixfield,  Samvel  A, — 

1.  Party  in  MacNeilPs  case ^ 

iCammanf  Joseph  K, — 

1.  Assistant  Attorney -General,  argument  regarding  extra  compensation 

to  General  Meigs 592 

iEnery,  Samuel  D. — 

I.  Gk>vemor  of  Louisiana,  writ  of  election  issued  by •• 584 

^Knight  and  Bichardson— 

1.  Assignments. 42 

iMahcn,  Edward — 

1.  Party  in  Ralston's  case 507 

Bckanio — 

1.  Employment  and  payment  of 83 

iguire — 

1.  In  relation  to  jurisdiction  over  drafts ^ 342 

9%gt?sCase 588 

1.  Questions  arising  in,  discussed  by  First  Comptroller • 616 

^Sf  Brigadier  and  Brevet  Major-Oeneral  Montgomery  C, — 

1.  Party  in  Meigs's  case 589 

dgs,  Captain  M,  C. — 

1.  Return  fix)m  exile  of 598 

.2.  Rightsof 611 

3.  Superintendent  of  Potomac  Water  Works,  acting  as  disbursing  agent. .      597 
eigs.  General  M,  C. — 

1.  Pay  of,  for  supervising  erection  of  new  Pension  building 588 

iigSf  Montgomery  C, — 

1.  Extra  compension  to,  n^f  authorized  by  law" 623 

2.  Proceedings  in  Court  of  Claims  regarding  claim  of 612 

embers  of  Congress — 

1.  In  regard  to  holding  State  office 488 

2.  In  regard  to  incompatible  offices 489 

3.  Elections,  returns,  and  qualifications  of 586 

4.  Receipts  of 104 

em<nial — 

1.  OfCaptain  Meigs,  procuring  legislation 627 

erger — 

1.  In  r^^rd  to 570 

2.  In  regard  to  drafts 571 


lemmaHf  -d.  2.. — 

1.  Attorney  in  Keyser's  case 

deseage — 

1.  Of  President  Bncbanan   regarding   appropriations   for   Washington 

Aqueduct - 596 

Messenger — 

1.  At  manufactory  of  intemal-revenne  stamp  paper 69 

2.  Employment  and  payment  of & 

Messengers  and  Pages — 

1.  Of  the  Senate,  appointment  and  removal  of 417 

Mexican  Commission — 

1.  Award 34i 

Mexico — 

1.  Award  under  treaty  with • 31J 

2.  Claims  between  this  conntry  and 341 

Mileags — 

1.  Claim  for M 

2.  For  Congressmen 5J 

3.  For  travel  of  guard 410 

4.  In  regard  to 434,484,507,510 

5.  Of  subsidized  Pacific  railways,  table  of ^ 

Mileages — 

1.  Allowances  for 581 

Military  Bodies — 

1.  In  regard  to  marshals'  duties 461 

Military  Districts — 

1.  In  relation  to 357 

Military  Force — 

1.  Near  any  post-office -. 3(B 

Military  Government — 

1.  In  Georgia 370 

Military  Governments — 

1.  In  relation  to 357 

Military  Laud   IVarrants — 

1.  In  regard  to W 

Military  Service — 

1.  As  to  additional  pay  of  otficers  in  the ^ 

'2.  Incidental  expenses  of 2 

3.  In  regard  to  composition  of  the  Army • 

4.  Preference  in  civil  service  for  persons  honorably  discharged  from 

Military  Su2)en'ision — 

1.  During  reconstrnction 

Militia— 

1.  Calling  ont  the 

Mil  nor  vs.  Mel:: — 

1.  Perpetnal  injnnction  against  paying  certain  money  from  Treasury 

Mineral  Lands — 

1 .  As  to  fees 

Ministerial  Dniiev — 

1 .  In  regard  to  deputies 

2.  Reme<lv  bv  mandamus 

Min  ister  Plen  ipoten  tia ry — 

1.  Compensation  of 

Min  is  firs — (See  Consular  Agents.) 

-J^fnient  of 
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Page. 
in^r  Children — 

1.  Rights  of. 258 

inon — 

1.  Domicile  of 286 

2.  Pensions  dne  to 286 

in  ion,  Theophiltie  J. — 

1.  Table  prepared  by,  of  salts  in  Court  of  Claims xxv 

mt9— 

1.  In  relation  to 347 

■meellaneous  Expenses — 

1.  Meaning  of 141 

m^ellaneouB  Items — 

1.  Meaning  of A 141 

m^ellaneous  Obfeots — 

1.  Appropriations  for 81 

1.  Suppression  of  that,  of  extra  compensation 628 

m^ondud — 

1.  Certified  balance  fonnded on 172 


1.  Extortion,  extra  compensation 427 

mmamer — 

1.  Effect  of 1 608 

•«ti«<j?pi — 

1.  Settlement  of  accounts  with  State  of 250 

9si$iippi  Central  Bailroad — 

1.  Company's  case 553 

msouri— 

1.  Credit  against  direct  tax 367 

2.  In  regard  to  direct  taxes 354 

^40vri  Pacific  Bailroad — 

1.  Subsidy  in  bonds,  dec 247 

*^ouri  Pacific  Railway  Company — 

1.  Names  of  roads  operated  by 210 

■i^iin  Raihcay  Company — 

1.  Offer  of  compromise  accepted 425 

1.  Certified  balance  founded  on 172 

stakes — 

1.  In  matters  of  fact 372 

2.  Made  by  courts ♦- xxx 

"^tmus — 

1.  In  regard  to 477 

^5«J  Commieeicns — 

1.  For  adjustment  of  claims 341 

)— 

1.  Of  covering  money  to  the  credit  of  an  appropriation 145 


1.  By  which  salaries  may  be  paid  to  Representatives 104 

2.  Of  repealing  statutes 80 

1.  Sinking  fund  for  debt  of  land  grant  railroads 129 


1.  Appropriations  to  pay 91 

2.  At  disposal  of  Post  master-General 91 
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3.  Belonging  to  United  gftates,  action  to  recover 4.fi) 

4.  Checks  as 266 

5.  Collected  from  the  Treasury,  not  local  assets J>2 

C.  Covered  into  the  Treasury,  disposition  of 9l» 

7.  Custody,  jurisdiction ,B5 

8.  Due  upon  contract 36 

9.  Future  payment  of 241 

10.  In  regard  to  redemption  of  stamps 433 

11.  In  relation  to  jurisdiction  over 319 

12.  In  relation  to  title  to 3i4 

13.  In  the  hands  of  an  officer,  manner  of  reaching 319 

14.  In  the  Treasury,  court  cannot  control 310 

15.  In  the  Treasury,  not  segregated 261 

16.  In  the  Treasury,  not  segregated  by  draft 278 

17.  In  the  Treasury,  equity  court 384 

18.  In  the  Treasury  for  payment  of  claims 2J9 

19.  Location  of 342 

20.  Payment  of  debts  with 296 

21.  Promised,  mode  of  reaching 280 

22.  Received  to  the  use  of  the  United  States 429 

23.  To  be  expended  under  direction  of  the  Secretary  of  the  Treasury & 

Moneys — 

1.  Advances  of  public 123 

2   In  the  Treasury,  earmarking 347 

3.  Treasury  shall  disburse 296 

Money-Order  Bueineee — 

1.  In  regard  to xxin 

Money-Order  System — 

1.  In  regard  to xx 

Money  Payable — 

1.  In  relation  to  jurisdiction  over  debtor 216 

Money  Taxed — 

1.  By  the  court,  retaining 4-2 

Moore,  John  C,  United  States  Commissioner — 

1.  Docket  fees  of 3^ 

Morgan,  John  T. — 

1.  Letter  of,  regarding  authority  of  Sergeant-at-Arms  of  the  Senate ^^^ 

Morgan,  Thomas  P. — 

1.  Party  in  District  Commissioner's  case ^ 

Mortgage —  t 

1.  Against  aided  Paciiic  railroads '^ 

2.  On  promissory  note ^..  ^ 

Motion — 

1.  To  be  discharged  from  criminal  charge ^*" 

Moyers,  Gilbert — 

1.  Party  in  Keyser's  case ^ 

Municipal  Government — 

1.  Mismanagement  by.... ^- 

Muniments  of  Title— 

1.  To  money  represented  by  drafts 35^' 

Munitions  of  War— 

1,  Claim  for '^^ 

Must— 

1.  Definition  of *^ 
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IV. 

led  Pototr — 

1.  In  regard  to 516 

2,  {Statute  regarding 36 

1.  In  regard  to  extra  compensation  of  General  Meigs WZ 

tti<mal  Cemetaries — 

1.  In  regard  to  direct  tax 386 

limal  CititeMkip— 

1.  In  relation  to 271 

itkmal  Common  Law — 

1.  In  relation  to  the  Government 271 

2.  Universal  application  of 292 

UioiuU  CourU — 

1.  In  regard  to  Joriadiotion  of xxvui 

2.  In  relation  to  rights  of  citizens 290 

3.  Not  controlled  by  State  law 28^ 

ttional  EiDeeuUve  Cowmum  Lam — 

1.  A  long-Gontinned  usage  beoomes 2&& 

2.  Asto  set-off 501 

3.  Determination  by  Comptrollers xxvi 

4.  In  regard  to 46a 

5.  In  regard  toset-off 50a 

i«Ma2  GovemnMiii — 

1.  In  relation  to  rights  of  citizens 290 

2.  Powers  of 291 

sitoiial  JiididaZ  Common  Law — 

1.  In  regard  to 46a 

9^nfMXLaw — 

1.  General  effect  of 248 

iBtioiuil  Xotof— 

1.  In  relation  to  State  laws 291 

ottosal  Xmim— 

1.  History  of. ^ 

attoMl  cancer— 

1.  Appointment  of,  by  State 486 

1.  In  relation  to  elections 490 

2.  Qualifications  of. 486 

'^wmaX  Securities— 

1.  Papers  connected  with  issue  of  lost 14 

•ttosal  Sovereigntjf — 

1.  Maryland  statute  does  not  include,  as  to  administration 271 

^Uonal  Treasury— 

1.  Safeguard  of xix 

anon— 

1.  United  States  as  a 271 

'^turaUzation— 

1.  Mr.  Cannon's  certificate  of 5& 

•tftlCaioerf— 

1.  Salaries  of 484 

^^tal  Servieo— 

1.  Preference  in  civil  service  for  persons  honorably  discharged  from 84 

1.  Allowanoes  for  the 627 

2.  Pay  of 484. 
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JUteij  Ui}iarloieKt — 

1.  Ananal  approiinatiou  for  eipeiigcs  of. 

8.  CoDtnctsfor 

i.  DUi>OHition  of  accnnnta  of 

Jfatjl  lioipilal  Fund — 

.  Autiiorily  of  conimisaioners  of  the 

JlTealf,  Lnog — 

1.  Party  it)  itpecinl  depnty  miuvhnl'B  ca^e ...... 

Iftbr^llm  Fiee  Per  Ceat.  Com 

yrbnukaFKe  Ptr  Cent.  Catt  {addUion  to) 

JTetnuta — 

1.  AJmiBsioa  wf,  into  the  Union ....... 

2.  CongrewioDH]  graJilof  5  per  centum  to _ 

:i.  Direct  tksesof „ 

4.  Efltct  of  uational  laws  in 

0.  Enftbliug  act  for ..... 

fi.  Indian  lands  in,  not  a  part  of 

7.  LbdiIb  in,  not  owned  bj 

3.  Not  entitled  to  the  5  per  oentom 

9,  PoniiBDcut  iDdiau  reaorrAtiona  in 

10.  Rights  and  pririlegea  of 

.  Ab  to  snbetitntiona — , 

.  Sole  of,  oBtobalaaoee 

.  Conseqaeucea  of. 

1.  Effect  of,  on  claimantB 

2f€gligrtil  Parent — 

.  Effpcl  of 

XeyotiabU  Inalrvmnl — ■ 

1,  Prodnctiou  in  conrt 

ytgolUtbIt  OblisalioM— 

1.  Original  debt  merged  in . .. ... P 

2iegoli«lion — 

I.  In  relation  lo  debt*. „,. 

SOmm,  John— 

1.  Attorney- General,  opinion  by,  regarding  corapensatioa , 

2.  Attorney-GeDeral,  opinion  by, regarding  decisions  of  Co&iptioUer..., 
2ltltmi.  Samuel— 

I.  Jastice  Snptenje  Court,  qaoted  as  to  copyright .... 

StI  Earmingf- 

1.  Five  per  centum  of M.9 

2.  Five  per  centum  r^qnired *" 

3.  lu  relation  to . — 

4.  Of  Paci tic  railroads. 

&.  Bight  ofGorermnent  to  5  per  centum  of 

6.  What  shall  be 

yevada— 

1,  District  and  circnit  oourt  in -  — 

1.  In  coDsnlarBcrriee,  special  salary  for  thirty  days 

Ji>w  CiHitmcl — 

1.  Final  judgment  isa...... . . ........ 

i.  Judgment  OS  a .,....• 
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Tew  Duties— 

1.  No  additional  compensation  can  bo  demanded  for  performance  of 596 

^ew  LegiBiatian" 

1.  In  relation  to  Pacific  railroads 240 

Stw  Jifxico-^ 

L  Direct  taxes  of 380 

Vew  Bigki9— 

1.  Affirmative  statates  given 6 

fat  of  Kin— 

1.  Bightoof 337 

Jighfs  Lodging— 

1.  Inregardto 640 

^cminaiion — 

1.  To  office,  in  regard  to 411 

"om-hmd  SuhBidizod  Boad$— 

1.  Compensation  for  transportation  on 345 


1.  Draft  protested  for S61 


1.  Inrelationto 343 

'im^eMent  Creditor — 

1.  In  relation  to 333 

om^reMeni  Defendentt — 

1.  Publication  of  notice  to 363 

om^rtMent  Private  Debtor — 

1.  In  relation  thereto 380 

om-reeidente-^ 

1.  Letters  granted  on  estates  of 343 

om-euMdized  Company — 

1.  LiabiUtyof 303 

tm-enhMized  Leated  Linee — 

1.  Pacific  railways 338 

ortk  Carolina —    • 

1.  Here  and  there  an  illicit  distillery  in 74 

2.  Regarding  secnrity  against  unlawful  search 60 

bie — (See  Footnote.) 

1.  As  to  compensation  of  registers  and  receivers  of  district  land  offices.. .  4 

2.  As  to  House  Report  No.  599,  on  election  of  Delegates 55 

3.  As  to  paying  collection  orders 33 

4.  As  to  payment  of  compensation  of  Congressmen 48 

5.  As  to  purchase  of  salaries ^ 37 

6.  As  to  questions  in  Andrews'  Appeal  case 36 

7.  As  to  sealed  instruments 18 

8.  By  First  Comptroller,  disbursing  accounts 510 

9.  By  First  Comptroller,  in  regard  to  repealing  statutes 440 

10.  By  First  Comptroller,  in  regard  to  swamp  lands 583 

11.  By  First  Comptroller,  in  Keyser's  case 334 

12.  By  First  Comptroller,  on  the  subject  of  direct  taxes 376 

13.  By  First  Comptroller,  regarding  Reeside's  Appeal 184 

14.  Effect  of  lawful  seizure  of 324 

15.  Jurisdiction  of  legislative  body  as  to  appointments y 611 

16.  Regarding  Baring  Bros.  <&  Company 13 

17.  Regarding  expenses  in  contesting  election 49 

18.  Regarding  fees  and  commissions 3 

19.  Regarding  Judge  Richardson's  supplement  to  Revised  Statutes 6 

49D83 
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20.  Regarding  Cannon  v«.  Campbell,  Delegates 50 

21.  Regarding  loss  of  papers  connected  with  issne  of  national  secorities..  14 

22.  Regarding  Louisiana  6  per  centnm  stock 9 

23.  Regarding  national  loans 9 

24.  Regarding  presumption  of  payment 15 

Notioe — 

1.  Authorizing  publication  of 262 

2.  By  Sixth  Auditor,  as  to  contracts 27 

3.  In  Digest  of  Appropriations  as  to  titles 143 

4.  Publication  of,  administrator 320 

Notice  of  Appeal — 

1.  From  report  for  payment  of  railway  mail  service 192 

Notice  of  Removal — 

1.  In  regard  to  salary 414 

Notice  of  Seizure — 

I.  Of  stock ,.      276 

Novation — 

1.  In  regard  to 570 

O. 

Oath-- 

1.  Acting  under  an 70 

2.  Of  General  Meigs 590 

3.  Of  office 52 

Oathe— 

1.  Administration  of 78 

2.  Auditors  of  the  Treasury  can  administer 187 

3.  Commissioner  of  Pensions  cannot  administer l!?7 

Oath  of  Office^ 

1.  Eflfect  of,  as  to  salary...^ 410 

2.  Requirements  regarding 413 

Objections — 

1.  Of  First  Comptroller  to  paying  General  Meigs  for  extra  servicee 637 

Obligation — 

1.  In  regard  to  civil  duties  by  retired  Army  officers 59? 

2.  Of  contracts,  as  to  law  impairing 201 

Obscene  Matter — 

1.  In  regard  to 471 

Obstacles — 

1.  Regarding  payment  of  claims,  removal  of xxxiv 

Ocean — 

1.  Percolations  of  waters  of  German,  small  things 73 

Ochiltree's  Case 102 

OchiltreSj  Thomas  P. — 

1.  Argument  of 1C6 

2.  Party  in  Ochiltree^s  case 102 

Offenders — 

1.  Arrest  and  trial  of 474 

2.  Provision  regarding  arrest  of 405 

Office— 

1.  Compensation  and  duties  of 599 

2.  Conditions  precedent  before  investiture , 412 

3.  Definition  of 588,608,611 

4.  Establishment  of 5c^ 
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O/ice — ContiDQed. 

5.  iDcompatibility  of  holding  a  National  and  State... 486 

6.  Recognition  of,  by  Constitution .*. 607 

7.  RecoYcriug  profits  of 411 

8.  Salary,  duties 59^ 

1.  In  regard  to  performing  the  duties  of  two 63(^ 

2.  In  regard  to  power  of  Congress  to  fill 610 

OfioB  Expenses — 

1.  Of  clerk  of  Supreme  Court 91,97 

Office  of  the  President — 

1.  In  regard  to 418 

Officer — (See  Accounting  Officers;  Agent;  Clerk.) 

1.  Additional  compensation  to 602 

2.  Appointment  of,  is  his  power  of  attorney 578 

3.  Bond  and  term  of 54 

4.  Character  and  functions  of  an 609* 

5.  Compensation  for  unofficial  services  at  discretion  of 637 

6.  Consular  agent  not  an 88" 

7.  Definition  of 588 

8.  Definition  of  &  de  facto 608 

9.  Definition  of  a  de  jure 608 

10.  Deputy  marshal  is  not  technically  an 479 

11.  Disposition  of  an  account  with 179 

12.  General  Meigs,  as  '^engineer  and  architect,'^  is  not  an 638 

13.  Gratuitous  services  of 588 

14.  Implied  power  of 546 

15.  Incumbering  his  right  to  payment  of  salary 106 

16.  In  regard  to  commission  by  Secretary  of  the  Interior 606 

17.  In  regard  to  over  contract 567 

18.  Liability  for  act  of nTi 

19.  Manner  of  reaching  money  in  hands  of 319 

20.  Of  the  Government,  special  duty,  j  udicial  process 314 

21.  Payment  of 141 

22.  Salary-  of,  creditors 102 

23.  Services,  supplies,  repairs 136 

24.  Status  of  retired  Army 588 

25.  Suit  for  salary  by 505 

26.  Term  of 54 

27.  Title,  salary 411 

28.  What  constitutes  an .588,609 

Officers— (See  Subordinate  Officers.) 

1.  Additional  duties  imposed  upon 621 

2.  Advances  to  disbursing 123 

3.  Appointment  of  executive  and  judicial 609 

4.  Appointment  of  internal  revenne ^ 67 

5.  As  to 126 

6.  Authority  given  to  internal  revenue 68 

7.  Authority  of,  regarding  contracts 567 

8.  Conclusive  effect  of  action  of 16d 

9.  Deputy  marshals  are  not  technically 451 

10.  Of  Departments  auditing  and  allowing  accounts  of  clerk  of  court 97 

11.  Of  internal  revenue,  duties  of 62 

12.  Of  Land-Office,  Judiciary  will  not  interfere  with,  by  mandamus,  {inunc- 

tion, or  otherwise 318 
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13.  Of  the  Government)  responsibility  of  parties  dealing  with 3^ 

14.  OftheSenate 41>^ 

15.  Of  the  Treasury,  payment  of  public  debt  by 350 

16.  Power  of,  when  exhausted ..  172 

17.  Relative  to  illicit  distillation 70 

18.  Salaries  to  diplomatic  and  consular 410 

19.  When  pay  of,  begins 412 

Officer  Meiga — 

1.  In  regard  to 593 

Officer  of  the  Army — 

1.  Acting  as  Indian  agent 611 

Officers  and  Employes 

I.  At  seat  of  Government,  pay  of 84 

4)fficial  Delinquency — 

1.  Penalty  for 480 

'Official  Designations^ 

1.  In  regard  to 593 

Official  Discretion-- 

1.  Favoritism,  fraud,  and  corruption 283 

Official  Duty— 

1.  Delegation  of 550 

2.  Judicial  supervision  of  persons  charged  with 330 

Official  Duties— 

1.  Imposed  by  statutes 77 

2.  In  regard  to  full  performance  of 330 

3.  Neglect  of,  for  extra  compensation 638 

Official  Oath— 

1.  In  regard  to  agency 552 

Official  Power — 

1.  Ministerial  onl J',  cau  be  delegated 55i 

-^Official  Services — 

1.  Claim  for  compensation  for 76 

2.  Compensation  for 534 

Vfficials— 

1.  Protection  of 70 

Old  Claims — 

1.  Payment  of 565 

Old  Material— 

1.  As  to  exchange  and  sale 1*2 

2.  Authority  to  sell Tii 

3.  Exchange  of 11'^ 

Olivery  Mr.— 

I.  Attorney  in  Pease's  case ."yU 

Open  Account — 

1.  In  relation  to  situs 350 

Ojyeiationa  of  Distillers — 

I.  Criminal  divulgnieut  of,  by  officials 70 

Opinion — 

1.  By  First  Comptroller  in  Agent's  Substitution  case 454 

2.  By  First  Comptroller  in  Availability-Appropriation  case i:a 

3.  By  First  Comptroller  in  Baring  Bros.  «fc  Company's  case 11 

4.  By  First  Comptroller  in  Bond-Bequest  case -C 

5.  By  First  Comptr(>ller  in  Caioe^s  case 54*.  5!) 

6.  By  First  ComvlroUer  in  Connolly's  case 46 
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7.  By  First  Comptroller  inCoyle'B  owe 519 

8.  By  First  Comptroller  in  Election-Proclamation  caae 585 

9.  By  First  Comptroller  in  Exchange-Property  case 120 

10.  By  First  Comptroller  in  Foster's  case 446 

11.  By  First  Comptroller  in  Georgia  case 359 

12.  By  First  Comptroller  in  Implied-Authority  case 82 

13.  By  First  Comptroller  in  Incompatibility  case 487 

14.  By  First  Comptroller  in  Indorsement  case 458 

15.  By  First  Comptroller  in  Keyser's  case " 267 

16.  By  First  Comptroller  in  MacNeilFs  case , 88 

17.  By  First  Comptroller  in  Match-Stamp  case 432 

18.  By  First  Comptroller  in  Meigs's  case 592 

19.  By  First  Comptroller  in  Mississippi  Central  Railroad  Company's  case..  560 

20.  By  First  Comptroller  in  Ochiltree's  case 103 

21.  By  First  Comptroller  in  Pacific  Railroa<l  case 232 

22.  By  First  Comptroller  in  Pease's  case 502 

23.  By  First  Comptroller  in  Rebate  case '91 

24.  By  First  Comptroller  in  Reopening-Decision  case 545 

25.  By  First  Comptroller  in  Schell's  case 575 

26.  By  First  Comptroller  in  Bpecial-Disbnrsing  Agent's  ca«e 124 

27.  By  First  Con-ptroller  in  Supreme  Conrt  Clerk's  case 95 

28.  By  First  Comptroller  in  Timber- Agent's  case 526 

29.  By  First  Comptroller  in  Timber-Caltnre-act  case 3 

30.  By  First  Comptroller  in  Wincbeater'H  case 21 

31.  By  Secretary  of  the  Interior,  as  to  retention  of  compensation  for  trans- 

portation of  mails 190 

32.  By  Solicitor-General,  Pacific  railways 213 

33.  Of  Court  of  Claims,  as  to  set-off 105 

34.  Of  Court  of  Claims  in  Meigs^H  case 615 

Opiniona — 

1.  Of  Attorneys-General  bearing  on  claim  of  General  Meigs 638 

2.  Of  Supreme  Conrt  f  urniHbed  as  designated 94 

3.  Of  Supreme  Court  furnished,  certified 94 

4.  Of  Supreme  Court  printed  by  clerk 93 

5.  Of  Supreme  Court,  printing  of 92,97 

6.  Relating  to  Pacific  railroads,  conflicting 215 

Option — 

1.  In  regard  to  rights  of  contractor 517 

Order— 

1.  Charging  mail  contractor  with  deductions  for  failure 182 

2.  In  matter  of  appeal  by  mail  contractor 183 

3.  Of  First  Comptroller  regarding  accounts  of  Utah  and  Northern  Rail- 

way    207 

4.  Of  Major-General  Gilmore  regarding  secession 3<»9 

5.  Of  President  regarding  diplomatic  officers 445 

6.  Of  War  Department  as  to  powers  of  attorney 44 

7.  Of  War  Department  regarding  HuspeuHions,  receipts,  and  attorneys 44 

8.  On  Court  of  Claims,  journal  iu  Meigs's  case 616 

Ordera-^ 

1.  Copy  of  deductions  for  failure  to  carry  mails. 158 

2.  For  payment  of  witnesses 394 

Order  of  Court— 

1.  Requiring  dockets 394 
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Orders  of  Postmaster- General — 

1.  Deductions  for  carryiDg  mails 157 

2.  Remitting  fines 159 

Ordinaries — 

1.  Jurisdiction  of 345 

Oregon  Marshals^  Case 497 

Oregon — 

1.  Double  compensation  for  marshals  in 499 

Ordway^a  Case ..•. 529 

Ordwajff  Albert — 

1.  Party  in  Ord way's  case 530 

Original  Appointment — 

1.  In  regard  to  index  of  Congressional  Record 532 

Original  Cause  of  Action — 

1.  Extinguishment  of 530 

Original  Claim — 

1.  Modes  of,  ceasing  to  exist 570 

Original  Claimants^ 

1.  Obligations  of  the  United  States  to  pay ,. 27S 

Original  Contract — 

I.  Pacific  railroads 238 

Original  Contract  Price — 

1.  Disposition  of i4 

Otiginal  Owners — 

1.  Regarding  surplus  money,  direct-tax  sales 367 

Original  Packages — 

1.  Of  tobacco  and  snuff 408 

Original  Papers — 

1.  In  regard  to  election  records 4^ 

Original  Eights — 

1.  Persons  claiming,  direct  tax 386 

Original  Selections — 

1.  In  regard  to  swamp  lands 5Si) 

2.  Of  land S-M 

Original  Statutes — 

1.  Construction  of 473 

Ornaments — 

1.  Of  a  widow 259 

Orphans^  Court — 

1.  Issuance  of  letters  of  administration  by 3^ 

2.  Jurisdiction  of  funds 343 

3.  Letters  of  administration  granted  by 333 

4.  Of  District,  letters  of  administration  from 339 

5.  Partial  account  in  the 1'  - 

6.  Practice  of,  regarding  administrators ^^ 

Outstanding  Certificates — 

1.  Payment  of ^ 

Outstanding  Liabilities — 

1.  Appropriation  account  denominated '^-^ 

2.  In  relation  to ^ 

P. 

Pacific  Railroad  Case -1* 

Pacific  Railroad  Cases— (See  Railway  Compensation  Case,) 
P<icific  Railroads — 

1.  Accounts,  aAiwatm^Tit  oi ^ 
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J^acijic  Railroadi — Continned. 

2.  Acconnto  of  bonded 215 

3.  Effect  of  consolidation  of 2SU 

4.  In  regard  to  accounts  of • xxiv 

5.  In  relation  to  retaining  all  earnings  of,  irftaf  rooiitf 218 

6.  Letter  of  W.  W.  Upton,  Second  Comptroller,  quoted  from 216 

7.  Lien  on,  held  by  United  States 193 

8.  Right  to  receive  pay  for  transportation ! 223 

9.  Treatment  of,  by  goyemments  and  courts • 230 

Pacific  Bailroad  Company — 

1.  Right  to  recover  one-half  of  earnings  of • 220 

Pacific  Railroad  Companies — 

1.  Rights  of 214 

2.  Subsidy  bonds  issued  to 188 

Pacific  Baiiwayg- 

1.  Accounts  between  the  Government  and 221 

2.  Aided  by  subsidy  bonds,  rights  of 195 

3.  Amount  of  earnings  demandable  from 194 

4.  Auditing  claims  of 206 

5.  Construction  of  acts  regarding 207 

6.  Decisions  by  Supreme  Court  regarding  compensation  of 203 

7.  Duties  of  Secretary  of  the  Treasury  regarding 207 

6.  History  of  Congressional  action  and  legislation  upon 212 

9.  Letter  of  Secretary  of  the  Treasury  regarding  accounts  of 191 

10.  Regulations  of  Post-Office  Department 188 

11.  Rights  of  non-aided 195 

12.  Summary  of  rulings  of  courts  in  relation  to ,  245 

13.  Table  showing  mileage  of  subsidized 213 

Pacific  BaiJway  Companies — 

1.  Issue  of  subsidy  bonds  to XXT 

2.  Statutes  relating  to 188 

Packagts — 

1.  Of  tobacco,  rebate  on , 90 

2.  Redeeming  stamps 432 

Paine,  H.  ^.— 

1.  Counsel  for  &Ir.  Caine,  as  to  his  election  as  Delegate 57 

Paneoaei,  Samuel  A, — 

1.  Party  in  Oeorgia  case 355 


1.  Appropriation  for 81 

2.  For  internal  revenue  stamps,  procuring 80 

3.  To  be  used  in  printing  stamps 82 

Papers — 

1.  Examining  fruit  distillery 76 

2.  Relating  to  settlement  of  accounts  of  deceased  disbursing  officer 146 

3.  Right  of  people  to  be  secure  in  their 72 

4.  Unlawful  examination  and  seizure  of 80 

Paper  Company^ 

1.  Contract  with,  for  Internal  Revenue  Department 80 

Papeff-Drafls — 

1.  Not  vendible  or  assignable , 277 

Paper  Bxiidemces — 

1.  In  relation  to » 277 

Paper  MilU— 

1.  Manufacture  of  paper  for  internal  revenue  stamps 82 
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PardeaauB  and  Anthony — 

1.  Contractors 40 

Parol  ConiracU — 

1.  In  regard  to 571 

Parol  Evidence — 

1.  Admissibility  of - 294 

2.  As  to  legal  signing 551 

3.  Validity  of  judgment 573 

Partial  Account — (See  Account.) 

1.  Final  decree  npon 177 

Partial  Settlement — (See  Settlement) 
Particular  Class — 

1.  Of  persons  or  things,  construction 68 

Particular  Enactment — 

1.  Effect  of : 67 

Particular  Intention — (See  Intention,) 

1.  As  to  disposition  of  bonds 37 

Particular  Jurisdiction — 

1.  As  to 156     • 

2.  With  regard  to  power 436 

Partnership — 

1.  As  to  bankruptcy il 

Partnership  Effects — 

1.  Custody  of 25 

Party— 

1.  To  a  suit 3» 

2.  Toajndicial  proceeding 262 

3.  To  a  warrant  determined  by  the  Secretary  and  First  Comptroller 215 

Parties — 

1.  Collecting  money  from  Treasury 336 

2.  In  interest,  courts  may  determine  rights  of 263 

3.  Rights  of,  to  make  set-off 360 

Passengers — 

1.  On  railroads ^M 

Passports — 

1.  In  regard  to 447 

Past  Due  Claims — 

1.  Allowance  of 5«j5 

Patent— 

1.  For  land,  certificate  issued  as  basis  of  a 3 

2.  In  relation  to  validity  of 3C3 

3.  Prerequisites  to  grant  of 363 

Patents — 

1.  In  regard  to  swamp  lands ,>rl 

2.  To  individual  Indians  from  the  Government 251 

Patentee — 

1.  In  relation  to  jurisdiction  of  courts  of  equity 31? 

Patents  for  Land — 

1.  Interference  with  executive  officers 317 

Patent  RUjht— 

1.  Reached  by  creditor's  bill 263 

2.  Situs  of 'i70 

Patent  Rights — 

I.  Decisious  in  relation  to 32?» 
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-Pajr— {See  SynonymB,) 

1.  DednctioDS  from  mail  contractors' 180 

2.  Fixed  by  regulation 8^ 

3.  For  mail  transportation 653 

4.  Of  clerks,  different  rates  of 83 

5.  Of  officers  retired  from  active  service 588 

6.  Of  postmasters,  limit  of 536 

7.  Of  retired  Army  officer,   is  not  a  pension 603 

8.  Of  the  Navy... 484 

P«jf  Accounts — 

1.  Of  Army  officers 46^ 

Pajf  and  Emoluments — 

1.  Deducting,  as  set-off 503 

Pay  of  Contractors^ 

1.  Authority  to  de<l net  from 165 

Pay-drai//— 

1.  From  Edwin  Reeside  to  Joseph  Lockey 184 

1.  Effect  of  death  of,  indorsement 336 

2.  In  bonds,  rights  of 87 

Paymasters — 

1.  In  the  Army,  checks  drawn  by 393 

2.  On  naval  vessels,  checks  drawn  by 393 

Paymaster's  Cleric-^ 

1.  Claim  of  Navy 252 

Paiyment — 

1.  Beyond  fiscal  year 543 

2.  By  check  to  actual  creditor 393 

3.  Cannot  be  made  without  an  appropriation 620 

4.  Considered  a  discharge,  when 350 

5.  Contest  as  to 465 

6.  For  service  under  contract 173 

7.  For  stamps,  in  regard  to 433 

8.  For  transportation  services,  determination  of  the  right  to 237 

9.  In  regard  to 570 

10.  Jurisdiction  of  court  after 308 

11.  Of  bonds 86 

12.  Of  bonds  and  interest  on  aided  railways 200 

13  Of  claims 255 

14.  Of  claims  for  rebate 92 

15.  Of  claims,  promptness  of xxxiv 

16.  Of  compensation,  right  to 234 

17.  Of  compensation  to  Congressmen 59 

18.  Of  counters,  watchmen,  messengers 85 

19.  Ofdraft,  illegaUty  of 262 

20.  Of  interest  and  principal  of  subsidy  bonds 189 

21.  Of  land-grant  railroad  companies 127,130 

22.  Of  railway  mail  service,  report  for 192 

5W.  Of  registere<l  certificate  of  stock 8 

24.  Of  salaries,  as  to  set-off 102 

25.  Of  salary  of  Congressman,  manner  of 102 

26.  Of  warrant  an  executive  duty 2«>3 

27.  Of  what  part  of  the  compensation  for  transportation 2.17 

28.  Source  of 238 

29.  To  administrator 352 
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Payment — Continned. 

30.  To  domiciliary  administrator,  validity  of 961 

31.  To  one  in  arrears,  set-off 504 

32.  To  wrong  claimant 263 

Payments — 

1.  By  Government  to  subsidized  railways 196 

2.  For  compensation,  withholding 232 

3.  For  supervision  of  stamp  paper 80 

4.  From  appropriations Th 

5.  From  appropriations,  prohibition  of 214 

6.  From  Treasury ,  duty  of  executive  oflScers 306 

7.  Made  by  Treasurer 104 

8.  No  exercise  of  judicial  power  until  after 281 

9.  Of  amounts  due  estate  of  intestate 261 

10.  Of  claims,  Keyser's  case 266 

11.  Of  salary  to  Congressmen 53 

12.  "On  account" ITS 

13.  Under  contract,  legality  of S83 

Pay-roll — 

1.  Oflaborers 141 

2.  Of  persons  supervising  internal-revenue  stamp-paper 80 

3.  Eegarding  Senate  officials 420 

Peace — 

1.  Violation  of 480 

Pea»^B  Case 501 

Pease f  H,  R, — 

1.  Party  in  Pease's  case 501 

PeelUj  Stanton  J, — 

1.  Bill  introduced  by,money  orders XX 

Penal  Dedttcti(ms—{See  Deductions,) 
Penalty — 

1.  For  disclosing  manufacturer's  secrets 6S 

2.  For  divulging  operations  of  manufacturer 7it 

3.  For  neglecting  to  furnish  facilities  for  examination  of  distilleries S 

4.  Of  fifty  per  centum,  direct  tax 38f 

Pending  Claim — 

1.  In  regard  to 544 

Pensacolat  Fla. — 

1 .  Purchase  of  site  for  public  building  in 15S 

Pension — 

1.  In  regard  to  compensation  of  retired  Army  officer 603 

Pensions — 

1.  Conclusiveness  of  decision  of  Commissioner  of 185 

2.  Due  to  minors 286 

3.  In  regard  to  collecting 2!^ 

Pension  Agents — 

1.  Settling  accounts  of 185 

Pension  Building — 

1.  Appropriation  for  erection  of G09 

2.  Disbursing  money  appropriated  for S$0 

3.  Instructions  as  to  the  work  of  erecting  the 589 

4.  Pay  for  supervising  erection  of 5!M 

5.  Provision  for  supervision  of  erection  of 5W 

Pension  Laws — 

1.  Construction  of 1^^ 
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PemHon-Office  BuiMing— 

1.  Sapervision  of  erection  of 619 

Fen9i&u-Boll— 

1.  CoDcInsiveness  of,  over  accounts 186 

Ptntianer'a  Burial  Expen$e  Com 185 

PeantoJiera — 

1.  Accounts  for  burial  of  deceased 185 

P€ti»iojier'i  Certificate — 

1.  Effect  of,  in  settlement  of  accounts 185 

Percentage — 

1.  Allowance  and  payment  of,  to  State  of  Alabama 250 

2l  Allowance  and  payment  of,  to  State  of  Mississippi 250 

Per  Diem — (See  Sgnanjfms,) 

1.  Of  United  States  commissioners 452 

Par  Diem  Compensation— 

1.  In  regard  to 442 

2.  Of  General  Meigs,  as  to 590 

Per  Diem  Expense* — 

1.  In  regard  to,  of  marshals 639 

Per  Diem  Fee— 

1.  Charged  by  district  attorney 511 

2.  Of  commissioners  of  the  circuit  court 470 

Performance — 

1.  Beeside's  pleadings  and  allegation  of. 174 

Performance  of  Duty — 

1.  As  to  payment  of  salary 412 

Permanent  Indian  Beeervations — 

1.  In  Nebraska 247 

Penmanent  Specific  Appropriations — 

1.  In  regard  to 542,566 

Permanent  Statute — 

1.  Repeal  of 436 

PemMous  System — 

1.  Regarding  extra  pay 627 

Perpetual  Injunction — 

1.  In  relation  to 311,342 

Pereon — 

1.  Jurisdiction  of  court  over 332 

2.  Who  may  examine  distilleries 70 

Perwons — (See  Agent ;  Deputy  Collector,) 

1.  Construction  of  statutes  in  relation  to 274 

2.  Powers  of,  official  and  unofficial 71 

3.  Right  of  people  to  be  secure  in  their 72 

4.  Rights  of 248 

5.  Security  of  the  people  in  their 73 

Permmal  Actions — 

1.  Sounding  in  tort  or  in  contract 282 

Personal  Assets — 

1.  In  District  of  Columbia 336 

Personal  Domicile — 

1.  Law  of *    257 

Personal  Estate — 

1.  Account  and  distribution  of .v      346 

Personal  Expenses — 

1.  Of  special  agents 526 
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Personal  Instructions — 

1.  To  diplomatic  agents 447 

Persotial  Judgment — 

1.  In  relation  to 2€2 

Personal  Property — 

1.  Right,  claim,  or  demand  against 3^ 

2.  Rights  to  a  testator's 4.     268 

Personal  Sertioes — 

1.  Appropriations  for 523 

2.  As  to 132 

Personal  Trust — 

1.  In  regard  to  exercise  of  duties. 546 

Peruvian  Government — 

1.  Loan  contracted  bjj  in  England 300 

Peruvian  Guano — 

1.  Hypothecation  of 300 

Petition — 

1.  Of  John  T.  Caine 50 

Petitions — 

1.  Of  domiciliary  executors ^ 

Phelps,  S,  Z.-— 

1.  Party  in  District  Commissioners' case 3db 

Phillips,  5.  F.— 

1.  Acting  Attomey-Qeneral,  letter  of,  regarding  dedactlons  from  mail 

contractors'  pay 1^ 

1.  Solicitor-General,  letter  of— Pacific  railways ^12 

Piqu€tt&— 

1.  Definition  of 79 

Places — 

1.  Construction  of  statutes  in  relation  to 274 

Plague — 

1 .  Circular  regarding 4;v9 

Plans — 

1.  Of  public  building 5-'!?'? 

Plantatiana — 

1.  Sale  of,  direct  tax 3!n 

2.  Survey  aud  disposition  of,  direct  tax 3??'7 

Pleadings — 

1.  Admissibility  of  claims  under lti> 

2.  In  Reeside's  appeal 174 

Points — 

1.  Decided  regarding  Pacific  railroads 214 

Policy — 

1.  Of  statutes  in  relation  to  public  lands 1 

Political  Corporation— 

1.  The  United  States  as  a '^ti 

Polygamy— 

1.  Faith  in,  aud  practice  of,  by  Delegate ol 

Pomace — 

1.  Definition  of *** 

Porter,  A.  (i.— 

1.  First  Comptroller,  direct  tax ^''' 

Positive  Words—  / 

1.  In  regard  to t*^       1 
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Po99e  Camitalw — 

1.  Duty  of  marshal 478 

2.  Marshal  may  call 481 

Po9$e99ion — 

1 .  Adyeree,  iu  law  and  in  fact,  as  to  presumption  in  payment 16 

Po99e99ion  of  Ofice — 

1.  Nor  performance  of  duty  give  right  to  salary 411 

P99tage— 

1.  Bednction  of  rates  of ;  salaries 638 

Pottal  AocaunHng — 

1.  Foreign  and  domestic ^  xzi 

Postal  Accounts — 

1.  System  for  revision  of  andit  of xxiv 

Postal  Appropriations — 

1.  As  to  unexpended  balances  of &93 

2.  Carried  to  surplus  fund 568 

Postal  Collection  Drafts^ 

1.  In  regard  to 564 

Postal  Depositaries— 

1.  In  regard  to 566 

Postal  Depository— 

1.  In  regard  to xxii 

Postal  Laws,  1879— 

1.  Section  61,  suits  to  recover  wrongful  payments 165 

2.  Section  665,  delinquencies 164 

3.  Section  666,  notifying  contractors  of  failures 164 

4.  Section  667,  specific  excuses 164 

5.  Section  668,  forfeitures 164 

Postal  Laws  and  Regulations — 

1.  As  to 24 

2.  Of  1879,  as  to  office  of  Second  Assistant  Postmaster-General 29 

3.  Quoted  from 163 

Postal  Bevenues — 

1.  Deficiencies  in 564 

2.  Disposition  of  unexpended  balances  of 565 

3.  In  regard  to 561 

Postal  Services — 

1.  In  prior  year,  paying  for 561 

Postal  Warrants — 

1.  Counter-signature  of,  by  First  Comptroller xxi v 

2.  In  regard  to xxiv 

Postmaster — 

1.  At  New  York  City,  special  provision  for  salary  of ^ 539 

2.  At  Washington  City,  no  readjustment  required  as  to  salary  of 540 

3.  At  Washington  City,  salarj- of 536 

4.  At  Washington  City,  special  provision  for  salary  of 539 

5.  Bond  of 501 

Postmasters — 

1.  Accounts  of XXII 

2.  Limit  of  pay  of 536 

3.  Of  the  fourth  class,  control  of  amount  of  salaries  of 539 

4.  Quarterly  account  of 536 

Postmaster-  Genera  I — 

1.  Allowance  by,  for  clerical  service 301 

2.  Authority  disallowing  credits  in  favor  of  a  contractor 372 
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Poetmaster- General — Continued. 

3.  Authority  of 24,165 

4.  Authority  of,  over  mail  contractors li*2 

5.  Cannot  delegate  bis  authority 24 

6.  Certificate  of. 179 

7.  Deduction  from  mail  pay 175 

8.  Deductions  made  by 171 

9.  Duty  of,  as  to  mail  contractors 179 

10.  Letter  to  Attorney-General  regarding  appeal  to  First  Comptroller 193 

11.  Mail  contracts 1T3 

12.  Money  at  disposal  of 91 

13.  Order  of 25 

14.  Powers  given  to 570 

15.  Public  moneys  at  disposal  of 561 

16.  Readjustment  of  salaries  of  postmasters  by 53d 

17.  Regarding  postal  accounts xn 

18.  Transfer  of  moneys  by 340 

Po8t  of  Duty — 

1.  In  regard  to 445 

2.  In  regard  to  consulates 414 

PoiUOffice— 

1.  Purchase  of  site  for 152 

PoaUOffice  Collection  Drqfta— 

1.  Copy  of  form  of K5 

PoMt-Office  Department — 

1.  Accounisin xi 

2.  Appropriations  for 561 

3.  Organization  of xxi 

4.  Proposed  changes  in  organization  of xxm 

5.  Regulations  of,  as  to  Pacific  Railways Iw 

Post-Office  Inspector — 

1.  Quotation  from  report  of 15^ 

Postponement — 

1.  Fee  of  marshal  for  attendance  at  a 452 

2.  Of  election 5i?.'i 

3.  Of  examination 452 

Possessor — 

1.  Rights  of 321 

Potomac  Water- Works — 

1.  Regarding  oflftce  of  chief  engineer  of :^ 

Power — 

1.  Coupled  with  an  interest 515 

2.  Given  by  statute,  as  to d2 

3.  Given  by  statutes,  incidents,  intendments 92 

4.  Grant,   recognition  of 355 

5.  History  of  exercise  of 421 

6.  Of  Postmaster-General 165 

7.  Recognition,  grant 374 

8.  Revocability  of 454 

Power,  J.  T. — 

1.  Attorney,  brief  of,  in  Mississippi  Central  Railroad  Company's  case 559 

2.  Attorney  in  Georgia  case ^* 

3.  Attorney  in  Lee's  case ^ 

4.  Attorney  in  Mississippi  Central  Railroad  Company's  case ^       \ 

Power  of  a  Court — 

1.  When  exYiauateiV ^'^ 
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Page. 
J^awer  of  Attomejf — 

1.  Authority  given  by  Constitution  or  Congress  as  a 578 

2.  By  claimant 515 

3.  Construction  of 454 

4.  Effect  of  death  of  agent ••• 515 

5.  Executed  by  A.  L.  Barber  quoted 453 

6.  Execution  of,  after  allowance  of  claim ...» 36 

7.  In  regard  to 453 

8.  In  regard  to  terms  of 515 

9.  Suflflciency  of 36 

10.  To  make  transfer  of  certificates  of  stock,  copy  of 9 

JPower  of  Substitution— 

1.  As  to 454 

Pawtn  of  Substitute— 

1.  In  regard  to 455 

Jhraotice—(8ee  BegulatioHi  ;  Usage.) 

1.  As  to  payment  of  salary-  to  Congressmen 104 

2.  As  to  special  and  imperative  provisions 67 

3.  In  Court  of  Claims,  regulation  of 286 

4.  In  regard  to  marshals'  fees 452 

5.  Modes  of 477 

6.  Of  accounting  officers  as  to  disbursing  accounts 142 

7.  Of  Comptrollers  in  relation  to  allowances  for  fees 393 

8.  Of  courts  as  to  administration 349 

9.  Of  Department  in  regard  to  extra  services 630 

10.  Of  Department  in  relations  to  Pacific  Railway  companies 217 

11.  Of  Department  when  disbursing  officer  dies 146 

12.  Of  Departments  as  to  appointments  of  special  agents 125 

13.  Of  Departments  as  to  deductions 173 

14.  Of  Departments  in  relation  to  drafts 266 

15.  Of  Departments  regarding  funds  in  hands  of  disbursing  clerk  at  death.  145 

16.  Of  Departments  regarding  suspensions 175 

17.  Of  Executive  Departments  in  relation  to  drafts 283 

18.  Of  Executive  Departmenfs,  liability  of  the  Government 282 

19.  Of  Government  regarding  requirements  of  Army  officers 632 

20.  Of  paying  marshals  for  guard,  regarding  the 482 

21.  Of  Treasury  Department  as  to  covering  in  money 145 

22.  Of  Treasury  Department  bearing  of,  regarding  claim  of  General  Meigs.  638 

23.  Of  Treasury  Department  in  regard  to  Connolly's  case 643 

24.  Of  Treasury  Department  regarding  payments 243 

Pratt,  B,  H," 

1.  Captain  United  States  Army,  compensation  to,  for  extra  services  ex- 
pressly authorized 595 

Ftmmhle  and  Resolutions — 

1.  Of  House  quoted  regarding  index  of  Journals 530 


1.  In  relation  to 348 

dent— 

1.  Illegal  retaining  of  compromise  money 429 

dents — 

1.  Growing  from  permission  of  unreasonable  search 73 


1.  Judgment  of  a,  res  a^udioata 362 

2.  Jurisdiction  over  Judgments  of  Comptroller's 355 

3.  Beversing  decisions  of 167 
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Pafe. 
Fred€ce8$<Mr'8  Decisions — 

1.  Incambent  reyiewing  a 372 

Pre-emption  Law — 

I.  In  relation  to  issuiog  patent  for  land 318 

Fre-empHon  Lands — 

1.  Commissions  and  fees i 

Pre-emptor — 

1.  In  relation  to  rights  of 318 

Prtferred  Claim — 

1.  Funeral  expenses  are  a 256 

2.  Payment  of,  to  widow  of  decedent 256 

Premises — 

1.  Entering  into  and  upon 60,62 

Prerogatives — 

1.  Secnred  by  the  British  constitution 74 

Presentation — 

1.  Of  outstanding  draft «6 

President— 

1.  Compensation  of 106 

2.  Constitutional  power  of 445 

3.  Control  of,  over  diplomatic  officer 445 

4.  In  regard  to 418 

5.  In  regard  to  appointment  of  officers 609 

6.  Interfering  with  rights  of • 597 

7.  Nominations  by 411 

K.  Nominations  made  by 609 

9.  Order  of ,  regarding  diplomatic  officers  .^ 445 

10.  Special  direction  of,  regarding  advances 124 

President  Buchanan^ s  Message — 

1.  Relative  to  civil  duties  of  Army  officers 598 

President  of  the  Senate — 

1.  In  regard  to 413 

Presidents  Proclamation — 

1.  Declaring  the  war  at  an  end .' 369 

Presidcn  tial  Reconstruction — 

1.  In  relation  to  Georgia 370 

Presumption  of  Fact — 

1.  As  evidence ^ 

2.  Doctrine  of 12 

3.  In  relation  to 3W 

Presu mp tion  of  La  w — 

1.  In  relation  to ^ 

Presumptions — 

1,  Jurisdiction,  judgments 363 

Presumptive  Proofs — 

1.  Of  payment 1^ 

Pritna  Facie  Evidence — 

1.  In  regard  to  certificate  of  election ^ 

Prince  Edward  Island —  ^ 

1.  Consular  aj^ent  at ^       ' 

2.  United  States  consul  at  Charlottetown -^^'^ 

Principal —  ; 

1.  Of  bonds  held  under  conditions ' 

2.  Of  subsidy  bonds,  payment  of ^^ 

3.  Payment  of,  tiual  judgments ^'^ 
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ineipal — Continaed. 

4.  ReyokiDg  power  of  agent 453 

3.  Time,  compensation  of  agent 438 

indple — 

1.  Regarding  conclaBiyenees  of  J  adgments 168 

indpU* — 

1.  Applicable  in  the  adjustment  of  accounts liS9 

2.  Decided  in  Meigs's  case,  importance  of 611 

3.  Discnssedby  a  Comptroller xxvni 

intinff — 

1.  Of  records  of  Supreme  Court 97 

2.  Opinions  of  the  Supreme  Court 93 

•tor  Claim$— 

1.  In  regard  to  payment  of 553 

•Utr  Conmum  Law — 

1.  Repeal  of 504 

ior  Enadment — 

1.  Special  or  general 85 

"ior  Statute — 

1.  Repeal  of. 604 

•iaritjf — 

1.  As  to  bankruptcy 31 

-i$oner$ — 

1.  Fees  for  bringing  in,  guarding,  and  returning 451 

2.  Transporting  and  guarding 410 

-ivate  Agent — 

1.  In  regard  to 551 

Hvate  Bu9ine%9 — 

1.  Privileges  and  duties  of  retired  Army  officers 610 

nvate  Citizen — 

1.  In  regard  to  extra  compensation  of  Oeneral  Meigs ^      592 

2.  Rights  and  duties  of 594 

Hvate  Citizens — 

1.  Rule  of  common  law  applicable  to 897 

Htate  Debt — 

1.  Collection  of 339 

rivate  Debtor — 

1.  Jurisdiction  of  courts 333 

rivate  Debtors — 

I.  Common  law  transfers,  right  of  action  to  ancillary  administrator  of 

the  debtor 880 

3.  Debts^due  fh>m 868 

3.  In  relation  to  foreign  administrators 890 

rlrote  Propertff — 

1.  Services  of  a  citizen  considered  as 593 

rivate  Bights— 

1.  In  relation  to  title  to  public  lands 318 

rivileges — 

1.  Of  retired  Army  officers,  construction  of  Statutes  regarding 611 

robable  Cause-^ 

1.  Certiftcate  of 575 

8.  Regarding  nnlawftil  seizures 71 

robate  Aeeount — 

1.  Errors  in 179 

Md83 
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Probate  Court— 

1.  Order  of 353 

Procedure — 

1.  Forms  of 477 

Proceedi  of  Sales — 

1.  Disposition  of 119 

2.  In  regard  to  direct  tax 386 

Prooeee — 

1.  As  to  assignment  of  salary 102 

2.  As  to  payment  of  salary 106 

3.  Modeof^  against  o£fenders .V 408 

Proceaa  Preeumed — 

1.  As  to  payment ^ 16 

Proclamation — 

1.  In  regard  to  election  to  fill  yaoancy 565 

2.  Of  James  Johnson,  provisional  governor  of  Georgia 9S9 

3.  Of  Joseph  £.  Brown,  governor  of  Georgia 369 

4.  Of  President,  annulling  restrictions  on  trade 400 

Procuring  Legislation — 

1.  In  regard  to  extra  compensation 627 

Producer — 

1.  Of  spirituous  or  malt  liquors 64 

2.  Protection  of,  from  unlawful  disclosures 70 

Producers — 

I.  Of  spirits  and  beer,  rights  of 71 

Professors  at  Colleges-^ 

1.  Retired  Army  officers  detailed  as 610 

Prohibitions-^ 

1.  Against  extra  duty  and  pay 624 

Promise — 

1.  To  pay  money,  in  relation  to 280 

Promissory  Note— 

I.  Of  the  Treasurer 350 

Promissory  Notes — 

1.  In  relation  to 268,276,323,345,5:1 

Promotions — 

1.  When  civil  service  act  took  effect 399 

Property— 

1.  Change  of  title  to :J62 

2.  Deprivation  of 2(58 

3.  In  different  jurisdictions,  titles  to '^ 

4.  In  regard  to 5^ 

5.  In  the  District,  drafts  are  not 323 

6.  Laws  governiog  8uit«  for 2^ 

7.  Ofpersons ^^ 

8.  Right  of 347 

9.  Security  of  the  people  in  their ^3 

10.  Seizing  and  confiscating 366 

11.  Tax  on 594 

12.  Trausportation  of  public 129 

13.  Within  jurisdiction  of  court  of  District  of  Columbia ^ 

Property  of  the  State — 

1.  In  relation  to 314 

Proper  Parties — 

1.  In  relation  to ^ 
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Pftge. 
ropoMM — 

1.  For  carrying  mails 2^ 

roprieiarjf  MedicineB — 

1.  Claims  regarding,  barred xxvii* 

roprietarif  Stampi — 

1.  Claims  for  redemption  of 430' 

ro9eoution — 

1.  In  regard  to  allowance  to  district  attorney 644 

r^ieeuHoHB — 

1.  Services  rendered  prior  to  commenoement  of 45* 

roteit^ 

1.  Force  of 1711 

1.  Issuing  process  as 88» 

1.  In  regard  to  a  separate  particular 540 

2.  Of  bankrupt  or  insolyent  act •• 570 

1.  Of  Statutes  in  relation  to  public  lands 1 

2.  To  indemnify  the  United  States,  Pacific  Railway 211 

rmritiomal  Govemwients — 

1.  In  regard  to  reconstruction 371 

2.  Maintenance  of  suits  by 371 

roH$o — 

1.  Availability  of  appropriations 134 


1.  In  act  of  March  3,  1883,  construction  of 95 

2.  In  appropriation  act  June  30,  1882,  compensation  to  land-grant  rail- 

roads       131 

MieAocoufit9 — 

1.  Compensation  of  Representatives 108 

2.  Statutes  regulating  adjustment  of 185 

Mie  Aw!tion— 

1.  Dy  District  Commissioners 546 

ubUc  Building-- 

1.  Erection  of 588 

2.  In  regard  to 521 

3.  Payment  of  superintendent  of  construction  of 588 

4.  Purchase  of  a  site  for 152 

ithlie  Buildifigt-- 

1.  Appropriations  for 132 

2.  Construction  of 132 

3.  Destroyed  by  lire 155 

*kUe  Creditors— 

1.  Rights  of 571 

^lic  Debt— 

1.  luterest  on 566 

2.  Place  of  payment  of 350 

•klie  Debt  Statement— 

1.  Form  of  interest-bearing 17 

2.  Form  of,  on  which  interest  has  ceased  since  maturity 17 

iMio  Depo9itarj/ — 

1.  In  relation  to 393 

^blie  Depo8it$ — 

1.  Checking,  drawing 3»^3 
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Public  Domain — 

1.  Land  iu  dispate  segregated  from  the 319 

Public  Employment — 

1.  Defeating  distribntion  of  benefits  of 6S8 

Public  Funds — 

1.  Deposit  of ^ 393 

Public  Highways — 

1.  For  use  of  Government 129 

Public  Improvements — 

1.  Appropriations  for 523 

Public  Land — 

1.  Granted  for  schools 249 

2.  Proceeds  of  sales  of 249 

3.  Protecting  timber  on 526 

Public  Lands — 

1.  Accountsof 247 

2.  Claim  of  Nebraska  to  percentage  on 252 

3.  Commission  and  fees 2 

4.  Five  per  centum  on  proceeds  of  sale  of 644 

5.  Indian  lands  not 262 

6.  In  Nebraska,  right  and  title  to,  unappropriated 24^ 

7.  Policy  and  provisions  of  Statutes  in  relation  to 1 

8.  Sales  of 6S3 

ir.      9.  Taxeson J 249 

10.  The  permanent  Indian  reservations  in  Nebraska  are  not 247 

11.  Trespasses  on 123 

Public  Moneys 

1.  Control  of,  byCougress 91 

2.  Disbursement  of 53:> 

3.  Disposition  of 3i^ 

4.  Limitation  of  use  of 75 

5.  Places  of  deposit  of 261.279 

PMic  Moneys — 

1.  Accounting  for 633 

2.  Advances  of 123 

3.  In  relation  to 296,340 

4.  Refunding 502 

5.  Safe-keeping  of ^.., 347 

Public  Officer— 

1.  Decision  of,  conclusive 363 

2.  Particular  authority  confided  to 363 

3.  Review  of  action  of - 364 

Public  Officers— 

1.  Coercion  of 331 

2.  Effect  of  too  frequent  changes  in 12 

3.  In  regard  to  assignment  by,  of  retired  Army  officer  to  duty 624 

4.  Presumption  regarding  performance  of  duties  by ^ 363 

Public  Policy— 

1.  In  regard  to  official  duty 550 

2.  In  relation  to  disposition  of  estates  of  decedents 304 

Public  Printer — 

1.  ludex  to  Congressional  Record 531,535 

Public  Printing— 

1.  As  to  Supreme  Court  reports 96 

2.  For  Congress  and  Departments 96 
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Tublic  Prtnltn^—Continned. 

3.  For  the  courts 96  - 

4.  Provided  for  by  law , 97 

5.  To  be  executed  at  the  GoyerBment  PriDting  Office 96- 

Public  lUcorda — 

1.  ProTiding  cuBtodian  for 495" 

Public  BegUlerB— 

1.  Admieeibility  of,  as  evidence Ijt 

Public  8ckool$^{See  SckooU, ) 

1.  Sales,  direct  tax 385 

2.  South  Carolina,  direct  tax 383 

Public  Securities — 

J.  Effect  of  manner  of  paying  interest  on 293 

2.  Restraining  issuance  of *. 316 

Public  Service— 

1.  Compensation  for 131 

fl.  Compensation  of  persons  in 89 

3.  Promotion  of 32 

4.  Status  of  officer  in  the : 588 

5.  Status  of  ret irtd  Army  officer  in  the 595 

Public  Work9-^ 

1.  In  District  of  Columbia,  appropriations  for 517 

PublieaHan — 

1.  In  actions  at  law  or  in  equity 320 

Publiiked  Sotice— 

1.  As  to  administrator 298 

PuUiam,  John  J.— 

1.  Draft  to  order  of 267 

2.  Executor  of  John  N.  Pulliam 267 

3.  Of  Fayette  County,  Kentucky,  party  in  Keyser's  case 336 

4.  Party  in  Keyser's  case 264 

Pulliam,  John  N.^ 

1.  Of  Fayette  County,  Kentucky,  par^y  in  Keyser's  case 264, 336 

Puneiuaiian — 

1.  Of  act  of  March  3.  1873 204 

2.  Of  section  5260,  Revised  Statutes 204 

Pwrchaee— 

1.  Authority  to 135 

Fnrchaeea — 

1.  In  regard  to 521 

Purehoie  Monef — 

1.  Refund  of,  by  tax  commissioners 382 

2.  Return  of  direct  tax 386 

fwrehater — 

1.  Court  compelling  transfer  to 329 

PurekoHrt — 

1.  Fees  collected  from 2 


• 


QiMili/lcatkm*^ 

1.  For  holding  office 487 

(inanium  MenUi — 

1.  Right  of  attorney  to  recover  on  a 543 

QiMHer/jf  Aeoount — 

1.  Finality  of 179 

2.  Settlement  of;  not  final ^ni 
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Quarlerly  A 

I,  Of  Ricbard  Joseph,  copies  of 

1,  Of  lUJooantoof  mail  contractors 

Quartermaster  Gf»era\ — 

1.  In  regard  to  duties  of  General  Uelga 

%  Land-grant  tailroada 

3.  Letter  of,  Paci&o  railtoada 

QudrtermiMter'*  DefartmmX — 

1.  Duty  of  officers  of 

2.  Stationerj  nhipp»d  bj 

3.  Transportation  serviCB*  for 

Quati  Ojfldai  Fertorw— 

I.  Powers  and  duties  of 

QueiflOTi — 

I.  Quoted,  aa  to  boldin){  Natioual  and  Stat«  office 

I.  Arising  in  MoigH's  case 

3,  Decided  bj  First  Comptroller 

QvMlfoti  ef  Fart— 

L  As  to  psrfiirmaooe  of  anboontraot'i-.. . 

d.  jDtiadbtiou  of  Second  Comptrollet  »Btoaoconnta., 
QueiUoM  a/  Fact— 

1.  In  regard  to  oUima , 

Qur*tion  of  Laie — 

1.  JnriadictinD  of  First  Comptroller  as  to  aocoanta... 

2.  Presented  by  rival  adminiHtrators 

3.  Eegarding  direct  tax 

Queationa  of  Law — 

1.  lu  regard  to  claims 

S,  In  i^ard  to  postal  a«connts . 

QtKttiont  of  SaUiry— 

1.  Are  questions  of  contract. 

1.  AsBanptioD  and  payment  of  direct  tax 

3.  Of  direct  tax  apportioned  to  States 

3.  Of  direct  tax,  special  statutory  mode  of  paying 


JIailroaif — 

1.  Public  lands 

2.  Tax  on  a 

Bailroada — 

2.  Continuous  linfla  from  Stato  to  States 

All f road  Company — 

1.  In  regard  to  carrying  the  mails 

Saitroad  Companiei — 

1.  Compensation  earned  by 

2.  Payment  of  compensation  due  to 

Bailroad  Fee — 

1.  To  be  returned  by  district  attorney  as  an  emolument  . 
Bailroad  Grant)— 

1.  Process  of  locating 

Sailicag  ContjHiNiM— (See  Independenl  Bailteay  Compaaitt.) 
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Bailwajf'Cim,pen9aHon  Case 168 

Bailway  Mail  Service — 

1.  Report  for  payment  of 192 

BaQwayB — 

1.  Operated  by  Central  Pacific  Railroad  Compaoy 208 

2.  Operated  by  MiMOori  Pacific  Railway  Company 210 

3.  Operated  by  Sioux  City  and  Pacific  Railroad  Company 210 

4.  Operated  by  Union  Pacific  Company 209 

Bal9Um^9  Caee' 607 

BalHon,  D.  JET.— 

1.  Party  in  Ralston's  case 507 

AuKFf  Com 393 

Banid.  Edward  M.— 

1.  Party  in  Rand's  case : 393 

Baiifieaiiam'- 

1.  Of  amendment  to  Conttitntion 371 

EealBekLte^ 

1.  Sale  of;  by  collector  of  taxes 547 

1.  Errorin  calculation 375 

BeaiaeemriHee 

1.  Conyersion  of 337 


1.  Dependence  of  law  upon 272 

2.  Of  the  law,  Jurisdiction  oyer  drafts 270 

3.  Yielding  to  foUies 73 

Meaeomdkle  SwppcrU^ 

1.  For  a  year,  payment  of 256 

RdtaUOm 90 


1.  Claim  for 402 

2.  Of  taxes 90 

3.  Of  taxes,  claims  for 90 

4.  Payment  of,  in  money 91 

5.  Rightto 92 

6.  Time  when  claim  mast  be  presented  for • 402 

7.  To  manufacturers  paid  in  stamps 91 

Behellion-^ 

1.  Direct  tax  in  State  or  Territory  in  actual : 385 

Beceipte— 

1.  For  certified  copies  of  Supreme  Court  reports 96 

2.  Furnished  for  stationery 397 

Beceiver — 

1.  Of  land-grant  railroad  in  relation  to  lands  contracted  to  the  railroad 

company 318 

2.  Of  public  moneys,  auditing  accounts  of 180 

Beceiver$ — 

1.  And  registers,  right  of,  to  receive  commissions 1 

2.  Jurisdiction  over  money 319 

3.  Of  public  moneys 340 

Becognizanoe — 

1.  To  appear  at  court  to  answer 471 

BeoognUancee — 

1.  In  relation  to 395 
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Recognized  Service — 

1.  In  regard  to  carrying  mails ; 554 

Beoompense — (See  Synonym,) 
Beoonsiruclion — 

1.  Completed  in  Georgia 370 

2.  Inrelationto 3S9 

Beconstruciion  AcU — 

1.  Of  Congress 369 

2.  State  governments  nnder 371 

Becord — 

1.  Agreements  of  the  trust  shown  by  the 461 

2.  In  regard  to  a 363 

3.  In  Treasury  Department,  evidence  of  payment 8 

4.  Of  arrivals  and  departures  of  mails 156 

Becord$ — 

1.  Allowances  for  indexing  the  election • 496 

2.  Kept  by  fruit  distillers 76 

3.  Of  arrivals  and  departures  of  mails 161 

4.  Of  distillers 7J 

5.  Of  Supreme  Court 95 

6.  Of  Supreme  Court,  to  whom  furnished 97 

7.  Of  Treasury  Department,  destruction  of 14 

Beooupment — (See  Set-off;  Compensation.) 

Bedeemed  Stamps — 

1.  Credits  for 430 

Bedemption — 

1.  Inrelationto 340 

2.  Of  lands  sold  for  direct  tax,  provisions  for 386 

Bedemptions — 

1.  Purchase  money,  direct  taxes 383 

Bedress — 

1.  Right  of  petitioning  for 73 

Beeeide's  Appeal 156 

Beeside,  Edmn — 

1.  Contractor  for  transportation  of  mails W 

2.  Pay  of,  withheld Ie4 

3.  Surety  for  J.  E.  Reeside li>4 

BecsidCy  J.  E. — 

1.  Appeals  from  action  of  Sixth  Auditor 1?3 

2.  Opening  up  of  balances  certified  as  due  to Isl 

3.  Party  in  Reeside's  appeal i:i6 

4.  Statements  of  account  of 159 

Beference  Statutes — 

1.  Effect  of,  considered 247 

Beform — 

1.  In  the  civil  service 400 

Brfund — (See  Repayment.) 

1.  Of  taxes 5^16 

Befundments — 

1.  Regarding  unlawful  seizures 71 

Begents — 

1.  Of  the  Smithsonian  Institution,  additional  duties  imposed  upon rt9^ 

Begister — 

1.  Balance  charged  on  books  of 355 

2.  Direct-tax  accounts  in  office  of 642 
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BegiMter — Continued. 

3.  In  relation  to  accounts 306 

4.  Of  arrival  and  departures  of  mails '. 157 

5.  Of  the  Treasury,  postal  service 563 

Begi$tered  Bonds — 

1.  Assignment  of 1 469 

2.  In  relation  to 263 

3.  Interest  coupons  on ^ 469 

4.  Payment  of  interest  due  on 292 

5.  Transfer  of. 86 

Begittered  Certificates'' 

1.  Rights  in ^ 8 

B^gieier  oj  the  Treasury — 

1.  Certificate  to,  regarding  compensation  for  mail  service 191 

Registers  and  Receivers — 

1.  Appointment  of 501 

2.  Right  of,  to  commissions 1 

.     3.  Rightof,  tofees 580 

Mtgister's  Office^ 

1.  Book-keeping  in 277 

B^gistratUm — 

1.  Of  voters 482 

2.  Ofvoters,  reconstruction 369 

Begisiratian  DUtrieU^ 

1.  Georgia  divided  into 370 

Begistration  Lists'^ 

1.  Marshals 480 

jBiy»/al<ofi— (See  Circulars;  Practice;  Usage,) 

1.  As  to  rebate  of  taxation 92 

Begulations — 

1.  Qpncemlng  distillation  of  fruits 78 

2.  Fixing  compensation  of  consular  agents 88 

3.  Fixing  emoluments 89 

4.  For  carrying  mails 163 

5.  In  regard  to  diplomatic  officer 445 

6.  In  regard  to  settlement  and  a<y  ustment  of  accounts 390 

7.  Necessary  revenue 66 

8.  Of  Commissioner  of  Internal  Revenue,  stamps,  taxes 432 

9.  Of  Post-Office  Department  as  to  Pacific  railways 188 

10.  Of  Post- Office  Department,  power  to  prescribe 32 

11.  Of  Sixth  A uditor's  Office  regarding  drafts  of  mail  contractors 184 

12.  Of  Treasury  Department  as  to  stationery 127 

13.  Postal,  1879,  section  61 ,  quoted,  fraudulent  payments 165 

14.  Postal,  1879,  section  666,  quoted,  contractors  notified  of  failures 164 

15.  Poeta],1679,  section  667,  quoted,  delinquencies 164 

16.  Postal,  l879,section  668, quoted, forfeitures 164 

17.  Quoted  regarding  vouchers  for  stationery 396 

18.  Regarding  disbursements 393 

19.  Regarding  presentation  of  claims xxxi 

20.  To  prevent  the  plague... 437 

Beikmhursement — 

1.  Of  interest  paid 214 

B^eeted  Claims— 

1.  In  relation  to 373 

2.  Reopening  of 545 

3.  Reviewing  predecessor's  decisions  regarding WX 


• 
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Befeoting  Claims — 

1.  Reasons  for • xxm 

Beteaae — 

1.  In  regard  to 570 

2.  Of  claioa,  direct  tax • 365 

3.  Snit,  draft,  indorsement 461 

BeW— 

1.  Congress  granting • 144 

2.  Construction  of  statates  in  regard  to... 570 

3.  For  certain  claims 563 

4.  For  claimant  as  to Sn 

5.  Of  those  evicted,  direct  tax 386 

6.  Securing,  against  executive  offloer's  Judgment ••• 306 

7.  Statute,  right 367 

Bemedial  Agencies —  '^ 

1.  In  regard  to  rejected  claims xxxn 

Bemedial  Prooes*— (See  Proeees.) 
Bemedial  Statutee^ 

1.  Construction  of,  regarding  extra  compensation (W 

Bemedjf — 

1.  By  action  in  Judicial  courts VH 

2.  For  overpayment  by  the  Oovemment 156 

3.  Forpayof  special  deputy  marshal 475 

4.  In  relation  to. ' tW 

5.  In  relation  to  statutory 367 

6.  Of  a  non-resident  creditor tTl 

7.  Of  claimants  by  action  at  law xxxn 

8.  Of  creditor  of  the  Oovernment *n 

9.  Part  of  obligation  of  contract ®4 

Bemediea — 

1.  In  regard  to  estoppel 571 

2.  In  the  courts,  as  to ».. 461 

3.  Of  citizens,  State  laws  in  relation  to 290 

Bemoval — 

1.  Of  national  officer  when  holding  State  office 486 

BemuneraHan — (See  Synonyme.) 
Beopening  Claime— 

1.  In  regard  to 546 

Beopening  Decision  Case 544 

Bepairs — 

1.  Appropriation  for 544 

2.  As  to 132 

3.  To  Interior  Department  building 136 

4.  Of  Howard  University H^ 

Bepay  Covering  Warrant — 

1.  As  to 146 

Bepayments — 

1.  As  to 137 

Bepeal — 

1.  Act  superseded  without  words  of ^ 

2.  Different  modes  of ^ 

3.  In  regard  to 501 

4.  Of  conflicting  acts ^ 

5.  Phraseology  used  to  render  certain  the - '^ 


Index  to  Decisions.  795 

BepeaU — 

1.  By  implication  are  not  favored ^ 31,204,475 

2.  Total,  partial,  or  temporary 441 

JBUpealifig  Acta^ 

1.  Constrnctiou  of 85 

Bepealing  Cfaute — 

1.  In  act  Aagnst  5, 1382,  as  to 83 

Repealing  8tatute9 — 

L  Form,  modes  of 80 

2.  In  regard  to 440 


1.  For  payment  of  railway  nuul  serriee 191 

2.  Of  CommiMioner  of  the  General  Land  Office,  5  per  oentam,  Nebraska. . .  248 

3.  Of  Secretary  of  the  Trearary  regarding  diaboraemenlt  and  oheeka 393 

4.  Of  sapremeoonrt  of  Dtetriet  of  Columbia. 94 

5.  To  Honee  of  Repreeentatiyes  by  Mr.  Lawrence,  Pacific  railways 212 

6.  To  Senate  quoted  from,  subsidy  bonds 211 


1.  In  regard'to  compensation  of  chief  supenrisor • 491 

2.  Made  by  fruit  distillers 78 

3.  Of  Supreme  Court  place  as  to  of  printing 96 

Mtpreiemtaiive — 

1.  In  Congress,  title  to  office 413 

2.  Protection  of  salary  of. 102 

Bepre$etitmHve9 — 

1.  In  Congress,  compensation  of 102 

2.  Salaries  of. 108 

M^pubUe  of  Peru^ 

1.  In  relation  to  loan  by 300 

Rtpudiatian — 

1.  Inrelationto 300 

Jl0^(a(— (See  Sjfwmynu,) 
SequintionB — 

1.  A  form  of 49 

2.  For  money 100 

Bm  Adimdioata— 

1.  As  to 107,168,170,372,576,578 

2.  As  to  payment  of  registered  certificates 19 

3.  Conclusiveness  of  Comptroller's  judgment 364 

4.  Final  judgment  as  a 15G 

5.  Effectof 167 

6.  In  regard  to 362,464 

7.  In  regard  to  claims 5. 546 

8.  Judgment  asa 573 

9.  Legal  principle  on  which  a  final  settlement  operates  asa 156 

10.  Of  rights  of  claimant 577 

11.  Rule  of,  as  to  judgments  of  Comptrollers 174 

12.  Rule  of,  as  to  judgments  of  judicial  courts 174 

13.  Vacatiug  or  chaugiug  a  judgment ^ 578 

14.  When  judgment  is  final 170 

15.  Writ  of  error  to  review  a  judgment 575 

Seservation — 

1.  In  an  account 179 

2.  Of  lands  not  a  sale 251 
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Knen'aliotii — 

1.  iDiUtm,  5  per  ceDtam  of  Ysliie  of.. 
U.  Mniiarj  and  aaval — dimct  tax 


1,  To  all^r,  aiuead,  or  nppeal _ 

JZfaldHnry  Fund — 

1.  Ill  n-'garil  to _    . 

Bt^gnativa— 

1.  In  regard  to _„ 

,    2.  In  relation  to  8tat«aad  national  office „    ■ 

BuolutiM— 

1.  lutnxiiiPH]  by  Mr.  Lawreuc«  intolbeHooseof  RepreaGntatiTMifpnl- 
ing  indMnnlt]'  of  snbaid;  bonds 01 

a.  Of  CongTMa  as  to  compposal ion  of  member . 

3.  Of  the  Honse  of  BepreMntfttiveB  regarding  CaDnon  n.  Campbetl » 

4.  OrtheHonseof  Repreg«Dtative«regftrdiDg  JobnT.  Caise 

JfawnluKDN*  0/  ttit  Sttiate— 

1,  Aud  provisos  reuarding  compensation  of  officials 

2.  Compensatiou  of  officials  in 

XMlrieNoN— 

1.  OverpAjlng  compensation,  no  valid 

XftHeHont— 

1.  Imposed  on  District  Commissioners 

2.  R«gardiTig  paymeiite  lo  Pacific  railways 

JtcUinol  Copia — 

Of  election  records,  charges  for 


1.  For  continnone  serrioe,  as  to...... ..„, 

Itcfirol  Jrmg  OJft>tT—{See  Arrng  Offletr.) 

1.  Aiitlioritj- of  Congress  over 

2.  Authority  of  Congress  to  impose  special  duties  on  a 

3.  Limitation  in  pay  and  allowances  of 

4.  Time  and  serriees  of 

G.  Time  of,  beloQgfl  to  the  Government 

£«ftrKl  JnKg  Offlont— 

1,  Stat  OB  of 

Stttrtd  Li»i— 

1.  In  regard  to  officers  of  the  Army 

A>Iirt«{  Offlrtr  - 

I.  In  regard  to  dual  inlaries 

a.  Not  lu  be  aiisigii«d  to  datj^ 

3.  Pay  and  ollowanees  of .... ,. ....    "! 

4.  Prohibition  of  assign  meet  of.  to  daty ..~..-    ^ 

Srlirrd  Offietrt — 

1.  AseigDmeDt  to  dnly  of„ "' 

£.  Legislation  in  relation  to ^ 

RtHniPas— 

1.  In  regard  to *" 

JEsfroocfire  Comptntalioii — 

1.  Inregord  to *^ 

3.  Witboat  senicea  there  can  be  mo '^ 

M$trvaclii>t  SMuit— 

1.  A.  to 1>* 
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eturfu—(See  Emolument  Rttum 8) : 93 

1.  Made  by  distiller  to  collector 7S 

2.  Of  distillere 72 

3.  Of  fruit  distillew 60 

'€tMm§of  Proce$9 — 

1.  Fees  for 394 

evenue — 

1.  Detecting  frauds  on  the 72 

eventte  Jccount9 — 

1.  In  relation  to 358 

evenue  AgenU — 

1.  Salaries  and  expenses  of 65 

'etenue  Oficer — 

1.  Entering  distillery 70 

2.  Protection  of  law  over 70 

evemue  OjUctrB — 

1.  Authority  of,  under  law 75 

2.  Authorized  to  make  seizures 71 

3.  Power  of,  as  to  entry  and  search 66 

erermmg  Decision — (See  Res  Jdjudicata.) 

1.  Of  accounting  officers 372 

2.  By  successor 167 


1.  In  regard  to  power  of 580 

eviewiftg^— 

1.  In  relation  to 375 

eviewing  Dedeion — 

1.  In  regard  to 580 

Statutee— 

1.  Chapters  three  and  four,  adjustment  of  public  accounts 187 

2.  Construction  of  the  expression  **  or  other  officer  ** 64 

3.  Laws  embraced  therein 6 

4.  Section  11,  title  of  appropriation  acts 91 

5.  Section  12,  repealing  act  repealed 441 

6.  Section  25,  time  of  election  of  members  of  Congress 54 

7.  Section  30,regarding  oath  of  office 52 

8.  Section  31,  quoted  as  to  salaries 52 

9.  Section  31,  Representatives  and  Delegates 47 

10.  Section  31,  roll  of  Representatives  elect 532 

11.  Section  31,  salary  prior  to  commencement  of  session 52 

12.  Section  32,  when  roll  made  by  Sergeant-at-Anns 5.72 

13.  Section  3.3,  when  roll  n*ade  by  Doorkeeper 532 

14.  Section  35,  salaries  of  members  of  Congress 54 

15.  Section  38,  quoted  as  to  salaries 52 

16.  Section  38,  Representatives  and  Delegates 47 

17.  Section  38,  salary  prior  to  commencement  of  session 52 

18.  Section  39,  oath,  salary 52 

19.  Section  46,  compensation  of  Representatiyes ' 108 

^.  Section  47,  salaries  due  Representatives 108 

21.  Section  48,  salaries  due  Representatives 108 

22.  Section  51,  Delegates  in  Congress 47 

23.  Section51,  vacancies  in  either  house  of  Congress 50 

24.  Section  52,  officers  and  employes  of  Senate 532 

"25.  Section  53,  officers  and  employ^  of  House 532 

^.  Section  73,  quoted  from,  regarding  Congressional  officials 419 
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S7.  Section  61, departmental  regulations 39fc?,57$ 

28.  Section  1G2|  hours  of  basiness 526, 5S9 

29.  Section  169,  authority  to  employ  clerks  and  other  employes 126 

30.  Section  172,  quoted,  repeal  of © 

31.  Section  172,  restrictions  on  employment  of  subordinate  assistance  re- 

pealed  81,© 

32.  Section  lb3,  investigating  frauds 588 

33.  Section  183, oaths 125,536 

34.  Section  184,  subpcenas  to  witnesses xnu 

35.  Section  185,  witnesses'  fees xxiu 

36.  Section  186,  compelling  testimony jxiu 

37.  Section  187, professional  assistance,  how  obtained znu 

38.  Section  189,  employment  of  counsel 19a 

39.  Section  191,  certified  balances 104,  111,  243, 248, 299, 206, 327,35^,360, 

363,373,546 

40.  Section  191,  claims,  certified  balances ixxii 

41 .  Section  191 ,  conclusiveness  of  executive  officers'  decisions 176 

42.  Section  191,juri8dicton ,     374 

43.  Section  191,  quoted,  certified  balances 374 

44.  Section  195,  certified  balances 545 

45.  Section  211,  Treasurer's  accounts *, 299 

46.  Section  219,  power  and  duty  of  Secretary  of  War JM2 

47.  Section  220,  transportation 842 

48.  Section  233,  Treasury  Department 274 

49.  Section  236,  accounts 102,106,360 

50.  Section  236,  accounts  settled  in  Departments 356 

51.  Section  236,  demands  and  accounts  against  United  States • 185 

52.  Section  236,  public  accounts 104,299,468 

53.  Section  236,  public  accounts  to  be  settled  in  the  Department  of  the 

Treasury 181 

54.  Section  21^6,  quoted ,  claims 503 

55.  Section  236',  quoted,  settlement  of  claims M 

56.  Section  2^^6,  settlement  of  accounts 363 

57.  Section  236,  settlement  of  public  accounts 616 

58.  Section  236,  set-off 501,504 

59.  Section  239,  tax  accounts 35{^ 

60.  Section  248,  duties  of  Secretary 125,126,374,375 

61.  Section  248,  duties  of  Secretary  of  the  Treasury 104,243,544 

62.  Section  248,  general  duties  of  the  Secretary 299, 327 

63.  Section  250,  settlement  of  accounts  within  fiscal  year 104 

64.  Section268,  Comptrollers - 299 

65.  Section  268,  Treasui-er's  accounts 299 

66.  Section  269,  duties  of  the  First  Comptroller xxvu 

67.  Section  269,  duties  of  the  Fii-st  Comptroller.. 97, 104, 113, 125, 126,243,296,306, 

317,  .327, 360, 362, 374,  375,  434,  442, 468.  471, 544, 605, 616 

68.  Sections  269, 277,  authority  to  settle  claims  for  rebate  of  taxes 91 

69.  Section  270,  appeal  from  Sixth  Auditor 536 

70.  Section  270,  appeal  to  First  Comptroller  from  settlements  by  Sixth  Aa- 

diior M 

71.  Section  273,  certifying  balances 243 

72.  Section  273,  duties  of  Second  Comptroller 255, 306, 360,363 

73.  Section  277,  duties  of  Fourth  Auditor 2r»2 

74.  Section  277,  duties  of  the  Auditors..  ..26,97,104,  113  126, 167,299,  306,317,327, 

357,  362,  363,  434,  442, 468, 471, 570, 616 
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ontinned. 

2,  debts  doe  Poat-Offlce  Department 557 

7,  admiDistering  oaths ' 187 

0,  claims,  Treasury  Department... 277 

5,  duties  of  the  Treasure 104,111,  296,209,  305,  306, 317, 

326,  327. 374,  460,  554,  5eS8 

6,  liabilities  outstanding 330,554,557,504,567 

6,  liabilities  outstanding  three  or  more  yean 278 

6,  outstanding  liabiUties 296,560,570 

6,  quoted,  outstanding  liabilities 568 

7,  Touchers 554,557 

7,  vouchers,  drafts 564,667 

7,  Touchers  for  drafts 570 

7,  vouchers  for  unpaid  drafts 353,568 

7,  unpaid  drafts 278,296 

6,  outstanding  drafU 469,554,557,564,567,570 

8,  quoted,  outstanding  drafts 569 

9,  accounts,  disbursing  officers 564 

9,  accounts  of  disbursing  officers 554,557 

9,  quoted,  accounts  of  disbursing  officers 569 

0,  reports  of  Treasurer 554,557,569 

0,  Treasurer's  report 564 

1,  report  of  Treasurer's  accounts 305,306 

1,  Treasurer's  accounts 104,111,317,326 

9,  Commissioner  of  Internal  Revenue 62 

0,  chief  clerk  Internal  Revenue  Bureau 62 

1,  duties  of  Commissioner  of  Internal  Revenae 62 

5,  construction  of 152 

5,  quoted  from,  site  for  public  building 153 

»5,  title  to  real  estate 154 

Sf  opinion  of  the  Attorney-Oeneral 560 

iO,  requirements  by  Attorney-Qeneral 394 

i3,  counsel  to  aid  district  attorneys 114 

iif  retaining  counsel ..113,541 

4,  attendance  of  counsel xxxii 

15,  counsel  fees  restricted 113 

1^,  accounts 408 

18,  accounts  of  officers  of  court 394 

Sf  circuit  court  commissioners 406 

»5,  seal 570 

»8,  deposits 570 

4,  estimates 564 

.0,  clerks  and  employ^i 138 

16,  Commissioner  of  the  Qeneral  Land  Office 247 

5,  land  accounts 126,248 

J2,  Indians 633 

)3,  Indians 633 

')4,  salaries 413 

)4,  claims 284 

)7,  circuit  judgt*a 413 

J7,  commissioners  of  circuit  courts .• 471 

t9,  circuit  court  uuuimissiouers 406 

Jl,  emolumentsof  clerk  of  the  Supreme  Court 92 

r6,  Supreme  Court  officers 413 

r7,  Supreme  Court  clerk 93 
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BtrUed  Statute* — Con  tinned. 

128.  SeetioDS  677,678,679,794,795.  qnoted 

139.  Section  678,  depat.v  clerk  of  Supreme  Coart, 

130.  Section  679,  records  of  conrt  of  appealj. 

131.  Section  681.  decisions  of  Supreme  Conrt H 

133.  Section  tf»l,  opiniona  of  Supreme  Conrt t 

133.  Section  712,  oaths 

IM.  Section  721,  tuIbb  of  decision... 

135.  Section  7-21,  trials  &t  uoumoD  law 

I'JB.  Section  737,  secnrit;  for  good  irahavior 

137.  Section  727,  eecnrity  for  peace  and  good  bebAvior. 

138.  Section  73^,  cironit  court  commissioners 

139.  Section  771,  quoted,  dntj- of  district  attome; 

140.  Section  700,  appointment  of  deputy  niarabals S 

Ul.  Section  780,  depntj  marebaU CLBI* 

143.  Section  782,  oath  of  marahal 

143.  Section  783,  oath  of  marehal  and  deputy 

U4.  Soation787,  dnliea  of  marshal 

U!>.  Section  7q8,  powers  of  marshajs 

146.  Section  788,  sheriff,  deputies ■ 

147.  Section  789,  depntj:-  to  coutinue  After  death  of  maLrsbal 

148.  Section  790,  marshalg,  removal 

149.  Section  790,  marahala,  removal,  expiration  of  t«nn  of  office 

160.  Section  794,  clerks  of  Supreme  Court  and  district  coorts • 

161.  Section  795,  bonds  of  cl^ks  of  courts.. 
182.  Section  7»7,  exemptions 

'  153.  Section  803,  nriit  of  venire,  botr  issued 
1&4.  Section  823,  compensation,  fees. 

155.  Section  623,  fees  to  be  taxed ,, IT&IIlA* 

156,  Section  H24,  attorneys 

167.  Section  824,  attorneys,  solicitors,  procl< 

158.  Section  824,  docket  fees * 

169.  Section  824,  few  of  attorneys,  solicitors,  and  proctors • 

160.  Section  825,  fjooted,  taxation  of  costs • 

161.  Section  828,  clauses  in,  quoted  regarding  fees " 

162.  Section  SBS,  fees SttWi*' 

163.  Section  828,  fees  of  clerks -   * 

164.  Section828,quoted, regarding  fees * 

165.  flection  829,  compensation.  fe(>s " 

166.  Section  829,  marshals' fee llO,45a,47!liliS.** 

167.  Section  929,  quoted,  fees  for  marshals " 

168.  Section  8*29,  quoted  regarding  expenses  of  deputy  marahals 

169.  Section  839,  transportiog  criminals,  guard . "i   ' 

170.  Section  833,  returns  of  fees ' 

171.  Section  837,  marshals' fees " 

172.  Section  U37,  marshals  in  Oregon  and  Xevada '^^ 

173.  Section  838,  additional  compensation 

174.  Section  838,  allowances 

175.  Section  P3a,  allowance  of  claim  of  district  attorney 

176.  Section  838, fraud  on  the  revenue " 

177.  Section  838,  frauds -    *   j 

178.  Section  838.  quoted  as  to  duty  of  district  attorney —   ^    | 

179.  Section  8;t9,  compensation  retained  by  clerk  of  court — -  I 

180.  Section  841.  comptinsatLon  of  marshals **•' 

181.  Section  841,  deputy  marshals * 
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ieotion  844,  allowances  from  fees 429 

^tion  844,  payment  of  sarplns  fees  into  the  Treasnry 99 

section  846,  acconnts 507 

lection  846,  accounts  certified  by  district  Judge 102 

(ection  846,  accounts  of  district  attorneys ^ 478,597 

lection  846,  accounts  of  officers  of  court 473 

lection  846,  certification  of  accounts 481 

lection  847,  commissioners*  fees 394,452,471 

lection  847,  fees 404 

lection  847,  fees  for  specific  services 40t5 

lection  847,  quoted,  regarding  commissioner's  fees 407 

lection  848,  witnesses'  fees 435 

lection  879,  witnesses 435 

Action  861,  witnesses 435 

lection  886,  proof,  evidence 507 

(ection  922,  marshal  or  deputy,  party  in  a  cause 475 

^tion  945,  circuit  court  commissioners 406 

lection  966,  interest  on  Judgments ^ 575 

Action  982,  exemptions 250 

^tion  989,  execution  not  to  issue 575 

lection  989,  execution,  probable  cause 71, 576 

lection  989,  final  Judgments 573 

lection  1000,  bond  in  error  and  on  appeal 575 

lection  1001,  no  bond  required  of  United  States 575 

lection  1010,  damages  and  costs  on  affirmance  in  error 575 

lection  1014,  arrest  and  trial 474 

lection  1014,  arrest  of  oflTenders 408,476,493 

lection  1014,  circuit  court  commissioners 406 

lection  1014,  criminal  procedure 471 

lection  1014,  oflfenders 477,478 

lect 
lect 
lect 
lect 
^t 
^t 
tect 
\ect 
\ect 
^ct 
$ect 
Ject 


on  1014,  offenders,  arrest  and  examination  of 395 

on  lOt^,  necessity  of  writ 452 

on  1059,  Court  of  Claims 285,505 

on  1059,  Jurisdiction  of  Court  of  Claims 298,468 

on  1063,  claims  referred Ill 

on  106:^,  claims  referred  by  heads  of  Departments 286 

on  1069,  limitation  of  claims 286 

on  1069,  six-years' limitation,  claims 1 xxvn 

on  1070,  rules  of  practice,  contempts 286 

on  1094,  composition  of  the  Anny 595,631 

on  1133,  duty  of  officers  of  the  Quartermaster's  Department 242 

on  1222,  accepting  or  holding  civil  office  by  officers  of  the  Army..      590 
Section  1223,  accepting  or  holding  diplomatic  or  consular  office  by 

officers  of  the  Army 590 

lection  1243,  retirement  of  Army  officer 588, 591 

Action  1244,  age  of  Army  officer,  retirement 588 

^tion  1244,  retirement  of  Army  officers 591 

Section  1245,  dJHabilities  of  Army  officer 588 

Action  1245,  retirement  of  Army  officers 591 

lection  1246,  Army  retiring  board 588 

lection  1246,  retirement  of  Army  officers 591 

Section  1247,  oath  of  members  of  Army  retiring  board 588 

^tion  1247,  retirement  of  Army  officers 591 

toction  1248,  powers  and  duties  of  Army  retiring  board 588 

I1D83 
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235.  Section  1248,  retirement  of  Army  officers 591 

236.  Section  1249,  findings  of  Army  retiring  board 588 

237.  Section  1249,  retirement  of  Army  officers 591 

23d.  Section  1250,  retirement  of  Army  officers 591 

239.  Section  1250,  revision  by  the  President  of  the  findings  of  the  Army  re- 

tiring board 588 

240.  Section  1251,  finding  of  disability  of  Army  officer  by  an  incident  of 

service 588 

241.  Section  1251,  retirement  of  Army  officers 591 

242.  Section  1252,  disability  of  Army  officer  not  by  an  incident  of  service...     588 

243.  Section  1252,  retirement  of  Army  officers 591 

244.  Section  1253,  officers  entitled  to  a  hearing 568,6(6 

245.  Section  1253,  retirement  of  Army  officers 591 

246.  Section  1254,  retirement  of  Army  officers 591 

247.  Section  1254,  retired  officers'  rank 603 

248.  Section  1254,  retired  rank  of  Army  officers 588 

249.  Section  1255,  retirement  of  Army  officers 591 

250.  Section  1255,  status  of  retired  Army  officers 588,603 

251.  Section  1256,  retirement  of  Army  officers 591 

252.  Section  1256,  rights  and  liabilities  of  retired  Army  officers 566,608 

253.  Section  1257,  retirementof  Army  officers 591 

254.  Section  1257,  vacancies  by  retirement  of  Army  officers 5d6,603 

255.  Section  1258,  number  on  the  retired.list  of  Army  officers 588,603 

256.  Section  12.'>8,  retirement  of  Army  officers 591 

257.  Section  1259,  assignment  of  Army  officers  to  daty 603 

258.  Section  1259,  assignment  to  dnty  of  retired  officers  of  the  Army.. 588» 580, 610, 

611,617 

259.  Section  1259,  extra  compensation 623 

260.  Section  1259,  prohibitions  reganling  assignment  to  dnty  of  retired  offi- 

cer and  extra  pay ^ 

261.  Section  1259,  prohibits  extra  pay,  <&c 625 

262.  Section  1259,  retired  officers 619 

263.  Section  1259,  retirement  of  Army  officers 591 

264.  Section  1260,  detail  of  Army  officer  as  professor  in  a  college 5dO,590,60i, 

610.611 

265.  Section  1260,  retirement  of  Army  officers 5^1 

266.  Section  1261,  pay  of  Army  officers 413 

267.  Section  1261,  rates  of  pay 141 

268.  Section  1261,  rates  of  pay  of  Army  officers 603 

269.  Section  1262,  service  pay  of  Array  officers 6lB 

270.  Section  12(»3,  forty  per  centum  above  yearly  pay  of  Army  officers 61)3 

271.  Section  1265,  pay  of  Army  officers  duriug  absence 6© 

272.  Section  12<)6,  forfeiture  of  Army  officer's  pay ^ 

273.  Section  1267,  maximum  of  Array  officer's  pay 603 

274.  Section  1268,  monthly  pay  of  Army  officers 603 

275.  Section  1269,  allowaucos 603 

276.  Section  1274,  officers  retired  from  active  service 586, 6tB 

277.  Section  1275,  Army  officers  wholly  retired 603 

278.  Section  1286,  exemptions 55? 

279.  Section  1309,  education  of  Army  officer ®1 

280.  Section  1556,  appointments,  pay,  salary 413 

281.  Section  1674,  consular  officers * 

282.  Section  1675,  salaries 450 

283.  Section  1691,  quoted,  consuls 414 
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284.  Section  1695,  consalates 414 

285.  Section  1697,  bonds  of  consnUr  oflBcera 415 

286.  Section  1703,  compensations,  &c 89 

287.  Section  1740,  quoted,  compensation  of  foreign  representatives 446 

288.  Section  1740,  quoted,  salary,  consular  service 414 

289.  Section  1740,  term  during  which  salary  is  payable 445 

290.  Section  1742,  ministers'  salary  in  case  of  absence  Arom  post  of  duty.  ..449, 450 

291.  Section  1742,  salary  in  case  of  absence 445 

292.  Section  1756,  form  of  oath  of  office 88,590 

293.  Section  1756,  oath  of  office 413,548 

294.  Section  1757,  oath  for  certain  persons 88 

295.  Section  1762,  salaries  to  officers  improperly  holding  over xxxuii 

296.  Section  1763,  double  salaries 599 

297.  Section  1763,  extra  compensation 628 

298.  Section  1763,  quoted,  regarding  salary  of  more  than  twenty-^ve  hun- 

dred dollars,  and  extra  duty 626,627 

299.  Sections  1763,  1764, 1765,  dual  salaries 629,630,637 

300.  Section  1764,  allowance  or  compensation 622 

301.  Sections  1764  and  1765,  extent  and  scope  of 623 

302.  Section  1764,  extra  compensation 628 

303.  Section  1764, extra  services ....141,594,595,599,604 

304.  Section  1764,  prohibitions  regarding  assignment  of  retired  Army  offlcep 

and  extra  pay i 624 

305.  Section  1764,  prohibits  extra  pay 625 

306.  Section  1764,  quoted  regarding  extra  compensation 021,626,627 

307.  Section  1765,  compensation  of  consular  agents 89 

306.  Section  1765,  extra  allowances... 77, 89, 427, 526, 529, 530, 533, 534, 588, 595, 599, 

600, 601, 602, 604, 605, 622, 625, 628, 629, 630, 637, 638 

309.  Section  1765,  prohibitions  against  assignment  of  retired  Army  officer 

and  extra  pay 624 

310.  Section  1765,  quoted,  extra  allowances 532 

311.  Section  1765,  quoted,  regarding  extra  compensation 626. 927 

312.  Section  1766,  accounts,  officers  in  arrears 360 

313.  Section  1766,  offset,  salaries 107 

314.  Section  1766,  right  of  set-off 105 

315.  Section  1766,  set-off,  as  to 102,501,503,504,506 

316.  Section  1766,  set-off,  quoted 106 

317.  Section  1778,  circuit  court  commissioners 406 

318.  Section  1782,  compensation  for  incompatible  offices 490 

319.  Section  1813,  construction  of 518 

320.  Section  1813,  limitation  on  contracts 517 

321.  Section  1836,  oath  of  office 413 

322.  Section  1894,  compensation 141 

323.  Section  1941,  appointments,  pay,  salary 413 

324.  Section  1977,  equal  rights 271 

325.  Section  197%  rights  of  citizens,  property 271 

396.  Section  1979,  civil  actions 271 

327.  Section  1980,  conspiracy 271 

328.  Section  1981,  action  to  prevent  conspiracy 271 

329.  Section  1982,  circuit  court  commissioners 406 

330.  Section  1982,  district  attorney  to  prosecute 271 

331.  Section  1983,  circuit  court  commissioners 406 

332.  Section  1983,  commissioners 271 

333.  Section  1984,  circuit  court  commissioners 406 
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334.  Section  1984,  execution  of  warranta 271 

335.  Section  1985,  circuit  court  commisaioners 406 

336.  Section  1985,  United  States  marshals  to  obey  precepts 271 

337.  Section  1986,  circuit  court  commissioners • i06 

l\3S.  Section  1986,ft'e8,  district  attorneys 271 

339.  Section  1987,  circuit  court  commissioners 406 

340.  Section  1987,  fees  for  serving  process 271 

341.  Section  1989,  military  and  naval  forces 271 

342.  Section  1990,  peonage  abolished 271 

343.  Section  1991,  in  relation  to  peonage 271 

344.  Section  1992,  citizens 271 

345.  Section  1993,  children  of  citizens 271 

:V46.  Section  1994,  citizenship  of  married  women 271 

347.  Section  1995,  citizenship  of  persons  bom  in  Oregon 271 

.•i48.  Section  1996,  desertion 271 

349.  Section  1997,  soldiers  and  sailors 271 

350.  Section  1998.  avoiding  the  draft , 271 

351.  Section  1999,  expatriation j 271 

352.  Section  2000,  naturalized  citizens 271 

353.  Section  2001,  citizens  imprisoned  by  foreign  governments iTl 

354.  Section  2002,  troops  at  elections 271 

355.  Section  2003,  freedom  of  elections 271 

:i56.  Section  2004,  right  to  vote 271,481,488 

357.  Section  2005,  voting 271,488 

358.  Section  2006,  penalty  for  obstructing  voting 271,48 

359.  Section  2007,  qualifications  of  voters 488 

360.  Section2007,right  of  ballot , 271 

361.  Section  2008,  refuHing  to  receive  a  vote 271, 4W 

362.  Section  2009,  hindering  voting 271, 4« 

363.  Section  2010,  deprivation  of  office 4^ 

364.  Section  2010,  remedy  for  deprivation  of  office 271 

365.  Section  2011,  circuit  courts 271 

1^66.  Section  2011,  open  court  during  election 492 

367.  Section  2012,  appointment  of  supervisors  of  elections 442 

368.  Section  2012,  supervisors  of  election 271,492 

369.  Section  2013,  court  to  be  kept  open 271 

370.  Section  2014,  district  judge,  circuit  judge 271 

371.  Section  2015,  construction,  judges 271 

372.  Section  2016,  duties  of  supervisors  of  elections 492 

373.  Section  2016,  supervisors  of  elections 271 

374.  Section  2017,  att43ndauce  of  supervisors  of  elections 492 

375.  Section  2017,  supervisors  at  elections 271 

:m).  Section  2018,  counting  the  ballot  271 

377.  Section  2018,  quoted,  counting  ballots 491 

378.  Section  2019,  location  of  supervisors  at  elections 492 

379.  Section  2019,  position  of  supervisors  at  election , 271 

380.  Section  2020,  interfering  with  supervisors 271,491,494,4^ 

381.  Section  2020,  quoted,  interfering  with  supervisors  of  elections 492 

382.  Section  2021,  special  deputies 475,480,4?1 

383.  Section  2021,  special  deputy  marshals 271,492 

384.  Section  2022,  duties  of  marshals 475,480,492 

385.  Section  2022,  marshals  at  elections 271 

386.  Section  2022,  quoted,  marshals,  elections 4^ 

387.  Sect\ou  2023,  arrests  at  elections ^^ 
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388.  Section  2023,  qnot«d,  arrest,  electionn 482 

389.  Section  2024,  bystanders  at  elections 271 

390.  SecMon  2024,  qnoted,  marshal  and  deputies,  elections 482 

391.  Section  2025,  chief  supervisors  of  elections 271, 442, 444 

392.  Section  2025,  quoted,  chief  supervisors  of  elections 443, 492 

393.  Section  2026,  duties  of  chief  supervisors 271.492,494 

394.  Section  2026,  dnties  of  supervisors  of  elections 491 

395.  Section  2027,  marshals,  complaintfi 271,493 

396.  Section  2028,  qualifications  of  supervisors ? 271, 492 

3^.  Section  2029,  arrests 492 

396.  Section  2029,  certain  supervisors  not  to  make  arrests 271 

399.  Section  2030,  appointment  of  United  States  marshals  and  deputies  lim- 

ited  '. 480 

400.  Section  2030,  marshals  at  elections 271 

401.  Section  2031,  quoted,  pay  of  chief  supervisor  of  elections 491,  493,  495 

402.  Section  2031,  qnoted,  pay  of  sui>ervisors 443 

403.  Section  2031,  pay  of  supervisors 442,  444,  494,  514 

404.  Section  2032,  pay  of  supervisors  and  marshals,  elections 271 

405.  Section  2032,  bounty,  prize  money 271 

406.  Section  2033,  Secretary  of  War,  bounty,  prize  money 271 

407.  Section  2034,  accounts,  refugees,  freedmen 271 

408.  Section  2035,  tnistee  of  retain  bounty  fund 271 

409.  Section  2036,  in vestmen  t  of  retained  bounty  funds 271 

410.  Section  2037,  wife  and  children  of  colored  soldiers 271 

411.  Section  2038,  change  in 138 

412.  Section  2038,  Freedman's  Hospital 138,271 

413.  Section  2062,  Army  officer  acting  as  Indian  agent 611 

414.  Section  2062,  Indian  agents 611 

415.  Section  2093,  Indian  lands 634 

416.  Section  2094,  Indian  treaties 634 

417.  Section  2095,  qnoted,  investments  for  Indians ^34 

418.  Section  2096,  Indian  lands 634 

419.  Section  2097,  quoted,  Indian  funds 634 

420.  Section  21^9,  marshal  may  appoint  deputies 475 

421.  Section  2208,  salaries 413 

422.  Section  2209,  salaries 413 

423.  Section  2210.  salaries 413 

424.  Section  2211,  salaries 413 

425.  Section  2234,  registers  and  receivers 501 

426.  Section  2237,  salaries 413 

427.  Section  2538,  emoloments  of  registers  and  receivers 3 

438.  Section  2238,  fees  of  register  and  receiver 581 

429.  Section  2238,  original  selection  of  swamp  lands 580 

430.  Section  2238,  payment  of  commissions  to  registers  and  receivers 3 

431.  Section  22:18,  regarding  commissions 2 

432.  Section  2238,  registers  and  receivers 583 

433.  Section  2238,  superseded 1 

334.  Section  2247,  returns  of  receivers 501 

435.  Sections  2259  and  2357,  land  and  prices  thereof 3 

436.  Section  2275,  public  lands 583 

437.  Sections  2317,  2464.  2465,  2466,  2467,  and  2468,  superseded 1 

438.  SAotion  2984,  abat«ment  and  refund 575,  576 

439.  Section  3012i,  refunding  duties 573,575,576 

440.  Section  3013,  refunding,  appeal 576 
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441.  Section  3013,  refunding  upon  failure  to  appeal 575 

442.  Section  3143,  bond  of  collector  of  internal  revenue 63 

443.  Section  3145,  collector's  allowances «. 396 

444.  Section  3148,  deputy  collectors 64 

445.  Section  3152,  agent 63,64,75 

446.  Section  3152,  internal  revenue  officers 66 

447.  Section  3158,  fees 14^ 

448.  Section3164,  duty  of  collectors 4«6 

449.  Section  3165,  revenue   officers  who  may  administer  oaths  and  take 

evidence 77, 78 

450.  Section  3166,  quoted  as  to  seizures 71 

451 .  Section  3167,  penalty  for  disclosing  operations  of  mannfaotares.62, 64, 70, 78, 79 

452.  Section  3172,  objects  of  taxation 64 

453.  Section  3173,  tax  returns 64 

454.  Section  3174,  service  of  summons 64 

455.  Section  3175,  obeying  summons 64 

456.  Section  3176,  collector  entering  premises  and  making  returns 62,64 

457.  Section  3177,  entering  premises  where  taxable  articles  are  kept 62 

4bti,  Section  3177,  examination  of  distilleries 63 

459.  Section  3177,  officers  entering  premises 64 

460.  Section  3211,  depositories 879 

461.  Section  3213,  suits 4» 

462.  Section  3214,  suits  for  taxes 486 

463.  Section  3216,  quoted,  moneys  recovered  by  suits 496 

464.  Section  3220,  refundments H 

465.  Section  3228,  claims  for  refundment •'..- xxxi 

466.  Section  3229,  compromise 426 

467.  Section  3276,  entering  and  examining  distilleries 64 

468.  Section  3276,  enteriug  and  searchinij  distilleries,  quote<l 6^ 

469.  Section  3276,  powers  of  revenue  officers 77 

470.  Section  3276,  revenue  officers,  distilleries 70 

471.  Section  3277,  examination  of  distilleries,  penalties ^ 

472.  Section  3277,  examination  of  distilleri(^,  quoted 63 

473.  Section  3277,  facilities  for  examination  of  distilleries 62,64 

474.  Section  3277,  furnishing  facilities  to  internal-revenue  officers 71 

475.  Section  2278,  breaking  up  ground,  examination  of  distilleries,  quoted..  63 

476.  Section  3278,  breaking  up  ground  or  walls 64 

477.  Section  3286,  cleansing  worm-tubs 63 

478.  Section  3286,  examination  of  worm-tub  in  a  distillery 62 

479.  Section  3307,  disti  1  lei's'  returns  of  production  to  collector '^ 

480.  Section  3308,  distillers'  return  of  number  of  barrels  distilled ""^ 

481.  Section  3318,  books  to  be  kept  by  rectifiers  and  liquor  dealers 62,  ©,64 

482.  Section  .3419,  quoted.taxes 431 

483.  Section  3425,  stamps  sold  on  credit 433 

484.  Section  342H  quoted,  redeeming  stamps 431 

485.  Section  3426,  redemption  of  stamps 433 

486.  Section  3426,  refunding  value  of  stamps 433 

487.  Section  3430  quoted,  matches,  stamps ^^ 

488.  Section  3432,  quoted,  penalties,  duty,  tax ^^ 

489.  Section  3437,  drawbacks,  match  stamps ^ 

490.  Section  3441,  as  to  drawbacks ^^ 

491.  Section  3462,  circuit  court  commissioners - ^ 

4.92.  Section  3463,  amended  by  act  of  June  19,  1878 ^ 
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536. 
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538. 
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540. 
541. 
542. 
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544. 
545. 
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Section  3463,  constrnction  of  as  to  appointment  of  intemal-reveune  offi- 
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Section  3463 
Section  3463 
Section  3463 
Section  3463 
Section  3463 
Section  3466 
Seotion  3467 
Section  3468 
Section  3477 
Section  3477 
Seotion  3477 
Section  3477 
Section  3477 
Section  3477 
Section  3591 
Section  3592 
Section  3593 
Section  3593 
Section  3595 
Section  3598 
Section  3599 
Section  3614 
Section  3614 
Section  3614 
Section  3615 
Section  3615 
Section  3617 
Section  3617 
Section  3618 
Section  3618 
Section  :{620 
Section  3620 
Section  3621 
Section  3622 
Section  3622 
Section  3623 
Section  3624 
Section  3624 
Section  3633 
Section  3639 
Section  3639 
Section  3640 
Section  3641 
Section  3641 
Section  3642 
Section  3643 
Section  3644 
Section  3648 
Section  3648 
Section  3658 
Section  3660 
Section  3669 
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detection  and  punishment  of  frands 70, 71, 72, 74, 77 

employment  of  detectives,  quoted 64 

detection  and  punishment  of  frauds 75 

internal  revenue 69 

regarding  examination  of  distilleries 60 

priority  of  Government  as  creditor 258 

priority  of  Government  at  creditor 258 

priority  of  Government  as  creditor 258 

assignment  of  claims 326,332 

assignment  of  claims  void 287,305 

assignments 458,459,466,468,409 

effect  of  issuing  warrant 38 

money  due  upon  contract 36 

transfers  and  assignments 107 

location  of  the  Treasury 279 

mints  and  assay  offices  to  be  depositaries 279 

public  moneys  subject  to  draft  of  the  Treasurer 296 

public  moneys.  Treasurer • 326,327 

appointment  of  assistant  treasurers 279 

rooms  for  assistant  treasurere 279 

rooDiH,  vaults,  and  safes 279 

bond  of  special  agent 100,123,607 

disbursements,  bonds 126,127 

quoted  as  to  disbursements 125 

collectora  and  recei vera  of  public  moneys 279 

collectora  of  public  moneys 340 

deposits 433 

moneys  to  be  deposited  without  deductions 119, 570 

proceeds  of  sales 433 

sales  of  old  material 119 

disbureing  offlcera 124,392,393,454 

duty  of  disbureing  officere 279,388,469 

failure  to  deposit 433 

accounts,  as  to xxxiv 

regarding  accounts 104,433 

distinct  accounts  required 388, 390, 433 

suits 433 

suits  to  recover  money 391 

failure  to  account,  penalty 433 

officere,  public  moneys 570 

public  moneys 501 

presentment  of  drafts 469 

postal  deposits 279 

transfer  of  )>ostal  deposits 340 

postal  deposits 570 

deposits - 570 

moneys  subject  to  draft 570 

advances  of  public  money 123,124 

payment  for  service  under  contract 173 

special  disbureing  agents 607 

estimates 564 

annual  estimates 542 
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546.  Section  3671,  expenses  of  collecting  internal  revenue €2 

547.  Section  3674,  postal  service 557 

548.  Section  3674,  restrictions,  postal  service 570 

549.  Section  3678,  application  of  moneys  appropriated 142, 388 

550.  Section  3678,  applications  of  appropriations 390, 566, 567 

551.  Section  3678,  disposition  of  appropriations,  quoted 75 

552.  Section  3679,  claims 241 

553.  Section  3679,  claims  of  Pacific  railroads,  validity  of 226 

554.  Section  3679,  contracts 242 

555.  Section  3679,  exceeding  appropriations 556 

556.  Section  3679,  expenditures  beyond  appropriations 567 

557.  Section  3679,  general  words,  contracts 242 

558.  Section  3679,  no  expenditures  beyond  appropriation 119,542 

559.  Section  3679,  quoted  as  to  appropriations 75, 116, 241, 561 

560.  Section  3682,  restrictions  on  contingent  appropriations 142 

561.  Section  3684,  buildings  under  control  of  the  Treasury  Department ....     132 

562.  Section  3684,  public  buildings 1» 

563.  Section  3685,  appropriations  for  light-houses 566 

564.  Section  3689,  appropriations 4SI2 

565.  Section  3689,  permanent  indefinite  appropriations,  compensation 141 

566.  Section  3689,  public  lands 583 

567.  Section  3690,  annual  accounts 5dl 

568.  Section  3690,  appropriations 135,523,543 

569.  Section  3690,  construction  of 518 

570.  Section  3690,  expenditure  of  balauces 119,517,521,561,561^566 

571.  Section  3690,  expenses  fiscal  year 542 

572.  Section  3690,  fiscal  year,  appropriations .t44 

573.  Section  3690,  quoted  from  as  to  balances  of  appropriations 13* 

574.  Section  3691,  balauces  after  two  years 543,566 

575.  Section  3692,  proceeds  of  certain  sales 433 

576.  Section  3732,  construction  of , 518 

577.  Section  3732,  contracts 1W,'^1 

578.  Section  3732,  contracts  and  purchaser il4 

579.  Section  3732,  quoted  as  to  contracts 11^ 

580.  Section  :T7,32,  quoted,  purchases 521 

581.  Section  3732,  unauthorized  contracts 116, 13J>,y62 

582.  Section  3732,  unauthorized  contracts  prohibited 517,567 

58:i.  Section  3733,  construction  of 51S 

584.  Section  3733,  no  contract  to  exceed  appropriation 517, 567 

585.  Section  3733,  quoted  as  to  contracte  for  public  buildings 116.521 

586.  Section  3743,  deposit  of  contracts 530 

587.  Section  ,3743,  quoted,  contracts  filed  in  office  of  First  Comptroller,  &c..     535 
58H.  Sections  3785,  and  3786,  public  printing  and  binding ^ 

589.  Section  3785,  what  printing    may  be  done  at  Government  Printing 

Office 5^ 

590.  Section  1^786,  printing,  bindi ng,  and  blank  books ^ 

591.  Section  :W41,  arrival  and  departure  of  the  mail 1'^ 

592.  Section  3843,  accounts  of  receipts '^ 

593.  Section  3846,  'quarterly  accounts  to  be  sworn  to 570 

594.  Section  :k^7,  limit  of  pay  of  postmasters '^ 

595.  Section  3893,  obscene  matter  by  mail ^"^ 

596.  Section  3942,  contracts  for  carrying  mails ^ 

597.  Section  3959,  payment  on  contract * 

598.  Section  3962,  fining  mail  contractors 156.1*-^ 
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5d9.  Section  3962,  powers  gi  ven  by  Postiuaster-Gcneral 29 

600.  Section  3962,  qnoted,  deductions  from  pay  of  contractorH 164 

601.  Section  3970,  in  relation  to  rate  of  compensation 224 

602.  Section  !I997,  contracts  for  carrying  mails 243 

603.  Section  3997,  in  relation  to  rate  of  compensation 224 

604.  Section  3998,  mails 243 

606.  Section  3999,  mails 243 

606.  Section  4000,  mails 243 

607.  Section  4001,  mails 243 

606.  Section  4002,  carrying  mails ^ 191 

609.  Section  4002,  regarding  mails 243 

610.  Section  4003.  mails 243 

611.  Section  4004,  mails 243 

612.  Section  4005,  in  relation  to  rate  of  compensation 224 

613.  Section  4005,  mails 243 

614.  Section  4054,  postal  revenues 570 

615.  Section  4055,  postal  service,  advances ; 570 

616.  Section  4056,  debts,  contractors 557 

617.  Section  4057,  authority  of  courts 172 

618.  Section  4057,  fraudulent  payments 165 

619.  8ection4079,  circuit  court  commissioners 406 

620.  Section  4080,  circuit  court  commissioners 406 

621.  Section  4081 ,  circuit  court  commissioners 406 

622.  Section  4203,  reasonable  compensation 141 

623.  Section  4204,  reasonable  compensation 141 

624.  Section  4299,  duties  of  marshal 497 

625.  Section  4546,  circuit  court  commissioners 406 

626.  Section  4647,  accounts  of  district  attorneys 429 

627.  Section  4647,  maximum  compensation 141 

628.  Section  4648,  compensation 141 

629.  Section  4688,  allowances  for  subsistence 627 

630.  Section  4718,  adjustment  of  accounts 185 

631.  Section  4718,  construction  of 186 

632.  Section  4724,  both  |>ensiou  and  pay  disallowed 590 

633.  Section  4724,  pensions  not  to  be  withheld ..  590 

634.  Section  4767,  blanks  for  vouchers xxxiv 

635.  Section  4783,  embezzlement  by  guardian% 287 

636.  Sections  5067-5072,  as  to  bankruptcy 21 

63T.  Section  5091,  distribution  of  bankrupt's  estate 21 

638.  Section  5092,  meeting  of  bankrupt's  creditors 21 

639.  Section  5099,  compensation 141 

640.  Section  5100,  allowance 141 

641.  Section  5101,  debts  entitled  to  priority 21 

642.  Section  5114,  ditcharge  of  bankrupt 21 

643.  Section  51 15,  form  of  certificate  of,  discharge  of  bankrupt 21 

644.  Section  5117,  certain  debts  not  released 21 

645.  Section  5118,  liability  of  other  persons  not  released 21 

646.  Section  5119,effect  of  discharge  of  bankrupt 21 

647.  Section  5120,  application  to  annul  discharge  of  bankrupt 21 

648.  Section  5121,  bankruptcy  of  partnerships 21 

649.  Section  5153,  national  banks,  depositaries 279 

650.  Section  5206,  Pacific  railways 206 

651.  Section  5258,  quoted,  railroads  as  common  carriers • 204 

652.  Section  5258,  regarding  railroads 205 


810  First  Comptroller's  OfficCj  Treasury  Department. 

BevUed  Statutes — Continued. 

653.  Section  5260,  construing^  Pacific  railways 200 

654.  Section  5260,  Pacific  railroads 214,216,236,238 

655.  Section  5260,  Pacific  railways 193,197,198,204 

656.  Section  5260,  punctuation  of 204 

657.  Section  5260,  quoted  fh>m,  withholding  payments 232 

658.  Section  5260,  quoted,  Pacific  railways 196 

659.  Section  5260,  railroads  aided  by  subsidy  honds 239 

660.  Section  5260,  regarding  railroads 205 

661.  Section  5260,  transportation  over  Pacific  railroads 190 

662.  Section  5260,  withholding  all  payments 234 

663.  Section  5260,  withholding  compensation 831 

664.  Section  5261 ,  compensation  for  transportation 233 

665.  Section  5261,  Pacific  railroads 214,«36,288 

666.  Section  5261,  Pacific  railways 193,197 

667.  Section  5261,  quoted,  Pacific  railways 196 

666.  Section  5261,  quoted,  regarding  suits  by  Pacific  railway  companies —     188 

669.  Section  5261 ,  railroads  aided  by  subsidy  bonds 239 

670.  Section  5261,  suits  in  Court  of  Claims 192,«34,«S7 

671.  Section  5261,  withholding  compensation ^ 

672.  Section  5270,  circuit  court  commissioners 406 

673.  Section  5271,  circuit  court  commissioners 406 

674.  Section  5292,  remission  of  fines,  &c 575,576 

675.  Section  5296,  circuit  court  commissioners 406 

676.  Section  5407,  conspiracy,  elections 483 

677.  Section  5413,  terms,  time 469 

678.  Section  5448,  falsely  assuming  to  be  a  revenue  officer 7^ 

679.  Section  5481,  extortion  under  color  of  office 427 

680.  Section  5498,  officer  of  United  States  interested  in  claims 603 

681.  Section  5503,  quoted,  contracts,  pnblic  improvements 116, b2l 

682.  Section  5503,  construction  of SI- 
GHS. Section  5503,  contracting  beyond  appropriation 517, 567 

684.  Section  5505,  quoted,  obstructing  elections ^ 

685.  Section  5507,  quoted,  hindering  voting 482 

686.  Section  5508,  quoted,  conspiracy,  elections 4^ 

687.  Section  .')521,  neglect,  elections 4S 

688.  Section  5521,  supervisor  of  election 4^ 

689.  Section  5522,  interference  at  fclections *^ 

690.  Section  5522,  interfering  with  supervisor  of  election 492, 495 

691.  Sections  5595,  ,5596,  and  5601,  what  Revised  Statutes  embrace 6,92,335 

692.  Section  5596,  repeal  of  acts  embraced  in  Revised  Statutes 98,335 

693.  Section  5597,  accrued  rights  reserved 33o 

694.  Section  5598,  prosecutions  and  punisliments ^ 

695.  Section  5599,  acts  of  limitation 335 

69i).  Section  5600,  arraagements  and  classification  of  sections -^ 

697.  Section  5601,  acts  passed  since  November  1,  1873,  not  affected 335 

698.  Section  6167,  rcTcnue  officers  disclosing  operations  of  manufacturers...  ^ 

699.  Section  6250,  Pacific  railways ^ 

700.  Section  6250,  quoted,  withhohling  payments  to  railroad  companies  ....  1* 

701.  Section  6669,  estimates : 551 

RevUed  Statutes  (District  of  Columbia)— 

1.  Section  81,  constructioii^f ^^ 

2.  Section  81,  quoted,  limiting  powers  of  Board  of  Public  Works 520 

3.  Section  81,  restrictions  upon  contracts 517 

4.  Section  83,  construction  of 51:3 
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5.  Section  83,  quoted,  limiting  powers  of  Board  of  Public  Works 520 

%,  Section  83,  restrictions  upon  contracts,  liabilities 517 

7.  Section  91,  publication 320 

8.  Section  787,  publication 320 

9.  Section  829,  interest  on  Judgments 335 

10.  Section  830,  dissolution  of  ipjunctions 335 

11.  Section  831,  damages,  interest,  bond 335 

12.  Section  832,  court,  partial  damages 335 

13.  Section  833,  petition  for  change  of  name 335 

14.  Section  834,  notice,  change  of  name 335 

15.  Section  835,  court,  name  changed 335 

16.  Section  904,  district  attorney 541 

17.  Section  905,  assistant  counselors 115 

18.  Section  906,  assistant  counselors 115 

19.  Section  1296,  rei>ealed  provisions 335 

Uvigmg  DeoMon — 

1.  In  regard  to 511 

Uvital — 

1.  Of  repealed  laws 440 

levooation — 

1.  Of  power  as  to  substituted  agent 455 

lerfolutUmarjf  War — 

1.  Payment  for  military  services  in 352 

\eward — (See  Sgnonyms.) 

1.  Public  officer  may  not  take  extra  fees  as  a 427 

lejfnoldSj  Alexander — 

1.  Construction  of  will  made  by 86 

*ichar€Uon*s  Supplement — 

1.  To  Revised  Statutes 6,138 

Hght-^ 

1.  Of  Government  to  withhold  compensation  for  carrying  mails 196 

2.  Of  marshal  to  certain  fees 452 

3.  To  payment  of  draft  impro^yerly  held 282 

4.  Of  United  States  commissioner  to  per  diem 471 

5.  Statute,  relief 367 

liglits— 

1.  Equality  of 594 

2.  Granted  by  letters  testamentary  or  admin  istration 337 

3.  Invasions  of 73 

4.  Of  creditors,  distant  claimants 334 

5.  Of  Paci6c  railroad  companies 214 

6.  Of  persons  and  property 248 

7.  Of  railroad  companies  defined 234 

8.  Survive  destruction  of  evidences 277 

*ifht  and  Remedf — 

1.  In  regard  to 564 

igktful  Claimant— 

1.  Duty  of  Government  to  pay  the 298 

2.  Reliefto 307 

igkt  0/  Action— 

1.  Survival  of 461 

i§kt  to  Salary— (See  Salary.) 
igki  to  Future  Salary — 

1.  In  regard  to 102 
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Rights  of  Claimants — 

1.  lu  relation  to  payments  irom  Treasury  Department 311 

Biols— 

1.  Suppression  of - 4^?0 

Rival  Administrators — 

1.  Question  of  law  as  between 303 

2.  Secretary  and  Treasurer  cannot  be  made  parties 310 

3.  Authority  to  make  payments 307 

4.  Jurisdiction  of  courts 307 

5.  Jurisdiction  of  executive  officers  over ^ 

6.  Non-jurisdiction  of  courts  over 263 

Rival  Representatives — 

1.  In  relation  to  claims 1 341 

Roads — 

1.  Built  under  directions  of  Congress *^ 

Robh,  T.  B,— 

1.  Party  in  Georgia  case *. 355 

Roberts ^  et  al, — 

1.  Assignment 43 

RogerSf  H,  C — 

1.  Acting  Commissioner  of  Internal  Revenue,  circular  letter  by 67 

RuU— 

1.  Of  court  quoted  regarding  dockets 405 

2.  Of  presuming  payment 15 

3.  Of  property,  as  to 256,261 

4.  Of  property  in  regard  to  pay  for  extra  services 630 

5.  Of  res  adjudioata 1 174 

6.  Regarding  delayed  claim 39S 

7.  Regarding  presumptions 363 

Rules — 

1.  Of  construction ^C 

2.  Of  decision  in  trials  at  common  law 'AJ5 

3.  Of  law  as  to  administrative  duties * li^ 

4.  Of  law  as  to  determination  of  cases ^ 

5.  Of  property,  First  Comptroller's  decisions  become xxvni 

6.  Recognizing  domiciliary  legal  representatives  quoted 286 

Tiuling — 

1.  Permitting  payment  to  06«<(ii  gue  use 4C7 

Lnliiiga  of  Courts — 

1.  In  relation  to  Pacific  railways,  sunimary  of *^ 

Running  Accounts — 

1.  Erroneous  payments 373 

2.  In  regard  to  claims ^ 

S. 
Sacred  Rights — 

1.  Of  the  people,  invade  by  hirelings *'^ 

Safeguards — 

1.  In  regard  to  the  redemption  of  stamps ^^ 

Saint  Louis  and  San  Francisco  Railway  Company — 

1.  Party  in  land-grant-railroad  company's  case l*^^ 

Salary — 

1.  American  common  law  rule  regarding 1^*^ 

2.  Assignment  of ^ 

3.  Compensation  of  an  officer ^^^ 
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4.  EnforciDg  payuiont  of 411 

5.  English  common  law  rule  regarding 107 

6.  Fixed  by  regulations 88, 89 

7.  Forfeit  of 445 

8.  For  preparing  Congressional  Reoord  index 529 

9.  Legal  meaning  of 140 

10.  Monthly  payment  of,  to  Congressmen 413 

11.  Of  clerk  of  court 98 

12.  Of  clerk  of  Supreme  Court.... 94,97 

13.  Of  Congressmen,  in  regard  to  payment  of 47, 53, 586 

14.  Of  Congressmen  withheld  when  in  arrears  to  United  States 102 

15.  Of  consul,  time  of  commencement  of. 411 

16.  Of  Delegates  to  Congress,  set-off 103 

17.  Of  foreign  minister,  in  regard  to 448 

18.  Of  officer,  creditors 102 

19.  Of  Representative 102 

20.  Of  Senate  officials 417 

21.  Right  of  incumbent  to 254 

22.  When  person  in  office  is  entitled  to 412 

23.  Withholding's  set-off 501 

Uari€9 —  \ 

1.  Appointment,  commission .'.  412 

2.  Assignment  of 37 

3.  In  regard  to XX 

4.  In  regard  to  pay  for  holding  two  offices 629 

5.  In  regard  to  receiving  two 630 

6.  Of  naval  officers,  in  regard  to 484 

7.  Of  postmasters,  in  regard  to 538 

8.  Retroactive  act  as  to •• 1]8 

9.  Rights  of  clerks  to 248 

10.  To  diplomatic  and  consular  officers 410 

11.  To  Representatives,  modes  of  payment  of 104 

tUaried  Officer — 

1.  In  regard  to  additional  payment  of,  for  voluntary  services 602 

2.  Legal  imposition  of  additional  dutieson  a 602 

i(ary  Can$ular  Officere — 

1.  Special  provisions  for 414 

tie- 

1.  Indian  lands -. 250 

tile$ — 

1.  Deposits  of  money  on  account  of 434 

2.  Legislative  interpretation  of  the  word 251 

3.  Of  property  u|)on  which  taxes  remain  unpaid 546 

d/et  of  Lands — 

1.  For  non-payment  of  direct  taxes 380 

2.  Location  of  direct  tax 386 

anctuary — 

1.  A  man's  house  as  a 65 

oHsfacHoH — (See  Sjfnonipns.) 
ekedule  •*  A  »'— 

1.  Duty,  tax 432 

eAeii«/i'ii^  Paper* — 

1.  Charges  for 4O4 

^eir$  Case 573 
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Schellf  Augu$Uis — 

1.  Party  in  SohelPs  case 574 

School  Farms — 

1.  Id  regard  to  direct  tax 386 

2.  In  Sonth  Carolina,  redemption  of 386 

3.  Sales, direct  tax 38S 

Sokool  Fund — 

1.  Direct  tax  acts 383 

2.  Direct  taxes 382 

ScihooU— 

1.  Public  lands  granted  Nebraska  for 349 

Sohurz,  Carl — 

1.  Secretary  of  the  Interior,  quoted  regarding  the  Lawrence  bill xxyi 

Sealr^ 

1.  Contracts  nnder 571 

2.  Of  clerk  of  court 95 

Seals— 

1.  To  election  certificates ... .      496 

Sealed  Instruments — 

1.  Note  as  to 18 

Seaman — 

1.  Reaching  compensation  due  to  a 326 

Searches— 

1.  As  to  unreasonable .••..• ...... ..       69 

Search  or  Examination — 

1.  Ofdistilleries 64 

Search  Warrants — 

1.  History  of 66 

Searches  and  Seizures — 

1.  Constitutional  provisions  against  .. 72 

Seat  of  Government — 

1.  Employment  in  Departments  at 83 

2.  In  relation  to 349 

3.  Location  of 274 

Secession — 

1.  Ordinance  of,  passed  by  Georgia --.......      369 

Second  Assistant  Post  master- General — 

1.  Duty  of,  as  to  subcontracts 27 

2.  Subcontracts  filed  in  office  of 24 

Second  Comptroller —  ^ 

1.  Accouut  in  favor  of  Georgia 356 

2.  Amount  of  balauce  certified  by,  conclusiveness  of 246 

3.  Balance  for  salary  certified  by .*. 484 

4.  Balance  for  transportation  services  certified  by 8*5 

5.  Balances  certified  by 215.243 

6.  Decision  by,  in  five-year  claims  case *^ 

7.  Judgment  of,  as  to  disposition  of  money 24;^ 

H.  Jurisdiction  of,  ove^*  accounts 24.'? 

9.  Letter  of,  as  to  power  of  attorneys 37 

10.  No  jurisdiction  over  Treasury  warrants 243 

11.  Party  entitled  by  law  to  payment  on  certified  balance  determined  by 
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1.  In  relation  to  Georgia 370 

2.  Reconstruction  of  Georgia .*.     369 

State  Carporatione — 

1.  Maintenance  of  suits  by 289 

State  Government — 

1.  Reconstruction  in  G^rgia 369 

State  Governments — 

1.  Acts  reorganizing 369 

2.  During  war,  some  acts  of  valid 371 

3.  In  regard  to  secession '^ 

State  Govo'nor —  • 

1.  Authority  and  duty  of,  regarding  elections ■'>"•') 

State  Law — 

1.  Prohibiting  suits,  effect  of 'M 

Siat€  Laws — 

1.  In  relation  to  national  laws '^'^^ 

State  Magistrates — 

1.  Power  of ^ 47- 

Statement — 

1.  As  to  accounts  of  marshals »*^l 

2.  Of  district  attorney,  regarding  retention  of  consideration  for  compro- 

mise       4*24 

3.  Of  the  condition  of  the  direct-tax  accounts <^3 

4.  Showing  mileage  of  roads  operated  by  Central  Pacific  Railroad  Com- 

pany   , *2i^^ 

5.  Showing  mileage  of  roads  operated  by  Missouri  Pacific  Railway  Com- 

pany       '210 

6.  Showing  mileage  of  roads  operated  by  Sioux  City  and  Pacific  Railroad 

Company -H^ 

7.  Showing  mileage  of  roads  operated  by  Union  Pacific  Railway  Com- 

pany    '-Jii* 

Stdtements — 

1.  Of  account  against  Pacific  railways 1-* 

2.  Of  account  for  redemption  of  stamps '*'*^^ 

3.  Of  accowut  of  J.  E,  Reeside,  mail  contractor ^'^^ 
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4.  Of  acooonto  for  carrying  mails 157 

5.  Regarding  proyisions  for  making 409 

'uttment  of  Differences — 

1.  In  settlement  of  District  Commissioners'  aoconnts 389 

tate  Officer— 

1.  Holding  national  office  by 4^ 

2.  In  relation  to  liens 315 

ate  of  Georgia — 

1.  In  regard  to  existence  of,  on  the  29th  of  May,  1868 361 

ate  Seleeti<m» — 

1.  Of  pnblic  lands 58^ 

ate  Treasury — 

1.  Jurisdiction  of  conrtsover 315 

latianers — 

1.  Collectors  as  agents  for 399 

ationery— 

1.  Authority  to  purchase 398 

2.  For  officers  of  internal  revenue 127 

3.  In  regard  to  payment  for ^ 396 

aiistics— 

1.  Of  payments  of  claims xxxiv 

atus — 

1.  Of  a 357 

atute — 

1.  Against  assignments 107 

2.  Ancillary  administrator 273 

3.  As  to  assignments 36 

4.  As  to  snperintendency  of  erection  of  new  Pension  Building 600 

5.  Authority  given  by,  without  the  means  of  executing ^ 60 

6.  Authority  to  make  contracts  given  in  particular 242 

7.  An thorizing  notice  to  non-resident  defendants 262 

8.  Changing  common  law  rule 268 

9.  Clause  of,  quoted,  prescribing  per  diem  fees 511 

10.  Common  law  principles  changed  by ...102,107 

11.  Construction  of 237, 247 

L2.  Construction  of,  as  to  appropriations 91 

13.  Contract  anthorized  by 214 

14.  Creating  the  Department  of  Justice 511 

15.  Effect  of  other  statutes  upon  a. 538 

16.  Effect  of,  upon  contracts 535 

17.  Express  authority  given  by 242 

L8.  Giving  power,  construction  of 82 

L9.  Head  of  Department 135 

20.  Index  to  journals  of  Congress 529 

21.  In  regard  to  authority  for  payment  of  extra  compensation  to  General 
M.  C.  Meigs 588 

22.  In  regard  to  employment  of  an  auctioneer 548 

23.  Literal  reading  of  a 47 

24.  Powers  conferred  by  implication 546 

25.  Prohibiting  assignment  of  claims 1 329 

26.  Regarding  chief  supervisor' 494 

27.  Repeal  of,  by  temporary  act 436 

28.  Revival  of  repeal '. 436 

29.  Right  of  set-off  not  changed  by 369 
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30.  Service  and  expenses  of  deputy  marshals 640 

31.  Takeeffect,  when 400 

3*2.  Terms  of,  under  which  bonds  were  issued 87 

33.  Validity  of  contracts 241 

34.  When  considered  in  force '. 536 

35.  When  void - 237 

36.  Which  adds  a  duty  to  an  office 596 

37.  Which  adds  to  the  duties  of  a  named  officer 596 

Statutes — 

1.  Approval  of  by  President 538 

2.  Are  prospective  in  operation 545 

3.  Authorizing  searches 74 

4.  Conferring  special  privileges 629 

5.  Conflict  or  repugnance  between  two 85 

6.  Construction  given  to 292 

7.  Construction  of 7,32,360 

8.  Construction  of,  as  to  retired  Army  officers 611 

9.  Construction  of,  in  reference  to  persons,  place,  or  things 274 

10.  Construction  of,  regarding  privileges  of  retired  Army  officers 611 

11.  Denying  right  to  payment  unconstitutional 236 

12.  Evasion  of 75 

13.  Extraterritorial  operation  of 2i^ 

14.  Four  modes  of  repealing ^ 

ll>.  Giving  jurisdiction  to  accounting  officers 1^ 

16.  Giving  jurisdiction  to  Court  of  Claims 286 

17.  Having  similar  objects,  construction  of 1 

18.  Imposing  restrictions — Pacific  railroads 229 

19.  In  derogation  of  common  rights 66 

20.  In  derogation  of  prior  statutes 6"^ 

21.  In  regard  to  fractions  of  a  day 639 

22.  In  regard  to  preservation  of 637 

23.  Interpretation  of,  by  importing  words  into 617 

24.  Jurisdiction  of  Auditors  and  Comptrollers - '-^ 

^2o,  Meauing  of  expressions  iu,  regarding  expenses 52^ 

26.  Officers  to  make  searches  authorized  by "4 

27.  Policy  and  provisions  of,  in  relation  to  public  lands ^ 

2b.  Power  of  entrj-  and  search ^' 

29.  Prior,  subsequent,  general,  special ^* 

30.  Providiug  for  salaries ^^^^ 

31.  Rogardiug  compensation  of  clerk  of  court ^- 

32.  Regulating  adjustment  of  public  account* .• ^"^ 

33.  Relating  to  Pacific  railroads 1- 

34.  Repealing  common  law -^ 

'M'y.  Right  of  Government  to  services  without  compensation ^^ 

3G.  Right  to  salaries  under ^^ 

37.  Rule  regarding  construction  of. ^' 

3t.  Stabilitv  of 20:? 

39.  Strict  construction  of <"'*'' 

40.  When  construed  together '^^ 

Stat ui 68  at  Large — 

1.  Vol.  1,  p.  23.  oath  of  office ^^'^ 

2.  Vol.  1,  p.  23,  official  duties '^^ 

3.  Vol.  1,  p. .72,  appointments,  pay,  salary '*^^' 

4.  Vol.  I,  p.  91,  claims,  marshals' **■' 
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1,  p.  91,  crimes,  offenses,  deputy  marshals 474 

1,  p.  92,  trials  at  common  law 285 

.  l,p.  93,  appointment  of  Attorney-General 115 

1,  p.  130,  seat  of  government 274 

l,p.  202,  revenue,  search 66 

1,  p.  252,  qnoted  from  regarding  Congressional  officials 419 

1,  p.267,  revenue,  search 66 

l,p.  277,  clerk  of  court  paid  by  marshal 102 

l,p.  437,  balances  of  appropriation 561 

l,p.  437, unexpended  balances 567 

.  1,  p.  512,  set-off. 501 

l,p.  625,  fees 92 

l,p.  625,  fees  of  clerk  of  court 97 

2,  p.  100,  officers,  appointments 413 

2,  p.  245,  regarding  registered  certificates .*. 8 

2,  p.  421,  officers,  appointments 413 

2,  p.  536,  auditing  and  settling  accounts 357 

2,  p.  758,  administrators 334 

2,  p.  758,  right  to  sue  in  courts  of  District  of  Colombia 284 

3,  p.  22,  revenue,  search 66 

3,  p.  366,  Jurisdiction  of  accounting  officers 176 

3,  p,  491,  admission  of  State  of  Alabama  into  the  Union 250 

3,  p.  592,  defaulting  collector 180 

3,  p.  59.3,  judicial  power 311 

3,  p.  749,  set-off. 501,503 

3,  p.  763,  set-off. 501,504 

4,  p.  246,  set-off 105,501,503,504 

5,  p.  51,  appointments,  pay,  salary 413 

5,  p.  62,  appointments,  pay,  salary 413 

5,  p.  81,  appropriations  for  postal  service 561 

5,  p.  385,  Treasury 278 

5,  p.  439,  location  of  Treasury 279 

5,  p.  510,  allowance  or  compensation 622 

5,  p.  516,  claims — marshals' 476 

5,  p.  516,  powers  of  commissioners 474 

5,  p.  525,  allowance  or  compensation 622 

5,  p.  788,  appointments — pay— salary 413 

9,  p.  41,  payment  of  claims 287 

9,  p.  59,  location  of  the  Treasury 279 

9,  p.  187,  mail  contracts 175 

9,  p.  267,  mail  contract  accounts 175 

9,  p.  328,  appointments — pay — salary 413 

9,  p.  375,  mail  contract  accounts 175 

9,  p.  378,  mail  contract  accounts 175 

9,  p.  394,  injunction — Treasury  Department 311 

9,  p.  407,  officers — appointments 413 

9,  p.  432,  extra  pay 627 

9,  p.  451,  officers — appointments 413 

9,  p.  457,  officers — appointments 413 

9,  p.  514,  mail  contract  accounts 175 

9,  p.  519,  swamp  lands 580 

9,  p.  522,  appointments — pay— salary 413 

9,  p.  542,  dual  salaries 629 

5t».  Vol.  9,  p.  542,  salaries  of  two  offices 606 
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59.  Vol.  9,  p.  609,  erKtiou  of  cnatom-bottM  »tHew  Orlsuu jb 

BO.  Vol,  9,  p,  623,  mnil  contrnct  ncconnte 

61.  Vol,  9,  p.  625,  DiBil  coutract  ncooDuta 

62.  Vol.  10,  p.  6,  public  laniU,  railniMlB,  Innsportation  1B,U 

63.  Vol.10,  p.  11,  treaty  with  Braiil 

84.  Vol.  10,  p.  25,  extra  paj 

'    65.  Vol.lO.p.87,  erectiug  cnBtom-bon»e  at  Nen  OrleuiB 

66.  Vol.  lO.p.^,  aalariea— gurplDsAind 

67.  Vol.  10,  p.  119,  snUriea— KiiTpliis  fntiil 

■  ee.  Vol.l0,p.99,  surplu^ftinti 

■  69.  Vol.  10,  p.  100,  (Inal  salaries 

JO.  Vol,  10,  p.  100,  extra  pay 

71.  Vol.  10,  p.  1«,  land  scrip 

I   7S.  Vol.  10,p.l61,^m8TBhalB'fee« 

73.  Vol.  10,  pp.  161*  162,  attorneys :.-    I» 

74.  Vol.  10,  p.  168,  per  diem  oompenaation 

75.  Vol.  10,  p.  169.  mamhalH'  fees 

76.  Vol.  10,  p.  169,  quoted  from,  marshals'  fees 

77.  Vol.  10,  p.  177,  appointments — pay-'Salary -*,—    fO 

7a  Vol.10,  p.STT,  treaties  with  Indians " 

79.  Vol.10,  p.  S82,  appointmeiits— pay— Milaiy ^ 

~~.  Vol.  10,  p. 630,  Alabama  acoonnta 

81.  Vol,  10,  p.  634,  en-amp  land 

82.  Vol.lO,p,e70,  marabsJs' fees -- -    • 

63,  Vol.  10,p,B71.  uiaTHhalfl' feea 

B4.  Vol,  10,  p.  1048.  sale  of  public  lands — 

ffi.  Vol.  11,  p,  48,  compensation  of  Congressmen * 

8R.  Vol.  11,  p,  49,  marehalflfees ~ 

87.  Vol.  11,  p.  55,  compensation  of  foreign  represcntati'ea -■- 

B8.  Vol.ll,p,200.  settlementofacconntsof  StateofHiMisiippi *| 

89.  Vol.  11.  p.  251,  swamp  land 

90.  Vol,ll,p,385,  piibliclllnda ** 

91.  Vol.  12,  p,  37,  appropriations '^ 

92.  Vol.  12,  p.  37,  postal  revenues " 

93.  Vol.  12,  p.  106,  appropriations  for  Potomac  waterworks 

94.  Vol.  la,  p,  106,  appropriation  for  Washington  aqned net * 

96.  Vol,  12,  p,  106,  riKhts  of  Captain  Meigs *" 

96,  Vol,  12,  p.  lie,  sections,  printing  and  binding * 

97,  Vol,  12,p,2e5,  fees '" 

98,  Vol,  12,  p.  294,  direct  taxes 

99,  Vol.  12,  p.  294,  tax * 

100.  Vol.  12,  p.  294,  tax— Gi^orgia 

101.  Vol,  12,  p.  311,  mode  of  paying  direct  tai ." ** 

102.  Vol.  12,  p,  311,  tax -    *' 

103.  Vol.  12,  p.  319,  confisoation  prnceedings 

104.  Vol.  12,  p.  384,  dinsfit  tax — presentiog  daims -■ 

105.  Vol.  12.  p.  422,  tax— Georgia 

106.  Vol.  18,  p,  423,  collection  of  tax 

107.  Vol,  12,  [1.  489,  land-grant  railroads 

lOS.  Vol,  12,  p.  4H9,  Paiilic  railroads 

109,  Vol.  18,  p,  489,  Pacific  railway  bonds 

110,  Vol,  12,  p.  489,  Pncilic  railways ' 

111,  Vol.  12,  p.  489,  fax 

112,  Vol.  12,  p.  498,  Pacific  railroads 
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113.  Vol.  12,  p.  493,  Pacific  railroad* 214 

114.  Vol.  12,  p.  493,  payment  of  subsidy  bonds  and  interest 200 

115.  Vol.  12,  p.  493,  rate  of  compensation 224 

116.  Vol.  12,  p.  497.  Pacific  railways 201 

117.  Vol.  12,  p.  589,  confiscation  proceedings 276 

118.  Vol.  12,  p.  600,  credit  against  direct  tax 367 

119.  Vol.  1%  p.  702,  clerical  services 301 

120.  Vol.  13,  p.  36,  public  lands 583 

121.  Vol.  13,  p.  47,  organization  of  State  of  Nebraska 248 

122.  Vol.  13,  p.  49,  general  effect  of  national  law 248 

123.  Vol.  13,  p.  49,  Indian  reservations 247 

124.  Vol.  13,  p.  302,  as  to  drawbacks 21 

125.  Vol.  13,  p.  303,  tax 365 

126.  Vol.  13,  p.  335,  location  of  lands 581 

127.  Vol.  13,  p.  335,  public  lands 583 

128.  Vol.  13,  p.  356,  laud-grant  raibx)ads 232 

129.  Vol.  13,  p.  356,  Pacific  railroads 216 

130.  Vol.  13,  p.  356,  Pacific  railway  bonds 188 

131.  V^l.  13,  p.  356,  Pacific  railways 194, 199 

132.  Vol.  13,  pi  359,  contract  created  by 235 

133.  Vol.  13,  p.  359,  balf  compensation  applied  to  payment  of  bonds 200 

134.  Vol.  13,  p.  359,  Pacific  railroads 214 

135.  Vol.  13,  p.  359,  Pacific  railway 197 

136.  Vol.  13,  p.  359,  retention  of  one-half  of  compensation 234 

137.  Vol.  13,  p.  362,  consolidation  of  Pacific  railways 191 

138.  Vol.  13,  p.  365,  Pacific  railways 201 

139.  Vol.  13,  p.  381.  claims — Treasury  Department 277 

140.  Vol.  13,  p.  440,  marshars  fees 499 

141.  Vol.  13,  p.  440,  Oregon— marshal 498 

142.  Vol.  14,  p.  66,  railroads  as  common  carriers 204 

143.  Vol.  14,  p.  Ill,  suits 426 

144.  Vol.  14,  p.  240,  regarding  railroads 204 

145.  Vol.  14,  p.  323,  salaries  to  Congressmen 54 

146.  Vol.  14,  p.  331,  suspension  of  collection  of  direct  taxes 375 

147.  Vol.  14,  p.  389,  exemptions 259 

148.  Vol.  14,  p.  391,  admission  of  State  of  Nebraska  into  the  Union 249 

149.  Vol.  14,  p.  391,  in  relation  to  State  of  Nebraska 252 

150.  Vol.  14,  p.  428,  provisional  State  government 371 

151.  Vol.  14,  p.  428,  reconstruction 369 

152.  Vol.  14,  p.  467,  printing  and  binding 96 

153.  Vol.  14,  p.  517,  as  to  bankruptcy 21 

154.  Vol.  14,  p.  568,  direct  Ux 367 

155.  Vol.  15,  p.  14,  reconstruction 369 

156.  Vol.  15,  p.  54,  conclusiveness  of  executive  officers'  decisions 176 

157.  Vol.  15,  p.  54, Jurisdiction 374 

158.  Vol.  15,  p.  Ill,  printing  and  binding <. 96 

159.  Vol.15,  p.  260,  suspending  collection  of  direct  taxes 375 

160.  Vol.  16,  p.  59,  in  relation  to  Georgia  State  government 370 

161.  Vol.  16,  p.  62,  duty,  pay,  and  allowances  of  retired  officer 610 

162.  Vol.  16,  p.  62,  extra  compensation 623 

163.  Vol.16,  p.  62,  retired  officers 610 

164.  Vol.16,  p.  162,  regarding  office  of  Attomey-Greneral 115 

165.  Vol.  16,  p.  231,  appropriation  for  chief  engineer  of  the  Senate 420 

166.  Vol.16,  p.231,  chief  engineer  of  the  Senate 420 
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1«J7.  Vol.  Ifi,  p.  351,  LalHoi-es — uppropriadoiis 

108.  Vol.16,  p.iidl,  accounts,  nnexpeuiled  balancea .5StM 

169.  Vul.  16.  p.  257,  refund 

170,  Vol.16,  p.  320,  detail  of  retired  Army  officer -. 

'    171.  Vol.  16,  p.  330,  retired  Army  office™ ilt 

I  172.  Vol.  16,  p.320,  reliroiiufficere «1»«1 

I   173.  Vol.  16,  !>.  363,  restoration  of  Slal«|{UVBn>raeiil  in  Geofjift ^ 

f  174.  Vol.  16,  p.372,  asBit^menttodutyofretiredofBoer a 

^  ITS.  Vol.16,  p.  372,  extra  cooipensation 

[  WCTToI.  16,  p.  372,  retired  offlceri 

\  177,  Vol.16,  p. 412,  laborors 

[  17a  Vol.  16,  p.  419,  limiting  powers  of  Board  of  Pablic  Works 

I  179.  Vol.  16,  p.  4ii5,  official  dntias W 

I  180.  Vol.16,  p.  470,  appropriations 

r  IBl-  Vol.16,  11.471,  olfic«rs— -compensation i^ 

I  182.  Vol.17,  p,?63,  availabilily  of  appropriations 

I  163.  Vol.  17,  p.  31,  appropriations ^ St* 

I  184.  Vol.17,  p.  366,  Freedmen's  Hospital » 

I.  Vol.17,  p.  496,  salariesof  members  of  Congress... .... 

[186.  Vol.  17,  p.  508,  Pacific  railrottdB -3H.fi* 

[187.  Vol.  17,  p.  506,  Pacific  railways 1SR1» 

[188.  Vol.17,  p.  508,  quoted  from— witbbolding  payments 

[  189.  Vol.17,  p.  508,  roatrictiuu  on  puwer  of  executive  oflicera j.... 

t  190.  Vol.  17,  p.Mfl,  tranaporl.ation  of  msiU 

;  191.  Vol.17,  p. 508,  witlilioIdiDK«ri payments 

199.  Vol.  17,  p.  608,  vlthboidlng  compensation 

193.  Vol.  IT,  p.  605,  encouraging  the  growth  of  timber ■••       f 

194.  Vol.17,  p.  606,  encouragement  of  growth  of  timber * 

Iftl.   Vli].  IT,  p.  606,  Set.  6,  MupersfJed _.. 

196.  Vol.17,  p.  612,  riglitof  way  to  Utah  andNortberti  Railroad 1 

197.  Vol.  18,  p.  4,  aalariea  of  members  of  Coogreaa 

198.  Vol.  18,  p.  21,  encouraging  the  growth  of  timber. 

1B9,  Vol.18,  p.  21,  Buperseded 

200.  Vol.  18,  p.  70,  diplomatic  officers < 

201.  Vol.  18,  p.  70,  foreign  ministenj ' 

203.  Vol, 18,  p. 74,  laud— railroad—transportation 1 

204.  Vol.18,  p.  74,  I'acitii!  railways - 

205.  Vol.  18,  p.  74,  transportation— public  land ' 

206.  Vol.18,  p.  101,  extra  pity &.i 

207.  Vol.18,  p.  lOit,  compensation S 

208.  Vol.li?,  p.  109,  extra  allowances -'■ 

200.  Vol.  18.  p.  109,  ostra  pay fi*-^ 

210.  Vol,  li?,  p.  110.  appropriations— fiscal  year •' 

211.  Vol.  1^  p.  110,  biilauces ■'■ 

212.  Vol.  If.  p.  IIU,  contracts '■• 

213.  Vol.  IP,  p.  110.  Kavy  appropriations '■ 

214.  Vol.  le,  p.  110,  ri'ap]  imp  nations - 

215.  Vol.18,  p.  110,  surplus  fund ■' 

216.  Vdl.  18,  p.  110,  unexpended  balances 554,.'*J.J'''.'' 

217.  Vol.li?,  p.lll,  fulfillment  of  contact ■■ 

2ia  Vol.  1(S.  p.  Ilii,  attorney —cluim—iiraft •■' 

219.  Vol.  If". )..  116,<-iiii(.tnIction  of ■"■'i 

2S0,  Vol.  Ir'.p.llO.disbiirBing  officers ^^ 

821.  Vol.  18,  p.  116,  District  govummcnt ■'^ 
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22:^.  Vol.  18,  p.  117,  attorney— claim— draft 454 

225.  Vol.  18,  p.  117.  disbursing  officers 392 

224.  Vol.  18,  p.  133-138,  appropriations— public  land 12<> 

225.  Vol.  18,  p.  138,  laud — railroad — trausportation 130 

226.  Vol.  IH,  p.  200,  Pacific  railway 193 

227.  Vol.  18,  p.  200,  withholding  payment  to  railroad  compaDies 18^ 

228.  Vol.  18,  p.  202,  public  lands 583 

229.  Vol.  18,  p.  223,  Freedmen's  Hospital , 138 

230.  Vol.  18,  p.  255,  circuit  court  commissioners 40(v 

231.  Vol.  18,  p.  375,  construction  of  public  buildings 132 

232.  Vol.  18,  p.  275,  quoted  from,  appropriations 134 

233.  Vol.  18,  p.  318,  accounts  of  officers  of  court 473> 

234.  Vol.  18,  p.  318,  certifying  accounts 478,481 

235.  Vol.  18,  p.  318,  duties  of  marshals 482 

236.  Vol.  18,  p.  333,  accounts  of  district  attorney,  ^.c 598^ 

237.  Vol.  18,  p.  333,  accounts  of  fees 408 

238.  Vol.  18,  p.  333,  accounto  of  officers  of  court 47a 

239.  Vol.  18,  p.  333,  circuit  court  commissioners 406 

240.  Vol.  18,  p.  333,  supervisor  of  election 514 

241.  Vol.  18,  p.  334,  fees 507 

242.  Vol.  18,  p.  336,  circuit  court  commissioners 406 

243.  Vol.  18,  p.  401, Judgment — appropriation 575, 576 

244.  Vol.  18,  p.  418,  appropriations 567 

245.  Vol.  18.  p.  418,  appropriations,  accounts  rendered  under 554 

246.  Vol.  18,  p.  418,  salaries — surplus  fund 485 

247.  Vol.  18,  p.  418,  surplus  fund 484 

248.  Vol.  18,  p.  450,  contracts 241 

249.  Vol.  18,  p.  452,  allowances  for  transportation 528- 

250.  Vol.  18,  p.  452,  traveling  expenses 526,527 

251.  Vol.18,  p.  453,  land — railroad — transportation 1:^0 

252.  Vol.  18,  p.  453,  transportation — public  lands 129 

253.  Vol.  18,  p.  469, Judgment — appropriations 575,576 

254.  Vol.  18,  p.  472,  publication 320 

255.  Vol.  18,  p.  481,  account*— set-oflf 102, 105,  111,  175, 360, 501, 503, 504 

256.  Vol.  18,  p.  481,  quoted  from— set-off 505 

257.  Vol.  18,  p.  512,  disqualification  for  holding  office 590 

258.  Vol.  18,  p.  662,  payment  to  steamer  Clara  Dolsen 30tJ 

259.  Vol.  19,  p.  90,  obscene  matter  by  mail 471 

260.  Vol.  19,  p.  142,  circuit  court  commissioners 406 

261.  Vol.  19,  p.  169,  transfer  of  duties  to  clerks  of  lower  class 84 

262.  Vol.  19,  p.  243,  assignment  to  duty  of  retired  officer 610 

263.  Vol.  19,  p.  243,  extra  compensation 62a 

264.  Vol.  19,  p.  243,  retired   officers 611 

265.  Vol.  19,  p.  249,  attorney —claim— draft 454 

266.  Vol.  19,  p.  249,  disbursing  officers 124,392,469 

267.  Vol.  19,  p.  249,  duties  of  disbursing  officers 3^8 

268.  Vol.  19,  p.  249,  sales  of  old  material 119 

269.  Vol.  19,  p.  283,  retired  Army  officers 610 

270.  Vol.  19,  p. 283,  retired  officers 610 

271.  Vol.  19,  p.  372,  retired  officers (UO 

272.  Vol.  19,  p.  396,  quoted,  collection  of  taxes 547 

273.  Vol.  19,  p.  396,  tax  sales 547 

274.  Vol.  19,  p.  397,  tax  sales 547 

275.  Vol.  19.  p.  398,  Ux  sales 547 
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UiG.  Vol.  19,  p.  399,  Ux  aalea _.    K 

277.  Vol.  19,  p.  400,  tax  aules __ 

«re.  Vol.  19,  p.  401,  tux  saloa _    Iff 

879.  Vol.  SO.  p.  37,  preveutmg  introdnetioD  of  diseaaM 

Sieo.  Vol.  80,  p.  37,qaot«d,  diaeaaes 

8B1.  Vol.  30,  p.  44,  land— r&ilroMl — trauaportatioa IV 

99a.  Vol.  aO,  p.  44,  Pacific  raUway W 

I.  Vol.  20,  p.  44,  trsiisporCatiOD — railroads... 19 

I.  Vol.  SO,  p.  56,  bood-snbeidtEed  companies  named  by C 

L  VoL  20,  p.  56,  validity  of  act  May  7,  1878.  affirmed  by  Supcema  CoBil.. 

I.  Vol.30,  p.  57,  nonmsof  bond-aub«idi»ud  compkulea , 

I  VS7.  Vol.  30,  p.  5d,  l>oud-Hubsidiz«d  companies 

SB.  Vol.  20,  p.  58,  land — railroad — transportation tX 

S9.  Vol.30,  p.  56,  liqaidatiOQ  of  railroad  dobt 

[  890.  Vol.  20,  p.  56,  Paolfio  railway »» 

I   aSl.  Vol.  20,  p.  56,  relatJng  to  Pacific  railway ■ 

93.  Vol.  30.  p.  58,  retaining  oomi>eiuatioii IS 

B3.  Vol.  20,  p.  56,  aiiiking  fnud B 

94.  Vol.  20.  p.  5S,  ThurmBD  aot _. 

9a.  Vol.  i!0,  p.  56,  wUUiolding  compeDsattori 

i   S06.  Vol.  20,  p.  lis,  reguIstioDB  PoatmaBtec-Oeneral * 

t   S97.  Vol.  W,  p.  62,  rigbtA  of  subcontractors  foroorrying  mails 

I   S98.  Vol.  30,  p.  102,  coustructioQ  of 

.  Vol.30,  p.  102,  District  CommiaiioDera'  nccoiuiti ^ 

300.  Vol.  20,  p.  102,  OiHtcici  government 

sot.  Vol.  90,  p.  102,  OoverameDt  aooouDto — District  of  ColiuDbi* 

303.  Vol.  30,  p.  102,  proTiding  government  for  District  of  Colmnliia . — ■    ^ 

303.  Vol.20,  p.  lOO,  attorney— claim— draft - 

304.  Vol.  90.  p.  103,  detail  of  officer  for  civil  duties * 

3(B.  Vol.  20,  p.  103,  disburiiiug  ofGcera 

306.  Vol,  20,  p.  103,  District  government 

30T.  Vol.  20,  p.  103.  rpfjaidiug  pontmcte 

306.  Vol.  80,  p.  103.  Ux  Mies * 

303,  Vol.20,  p.  104, atlomey— claim— draft * 

310.  Vol.  90,  p.  104,  ceganling contracts ^ 

311.  Vol.  20,  p.  lOS.adveniBing ^ 

319.  Vol.  20,  p.  106,  attorney— claim— draft —    * 

313.  Vol.90,  p.  105.  disbursing  officers ■ 

314.  Vol.  20,  p,  105,  sewer  coQtratW ■* 

315.  Vol.  20.  p.  loe,  District  goTomiuont "* 

316.  Vol.  30,  p.  113,  regarding  rights  to  fees ' 

317.  Vol.  30,  p.  llfi,  appropriation  for  Bonnafon 1* 

31S.  Vol.  90,  p.  130,  acfouuU > 

319,  Vol.  20,  p.  130,  appropriation- fiscal  year ^ 

320.  Vol.  20,  p,  130.  claims 35S.«,r* 

331,  Vol.30,  p,  130. ilratla— remedy '^ 

32*.  Vol,  30,  p.  lai,  eHtimates  for  deficiencie* ^ 

333.  Vol.  30.  p.  130,  remedj— deficiency 561561.^ 

:t!4.  Vol.  20.  p.  130,  report  to  S|>eaker  for  appropriation -^ 

;«:.,  V.>1.  A<,  p,  l;W.  salaries «" 

;^Jt■.  Vol.  20.  p.  l:tt>, salaries— eurplos  fund '^ 

;tJT.  Viil.  10,  p,  130,  special  payment  of  claims ^^ 

32^,  Vol.  *i.  p,  ItE",  Pacific  railways l-* 

»*»,  Vol. -iii.p.  ira,  exemptions 2* 
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Page. 
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Vol.  20,  p.  173,  affidavit— exemptions 260 

p.  187,  amending  section  3463  Revised  Statutes 64 

p.  24 1 ,  right  of  way  of  Utah  and  Northern  Railway 191 


Vol.20 
Vol.  20 
Vol.  10 
Vol.  20 
Vol.  20 
Vol.  20 
Vol.20 
Vol.  20 
Vol.20 
Vol.  20 


mg  . 
VoL20 
Vol.  20 
Vol.  20 
Vol.  20 
Vol.  20 

States 
Vol.  20 
Vol.20 
Vol.20 
Vol.  20 
Vol.  20 
Vol.  20 
Vol.  20 
Vol.  21 
Vol.  22 
Vol.  21 
Vol.  21 
Vol.  21 
Vol.  21 
Vol.  21 
Vol.  21 
Vol.  21 
Vol.21 
Vol.  21 
Vol.  21 
Vol.  21 
Vol.  21 
Vol.  21 
Vol.  21 
Vol.  21 
Vol.  21 
Vol.  21 
Vol.  21 
Vol.  22 
Vol.  22 
Vol.  22 


Vol.  22 
Vol.  22 
Vol.  22 
Vol.  22 
Vol.  22 
53D83 


p.  256,  net  earnings -. 233 

p.  329,  amending  section  3152  Revised  Statutes 64 

p.  329,  internal-revenue  agents 75 

p.  349,  redemption  of  stamps 433 

p.  349,  taxes 431 

p.  351,  taxes 431 

p.  390,  land-grant  railroads 130 

p.  397,  appropriation  for  erection  of  National  Museum  build- 

598 

454 

39a 

530 

233 


p.  410,  attorney,  claim,  draft 

p.  410,  disbursing  officers 

p.  419,  vouchers 

p.  420,  adjustment  of  Pacific  Railroad  accounts 

p.  420,  compensation  for  carrying  malls  retained  by  the  United 


191 

p.  420,  contract  rights,  change  of. 22] 

p.  420,  credits  to  subsidized  roads 189 

p.  420,  Pacific  Railway 193,196,203 

p.  420,  quoted  from,  adjustment  of  accounts  of  Pacific  Railway.      206 

p.  420,  withholding  compensation 188 

p.  458,  appropriations  for  District 517 

p.  484,  Army  officers,. : 611 

p.  5,  diseases 436 

p.  6,  diseases 436 

p.  7,  appropriations 566 

p.  7,  diseases «>...      436 

p.  36,  tax  sales 547 

p.  46,  Army  officers 611 

p.  71,  mail  service xx 

p.  151,  allowances  for  subsistence .* 627 

p.  177,  carrying  mails 191 

p.  3:U,  enlarging  City  Hall 598 

p.  348,  land-grant  Railroads ., 130 

p.  409,  Pacific  Railways 196 

p.  4:)5,  appropriations 144 

pp.  435,  452,  Freedraen's  Hospital 138 

p.  448,  erecting  new  Pension  Building 589,594,619 

p.  452,  Freedmen's  Hospital 143 

p.  452,  support  of  Freedmen's  Hospital 137 

p.  458,  auxiliary  sewer i.-..       518 

p.  460,  appropriations 598 

p.  515,  index  to  Congressional  Record 530 

pp.  8,  334,  public  printing 97 

p.  32,  election  returns  in  Utah 50 

p.  46,  deficiency  appropriation,  dies,  paper,  stamps,  fiscal  year 

81 

24 

28 

595 


ended  June  30,  1882 


p.  53,  effect  of,  over  rights  of  subcontractors  for  carrying  mails. 

p.  53,  post-office  appropriations 

p.  85,  compensation  for  extra  services  expressly  authorized... 

p.  97,  site  for  public  building 153 

p.  99,  x)aymeut  for  public  building 152 
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iMl.  Vol.  12,  p.  99,  pnrotuwe  of  Bit«  fur puliUc  buildi&g -■■,-„„. 

38sl.  VoL  23,  p.  99,  qoot^d  from,  site  for  pnblio  buildiDg..  ...,...,.„_..„ 

383.  Vol.  22,  p.  120,  uppropriatioDs ...„^...„ 

3W.  Vol.aa.pp.  120,  lil,  quot«d,laiid-gTaDl  railroad* _, 

I.  Vol,  32,  p.  128,  appitipriatioa  for  fiscal  year _, 

I.  Vol.  as,  p.  135,  appropriation W,ia 

,    te7.  Vol.  22,  p.  135,  Diatrict  appropriation UT,ill 

J.  Vol.  22,  p.  137,  expeluea,  tax  sales 

[  389.  Vol.  SS,  p,  13e,  expenses,  lax  Bale« JC 

I  3W.  Vol.  22,  p.  13U,  sulwrdiDBteofficei* 

I  391.  Vol,  2S,  p.  101,  aitti  for  public  buildtug m 

"    :,  Vul.  22,  p,  I!7,  situ  fot  public  building 

|l383,  VoL  23,  i>.  317.  site  for  public  building ID 

.  Vol.  K.  p.  219,  appropriation  foi  Sseal  yoar !■ 

J  806.  Vol.  22,  p.  230,  salaries  and  eii>euses,  internal  revenue 

.  Vol.  22,  p.  i[47,  innpeclort  of  survey ors-geueral i 

,  Vol.   22,  p.  250,  enipIoylSB    to  be  paid    from  specific    appropriaStnt 

only anaa 

r  tK.  Vol.  aa,  p.  257,  approprUtionn il 

[  Sa».  Vol.  22,  p.  264,  Freedniea'a  Hospital 

.  Vol.  22,  p.  276,  appropriation 

^*m.  VoL  22,  p.  1[75,  deflclMicies „. 

L  Vol.  22,  p,  KJl,  apprupriatious K 

r  403.  Vol.  22,  p.  SHI,  detigiencies _. 

f -404,  Vol.  22,  p.  364,  District  board  of  audit 

406.  Vol.  32,  p.  302,  appropriations,  sundry  civil  eipenaea „...^..,_ 

406.  Vol.  22,  pp.  302,  331,  appropriations , HI 

407.  Vol.  22,  pp.  303,  331,  appropriation  for  Howard  Uuivfintt} 

408.  Vol.  2!i,  pp.  302,  331,  uppropriationH,  quoted  from 

409.  Vol.  22,  pp.  302,  312,  makiug  appropnationa 6 

410.  Vol.  22,  p.  311.  appropriations  for  diea,  paper,  and  Btampa ^ 

411.  Vol.  22,  pp.  311,  312,  appropriation  for  dies,  paper,  and  stamp*,  riols- 
Ijon  of  i/itemnl-revunue  law *) 

412.  Vol.  22,  pp.  311,  312,  dies,  paper,  and  slanipg * 

413.  Vol.  22.  p.  312,  violatiou  of  internal -re  vemie  law -1 

414.  Vol.  22,  p.  324,  appropriation  for  public  building 588,5iS,a9e.6».»l. 

604, 618,  ^0, 621, 622, 624.e£.S£,G£ 

415.  Vol.  22,  p.  324,  exlra  duties * 

416.  Vol.  22,  p.  330,  Government  bospital  for  the  insane * 

417.  Vol.  22,  p.  331,  appropriation  for  tbe  erection  of  public  building ^ 

419.  Vol.  22,  p.  331,  (ire-esCapes  and  staud-pipvs S* 

419.  Vol.  22,  p.  336,  compensation  of  district  attorneys J" 

420.  Vo).  22,  p.  340,  salary,  mileage,  and  allowance  to  George  Q.  CaDOon,...  ^ 

421.  Vol.  22,  p.  34a,  continuing  appropriatiomt H- 

422.  Vol.  23,  pp.  384,  369,  390.  392,  tontiuuing  appropriations "■ 

423.  Vol.  22,  p.  448,  coiupcnsation  foi'  cstra  services  eipreasly  authoriud...  '^ 
434.  Vol.  22,  p.  453,  appropriations  for  Post-Oflice  Department ^ 

425.  Vol.  22,  p.  453,  post-office  appropriation *' 

4-X.  Vol.  'H.p.  i'ti,  appropriations ** 

427.  Vol.  22,  p.  455,  reduction  of  rates  of  postage * 

426.  Vol.22,  p. 470,  attorney, claim,  draft '^ 

429.  Vol.22,  p. 470,  disbuniing  officers " 

430.  Vol.22,  p.  465,  appropriation  for  Georgia * 

431.  Vo\.K,'£i-*^.«\«;^'oa - lliHt^ 


Index  to  Decisions*  835 

Page. 
Statutes  at  Large — Continued. 

432.  Vol.  22,  p.  485y  referred  claims : xxxiv 

433.  Vol.  22.  p.  488,  claim  for  rebate 402 

434.  Vol. 22, p. 488,  reducimg  taxation 90,432 

435.  Vol.  22,  p.  488,  stamp  tax  on  matches  abolished 433 

436.  Vol.  22,  p.  530,  appropriations 581 

437.  Vol.  22,  p.  599,  deficiency  appropriation,  qaot4td 502 

438.  Vol.  22,  p.  599,  deficiency  appropriations 553 

439.  Vol.  22,  p.  563,  clerks  in  Executive  Department 528 

440.  Vol.  22,  p.  503,  contract,  office,  salary 599 

441.  Vol.  22,  p.  563,  timber,  expenses 526 

442.  Vol.  22,  p.  582,  deficiency  appropriation,  quoted 562 

443.  Vol.  22,  p.  586,  salary  of  clerk  of  Supreme  Court 97 

444.  Vol.  22,  pp.  586,   631,   authority   of  First    Comptroller  over    clerk   of 

Supreme  Court 94 

445.  Vol.  22,  p.  600,  salaries  of  postmasters 536,538,539 

446.  Vol.  22,  p.  602,  salary  of  postmaster  at  Washington  City 540 

447.  Vol.  22,  p.  603,  appropriation  for  fiscal  year 542 

448.  Vol.  22,  pp.  603,  621,  appropriations 132 

449.  Vol.  22,  p.  603,  special  agents 529 

450.  Vol.  22,  p.  614,  iron  fences 120 

451.  Vol.  22,  p.  621,  construction  fire-proof  roof ,  dc^c 133 

452.  Vol.  22,  p.  621,  repairs  to  Interior  Department  building 136 

453.  Vol.  22,  p.  623,  protecting  timber 526,528 

454.  Vol.  22,  p.  623,  special  agents 529 

45r».  Vol.  22,  p.  623,  traveling  expenses 527 

456.  Vol.22,p.e28,  carp  ponds 120 

457.  Vol.  22,  p.  629,  public  printing 532 

458.  Vol.  22,  p.  631,  appropriation  for  fiscal  year 542 

459.  Vol.22,  p.  631,  compensation  of  clerk  of  court 98 

460.  Vol.  22,  p.  631,  emoluments  of  clerks  of  courts 93 

461.  Vol.22,p.  631,  payment  of  district  attorneys 541 

462.  Vol.22, p. 631,  proviso  as  to  Clerk  of  supreme  court  of  District  of  Co- 

lumbia    94 

Statutes  at  Large,  Private  Laws — 

1.  Vol.22, p. 688, claims  in  Keyser's  case 277 

2.  Vol.  22,  p.  688,  jurisdiction  of  Court  of  Claims 298 

3.  Vol.  22,  p.  689,  claims  in  Keyser*s  case 277 

4.  Vol.  22,  p.  689,  jurisdiction  of  Court  of  Claims 298 

5.  Vol.  22,  p.  689,  payment  of  claims,  Keyser's  case 266 

Statute  of  Limitations — 

1.  As  to 12 

2.  Waiver  of  right  of 578 

Statute  of  Use*— 

1.  In  regard  to 462 

Statutory  Damages— 

1.  In  relation  to 282 

Statute-Time  Case 399 

Statutes  of  Florida— 

1.  Public  buildings 153 

Statutes,  Private  Laws — 

1.  Vol.  22,  p.  659,  payment  of  claims,  Keyser's  case ^ 266 

2.  Vol.  22,  p.  688,  payment  of  claims,  Keyser's  case 266 

Steamboat  Service — 

1.  In  carrying  mails 158,166,182 
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Steever^  West— 

1.  Attorney  in  election-proclamation  case 585 

Stipend— {See  Synonyms,) 
Stipulation — 

1.  In  regard  to  sewer  contract 519 

Stock— 

1.  Control  and  ownership  of 202 

2.  Investment  of,  for  the  Indians 654 

3.  Rights  of  subsidized  company  over  their  own 202 

Stocks— 

1.  Transfer  of  negotiable..... 310 

Stocks  and  Debts — 

1.  Mode  of  reaching 276 

Stockholders — 

1.  As  to 202 
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9.  Payment  of  railroad  companies  for 127 

10.  Public  lauds — railroads 129 

11.  Recovering  from  Pacific  railways  compensation  for 197 

12.  Services  performed  by  Pacific  railroad  companies 213 

Transportation  Contracts — 

1.  Right  of  subsidized  corporations  to  make i202 

Transportation  Exptnues — 

1.  Distinct  from  lodging  expenses 528 

2.  In  regard  to 526 

Transportation  Services — 

1.  Balance  certified  by  Second  Comptroller 246 

2.  Compensation  for 214 

3.  Contracts  for 245 

Transporting  Criminals — 

1.  Guard  authorized  for 481 

2.  Mileage  for  guard 434 

Travel — 

1.  Marshals'  fees  for 435 

T^veling  Expenses — 

1.  Allowance  in  lieu  of 526 

2.  Inregardto 536 

Dreason — 

1.  As  to 109 
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Treasurer — 

1.  Accounts  of.* - 104 

2.  As  a  disbursing  oflScer 104 

3.  Control  of  money  deposited  to  credit  of 99 

4.  Credits  allowed 266 

5.  Deposit  of  public  money  with 388 

6.  Disbursements  by 306 

7.  Drafts— issuance 344 

8.  Duties— jurisdiction 326 

y.  Duties  and  privileges  of iJ79 

10.  Duty  of,  in  payment  of  drafts 863 

11.  Giving  draft  on  himself 350 

12.  Has  no  authority  to  decide  to  whom  payment  shall  be  made 281 

13.  In  relation  to  domiciliary  or  ancillary  administrator 281 

14.  In  relation  to  draft  of  the 296 

15.  Jurisdiction  and  custody  of  public  money 309 

16.  Lawful  payment  of  drafts 333 

17.  Location  of  office  of 27d 

18.  Ministerial  duty  of 351 

19.  Of  Howard  University,  account  of 118 

20.  Payment  of  drafts 279 

21.  Payment  of  Representatives- salaries  by 104 

22.  Public  monej's  deposited  with 340 

23.  Settlement  of  accounts  of 296 

24.  Settlements  of  accounts  of ixvu 

2V«a«Mrei-'«  Accounts— 

1.  Report  of 305 

IVe//«Mrcr'8  Draft — 

1.  Delivery  of '25o 

2.  Issuance  of 255 

Treasury — 

1.  Branches  and  agencies  of 340 

2.  Demands  against  Goverumeut  adjusted  in !•%') 

3.  Deposits — amounts  covered  into W 

4.  Disposition  of  mone}"  covered  into 9i* 

5.  Illegal  payments  covered  into  the i:C 

6.  Jurisdiction  of  money  in  the 309 

7.  Locality  of 261 ,  278, 279,  :m,  347 

8.  Mode  of  covering  money  into 145 

9.  Payment  of  surplus  fees  into 91* 

10.  Places  of  deposit  ol  public  money 261 

11.  System  of  accounting  in xx 

12.  Ubiciuity  of,  throughout  the  Union 279 

13.  Unexpended  balances  covered  into  the 564 

Treasury  Deparlmcnt — 

1.  Accounts  in 354 

2.  Accounts  of  appropriations  in 5*51 

3.  Accounts  (»f  Pacific  railways  in IS"^ 

4.  Amounts  of  money  involved  in  operations  of. xxiv 

5.  Conclusiveness  of  practice  in 201 

G.  Duties  of  accounting  ofhcers  .--• 5(>'i 

7.  In  regard  to  set-off  by 359 

8.  J  urlndietiou  of  accounting  ofticers  in 191' 

i).  PaymeutXjy  oV\\e^T*  ol M 

10.  Pracliee  in,  tv^vlyOivw^  vi^v\i\>:i\"6^^^'^o^^ ^i 
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Page. 
tasary  Department— Contmrx^. 

11.  Pablic  buildings  nnder  control  of 132 

12.  Recognition  of  assignments  by.... 277 

13.  Regulations  regarding  vouchers  for  stationery 396 

14.  Situs  of  assets 273 

15.  Stationery  furnished  by 127 

16.  Supreme  Court  sustaining  injunction  restraining,  one  case  only 311 

17.  Transfer  and  payment  of  bonds 86 

18.  Usage  in,  regarding  rejected  claims 373 

taaury  Department  Practice — (See  Departmental  Practice.) 

'eaeury  Department  Records — 

1.  Destroyed  by  fire 14 

'easury  Draft — 

1.  Actiou  maintained  against  the  United  States  upon  a 571 

2.  Evidence  of  a  right  to  demand  or  receive  money 277 

3.  Issued  to  A  for  use  ofB 465 

4.  Jurisdiction  as  to  locality 270 

5.  Jurisdiction  of,  as  assets 353 

6.  Not  money 277 

7.  Payable  to  order  of,  for  use  of 457 

8.  Withholding  payment  of 465 

reasury  Drafts — 

1.  Authority  over 295 

2.  Bank  checks 266 

3.  Certificates  of  deposits 266 

4.  Control  and  payment  of •. ^7 

5.  Legal  situs  of , 353 

6.  Not  property 277 

reasury  Sotes — 

1.  In  relation  to - 347 

)rea»ury  Warrant — 

1.  Compared  with  patent  right 26 

2.  Countei-signed  by  First  Comptroller 243 

3.  Draft  drawn  thereon 262 

4.  Granted  by  Secretary  of  the  Treasury 243 

reasury  Warrants — (See  Warrants.) 

1.  Authority  to  make  payments 298 

2.  Second  Comptroller  has  no  jurisdiction  over 243 

reaty — 

1.  With  Brazil 311 

2.  With  Great  Britain,  award  in  favor  of  Pemberton 312 

3.  With  Mexico,  award  under 313 

'reaties — 

1.  Withlndians 149 

respass — 

1.  Regarding  unreasonable  search 72 

1.  By  impartial  juries 73 

Viangle  Htscrration — 

1.  Iron  fence  inclosing 120 

Yibunal — 

1.  Limited  power  of  special 177 

2.  Proceedings  in  a 363 

ribunals  — 

1.  Jurisdiction  of,  in  District *^*^^ 


>  First  ComptroUer'a  Office,  Treasury  Department 

jHbmial  of  Lait  Baort— 

I.  Camptrollnr's  decision  Ua 

JViwW*,  A',  n'.— 

1.  Party  In  Copy  case 

TripViOit*  Ctriificalti— 

I.  Ill  regard  to C 

Tripir— 

I.  Dediictioua  for  failurea  to  perform... 

1.  Oq  railrtMiils 

S.  Tmnsiiortatiou  of 

1*1— 

I.  Cb&racterof 

&  Held  Hubjeot  to  eqnit;  jariadiotioQ. . 

3,  Holding  oloim  in 

A.  Ill  regard  to  aactioneera Ei 

5.  Ill  reganl  to  pHf  mentd.. 

6.  Patentee  liolding  in,  Tor  other  partiFH 34 

7.  RMnlting  or  coneti'oi  '~ 

I.  Ill  relatiou  to 

JVii»f«— (Sec  .l^iil,  Execittor.^ 

1.  A|ipuiatiueiit  of,  under  will 5 

'i.  Funds  held  b;  Uoitei]  8lales  aa  a 
'i.  Uovemnient  nas 

4,  lo  regard  to 

5,  Pnrtial  u«oauut  of. O 

C  pK.rnient  orbeiguesC  to *    I 

7.  United  Stalea  us »    I 

Tmrttet— 

\.  lu  rBl:ilioi.  to » 

■1.  .lurisiiiction  ovur  iiionuy ■    I 

Tnutee  i'rw».»— (Sec  Procat.) 

1.  Ill  relation  to W.» 

Trnil  Eelale— 

I.  Kuleasiug  or  coiupouudiug  debt  due  to "^ 

IVm/  Fund — 

1.  lu  regard  to *' 

2.  luvostmeulof :■ 

Truet  Fundi — 

Trust  Landt— 

I.  Ill  regard  to  sales  of ^ 

a.  Not  public  lauds i^ 

Trail  Moiiegt — 

1.  Iuregar<l  lo ^■^ 

a.  Kucepliouniidiuvtsliiieutof ^ 

Tuggit,  IV.  0.— 

1.  Attorney  in  Georgia  I'ase *' 

Twtnts-third  Hide— 

1.  Of  SuprBino  Court— interest '■'■' 

Tiri»iiiij,  tl'illiaiH  J. — 

I.  I'art.v  in  District  Cum 
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Page. 
'0  Offices^ 

1.  Incompatibility  of  holding 4S6 

2.  In  regard  to  holding 629 

3.  In  regard  to  salary  for  each  of 637 

U. 

Hquitjf — 

1.  In  relation  to 341 

Hmate  Bights— 

1.  Determination  of , 302 

raided  Railwmyt — (See  Pacific  RailuHiys) 
loollecied  Taxes — 

1.  Future  debt  cannot  be  setoff  against 359 

^expended  Balances — 

1.  Covered  into  the  Treasury 554,565 

2.  Improperly  carried  to  surplus  fund 567 

3.  Of  deficiency  postal  appropriations 553 

lUm — 

1.  Admission  of  Nebraska  into  the 249 

2.  Ubiquity  of  Treasury  throughout  the 279 

iiied  States — 

1.  Act  of  authorized  officers  or  agents 298 

2.  As  a  debtor,  enforcement  of  local  policy  against 274 

3.  As  trustees — funds 309 

4.  Cannot  be  sued 283 

5.  Debts  due  from 268 

6.  Discharge  of,  liability  of 281 

7.  Domicile  of 324,346,353 

8.  Evidence  of  indebtedness  by 294 

9.  Has  no  local  situs  as  a  debtor 280 

10.  Has  no  place  of  domicile 275 

11.  In  regard  to  waiver  of  rights  of 577 

12.  Interference  with,  performance  of  its  duties 280 

13.  Party  to  a  suit 262 

14.  Property— judgment 325 

15.  Right  of,  to  apply  money  byway  of  set-off 354 

16.  Right  of,  to  defend  against  invalid  claim 77 

17.  Rights  of,  as  to  land-grant  railroads 131 

18.  Rights  of— judgment 573 

19.  Reimbursing  the,  for  interest  on  subsidy  bonds 232 

20.  Set-off  in  favor  of 375 

21.  Suit  only  with  consent 313 

%ion  and  Central  Pacific  Bailroads — 

1.  Effect  of  the  judgments  of  the  courts  upon  the 219 

2.  Land  grant  to 232 

3.  Should  payment  be  withheld  for  transportation  over  roads  leased,  con- 

trolled, or  operated  by 218 

I  ton  Pacific  Bailroad — 

1.  Aided  by  subsidy  bonds 200 

2.  Indemnity  against  loss ;  subsidy  bonds 211 

lion  Pacific  Bailroad  Company — 

1.  Origin  of 191 

lion  Pacific  Baihcay — 

1.  Portions  of,  which  have  received  a  subsidy  in  bonds,  drc ^IX 

54D83 


Flrgt  Comptroller's  O^ffice,   Treasury  T>f}Mrtmetit. 

Union  Pacific  Baitwai/a— 

1.  Adjustment  of  ftccoiints  of 

Cnton  Pacifk  Bailvag  Company — 

1,  Argninent  nf  Shellabnrger  and  Wilson  iu  bt-holf  of 

3.  Laud  grnut.  bond  Bubsidized,  oorpornlioii 

3.  Jiatae  audmikage  of  roods  conetttntiDK  the 

i.  Names  of  roftds  operated  by 

VniMStalft  Attomegt— 

I.  Evidence  fiiniiabed  to ,. . 

United  Slate*  fionrf*— 

1.  In  relation  to  registered M  1 

VniUd  SlaM  Comnii»itUiHer — (See  Commiuiotier.) 

I.  Dntyof 

Vvitei  Stalfs  Courtii— 

1.  Beeognitiuii  of  limitations  imposed  by  Slates 

a.  Romedy  of  creditore  in 9t 

,    VniMSlaUv  laic— 

1.  SiiprcniJMiy  of 6 

Cnifnl  StaUf  SlatuUf— 

1.  AdtniuiatTRtion  nnder tt 

I   VniUd  Stales  Trea»iirs— 

1,  AmoQDta  covered  into,  by  dlrect-lui  pommisei oners M 

'    JJlUM  Slatet  vs.  Brindle— 

I.  Misapplication  of,  in  Meiga's  oue C 

Vnlaiijfiil  Z^eloKirn — 

1.  Poualty  for  making S 

tMlOw/oI  Searchet— 

1.  Prineiple  involTcd  in Ti 

2.  Vast  importance  of  protection  from,  to  every  citiira  of  our  great  >*■ 

publit ^ 

Vnliquidatrd  Claimi — 

1.  In  relation  l-o S 

Tn 'igH jda  If d  Ilamagei — 

1.  Against  Ibe  Unitod  StateB , it 

Pnojficiaf  Duliea — 

1,  Assignment  to,  for  eitra  compeDSOtion W 

Cnoficial  Servira— 

1.  CompenBation  for,  fixed  by  law W 

Unpaid  Cer(ifieo(e« — 

UnTtawtiable  Search — 

1.  Constitntional  guarantee  against iV 

2.  Wbnt  constitutes , TJ 

JJnrtasonable  Seardiet — 

1.  Objections  to ......... *' 

Unueed  Stamp$~ 

1.  Allowance  for O' 

Uiiaarraii  table  /nlriuion* — 

1.  Discountenanced  by  Congreaa *' 

VtiKilling  Slatemenl — 

1.  Obtained  from  the  accused ........... ., (^ 

Upton,  W.  W. 

1.  Second  Comptroller,  decision  by,  in  five-yoar  olaima  caae *° 

a,  8ecou4Com\itioUBr,  letter  of,  as  to  power  of  attorney  and  claims *■ 

a.  Second  Con\^lTo\\6i,\«0*T  ot,>^<i'wA.bwciPa(iiA«  railroads *'* 
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Usage— (See  Practice,) 

1.  A  rule  of  right  and  of  property 175 

2.  As  to  commissioners'  fees ^ 395 

3.  As  to  compensation  of  chief  supervisors 444 

4.  As  to  oath  of  office 52 

5.  As  to  payment  of  Congressmen's  salary 104 

6.  As  to  printing  and  distributing  of  opinions  of  Supreme  Court 94 

7.  As  to  printing  Supreme  Court  reports 96 

8.  Authorities  regarding  certifying  balances.... 372 

9.  Cannot  change  statutes 482 

10.  Construction  having  sanction  of 46 

11.  Construction  of  appropriation  acts 133 

12.  Construction  of  Senate  resolutions 421 

13.  Construction  of  statute  regarding  per  diem  fee 512 

14.  Construction  regarding  contracts  recognized  by 242 

15.  Counsel  for  district  attorneys 113 

16.  Executive  officers,  rights  and  duties  regulated  by 256 

17.  In  regard  to  additional  compensation  to  salaried  officer 602 

*       18.  In  regard  to  construction 524 

19.  In  regard  to  fiscal  year #  542 

20.  In  regard  to  fractions  of  a  day 639 

21.  In  regard  to  making  details 527 

22.  In  regard  to  paying  bonds 292 

23.  In  regard  to  payment  of  claims 396 

24.  In  regard  to  set-off 504 

25.  In  relation  to  consular  appointments 415 

26.  In  relation  to  payment  of  small  claims 256 

27.  In  Treasury  Department,  reversing  decisions 373 

28.  In  United  States  as  to  blank  assignments 19 

29.  Long  continued,  in  executive  department,  effect  of. 255 

30.  Of  Departments  as  to  judgment  in  damages 72 

31.  Of  Departments,  drafts 266 

32.  Of  the  Treasury  Department  as  to  disbursing  accounts 142 

33.  Operationand  effect  of 266 

34.  Operation  of  law  by 75 

35.  Payment  of  Oovemment  debtor. 271 

36.  Regarding  compensation  of  clerks 83 

37.  Regarding  payment  to  claimant 569 

38.  Regarding  printing  of  Supreme  Court  opinions 93 

39.  Regarding  printing  opinions  of  Supreme  Court 92 

40.  Regarding  public  ministers 448 

41.  Regarding  i:edemption  of  stamps 434 

Usages— 

1.  In  regard  to  settlement  and  a4ju8tment  of  accounts 390 

2.  In  the  Departments 292 

3.  Of  Departments,  claims,  warrants 374 

Useless  Words— 

1.  In  regard  to  constructions 465 

Uses — 

1.  In  regard  to 463 

Usual  Word9— 

1.  Of  appropriation  acts 91 

Utah— 

1.  Regarding  Delegates  from ^:i^ 


Vlah  and  y'orlhtrn  Pailrvad— 

1.  Right  ofwaj-  of 

I  Vlah  and  Ifartfitm  ititifipsy — 

1.  Act  March  3,  1OT9,  does  not  apply  to 

2.  Control  of 

3.  EtTect  of  (^oiitxol  of,  Wy  Union  Pacific  Railvriy 

4.  Lawful  ri gilts  of 

6.  Not  affected  by  act  of  May  7,  1B78. 

fi.  Not  inclnilea  in  the  "several  r&llroadcompaiue«''.. 

7.  Order  of  First  CotDptroller  regarding  claim  of 

9.  Ownenbip  of 

Vlak  and  AVfAn-n  Bailteag  CanjMny — 

1.  CompensalioD  of,  rorcnrrying  the  niaiU 

9.  Controlled  by  Union  Pacific  Railway  Company 

3,  KiifhC  of,  to  payment  for  cnrrying  mail 


I,  By  dcalL  or  oilier  wise— Member  or  Delegate 

ifc  In  raprescn  lotion  to  Congrewi 

1.  Abaence  of  foreign  minister  from  post  is  a  temporary 

%  Of  office 

I  Vatid  Conlrarla— 

1.  In  regnrd  to 

l^^t^Alii)  IHich«rge — 

1,  Of  liability  of  Uiiit«d  States  in  relation  to 

[  Vtiparain),  Ckili^ 

1.  Un)l«d  States  consul  at 

FfluH.  awdAi/f*— 

1.  Ill  Treauiiry 

Vender —  rendnr— 

1.  Deed  of  conveyance 

Verbal  SubcoHlracI — 

1.  As  to  validity  of 

Vetted  Bight— 

1.  Contract  creates  a . . 

2.  Decision  of  First  Comptroller  constilntes  a 

3.  What  constitntee  ft 

Valed  Hiffht*— 

I.  Can  oDly  be  di vested  according  to  law 

Fiee-Preeiilesl— 

1.  In  regard  to  ofBce  of 

Vigilance — 

1.  Policy  reqniring.... 

ViolalioHi — 

1.  Of  internal-revenue  laws 

Violalion  ofStalule— 

1.  As  lo  sii |)f ri ntemlency  of  the  erectioo  of  tlie  new  Pension  building  )• 

General  Meigs 

VMtnce— 

1.  As  to  unreasonable  searches .. . . 

rjryiiiffl— 

1.  Direct  taxes  of 

%  ReERTimft  i\i6ct  \»x 
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Visitation  and  Search — 

1.  Right  of 71 

Void  Contracts — 

1.  lu  regard  to 522 

Voluntary  Payment^ 

1.  As  to 511 

2.  Effect  of— (See  5  P<?(.,  187) 171 

3.  To  foreign  administrator 268 

Voluntary  Payments-^ 

1.  To  Tennessee  administrators 297 

Voluntary  Statement — 

1.  Before  United  States  commissioner 472 

Voter--- 

1.  Security  of  the 480 

Votere-^ 

1.  Registration  of,  reconstruction 3^ 

Voucher— '  (8ee  Aooounty  Settlement) 

1.  As  to  assignments 36 

2.  Copy  of 140 

3.  For  payments  for  inspection  of  manufacture  of  intemal-revenue  stamp- 

paper  81 

4.  For  stationery,  copy  of  form  of 397 

5.  Pay-roll  of  laborers 141 

6.  Requirements  for  valid 77 

Vouchers — 

1.  As  to  Treasurer's  accounts 104 

2.  For  drafts  remaining  unpaid .' 278 

3.  For  stamps  not  used 434 

4.  In  disbursing  officers' account 143 

5.  lu  land  accounts 248 

6.  In  regard  to 530 

7.  Number  of,  examined  in  Comptrollers' offices xxix 

a  Payment  of 76 

9.  Payments  by  disbursing  clerk 137 

10.  Settlement  of  public  accounts 187 

W. 

Wages — (See  Synonyms,) 

WaiU,  M,  i?.— 

1.  Chief  Justice,  letter  of,  regarding  fees  of  clerk  of  court 101 

Waiver — 

1.  Government  cannot  be  prejudiced  by 578 

2.  In  regard  to 458 

3.  Of  right  of  forfeiture 161 

4.  Ofrights  of  United  States 577 

5.  Power  of  accounting  officers 162 

Wall,  Charles— 

1.  Party  in  Baring  Bros.  &  Company's  case 8,10 

War-^ 

1.  Exercise  of  powers  by  Congress  during 365 

2.  In  relation  to  debts 300 

3.  Power  to  declare 366 

War  Claims— 

1.  In  regard  to  direct  tax *^5i 


Fimt  Cotniitroller's  Offee,  Treasui-y  Deparlmmt. 

I  War  Departmeii— 

1.  Anmtftl  apiiropriation  for  espeoMS  of __.. 

2.  Contracts  for _, 

3.  In  regard  to  asugnmeut  of  retired  Arm;  officer  t«  iiiilitaij-4iitj....„ 

4.  Letter  of  cliiefclert  of,  Pacific  raUrosda , 

fi.  Order  of,  ait  to  tissigunients H 

l>.  Orders  and  regalatious  of 

,  ITdr  Jfwairei — 

I,   III  regard  to  direct  (ax  acts 

lr«r  Poim — ■ 

,  Of  CongrcBs 

1.  Fraud  agninat  a 

\  Wm6,  G.  C— 

.  pMtj-  in  Baring  Btoa.  &  Companj'a  case 

|.  Fa>^.  ^-  '<-— 

.  P»ny  in  Baring  Bros.  Jk  Coiuiiauf'a  case „. 

^VnrrdHf— (See  Arre»l,  DrafL) 

1.  Amonut  of,  aad  party  to  a 

2.  A«  to  powers  of  atlomoy ■ 

3.  Aa  to  uureneouftble  searches i 

4.  Antboritjof  coQQtemigners  of 

&.  Aothorit;  of  iaternal-reTeaae  agent 

Si  To  adrauce  money . ... ........ 

?.  Counlerttigued  by  the  First  ComptroUer 

6.  ConntenigniDg , -WW 

D.  Fee*  for  iaaQing , -     "" 

10.  Form  of  misceUaoeons  reveoae 

11,  Form  of  reveone  connler 

Vi.  For  payment,  issuance  of 

13.  Granted  by  Secretary  of  the  Treasury 

14.  iHeued  by  Secretary  of  the  Treasary -    '^ 

15.  Of  arrest 

16.  Of  commitment,  in  regard  to 

17.  OfdUtrws I* 

Itj.  Ou  accoant  of  moneys  received  from  Pacific  railways '" 

J9.  On  account  of  reimbursement  of  interest 

20.  On  account  of  sinking  fond 

ai.  KegisttriBg ■ 

1.  As  t«  compensation  of  Representatirea  in  Congress 

2.  As  to  Treasurer's  accounts *"    ' 

3.  In  name  of  dead  man  void * 

4.  lu  regard  to  miUtary  land *** 

5.  Id  regard  to  redemption  of  stampa . '' 

6.  Issued  for  Pacific  railroad  claims ^ 

T.  Paymente  to  subcontractor - "' 

8.  Title  of  appropriations  in "^ 
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